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PREFACE. 


SueK  s  multitude  of  lawbooks  has  appeared  during  the  last 
quarter  of  a  century,  that  it  has  become  almost  a  custom  for 
authors  to  introduce  their  productions  with  an  apology.  But 
this  will  not  be  thought  necessary  when  it  is  considered  that  the 
multiplication  of  legal  publications  in  recent  years  is  simply  a 
result  of  the  demands  of  attorneys  themselves  for  further  ex- 
I)ositions  of  the  law,  wherein  they  hope,  many  times  no  doubt  in 
vain,  to  find  an  answer  to  the  new  and  perplexing  questions  con- 
stantly arising  out  of  the  intricacies  of  modem  social  and  com- 
mercial life,  and  pressing  upon  them  for  solution.  Thus  it  has 
been  in  the  domain  of  probate  law.  The  publishers  of  this  work, 
for  several  years  past,  have  been  in  frequent  receipt  of  requests 
to  furnish  a  local  treatise  on  probate  practice. 

In  response  to  this  demand,  the  author  has  addressed  himself 
to  the  preparation  of  two  volumes  which  should  reflect  the 
probate  law  as  it  is  administered  in  the  western  states,  and  serve 
as  a  guide  for  practice  in  California,  Arizona,  Idaho,  Montana, 
Nevada,  North  Dakota,  Oklahoma,  Oregon,  South  Dakota,  Utah, 
Washington,  Wyoming,  and  other  commonwealths  having  a  sim- 
ilar procedure.  Both  the  decisions  of  the  courts  and  the  enact- 
ments of  the  legislatures  have  been  incorporated  in  this  work, 
with  a  view  to  present  the  law  in  all  its  details  so  far  as  it  has 
been  authoritatively  declared. 

The  citation  of  authorities  is  for  the  most  part  confined  to  the 
decisions  (and  they  are  surprisingly  numerous  and  rapidly  in- 
creasing) in  the  twelve  states  for  which  the  work  is  primarily 
intended.  No  attempt  has  been  made,  save  in  occasional  in- 
stances, to  consider  authorities  from  other  states;  otherwise  the 
work  would  lose  its  distinctive  local  character,  which  is  the  chief 
merit  claimed  for  it,  and  perhaps  would  meet  no  present  require- 
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ment  of  the  profession,  since  such  works  as  those  of  TJnderhill 
and  Woemer  leave  little  to  be  desired  in  the  way  of  general 
treatises. 

In  the  arrangement  and  digest  of  statutes,  the  California 
Codes  have  been  made  the  basis,  and  the  similarities  and  dis- 
similarities of  the  corresponding  statutory  provisions  of  other 
states,  as  compared  with  the  California,  have  been  carefully 
stated.  Any  differences,  however  slight  and  apparently  im- 
material, have  been  noted,  in  recognition  of  the  importance  to 
attorneys  of  knowing  the  exact  wording  of  statutes.  A  large 
portion  of  the  comparison  and  compilation  of  the  various  stat- 
utes has  been  done  by  Mr.  George  J.  Martin,  Secretary  of  the 
San  Francisco  Bar  Association,  to  whom  the  author  takes  this 
occasion  to  make  grateful  acknowledgment. 

In  Volume  Two  is  a  table  of  code  sections.  By  consulting  this 
table  one  may  readily  locate  in  the  body  of  the  work  any  sec- 
tion of  the  codes  or  statutes  of  any  state,  and  find  grouped  with 
it  the  corresponding  sections  of  the  eleven  other  states,  together 
with  the  decisions  bearing  upon  them. 

Some  four  hundred  forms  are  also  contained  in  Volume  Two. 
It  is  believed  that  they  will  be  appreciated  by  younger  members 
of  the  bar,  and  not  entirely  unwelcome  even  to  experienced  at- 
torneys, for  well-considered  forms,  while  never  to  be  relied  upon 
implicitly,  are  always  of  unquestioned  utility  in  the  hurry  of 
practice,  as  reminders  of  the  points  necessary  to  incorporate  in 
the  paper  or  pleading  at  hand,  and  as  a  suggestion  of  suitable 
phraseology  wherewith  to  clothe  them.  These  forms  have  been 
drawn  with  special  reference  to  the  law  of  California,  and  there- 
fore will  in  some  instances  need  modification  to  meet  the  require- 
ments of  the  statutes  of  other  states.  Under  the  title  or  headline 
of  each  form  is  a  section  number,  which  refers  to  the  section 
in  the  body  of  the  book  to  which  the  form  is  applicable. 

P.  V.  B. 

San  FftANOiBOo,  October,  1908. 
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TEANSMISSION  OP  PEOPEETY  BY  ACT  OP 

OWNEE. 


CHAPTER  L 

FOBM  AND  NATUBE  OF  TE8TAMENTABY  INSTBUHENT8 

I  1.  Definition  of  wilL 

i  2«  Eisential  eharaeteristiefl  of  wilL 

I  8.  Fonn  of  instmnient  as  determining  its  eharaeter* 

I  4.  Intention  of  makor  as  determining  its  eharaeisr. 

I  5.  Holographic  wilL 

I  6.  NnncnpatiYe  will. 

I  7.  Joint  and  mntnal  wills. 

I  8.  Conditional  will. 

I  9.  Contract  to  make  a  will, 

§  1.  Definition  of  WilL— -A  will  is  commonly  defined  as  an 
instrument  by  which  one  makes  a  disposition  of  his  property 
to  take  effect  after  his  death,^  or  as  a  declaration  of  one's  in- 
tention as  to  the  manner  in  which  he  would  have  his  property 
disposed  of  after  his  death.'  These  definitions  make  the  dis- 
position of  property  an  essential  feature  of  a  will,  whereas  an 
instrument  merely  appointing  an  executor,  without  making  any 

1  Estate  of  Murphy,  104  Cal.  554,      ^^  W9,  83  Am.  St  Bep.  266,  30  N. 

38  Pac.  643;  Barney  ▼.  Hayes,    11      ^'  ^^'  ^   ^     ,     .^    ^  , 

'  ^  '    '  «  Estate    of    Wood,    36    Cal.    75: 

Mont.  671,  28  Am.  St.  Bep,  495,  29      ^^^  ^    ^^^^^  ^  ^^^  ^g^^  ^y 

Pae.  282;  Bobinson  t.  Brewster,  140     jjj^  ^.  579. 
Probate  Law— 1  (1) 
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bequest  or  devise  of  property,  may  nevertheless  be  a  will.'  More 
accurately  defined,  a  will  is  the  legal  declaration  of  the  intention 
of  a  person,  which  he  wills  to  be  performed  after  his  death,^  in 
respect  to  the  distribution  of  his  property,  the  administration  of 
his  estate,  or  the  guardianship  of  his  children.^  The  generic  term 
''will"  includes  codicil.* 

§  2.  Essential  Characteristics  of  Will. — ^The  essential  char- 
acteristic of  a  will  is,  that  it  operates  only  upon  and  by  reason 
of  the  death  of  the  maker.  Up  to  that  time  it  is  ambulatory  and 
revocable.  By  its  execution  the  author  has  parted  with  no  rights 
nor  devested  himself  of  any  interest  in  or  control  over  his  prop- 
erty, and  no  rights  have  accrued  to,  and  no  estate  has  vested  in, 
any  other  person.  The  death  of  the  maker  for  the  first  time 
establishes  the  character  of  the  instrument.  It  then  ceases  to 
be  ambulatory,  acquires  a  fixed  status,  and  operates  as  a  trans- 
fer of  title.  An  instrument  which  is  to  operate  in  the  lifetime 
of  the  donor,  and  to  pass  an  interest  in  his  property  before  his 
death,  even  though  its  absolute  enjoyment  by  the  donee  is  post- 
poned till  the  death  of  the  donor,  is  a  deed  or  some  instrument 
other  than  a  will.  It  is  essential  to  a  will  that  it  should  be  made 
to  depend  upon  the  death  of  the  niaker  to  consummate  it,  up 
to  which  time  it  is  inoperative  and  revocable.^ 


§  8.    Form  of  Instniment  as  Determining  Its  Character.— The 
form  of  an  instrument  is  of  little  importance  in  determining 


s  In  re  Hickman,  101  Cal.  609,  36 
Pac.  118;  In  re  John's  Will,  30  Or. 
494,  47  Pac.  341,  50  Pac.  226,  36 
L.  B.  A.  242;  In  re  Davia'  Will,  45 
Misc.  Bep.  306,  92  N.  T.  Supp.  392; 
Mulholland  v.  Gillan,  25  B.  L  87^ 
54  Atl.  928. 

4  Jasper  ▼.  Jasper,  17  Or.  590,  22 
Pac.  152;  Mills  v.  Newburry,  112 
HI.  123,  54  Am.  Bep.  213,  1  N.  B. 
156;  Driesbach  ▼.  Serf  ass,  126  Pa. 
32,  17  Atl.  513,  3  L.  B.  A.  836n. 

5  Ward  V.  Ward,  104  Ky.  857,  48 
8.  W.  411;  Wardwell  v.  Wardwell, 
91  Mass.  (9  Allen)  518;  Herzog  v. 


Title  Guarantee  etc.  Co.,  82  N.  Y. 
Supp.  355. 

«  Cal.  C.  C.  14;  Cal.  C.  C.  P.  17; 
Ari«.  Pen.  C.  7;  Idaho  Bev.  St. 
16;  Mont.  Pol.  C.  16;  Nev.  Comp. 
L.  3091;  N.  D.  Bev.  Cd.  5182;  Or. 
B.  &  C.  Cds.  5575;  S.  D.  C.  C.  1089, 
2469;  Utah  Bev.  St.  2498;  Wash. 
Pierce's  C.  2359;  Wyo.  Bev.  St.  2724. 

7  Nichols  V.  Emery,  109  Cal.  323, 
50  Am.  St.  Bep.  43,  41  Pac.  1089, 
approved  in  O'Day  v.  Meadows,  194 
Mo.  588,  112  Am.  St.  Bep.  542,  98 
S.  W.  637;  Nobel  v.  Gardnrr,  146 
Cal.  225,  79  Pac.  883;  Phillips  v. 
Phillips,  30  Colo.  516,  71  Pac.  363. 
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whether  or  not  it  is  testamentary.^  It  is  not  essential  to  the 
creation  of  a  will  that  it  should  assume  any  particular  form,  or 
that  it  should  be  couched  in  language  technically  appropriate  to 
its  testamentary  character;  instruments  in  the  form  of  deeds,^ 
contracts,^®  letters,^*  transfers  of  bank  deposits,^  and  other  writ- 


S  Ferris  ▼.  Nevme,  127  Mich.  444, 

89  Am.  St.  Bep.  480,  86  N.  W.  960, 
54  L.  B.  A«  464;  Gaston's  Estate, 
188  Pa.  374,  68  Am.  St.  Bep.  874,  41 
Atl.  529. 

9  Tnttle  ▼.  Baisch,  116  Iowa,  831, 

90  N.  W.  66;  Hazleton  ▼.  Beed,  46 
Kan.  73,  26  Am.  St.  Bep.  86,  26 
Pae.  450;  Murphy  ▼.  Oabbert,  166 
Mo.  596,  89  Am.  St.  Bep.  733,  66 
8.  W.  536;  Babb  v.  Harrison,  9  Bich. 
Eq.  Ill,  70  Am.  Dec.  203.  On  the 
other  hand,  an  instrument  which 
contains  provisions  peculiar  to  wills 
may  be  construed  as  a  deed,  if  it 
appears  that  the  maker  intended  to 
convey  any  interest  or  estate  upon 
the  execution  of  the  paper,  although 
the  absolute  enjoyment  thereof  is 
postponed  until  his  death.  Adams  ▼• 
Lansing,  17  Cal.  629;  Estate  of  Hall, 
149  Cal.  143,  84  Pac.  839;  Beebe  ▼. 
McKenzie,  19  Or.  296,  24  Pac.  236; 
Evenson  y.  Webster,  13  S.  D.  382, 
44  Am,  St.  Bep.  802,  53  N.  W.  747; 
Jones  T.  Jones,  20  S.  D.  000,  108  N. 
W.  23;  Abney  ▼.  Moore,  106  Ala. 
131,  18  South.  60.  Deeds  executed 
by  a  husband  and  wife,  conveying 
each  to  the  other  his  or  her  sepa- 
rate property  and  delivered  to  a 
third  person,  with  instructions  to  re- 
cord that  of  the  one  dying  first, 
are  not  testamentary  or  revocable. 
Kenney  v.  Parks  (Cal.),  54  Pac. 
251.  If  there  is  no  restriction  in  a 
trust  deed  as  to  when  it  shall  go 
into  effect,  presumptively  it  takes 
effect  at  once,  and  hence  is  not  tes- 
tamentary. Brace  v.  Van  Eps,  12  S. 
D.  191,  80  N.  W.  197. 


10  Castor  ▼.  Jones,  86  Ind.  289. 
However,  a  contract  does  not  take 
on  a  testamentary  character  simply 
because  its  performance  is  postponed 
until  the  death  of  the  maker  and  de- 
volves upon  his  personal  representa- 
tives. Huguley  v.  Lanier,  86  Ga. 
636,  22  Am.  St.  Bep.  487,  12  S.  E. 
922. 

11  Byers  v.  Hoppe,  61  Md.  207,  48 
Am.  Bep.  89;  Cowley  v.  Knapp,  42 
N.  J.  L.  297;  Scott's  Estate,  147  Pa. 
89,  30  Am.  St.  Bep.  713,  23  Atl.  212. 
A  letter  written  by  a  testator  to  his 
attorney,  saying:  ''What  I  want  is 
for  you  to  change  my  will  so  that 
she  may  be  entitled  to  all  that  be- 
longs to  her  as  my  wife.  I  am  in 
very  poor  health,  and  would  like  this 
attended  to  as  soon  as  convenient. 
I  do  not  know  what  ought  to  be 
done,  but  you  do,"  discloses  an  an- 
imus testandi,  and  should  be  admit- 
ted to  probate  with  the  will  to  which 
it  refers.  Barney  v.  Hayes,  11  Mont. 
571,  28  Am.  St.  Bep.  495,  29  Pac. 
482.  For  illustrations  of  letters  not 
testamentary  in  character,  see  Es- 
tate of  Meade,  118  Cal.  428,  62  Am. 
St.  ]E^ep.  244,  50  Pac.  541;  Estate  of 
BichardBon,  94  Cal.  63,  29  Pac.  484, 
15  L.  B.  A.  635. 

12  Knight  V.  Tripp,  121  Cal.  674, 
54  Pac.  267;  De  Martini  v.  AUegreti, 
146  Cal.  214,  79  Pac.  871;  Main's 
Appeal,  73  Conn.  638,  48  Atl.  965; 
Metropolitan  Sav.  Bank  v.  Murphy, 
82  Md.  314,  51  Am.  St.  Bep.  473,  33 
Atl.  640,  31  L.  B.  A.  454n.  A  writ^ 
ing  that  for  services  rendered  the 
writer  leaves  a  designated  person  the 
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ings^  have  often  been  considered  testamentary,  which  most, 
to  operate  as  transfers  of  property,  be  executed  in  the  manner 
prescribed  by  the  statute  of  wills.  And  however  informal  a 
writing  may  be,  or  however  crude  and  inartificial  its  expres- 
sion, still,  if  it  discloses  a  testamentary  intention,  it  will  be 
given  effect  as  a  will,  provided  the  statutory  requirements  of 
execution  have  been  substantially  complied  with.^^ 


§  4.  Intention  of  Maker  of  Instniment  as  Determining  Its 
Character. — ^The  intention  of  the  maker,  rather  than  the  form 
of  the  instrument,  is  the  controlling  consideration  and  the  ulti- 
mate object  of  inquiry  in  the  interpretation  of  writings  of  doubt- 
ful testamentary  character.  Did  he  intend  the  instrument  to  be 
ambulatory,  revocable,  and  dependent  upon  his  death  for  con- 
summation, or  did  he  intend  to  create  irrevocable  rights  and 
interests,  though  perhaps  with  their  enjoyment  postponed!  If 
the  former,  the  instrument  is  testamentary;  if  the  latter,  it  is 
not.  Primarily,  the  intention  of  the  maker  is  to  be  gathered 
from  the  language  of  the  entire  instrunient,  construing  all  the 
different  parts  together.  But  if  his  intention  is  not  clearly  and 
satisfactorily  expressed  in  the  writing  itself,  then  a  recourse  to 
extrinsic  evidence  and  a  consideration  of  the  facts  and  circum- 


balance  of  an  account  in  a  certain 
savings  bank  is  not  a  will,  but  an 
assignment.  McGloskej  v.  Tierney, 
141  Cal.  101,  99  Am.  St.  Bep.  33,  74 
Pac.  699. 

IS  Note  to  Ferris  ▼.  NeviUe,  89 
Am.  St.  Bep.  486-500.  A  writing 
purporting  to  assign  property  to  a 
daughter  is  held  not  a  testamentary 
disposition  in  Driscoll  ▼.  DriscoU,  143 
Gal.  528,  77  Pac.  471.  And  an  as- 
signment of  certificates  of  stock  is 
held  not  testamentary  in  Noble  ▼. 
Garden,  146  Cal.  225,  79  Pac.  883. 
But  in  Moore  ▼.  Weston,  13  N.  D. 
574,  102  N.  W.  163,  a  memorandum 
on  the  back  of  a  promissory  note  to 
the  effect  that  if  the  note  is  not  paid 
before  the  payee's  death,  the  makers 


shall  expend  the  amount  due  thereon 
for  his  funeral  expenses  and  monu- 
ment is  held  testamentary  and  in- 
operative unless  executed  in  accord- 
ance with  the  statute  of  wills. 

14  Mitchell  V.  Donahue,  lOO  Cal. 
202,  38  Am.  St.  Bep.  279,  34  Pac.  614; 
Estate  of  Barclay  (Cal.),  93  Pae. 
1012;  Boberts  v.  Coleman,  37  W.  Va. 
143,  16  S.  E.  482.  The  following  in- 
strument is  testamentary  and  entitled 
to  probate  if  properly  executed:  ''I 
wish  five  thousand  dollars  to  go  to 
John  C.  Cale  in  the  event  of  my 
dying  intestate,  and  the  balance  of 
my  property  to  go  to  Bobert  Beatie, 
to  be  disposed  of  by  him  as  his  judg- 
ment may  dictate."  Estate  of 
Wood,  36  CaL  76. 
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ttancea  attending  the  exeeution  of  the  instrament  and  aurround- 
ing  the  parties  is  proper.^ 

§  5.  Holographic  Wills. — ^A  holographic  (sometimes  eaUed  an 
olographic)  will  is  one  written  by  the  hand  of  the  testator.^* 
The  legislatures  of  the  different  states  have  modified  this  general 
definition,  and  have  prescribed  certain  requirements  to  be  ob- 
served in  the  exeeution  of  olographs,  [a]  The  courts  have,  in 
some  instances,  shown  a  disposition  to  exact  a  strict  compliance 
with  these  statutory  requirements.^''  Perhaps  the  making  of 
olographic  wills  should  not  be  encouraged,  for  the  propriety  of 
a  person,  especially  a  layman,  drawing  his  own  will  is  always 
doubtful,  while  it  certainly  is  never  the  part  of  wisdom,  though 
the  law  permits  it  in  case  of  olographs,  to  execute  a  will  with- 

[a]  Tbe  Oalifornia  Statute  (O.  O.  1277)  Provides:  "An  olographic  wiU 
is  one  that  is  entirely  written,  dated,  and  signed  by  the  hand  of  the 
testator  himself.  It  is  subject  to  no  other  form,  and  may  be  made 
in  or  ont  of  this  state,  and  need  not  be  witnessed.''    En.  March  21,  1872. 

Tlie  Arisona  Statute  Provides:  "Where  a  will  is  wholly  written  by  the 
testator,  the  attestation  of  the  subscribing  witnesses,  as  required  by  the 
preceding  sections,  may  be  dispensed  with."    Ariz.  Bev.  St  4215. 

Tlie  Idaho,  Montana,  North  Dakota,  Oklahoma^  South  Dakota,  and  Utah 
Statutes  are  the  same,  or  practically  so,  as  the  California.  Ida.  Bev.  St. 
5728;  Mont.  C.  C.  1724;  N.  D.  Bev.  Cd.  5092;  Okl.  Bev.  St.  6807;  S.  D.  Civ. 
Cd.  1006;  Utah  Bev.  St.  2736. 

Tlie  Nevada  Statutes  are  the  same  as  the  California,  except  that  the 
words  "dated  and  signed"  are  omitted.  Nev.  Comp.  L.  3093.  Another 
section  of  the  statutes  of  that  state  declares  olographic  wills  valid  and 
effectual.    Nev.  Comp.  L.  3092. 


»  Beebe  v.  McEenzie,  19  Or.  296, 
24  Pac.  236;  Wall  v.  Wall,  30  Miss. 
91,  64  Am.  Dec.  147;  Tuttle  v.  Baish, 
116  Iowa,  331,  90  N.  W.  66;  Kiseck- 
er's  Estate,  190  Pa.  476,  42  Atl.  886. 
Parol  evidence  may  be  received  to 
aid  in  arriving  at  the  intention  of 
the  maker  and  the  character  of  the 
instrument.  Clark  v.  Bansom,  50 
Cal.  595;  Egerton  v.  Carr,  94  K.  C. 
648,  55  Am.  Bep.  630. 

16  See  the  notes  to  Estate  of 
Fay,  104  Am.  St.  Bep.  22,  Lagrave 


V.  Merle,  52  Am.  Dec.  592,  on  olo- 
graphic  wills. 

n  Estate  of  Billings,  64  Cal.  427, 
1  Pac.  701,  holding  that  a  will  with 
the  caption  "Sacramento,  April  1st, 
1880,"  is  not  entitled  to  probate  as 
an  olograph,  if  the  words  "Sacra- 
mento" and  "1880"  are  printed. 
An  olograph  executed  in  Califomia 
before  the  codes  went  into  effect  is 
not  invalid  when  the  testator  dies 
after  they  become  operative.  Es- 
tate of  Learned,  70  Cal.  140,  11  Pae. 
587. 
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out  witnesses,  in  these  days  when  expert  testimony  is  available 
to  prove  practically  any  writing  a  forgery.  And  yet,  so  long  as 
the  law  indulges  the  making  of  olographs,  as  undoubtedly  it 
should,  the  attitude  of  the  courts  toward  them  should  not  be 
technical  or  pedantic. 

Aside  from  a  compliance  with  the  requirements  of  the  stat- 
utes in  the  matter  of  the  execution,  it  is  not  necessary  that  a 
writing,  in  order  to  constitute  a  valid  olographic  will,  should 
assume  any  particular  form,  or  find  expression  in  language  tech- 
nically or  grammatically  correct.^  It  is  essential,  however,  that 
the  instrument  be  entirely  in  the  handwriting  of  the  testator,^* 
although  when  there  is  a  codicil,  the  will  and  the  codicil  may 
be  considered  separately,  and  one  be  olographic  while  the  other 
is  not.^    It  is  also  essential,  in  most  jurisdictions,  that  an  olo- 


18  Estate  of  GlUby,  145  Gal.  407, 
104  Am.  St.  Bep.  58,  78  Pac.  964;  In 
re  Stratton,  112  Cal.  513,  44  Pac. 
1028.  The  foUowing  olographs,  be- 
ing properly  dated,  have  been  ad- 
mitted to  probate:  ''Thia  is  to 
sertify  that  ie  levet  to  mey  wife 
Beal  and  personal  and  she  to  dispose 
for  them  as  she  wis":  Mitchell  ▼. 
Donohue,  100  Gal.  202,  38  Am.  St. 
Bep.  279,  34  Pac.  614.  ''Dear  old 
Nance:  I  wish  to  give  you  my  watch, 
two  shawls,  and  also  five  thousand 
dollars":  Glark  v.  Bansome,  50  Gal. 
595.  An  olograph  consisting  of  two 
letters  is  upheld  in  Estate  of  Murphy, 
104  Gal.  554,  38  Pac.  543.  A  letter 
and  a  deed  of  gift  therewith  in- 
closed, both  in  the  handwriting  of 
the  author,  may  constitute  a  valid 
olograph.  Estate  of  Skerrett,  67  Gal. 
585,  8  Pac.  181;  and  a  letter  to  an 
attorney  saying:  "What  I  want  is 
for  jou  to  change  my  will  so  that 
she  may  be  entitled  to  all  that  be- 
longs to  her  as  my  wife.  I  am  in 
very  poor  health,  and  would  like  this 
attended  to  aa  soon  aa  convenient. 


I  do  not  know  what  ought  to  be 
done,  but  you  do  " — should  be  ad- 
mitted to  probate  with  the  will  to 
which  it  refers.    Barney  v.  Hayes, 

II  Mont.  571,  28  Am.  St.  Bep.  495, 
29  Pac.  482. 

10  Estate  of  Band,  61  Gal.  468,  44 
Am.  Bep.  555,  holding  that  a  will 
consisting  of  a  printed  form  with 
the  blanks  filled  in  by  the  testator 
in  his  own  handwriting  is  not  an 
olograph;  Estate  of  Billings  64  Gal. 
427,  1  Pac.  701,  holding  that  a  will 
with  the  caption, '  *  Sacramento,  April 
1st,  1880, ' '  is  not  entitled  to  probate 
as  an  olograph,  if  the  words  ''Sac- 
ramento" and  "1880"  are  printed, 
the  testator  having  used  a  sheet  of 
paper  with  a  letter-head;  Estate  of 
Plumel,  151  Gal.  77,  90  Pac.  192, 
holding  that  the  printed  figures 
"190"  in  the  date  "1904"  vitiates 
an  otherwise  valid  olograph.  These 
last  decisions  manifest  a  much 
stronger  devotion  to  the  letter  of 
the  law  than  to  its  spirit. 

ao  In  re  Soher,  78  Gal.  477,  21 
Pac  8. 
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graph  be  dated,^  and  this  requirement  is  not  fulfilled  by  a  re- 
cital in  the  instrument  of  the  testator's  age,"  nor  by  a  date 
partially  printed."  An  abbreviated,^  or  even  an  erroneous," 
date,  however,  is  not  fatal  to  the  validity  of  the  will.  There 
appears  to  be  no  objection  to  the  testator's  adopting  as  the  date 
of  his  will  the  date  of  a  prior  will,  and  it  is  immaterial  that  the 
concluding  part  of  the  instrument  is  not  written  on  the  same 
day  the  will  was  commenced."  If  a  will  consists  of  two  papers, 
a  deed  and  a  letter,  one  may  furnish  the  date  and  the  other  the 
requisite  testamentary  character.^  In  Wyoming,  an  olograph 
must  be  witnessed."  In  other  states,  while  witnesses  are  un- 
necessary," the  fact  that  a  will  is  witnessed,  perhaps  imper- 
fectly, or  has  an  incomplete  attestation  clause,  does  not  invali- 
date it  as  an  olograph."  The  place  in  a  will  of  the  signature 
of  the  testator  is  not  material.  It  is  sufficient  that  the  will  is 
signed  by  him,  and  the  signing  may  be  at  the  beginning  or  in 
any  other  part  of  instrument.  An  olograph  need  not  ''be  sub- 
scribed at  the  end  thereof."**  By  a  curious  confusion  of  the 
statutes  of  Idaho,  married  women  in  that  state  are  denied  the 
right  to  make  olographic  wills." 


§  6.  Nuncupative  Wills. — A  nuncupative  will  is  an  oral  dec- 
laration by  a  person  in  extremis,  or  under  circumstances  con- 
sidered equivalent  thereto,  as  to  what  he  would  have  done  after 
his  death,  made  before  witnesses,  and  subsequently  reduced  to 
writing  by  another  than  the  testator.    While  the  law  recognizes 


21  A  date  is  not  necessary  in 
Nevada,  but  it  is  in  most  of  the 
states.    See  the  statutes  above. 

23  Estate  of  Martin,  58  Gal.  530. 
28  Estate  of  Billings,  M  Cal.  427, 

1  Pac.  701. 

24  Estate  of  Lakemeyer,  135  Oal. 
28,  87  Am.  St.  Bep.  96,  66  Pac.  961. 

25  Estate  of  Fay,  145  Cal.  82,  104 
Am.  St.  Bep.  17,  78  Pac.  340. 

2S  Estate  of  Clisby,  145  Gal.  407, 
104  Am.  St.  Bep.  58,  78  Pac.  964. 

27  Estate  of  Skerrett,  67  Gal.  585, 
8  Pac.  181. 

M  Neer  v.  Cowhide,  4  Wyo.  49,  31 
Pac.  862,  18  L.  B.  A.  588. 


29  Scott  ▼.  Harkness,  6  Idaho,  736, 
59  Pac.  556. 

»  In  re  Sober,  78  Gal.  477,  21 
Pac.  8,  holding  that  an  attestation: 
"Witness,  George  Pendleton,  123 
O'Parrell  Street,"  not  in  the  hand- 
writing of  the  testator,  does  not  show 
an  intention  to  make  an  attested  cod- 
icil, or  prevent  the  instrument  from 
being  olographic. 

•1  Estate  of  Stratton,  112  Cal.  513, 
44  Pac.  1028;  Estate  of  Gamp,  134 
Gal.  233,  66  Pac.  227. 

82  Scott  V.  Harkness,  6  Idaho,  736, 
69  Pac.  556L 
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nunenpatiye  wills,  it  does  not  favor  them;  and  eonrts  are  in- 
clined to  refuse  probate  to  them,  unless  the  forms  prescribed  by 
statute  [b]  for  their  execution  and  proof  are  fully  and  perhaps 
strictly  complied  with.® 

[b]  The  Oalifomla  Statatas  (O.  O.  1288-1290)  Proirlds:  ''A  nnneapatire 
will  is  not  required  to  be  in  writing,  nor  to  be  declared  or  attested  with 
any  formalities."    En.  March  21,  1872. 

''To  make  a  nuncupative  will  valid,  and  to  entitle  it  to  be  admitted 
to  probate,  the  following  requisites  must  be  observed:  1.  The  estate  be- 
queathed must  not  exceed  in  value  the  sum  of  one  thousand  dollars.  2.  It 
must  be  proved  by  two  witnesses  who  were  present  at  the  making  thereof, 
one  of  whom  was  asked  by  the  testator,  at  the  time  to  bear  witness  that 
such  was  his  will,  or  to  that  effect.  3.  The  decedent  must,  at  the  time,  have 
been  in  actual  military  service  in  the  field,  or  doing  duty  on  shipboard  at 
sea,  and  in  either  case  in  actual  contemplation,  fear,  or  peril  of  death,  or 
the  decedent  must  have  been,  at  the  time,  in  expectation  of  immediate 
death  from  an  injury  received  the  same  day.''  £n.  March  21,  1872,  Amd. 
1873-74,   233. 

"No  proof  must  be  received  of  any  nuncupative  wiU  unless  it  is  offered 
within  six  months  after  speaking  the  testamentary  words,  nor  unless  the 
words  nor  the  substance  thereof,  were  reduced  to  writing  within  thirty 
days  after  they  were  spoken.''    En.  March  21,  1872. 

The  Arisona  Statutes  Provide:  "Any  person  who  is  competent  to  make  a 
last  wiU  and  testament,  under  section  1,  may  dispose  of  his  property  by 
a  nuncupative  will  under  the  conditions  and  limitations  hereinafter  pre- 
scribed. No  nuncupative  will  shall  be  established  unless  it  be  made  in 
the  time  of  the  last  sickness  of  the  deceased;  nor,  when  value  exceeds 
fifty  dollars,  unless  it  be  proved  by  three  credible  witnesses  that  the  testa- 
tor called  on  some  person  to  take  notice  or  bear  testimony  that  such  is 
his  will,  or  words  of  like  import.  After  six  months  have  elapsed  from  the 
time  of  speaking  the  pretended  testamentary  words,  no  testimony  shall  be 
received  to  prove  a  nuncupative  will,  unless  the  testimony  or  the  sub- 
stance thereof  shall  have  been  committed  to  writing  within  six  days 
after  making  the  will.  Any  soldier  in  actual  military  service,  or  any 
mariner  or  seamafi  being  at  sea,  may  dispose  of  his  chattels  without  regard 
to  the  provisions  of  this  title."    Ariz.  Bev.  St.  4217-4221. 

The  Montana^  Nortli  Dakota  and  South  Dakota  Statutes  are  the  same,  or 
substantially  the  same,  as  those  of  GaHfomia:  Mont.  C.  C.  1734-1736;  N. 
D.  Bev.  Gd.  5089,  5094,  7996;  8.  D.  Civ.  Cd.  1003,  1007;  &.  D.  Prob.  Cd. 
66. 

O  See  note  in  67  Am.  St.  Bep.  572.  restricted  to  persons  in  actual  mili- 

As  to  the  meaning  of  "last  sick-  tary  service  in  the  field,  and  to  per- 

ness,"  see  Estate  of  Miller  (Wash.),  sons  doing  duty  on  shipboard  at  sea. 

91   Pac.   967.    In    some   states    the  Bay  v.  Wil^,  11  OU.  720,  69  Pao. 

right  to  make  a  nuncupative  will  is  809. 


FOBM  AND  NATUBE  OF  TE8TAMENTABY  INSTBUMENTa        9 

§  7.  Joint  and  Mutaal  Wills. — ^There  has  been  soma  diversity 
of  judicial  opinion  as  to  the  validity  and  effect  of  joint  and  mu- 
taal wills.  This  much,  however,  may  perhaps  be  safely  affirmed, 
that  there  is  no  legal  objection  to  two  persons,  such  as  husband 
and  wife,  devising  their  property  reciprocally  to  each  other,  or 
devising  it  to  a  third  person,  by  the  same  instrument,  provided 
it  is  of  such  a  character  that  it  can  be  given  effect  upon  the 
death  of  one  so  far  as  concerns  his  or  her  property.    Their  joint 

And  80  are  Those  of  XTtali,  except  that  snbdiyieion  8  of  seetion  1289 
ef  CaL  G.  C.  reads,  in  the  Utah  statate:  ''The  decedent  muit  have  been 
at  that  time  in  expectation  of  immediate  death  from  an  injury  or  eaaualty 
occurring  within  twenty-four  hours  previoua  to  the  making  of  auch  nun- 
cupative win.''    Utah  Ber.  St.  2746-2748. 

Tb«  Nevada  Statute  Provides:  "No  nuncupative  or  verbal  wiU  shaU  be 
good  where  the  estate  bequeathed  exceeds  the  value  of  one  thousand 
dollars,  nor  unless  the  same  be  proved  by  two  witnesses  who  were  present 
at  the  making  thereof,  nor  unless  it  be  proved  that  the  testator,  at  the 
time  of  pronouncing  the  same,  did  bid  some  one  present  to  bear  witness 
that  such  was  his  wiU,  or  words  of  like  import,  nor  unless  such  nuncupative 
will  was  made  at  the  time  of  the  last  sickness  of  the  deceased.''  Nev. 
Comp.  Laws,  3075. 

The  Oklahoma  Statatas  are  the  same  as  the  California:  Okl.  Be  v.  St. 

6808,  6804. 

The  Oregon  Statutes  Provide:  "Any  mariner  at  sea,  or  soldier  in  the 
military  service,  may  dispose  of  his  wages  or  other  personal  property  as 
he  might  have  done  by  common  law,  or  by  reducing  the  same  to  writing.'' 
"But  no  proof  shaU  be  received  of  any  nuncupative  will  unless  it  be  of- 
fered within  six  months  after  speaking  the  testamentary  words,  nor  unless 
the  words,  or  the  substance  thereof,  were  reduced  to  writing  within  thirty 
days  after  they  were  spoken."    Or.  B.  &  G.  Cd.  5558,  5559. 

The  Washington  Statute  Provides:  "No  nuncupative  wiU  shaH  be  good 
when  the  estate  bequeathed  exceeds  in  value  two  hundred  dollars,  unless 
the  same  be  proved  by  two  witnesses,  who  were  present  at  the  making 
thereof,  and  it  be  proven  that  the  testator,  at  the  time  of  pronouncing  the 
same,  did  bid  some  person  present  to  bear  witness  that  such  was  his  wiU, 
or  to  that  eifect,  and  such  nuncupative  wiU  was  made  at  the  time  of  the 
last  sickness,  and  at  the  dwelling-house  of  the  deceased,  or  where  he 
had  been  residing  for  the  space  of  ten  days  or  more,  except  where  such 
person  was  taken  sick  from  home  and  died  before  his  return.  Nothing 
herein  eontained  shall  prevent  any  mariner  at  sea  or  soldier  in  the  military 
service  from  disposing  of  his  wages,  or  other  personal  property  by  nun- 
eupative  wilL"    Wash.  BaL  Cd.  4605  (Pierce's  Cd.  2351). 

Tlia  Slatatss  of  Idaho  and  Wyoming,  though  recognizing  nuncupatirs 
wills,  do  not  seem  to  define  them  or  prescribe  the  manner  in  whieh  they 
mast  be  executed.    Ida.  Bev.  St.  5727;  Wyo.  Bev.  St.  4598-4600. 
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will  to  a  third  person  cannot,  on  the  death  of  one,  be  proved 
as  the  will  of  both,  but  only  as  the  will  of  the  decedent,  and 
upon  the  death  of  the  other,  it  may  again  be  proved  as  his  or 
her  testament.^  The  statutes  of  many  states  now  recognize  the 
validity  of  conjoint  or  mutual  wills,  [c] 

§  8.  Conditional  Wills.— A  will,  the  validity  of  which  is  by 
its  terms  made  conditional,  ''may  be  denied  probate,  according 
to  the  evenjt,  with  reference  to  the  condition,  "[d]  But  a  will 
is  not  regarded  as  conditional  or  contingent  unless  it  clearly  ap- 
pears from  the  language  that  the  testator  intended  the  instru- 
ment to  operate  only  during  a  certain  period  or  in  a  certain 
event.  Courts  are  not  inclined  to  regard  a  will  as  conditional 
if  it  reasonably  can  be  held  that  in  stating  the  contingency,  such 
as  a  possible  danger  or  threatened  calamity,  the  testator  was 
simply  expressing  the  inducement  for  thie  execution  of  the  will."^ 

§  0.  Contracts  to  Uake  Wills. — ^A  person  may  make  a  valid 
agreement  binding  himself  to  make  a  particular  disposition  of 

[c]  The  Oallfomla  Statute  (O.  O.  1279)  Provides:  *'A  conjoint  or  mutual 
will  is  valid,  but  it  may  be  revoked  by  any  of  the  testators,  in  like  man- 
ner with  any  other  wilL''    En.  March  21,  1872. 

Several  Other  States  have  like  statutes.  Mont.  C.  C.  1726;  N.  D.  Bev. 
Gd.  5090;  Okl.  Bev.  St.  6805;  S.  D.  Civ.  Gd.  1004;  Utah  Bev.  St.  2738. 

[d]  The  OalifomlA  Statute  (O.  O.  1281)  Provides:  <<A  will,  the  validity 
of  which  is  made  by  its  own  terms  conditional,  may  be  denied  probate, 
according  to  the  event,  with  reference  to  the  condition."  En.  March  21, 
1872. 

Other  States  have  Like  Statutes:  Mont.  C.  C.  1728;  N.  D.  Bev.  Cd.  5091; 
Okl.  Bev.  St.  6806;  S.  D.  Civ.  Cd.  1005;  Utah  Bev.  St.  2741. 


84  Gerbrich  v.  Freitag,  213  lU.  552, 
104  Am.  St.  Bep.  234,  78  N.  E.  338; 
In  re  Davis'  WiU,  120  N.  G.  9,  58 
Am.  St.  Bep.  771,  26  S.  E.  636,  38 
L.  B.  A.  289;  note  to  Lewis  v.  Sco- 
field,  68  Am.  Dec.  407.  An  agree- 
ment between  two  persons  to  the 
effect  that  the  survivor  shaU  have 
the  property  left  by  the  other,  pro- 
vided he  assumes  his  indebtedness, 
although  it  does  not  have  the  requi- 
sites of  a  valid  will,  constitutes  a 


valid  claim  which  will  support  a  suit 
in  equity  against  the  administrator 
to  recover  the  property  in  specie. 
Eldred  v.  Warner,  1  Ariz.  175,  25 
Pac.  800,  Chief  Justice  Dunne  dis- 
senting. 

80  Estate  of  Foquer,  216  Pa.  831, 
66  Atl.  92;  Appeal  of  Morrow,  116 
Pa.  440,  2  Am.  St.  Bep.  616,  9  AtL 
660;  Likefleld  v.  Likefleld,  82  Ky. 
589,  56  Am.  Bep.  908;  Magee  v.  Mo* 
NeU,  41  Miss.  17,  90  Am«  Dec.  354. 
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his  property  by  last  will  and  testament;  and  a  court  of  equity 
will  decree  a  specific  performance  thereof ,  upon  the  recognized 
principles  by  which  it  is  governed  in  the  exercise  of  this  branch 
of  its  jurisdiction.^  Agreements  of  this  character  frequently 
are  made  as  a  reward  for  personal  services  to  be  rendered  in 
caring  for  the  promisor ;  and  when  so  made  an  agreement,  though 
resting  in  parol  and  involving  real  estate,  will  be  specifically  en- 
forced after  the  death  of  the  promisor,  if  the  promisee  has  sub- 
stantially performed  the  contract  on  his  part,  and  establishes  its 
terms  by  clear  and  convincing  evidence."^  The  fact  that  the 
agreement  was  entered  into  with  a  third  person  for  the  benefit 
of  the  promisee  is  no  objection  if  the  latter  has  acted  under  and 
executed  it.^  Specific  performance  will  ordinarily  be  denied, 
however,  unless  the  contract  is  just  and  fair  in  its  provisions, 
definite  and  certain  in  its  terms,  clearly  and  convincingly  proved, 
and  has  been  substantially  performed  on  the  part  of  the  prom- 
isee. And,  finally,  the  services  rendered  must  generally  be  of 
that  peculiar  character  which  admit  of  no  adequate  compensa- 
tion in  money,  as  where  minors  leave  home  to  take  up  their  abode 
with  an  adult  and  care  for  him  in  his  declining  years,  upon  his 
promise  to  maintain  toward  them  the  relation  of  parent  during 
his  lifetime,  and  will  them  his  property  i^pon  his  death,  in  return 
for  their  filial  attentions.^    The  fact  that  in  any  particular  case 


W  Owens  v.  MeNaUy,  113  Gal.  444, 
45  Pae.  710,  33  L.  B.  A.  369;  Swash 
V.  Sharpstein,  14  Wash.  426,  44  Pac. 
862,  32  L.  B.  A.  796.  An  agreement 
not  to  make  a  will  is  valid.  Jones  ▼. 
Abbott,  228  HI.  34,  119  Am.  St.  Bep. 
412,  81  N.  E.  791. 

87  Stewart  v.  Smith  (Cal.  App.), 
91  Pac.  667;  McCabe  v.  Healej,  138 
Cal.  81,  70  Pac.  1008;  Quinn  v. 
Quinn,  5  S.  D.  328,  49  Am.  St.  Bep. 
875,  58  N.  W.  808;  Lothrop  ▼. 
Marble,  12  S.  D.  511,  76  Am.  St.  Rep. 
626,  81  N.  W.  885;  McCuUum  v. 
Mackrell,  13  S.  D.  262,  83  N.  W.  255; 
Brinton  v.  Van  Cott,  8  Utah,  480,  33 
Ffte.  218. 

S8  Burns  y.  Smith,  21  Mont.  251, 
69  Am.  St.  Bep.  653,  53  Pac.  742. 


89  Bussell  ▼.  Agar,  121  Cal.  396, 
66  Am.  St.  Bep.  35,  53  Pae.  926; 
Hajden  v.  Collins,  1  Cal.  App.  259, 
81  Pac.  1120;  Schaadt  y.  Mutual 
Life  Ins.  Co.,  2  Cal.  App.  715,  84 
Pac.  249;  Bose  v.  Oliver,  32  Or.  447, 
52  Pac.  176;  Bichardson  v.  Orth,  40 
Or.  252,  66  Pac.  925,  69  Pac.  455; 
Sappingfield  y.  King  (Or.),  90  Pac. 
150;  Mitchell  y.  Pirie,  38  Wash.  691, 
80  Pac.  774;  Stellmacher  y.  Bruder» 
89  Minn.  507,  99  Am.  St.  Bep.  609, 
95  N.  W.  324;  Cooper  y.  Colaon,  66 
N.  J.  Eq.  328,  105  Am.  St.  Bep.  660. 
58  Atl.  37.  In  Swash  v.  Sharpstein. 
14  Wash.  426,  44  Pac.  862,  32  L.  B. 
A.  796,  a  parol  contract  to  devise 
land  in  consideration  of  the  sur- 
render of  valuable  rights  was  hela 
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specific  performance  may  be  denied  is  not  necessarily  decisive  of 
the  promisee's  right  to  compensation  on  the  quantum  meruit.^ 


unenforceable.  In  Owens  ▼.  Me- 
NaUy,  113  Gal.  444,  45  Pac.  710,  33 
L.  B.  A.  369,  the  specific  perform- 
ance of  a  contract,  vague  and  un- 
certain in  its  terms,  whereby  an 
uncle  promised  to  bequeath  his  prop- 
erty to  his  niece  if  she  would  live 
with  and  care  for  him,  was  denied  as 
against  his  widow,  who  was  ignorant 
of  the  contract  when  she  married 
him. 

In  Flood  ▼.  Templeton,  148  GaL 
374,  83  Pae.  148,  the  specific  per- 
formance of  the  promise  of  a  mort- 
gagor to  devise  the  mortgaged  prem- 
ises to  the  mortgagee  was  refused, 
the  court  saying:  "Equity,  it  is  true, 
does  entertain  contracts  for  specific 
performance  to  convey  the  whole  or 
any  portion  of  the  promisor's  prop- 


erty by  will,  but  it  decrees  such 
performance,  first,  only  upon  clear 
proof  of  fairness,  justness,  and  ad- 
equacy, and  where  the  rights  of  in- 
nocent third  parties  are  not  im- 
periled; and,  second,  it  does  so  only 
where  the  plaintiff  cannot  be  com- 
pensated in  money.  These  cases 
usually  arise  where  the  service  is 
of  some  extraordinary  nature  which 
cannot  be,  and  which,  in  the  contem- 
plation of  the  parties,  was  never  ex- 
pected to  be,  paid  for  in  money,  as 
where  home  ties  are  broken,  and 
minors  go  to  live  with  an  adult  upon 
his  promise  that  he  will  stand  in 
loco  parentis  and  will  to  them  his 
property  in  return  for  their  filial 
services  during  his  lifetime." 

M  Snowden    v.   GlemonS|  6   Golo. 
App.  251|  88  Pac.  476. 
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CHAPTER  n. 

LIMITATIONS  ON  TESTAMENTABT  POWEB. 

i  10.  ConditionB  prescribed  by  statnte. 

i  11.  Property  lubject  to  disposition. 

I  12.  Perpetuities  and  forbidden  trusts, 

i  13,  Besses  and  bequests  to  cliaritiea. 

I  14.  Capacity  of  donee  to  take. 

§  10.  Oonditioiis  Imposed  l^  Statute. — ^The  right  of  an  owner 
of  property  to  direct  its  destination  after  his  death  by  last  will 
or  testament  has  generally  been  regarded  more  in  the  nature  of 
a  privilege  conferred  by  the  legislature  than  as  a  natural,  in- 
herent, or  inalienable  right.  A  majority  of  the  courts,  without 
assigning  any  reason  therefor,  seem  to  consider  that  it  exists  \ 
purely  and  only  by  grace  of  the  legislature.^  There  is  no  doubt 
that  the  right  is  subject  to  such  reasonable  regulations  and  re- 
strictions in  respect  to  the  form  and  substance  of  the  testa- 
mentary instrument,  the  manner  of  its  execution  and  revoca- 
tion, the  competency  of  the  maker  to  give  and  the  eligibility  of 
the  beneficiaries  to  receive,  as  the  legislature  deems  expedient 


1  In  re  MeCabe,  68  Cal.  519,  9 
Pae.  554;  Spreckels  v.  Spreckels,  116 
CaL  344,  58  Am.  St.  Bep.  170,  48  Pac. 
228,  36  L.  B.  A.  497;  Estate  of  Wil- 
merding,  117  Cal.  284,  49  Pac.  181; 
In  re  Walker,  110  CaL  387,  52  Am. 
St.  Bep.  104,  42  Pac  815,  30  L.  B. 
A.  460,  where  it  is  said:  '<The  right 
to  make  a  testamentary  disposition 
of  property  is  not  an  inherent  right, 
or  a  right  of  citizenship,  nor  is  it 
even  a  right  granted  by  the  constitu- 
tion. It  rests  wholly  upon  the  legis- 
lative will,  and  is  derived  entirely 
from  the  statutes";  In  re  Walkerly, 
108  Cal.  627,  49  Am.  St.  Bep.  97,  41 
Pac.  772,  where  it  is  said:  ''The 
right  of  testamentary  disposition  is 
itself  only  a  right  given  by  statute, 


and  may  be  restrained,  modified,  or 
abrogated  entirely.  But  still  it  is 
unquestionably  the  general  policy  of 
our  law  to  allow  f uU  power  to  tes- 
tamentary disposition— saving  as 
that  power  may  be  abridged  by  spe- 
cific enactments'';  In  re  Little,  22 
Utah,  204,  61  Pac.  899,  where  the 
court  said:  "The  privilege  to  dis- 
pose of  one's  property  by  wiU  is 
not  a  natural  right,  but  depends 
upon  positive  law.  The  right  is 
within  the  control  of  the  law-mak- 
ing po^er.  The  legislature  may  give 
or  take  away  the  right  to  dispose  of 
one's  estate  by  will."  To  the  same 
effect,  see  Evans  v.  Price,  118  HL 
593,  8  N.  E.  854;  Patton  r.  Pat  ton, 
89  Ohio  St.  590. 
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to  adopt ;  *  but  to  suppose  that  a  right  so  long  and  universally 
recognized  as  it  has  been,  rests  entirely  upon  legislative  enact- 
ment, and  can  be  absolutely  denied  or  even  substantially  im- 
paired at  the  pleasure  of  the  legislature,  is  to  misinterpret  the 
law  and  ignore  one  of  the  most  cherished  of  property  rights.^ 

§  11.  Property  Subject  to  Disposition. — Generally  speaking, 
all  property  is  subject  to  testamentary  disposition  by  the 
owner,  [a]  It  is  worthy  of  notice,  however,  that  in  those  states 
where  dower  and  curtesy  are  still  recognized,  neither  spouse 
can,  without  the  consent  of  the  other,  dispose  by  will  of  the 
estate  which  the  law  gives  the  other  in  his  or  her  real  prop- 
erty.* In  Utah  a  man  cannot  devise  away  from  his  wife,  with- 
out her  consent,  more  than  two-thirds  of  his  legal  and  equi- 
table estate  in  real  property ;  ^  and  in  California  a  husband  can- 
not dispose  by  will  of  his  wife's  half  of  the  community  prop- 
erty.* This  is  not  to  say,  however,  that  he  cannot  compel  her 
to  elect  between  her  dower  or  community  interest  and  the  pro- 

[a]  The  Oallfomla  Statute  (O.  O.  1274)  Provides:  "Every  estate  and 
interest  in  real  or  personal  property,  to  which  heirs,  husband,  widow,  or 
next  of  kin  might  succeed,  may  be  disposed  of  by  will,  except  as  otherwise 
provided  in  sections  1401  and  1402."    En.  March  21,  1872. 

The  Statutes  of  North  Dakota,  Oklahoma  and  South  Dakota  are  the 
same  as  those  of  California.  N.  D.  Bev.  Cd.  5087;  Okl.  Be  v.  St.  6802;  8. 
D.  Civ.  Cd.  1001. 

The  Arizona  Statutes  Provide:  "Every  person  competent  to  make  a  last 
will  and  testament  may  thereby  devise  and  bequeath  all  the  estate,  right^ 
title  and  interest  in  possession,  reversion  or  remainder,  which  he  has,  or 
at  the  time  of  his  death  shall  have,  of,  in  or  to  any  lands,  tenements, 
hereditaments  or  rents,  charged  upon  or  issuing  out  of  them,  or  shall  have 
of,  in  or  to  any  personal  property,  or  any  other  property  whatever,  subject 
to  the  limitations  prescribed  by  law."    Ariz.  Bev.  St.  4213. 


2  In  re  Comassi,  107  Cal.  1,  40  Pac. 
15,  28  L.  B.  A.  414;  Estate  of  Avery, 
92  N.  Y.  Supp.  974^  45  Misc.  Bep. 

529. 

8  Nunnemacher  v.  State,  129  Wis. 
190,  108  N.  W.  627,  9  L.  B.  A.,  N. 
S.,  121;  In  re  Walker,  110  Cal.  387, 
52  Am.  St.  Bep.  104,  42  Pac.  815,  30 
L.  B.  A.  460,  dissenting  opinion. 

4  Or.  B.  ft  C.  Cd.  5545,  5546;  Mc- 
Creary  v.  Biggers,  46  Or.   465,   81 


Pac.  356,  114  Am.  St.  Bep.  882,  hold- 
ing that  an  agreement  by  a  husband 
to  relinquish  his  curtesy,  in  reliance 
on  which  his  wife  devises  land,  does 
not  estop  him  from  claiming  his  es- 
tate by  the  curtesy. 

5  In  re  Little,  22  Utah,  204,  61 
Pac.  899. 

6  Beard  v.  Knox,  5  Cal.  252,  63 
Am.  Dec.  125;  Morrison  v.  Bowman, 
29  CaL  337;  Estate  of  Silvey,  42  CaL 
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▼ifion  which  he  makes  for  her  in  his  willJ  A  wife  has  a  lim- 
ited power  of  devise  over  her  interest  in  the  community  prop- 
erty.* The  right  of  testamentary  disposition  in  either  spouse 
is  subordinate  to  the  authority  of  the  probate  court  to  appro- 
priate the  property  for  a  homestead  or  for  the  support  of  the 
surviving  spouse  and  family,  and  also  for  the  payment  of  the 
debts  of  the  estate.*  An  entryman  under  the  timber  culture  act, 
or  the  homestead  laws  of  the  United  States,  has  no  devisable 
interest  in  the  land  before  he  receives  a  final  certificate  or 
patent.^*    Future  interests  may  pass  by  will/^  and  the  author 


210;  Estate  of  Gwin,  77  Cal.  313,  19 
Pae.  527.  See  farther,  on  the  tes- 
tamentary power  of  husband  and 
wife  over  the  community,  post,  sec- 
tions 122,  123.  A  testator  has  no 
power  to  authorize  the  sale  of  his 
wife's  interest  in  the  community,  ex- 
cept for  the  payment  of  debts. 
Sharps  v.  Loupe,  120  Cal.  89,  S2  Pae. 
134,  586;  Estate  of  Wickersham,  138 
€al.  355,  70  Pae.  1076. 

By  the  Mexican  law  one-half  in- 
terest in  the  community  property 
vested  in  the  wife,  upon  the  death  of 
the  husband,  and  was  not  subject  to 
his  testamentary  disposition.  Scott 
v.  Ward,  13  Cal.  458. 

In  this  state,  prior  to  April  4, 1864, 
if  the  husband  died  leaving  a  wife 
and  descendants,  the  descendants  in- 
herited one-half  the  common  prop- 
erty, and  it  was  not  subject  to  the 
husband's  testamentary  disposition. 
But,  if  the  husband  died  leaving  a 
wife  and  no  descendants,  one-half 
the  common  property  was  subject  to 
the  husband's  testamentary  disposi- 
tion.   JeweU  v.  Jewell,  28  Cal.  232. 

7  See  post,  section  110. 

8  See  post,  section  122.  In  Wash- 
ington each  spouse  may  devise  one- 
half  the  community.  Columbia  Nat. 
Bank  v.  Embree,  2  Wash.  331,  26 
Pae.  257. 

•  Sulzberger  y.  Sulzberger,  50  Cal. 


385;  Davis  v.  Smith,  69  Cal.  458,  10 
Pae.  671;  Estate  of  Lahiff,  86  Cal. 
153,  24  Pae.  850;  Estate  of  Huels- 
man,  127  Cal.  275,  59  Pae.  776;  In 
re  Walkerly,  108  Cal.  627,  49  Am. 
St.  Bep.  97,  41  Pae.  772.  Section 
1468,  Cal.  C.  C.  P.,  is  a  limitation 
upon  the  power  of  testamentary  dis- 
position, and  operates  to  vest  the  title 
to  a  probate  homestead  selected  and 
set  apart  by  the  court  out  of  the 
separate  property  of  a  deceased 
spouse  so  as  to  withdraw  it  from  a 
disposition  made  by  the  testator  un- 
der his  will.  Estate  of  Matheney, 
121  Cal.  267,  63  Pae.  800.  While 
section  2829,  Utah  Bev.  Sts.,  in  terms 
g^ves  absolutely  property  in  the 
homestead  and  exempt  personalty  to 
the  surviving  hasband  or  wife,  yet 
by  other  terms  of  the  section  this 
power  is  limited,  and  he  may  by  will 
dispose  of  the  estate  in  excess  of  the 
homestead  limit.  In  re  Little,  22 
Utah,  204,  61  Pae.  899. 

10  Cooper  v.  Wilder,  111  Cal.  191, 
52  Am.  St.  Bep.  163,  43  Pae.  591; 
Kelsay  v.  Eaton,  45  Or.  70,  106  Am. 
St.  Bep.  662,  76  Pae.  770;  Aspey  v. 
Barry,  13  8.  D.  220,  83  N.  W.  91; 
McCune  v.  Esig,  122  Fed.  588,  59 
C.  C.  A.  429. 

11  Cal.  C.  C.  699;  Ida.  Bev.  St. 
2834;  Mont.  C.  C.  1120;  N.  D.  Bev. 
Cd.  4734;  S.  D.  Civ.  Cd.  214. 
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of  a  trast  may  devise  the  property  subject  to  the  execution  of 
the  trust.^  It  has  been  affirmed,  and  possibly  not  without  some 
slight  show  of  reason,  that  a  man  cannot  dispose  by  will  of 
his  own  dead  body,  because  there  is  no  property  in  it.^ 


§  12.  Perpetuities  and  Forbidden  Trusts. — The  right  of  tes- 
tamentary disposition  finds  a  very  important  restriction  in  that 
a  devise  or  bequest  must  not  offend  the  rule  against  perpetu- 
ities nor  create  a  forbidden  trust,  a  perpetuity  being  defined  as 
any  limitation  or  condition  which  may  take  away  or  suspend 
the  absolute  power  of  alienation  for  a  period  beyond  the  con- 
tiQuance  of  lives  in  being.^^  ''The  law  has  seen  fit  to  insist  that 
the  measure  of  the  period  of  suspension  shall  be  lives  in  being, 
and  it  will  not  countenance  the  suspension  for  any  fixed  period 
or  term  of  years  not  dependiQg  upon  the  duration  of  life,  for 
the  sufficient  reason  that  during  the  time  of  such  a  limitation, 
however  short,  the  person  or  persons  capable  of  conveying  the 
absolute  interest  might  die — a  possibility  not  to  be  endured.  So 
it  happens  that  whenever  a  testator,  through  temerity  or  ignor- 
ance, violates  the  plain  mandate  of  the  statute,  and  creates  a 
trust  by  which  the  absolute  power  of  alienation  is  sought  to  be 
suspended  for  a  term  of  years,  he  must  pay  the  penalty  of  his 
rashness  or  folly  in  the  destruction  of  his  cherished  design.  "^^ 

It  is  well  understood  that  a  testamentary  trust  will  not  be 
declared  invalid,  unless  the  language  admits  of  no  other  inter- 
pretation.^* And  it  sometimes  happens  that  a  perpetuity  or  for- 
bidden trust  is  not  so  inextricably  interwoven  with  the  other 
provisions  of  the  will  but  that  it  may  be  rejected  and  they  be 


12  CaL  G.  G.  864;  Mont.  G.  G. 
1318;  S.  D.  Giv.  Gd.  312. 

18  EnoB  v.  Snyder,  131  Gal.  68,  82 
Am.  St.  Bep.  330,  63  Pac.  170,  53 
L.  B.  A.  221.  As  to  whether  there 
may  be  property  in  a  body,  see 
O'DonneU  y.  Slack,  123  GaL  285,  55 
Pac.  906,  43  L.  B.  A.  388;  Pettigrew 
V.  Pettigrew,  207  Pa.  313,  99  Am. 
St.  Bep.  795,  56  AtL  878,  64  L.  B.  A. 
179;  Kejes  v.  Eonkel,  119  Mich.  550, 
75  Am.  St  Bep.  428,  and  note,  78 
N.  W.  649. 


1*  Grew  y.  Pratt,  119  GaL  139,  51 
Pac  38;  Estate  of  Steele,  124  Gal. 
533,  57  Pac.  564;  Estate  of  Fair,  132. 
Gal.  523,  84  Am.  St.  Bep.  70,  60  Pac. 
442,  64  Pae.  1000;  GampbeU  y.  Gamp- 
beU-Kawannanakoa  (GaL),  92  Pac. 
184. 

15  In  re  Walkerly,  108  Gal.  627, 
49  Am.  St.  Bep.  97,  and  note,  41  Pae. 
772. 

V  Estate  of  Dnnphy,  147  Gal.  95, 
81  Pac.  315;  Estate  of  Heywood,  148 
GaL  184,  82  Pae.  755. 
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given  effect.^''    In  some  jurisdictions  gifts  for  charitable  pur- 
poses are  not  regarded  as  within  the  rule  against  perpetuities.^ 


§  13.  Bequests  and  Devises  to  Charities. — Although  as  a  gen- 
eral rule  the  law  regards  gifts  to  charities  with  favor,  ^  the 
legislatures  of  some  states  have,  for  the  protection  of  heirs,^ 
found  it  expedient  to  enact  a  species  of  mortmain  statutes  which 
provide  that  a  will  making  charitable  gifts  must  be  executed  at 
least  thirty  days  before  the  death  of  the  testator,  and  that  it 
shall  not  bestow  more  than  one-third  of  his  estate  upon  char- 
ities, [b]  The  statute  of  California  on  this  subject  does  not  gov- 
ern a  will  executed  in  that  state  devising  real  property  in  an- 
other commonwealth,  since  the  transmission  of  real  estate  is 

[1>]  Tbe  Oalifomia  Statate  (O.  O.  1313)  Providas:  "No  estate,  r«al  or 
personal,  shall  be  bequeathed  or  devised  to  any  charitable  or  benevolent 
society,  or  corporation,  or  to  any  person  or  persons  in  trust  for  charitable 
uses,  except  the  same  be  done  by  will  duly  executed  at  least  thirty  days 
before  the  decease  of  the  testator;  and  if  so  made,  at  least  thirty  days 
prior  to  such  death,  such  devise  or  legacy,  and  each  of  them,  shall  be 
valid;  provided,  that  no  such  devises  or  bequests  shall  collectively  exceed 
one-third  of  the  estate  of  the  testator  leaving  legal  heirs,  and  in  such 
case  a  pro  rata  deduction  from  such  devises  or  bequests  shall  be  made  so 
as  to  reduce  the  aggregate  thereof  to  one- third  of  such  estate;  and  all 
dispositions  of  property  made  contrary  hereto  shall  be  void,  and  go  t^ 
the  residuary  legatee  or  devisee,  next  of  kin,  or  heirs,  according  to  law.'* 
En.  Stats.  1873-74,  275. 

The  Idaho  Statute  is  the  same  as  the  California,  except  that  it  reads 
"leaving  lineal  descendants"  instead  of  "leaving  legal  heirs."  Ida.  Bev. 
St.  5750. 


17  Estate  of  Pichoir,  139  Gal.  682, 
73  Pac.  606;  note  to  Johnston's  E»- 
tate,  64  Am.  St.  Bep.  634. 

IB  Estate  of  Merchant,  143  Cal. 
537,  77  Pac.  475;  Brown  v.  Brown, 
7  Or.  285;  Staines  v.  Burton,  17 
Utah,  331,  70  Am.  St.  Bep.  785,  53 
Pac.  1015;  Codman  v.  Brigham,  187 
Mass.  309,  105  Am.  St.  Bep.  394,  72 
N.  E.  1008;  Mills  v.  Davison,  54  N. 
J.  Eq.  659,  55  Am.  St.  Bep.  594,  35 
AtL  1072,  35  L.  B.  A.  113. 

19  Estate  of  Willey,  128  GaL  1, 
FrobaU  Law— 8 


60  Pac.  471;  Estate  of  Merchant,  143 
Gal.  537,  77  Pac.  375.  As  to  what 
are  charities,  see  the  note  to  Hoeffer 
V.  Glogan,  63  Am.  St.  Bep.  248;  and 
as  to  the  unity  and  certainty  re- 
quired in  charitable  trusts,  see  the 
note  to  Fifield  v.  Van  Wick,  64  Am, 
St.   Bep.   756. 

90  Estate  of  Hinckley,  58  Cal.  457. 
A  devise  to  charity,  made  less  than 
thirty  days  before  the  death  of  the 
testator  is  void.  Estate  of  BbsimUL 
150  Gal.  604^  89  Pac  846. 
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governed  by  the  law  of  itB  situs.**  Moreover,  tins  statute  dpes 
not  apply  to  gifts  other  than  those  by  last  will  and  testament, 
such  as  those  by  deed.^  A  codicil  executed  within  thirty  days 
prior  to  the  death  of  the  testator,  but  relating  wholly  to  other 
matters  than  charitable  bequests,  does  not  invalidate  gifts  to 
charities  in  the  original  will.^ 

A  charitable  gift  in  excess  of  one-third  of  the  estate  of  the 
testator  does  not  invalidate  a  power  of  sale  contained  in  the 
will,  nor  does  it  constitute  ground  for  a  revocation  of  the  pro- 
bate of  the  will.^  The  only  consequence,  as  a  rule,  which  fol- 
lows such  excessive  gifts  is  a  pro  rata  reduction  of  the  amounts 
thereof  so  that  in  their  aggregate  they  will  not  exceed  one- 
third  of  the  estate.^  And  this  one-third  has  reference  to  the 
one-third  of  the  estate  which  remains  after  the  payment  of  the 
debts  of  the  decedent  and  the  charges  of  administration.^    On 


One  Section  of  tlie  Montana  Statate  is  the  same  as  the  California:  Mont. 
0.  C.  1758.  Another  section  provides:  "No  estate,  real  or  personal, 
shall  be  bequeathed  or  devised  to  any  charitable  or  benevolent  society 
or  corporation,  or  to  any  person  or  persons  in  trust  for  charitable 
uses,  except  the  same  be  done  by  letters  duly  executed  at  least  thirty  days 
before  the  decease  of  the  testator,  and  if  so  made,  at  least  thirty  days 
prior  to  such  death,  such  devise  or  legacy  and  each  of  them,  shaU  be  valid; 
provided,  that  the  prohibition  contained  in  this  section  shall  not  apply  to 
cases  where  not  more  than  one-third  of  the  estate  of  the  testator  shaU 
be  bequeathed  or  devised  for  charitable  or  benevolent  purposes."  Mont. 
C.   C.   1759. 


31  Estate  of  Stewart,  26  Wash.  32, 
ee  Pac.  148,  67  Pac.  723.  In  Pick- 
ering V.  Winch,  48  Or.  500,  87  Pac 
763,  an  attempt  was  made,  though 
without  success,  to  invoke  the  Cali- 
fornia statute  in  the  case  of  a  tes- 
tatrix who,  after  establishing  a  domi- 
cile in  Oregon,  resided  several  years 
in  California. 

22  President  etc.  of  Bowdoin  Col- 
lege T.  Merritt,  75  Fed.  480. 

28  Estate  of  McCauley,  138  Cal. 
546,  71  Pac.  458. 

24  Estate  of  Pearson,  98  Cal.  603, 
83  Pac.  451;  Estate  of  Lennon 
(Cal.),  98  Pae.  870. 


25  Estate  of  Willey,  128  Cal.  1,  60 
Pae.  471;  Estate  of  McCauley,  138 
Cal.  546,  71  Pac.  458,  discussing  what 
property  is  to  be  taken  into  account 
in  determining  the  "one-third  of  the 
estate." 

20  Estate  of  Hinckley,  58  Cal.  457, 
Justice  McKinstry  remarking:  "The 
total  value  of  the  distributable  es- 
tate— the  estate  one-third  of  which 
may  be  devoted  to  charity — ^is  ascer- 
tainable by  aggregating  the  values 
of  all  the  assets,  real  and  personal, 
distributed  as  of  the  date  or  dat«f 
of  distribution." 


LIMITATIONS  ON  TESTAMENTARY  POWER.  10 

appeal  to  the  supreme  court,  if  the  inventory  is  not  set  forth 
in  the  record,  and  there  is  no  bill  of  exceptions  or  data  from 
which  the  amount  of  the  estate  can  be  determined,  it  will  be 
presumed,  in  support  of  the  decree  below,  that  the  residue  dis- 
tributed to  charities  was  less  than  one-third  of  the  distributable 
portion  of  the  estate.^ 

The  California  statute  includes  testamentary  gifts  to  religious 
societies,^  and  also  to  the  state  university.**  Under  that  stat- 
ute,^ moreover,  a  municipal  corporation  has  capacity  to  take  a 
bequest  for  charity.*^ 

§  14.  Capacity  of  Donee  to  Take.— The  statutes  of  quite  a 
number  of  the  states,  after  providing  in  general  terms  that  a 
testamentary  disposition  may  be  made  to  any  person  capable  by 
law  of  taking  the  property,  place  certain  limitations  on  the  ca- 
pacity of  corporations  to  take  under  a  will,  [c]     Under  the  Cali- 

[c]  The  Calif oinia  Statute  (O.  0.  1276)  Provides:  "A  testamentary  dis- 
position may  be  made  to  any  person  capable  by  law  of  taking  the  prop- 
erty 80  disposed  of,  except  that  corporations  other  than  counties,  municipal 
corporations  and  corporations  formed  for  scientific,  literary,  or  solely  edu- 
cational or  hospital  purposes,  cannot  take  under  a  will,  unless  expressly 
authorized  by  statute;  subject,  however,  to  the  provisions  of  section  thir- 
teen hundred  and  thirteen."  £n.  March  21,  1872;  Amd.  1873-74,  275;  1903, 
258;  1905,  605. 

The  Montana  Statute  ProTldes:  ''A  testamentary  disposition  may  be 
made  to  any  person  capable  of  taking  the  property  so  disposed  of,  except 
corporations  other  than  those  formed  for  scientific,  literary,  or  solely  edu- 
cational purposes,  cannot  take  under  a  will,  unless  expressly  authorized 
by  statute."    Mont.  C.  G.  1722. 

The  North  Dakota  Statute  ProYldes:  "A  testamentary  disposition  may 
be  made  to  any  person  capable  by  law  of  taking  the  property  so  disposed 
of,  except  that  no  corporation  can  take  under  a  will,  unless  expressly  au- 
thorized by  statute  so  to  take."    N.  D.  Bev.  Cd.  5088. 

The  Oklahoma  Statute  la  practically  the  same  as  the  North  Dakota. 
OkL  Bev.  St.  6803. 

27  In  re  Bates^  105  CaL  646,  38  »  Estate  of  Boyer,  123  Cal.  614, 
Pac.  941.  56  Pac.  461,  44  L.  B.  A.  364;  People 

28  Estate  of  Hewitt,  94  Cal.  376,  v.  Jeffords,  126  Gal.  296,  301,  58 
29  Pac.  775.    A  bequest  for  masses  Pac.  704. 

is  not  a  charity.    Estate  of  Lennon  80  Cal.  C.  C.  1313. 

(Gal.),  92  Pae.  870,  ^  Estate  of  Bobinson,  63  CsO.  620. 
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fornia  statutes  the  state  Tiniversity,*^  a  school  district,**  a  relig- 
ious society,**  and  a  cemetery  corporation,**^  may  take  a  testa- 
mentary gift.  So  may  an  unincorporated  educational  society 
which  is  governed  by  a  constitution  and  by-laws  and  has  offi- 
cers chosen  to  conduct  its  affairs.*®  A  municipal  corporation 
may  take  a  charitable  bequest.*^ 

In  North  Dakota  and  Utah  the  statutes  declare  that  one  who 
has  feloniously  caused  the  death  of  a  testator  shall  take  noth- 
ing by  his  will.**  And  in  New  York  the  court  of  appeals  has 
wisely  affirmed,  apparently  in  the  absence  of  express  statutory 
authority,  that  one  who  murders  a  testator  to  make  his  will 
operative  cannot  take  any  benefit  under  it.** 

The  Sonfb  Dakota  Statate  is  the  same  as  the  North  Dakota,  except  that 
the  closing  clause  reads:  "Unless  expressly  authorized  by  its  charter 
or  by  sUtute  so  to  take."    S.  D.  Civ.  Cd.  1002. 

The  Utah  Statute  PiCTides:  "A  testamentary  disposition  may  be  made  to 
any  person  capable  by  law  of  taking  the  property  so  disposed  of,  but  cor- 
porations other  than  those  formed  for  scientific,  literary,  religious,  chari- 
table, benevolent,  or  solely  educational  purposes,  cannot  take  under  a 
will,  unless  expressly  authorized  by  statute."  Utah  Bev.  St  2734.  Under 
another  provision  of  the  Utah  statutes,  corporations  not  organized  for 
pecuniary  profit  may  receive  testamentary  gifts.    Utah  Bev.  St.  846. 


82  Estate  of  Boyer,  123  GaL  614, 
56  Pac.  461,  44  L.  B.  A.  864. 

88  Estate  of  Buhner,  59  Cal.  131. 

M  Estate  of  Eastman,  60  GaL  808. 

85  GaL  G.  G.  616. 

86  Estate  of  Winchester,  183  GaL 
271,  65  Pac  475,  54  L.  B.  A.  281. 
In  this  case  the  society  was  incor- 
porated after  the  death  of  the  tef- 


tator  but  prior  to  the  distribution  of 
his  estate. 

87  Estate  of  Bobinson,  63  GaL  620; 
Clayton  v.  HaUett,  SO  Golo.  231,  97 
Am.  St.  Bep.  117,  70  Pac.  429,  59 
L.  B.  A.  407. 

88  See  statutes  under  section  186, 
post. 

88  Biggs  V.  Palmer,  115  N.  Y.  506, 
12  Am.  St.  Bep.  819,  28  N.  B.  188,  5 
L.  a  A.  840. 
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CHAPTER  m. 

TESTAMENTARY  CAPACITY. 

f  15.  PersoiiB  qaalified  to  make  wilL 

S  16.  Married  women. 

S  17.  Mental  capacity  in  general. 

f  18.  Existence  of  capacity  at  very  date  of  will. 

S  19.  Sickness,  old  age,  bodily  weakness  and  sofPering. 

f  20.  Intoxication  and  inebriety. 

S  21.  Insanity  and  evidence  thereof. 

§  22.  Insane  delusions  and  peculiar  beliefs. 

§  15.  Persons  Qualified  to  Make  Will.— Practically  all  per- 
sons of  competent  age  and  sound  mind  may,  by  will,  dispose  of 
their  property,^  whether  it  be  real  or  personal,  [a]  What  con- 
stitutes a  sound  mind  is  considered  in  subsequent  sections  of 
this  chapter;  what  constitutes  competent  age  is  set  forth  in  the 
statutes  following  this  paragraph.  The  power  of  the  legislature 
to  limit  the  class  of  persons  who  shall  be  competent  to  make  a 
will,  or  to  declare  that  a  change  in  their  personal  status  after 
its  execution  shall  operate  as  a  revocation  of  the  will,  or  con- 
stitute a  sufficient  reason  for  a  denial  of  its  probate,  seems  to 
be  unquestioned.' 

[a]  The  California  Statute  (0.  O.  1270)  ProYldes:  ''Every  person  over 
the  age  of  eighteen  years,  of  sound  mind,  may,  by  last  will,  dispose  of 
aU  of  his  estate,  real  and  personal,  and  such  estate  not  disposed  of  by  wiU 
is  succeeded  to  as  provided  in  title  VJJ.  of  this  part,  being  chargeable 
in  both  cases  with  the  payment  of  aU  the  decedent's  debts,  as  provided 
in  the  Code  of  Civil  Procedure."    En.  March  21,  1872. 

The  Arizona  Statute  Froyidas:  "Every  person  aged  twenty-one  years  or 
upwards,  or  who  may  be  or  may  have  been  lawfully  married,  being  of 
sound  mind,  shall  have  power  to  make  a  last  will  and  testament,  under 
the  rules  and  limitations  prescribed  by  law."    Ariz.  Be  v.  St.  4212. 

The  Idaho,  Montana^  Nevada,  North  Dakota^  Oklahoma,  South  Dakota, 
and  Utab  Statutes  are  substantiaUy  the  eame  as  the  California.    Ida.  Bev. 

1  Chrisman   v.   Chrisman,   16   Or.  forbidding    alienation.    Jackson    v. 

128,  18  Pac  6.    An  Indian  ward  of  Thompson,   38   Wash.   282,   80   Pac. 

the  United  States  has  no  testamen-  454. 

tary  power  over  land  conveyed  to  s  In  re  Comassi,  107  CaL  1,  40  Pae. 

him  by  the  United  States  by  a  deed  16^  28  L.  B.  A.  414. 
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§  16.  Married  WomexL — ^The  common  law  accorded  married 
women  little,  if  any,  testamentary  power.  This  error  in  our  jur- 
isprudence has  been  generally  corrected  by  statute,  however,  so 
that  the  capacity  of  a  married  woman  to  make,  alter,  or  revoke 
her  will,'  is  not  materially  different  from  what  it  would  be  were 
she  single,  [b]  The  supreme  court  of  Idaho,  while  confessing 
the  injustice  of  the  result,  has  construed  the  statutes  of  that 
state  to  deny  the  right  of  married  women  to  make  an  olographic 
wilL* 

§  17.  Mental  Capacity  in  General — ^If  a  person  at  the  time 
of  making  his  will,  has  sufficient  intelligence  and  memory  to 

St.  6725j  Mont.  C.  C.  1720;  Nev.  Comp.  L.  3071;  N.  D.  Rev.  Cd.  5084; 
Okl.  Rev.  St.  6799;  S.  D.  Civ.  Cd.  998;  Utah  Rev.  St.  2731. 

Tlie  Oregon  Statute  ProvldeB:  "Every  person  of  twenty-one  yean  of 
age  and  upwards,  of  sound  mind,  may,  by  last  will,  devise  aU  his  estate, 
real  and  personal,  saving  to  the  widow  her  dower.  Every  person  over 
the  age  of  eighteen  years,  of  sound  mind,  may,  by  last  will,  dispose  of 
his  goods  and  chattels."    Or.  B.  &  0.  Cd.  55i5,  5546. 

The  Washington  Statnte  ProYldee:  "Every  person  who  shaU  have  at- 
tained the  age  of  majority,  of  sound  mind,  may  by  last  will  devise  aU  his 
or  her  estate,  real  and  personaL"    Wash.  Bal.  Cd.  4594  (Pierce's  Cd.  2340). 

The  Wyoming  Statute  ProTldes:  "Any  person  of  full  age  and  sound 
mind,  may  dispose  by  will  of  all  his  property,  except  what  is  sufficient  to 
pay  his  debts,  or  what  is  aUowed  by  law  to  husband  and  family  or  wife 
and  family.''    Wyo.  Rev.  St.  4565. 

[b]  The  Oallfomla  Statute  (0.  0.  1273)  Provldee:  "A  married  woman 
may  dispose  of  all  her  separate  estate  by  will,  without  the  consent  of  her 
husband,  and  may  alter  or  revoke  the  will  in  like  manner  as  if  she  were 
single.  Her  will  must  be  executed  and  proved  in  like  manner  as  other 
wills.''    En.  March  21,  1872.    Amd.  1873-74,  232. 

The  Arizona  Statnte  is  set  forth  under  section  15,  ante. 

The  Idaho,  North  Dakota,  Oklahoma^  South  Dakota,  and  Utah  Statutes 
are  the  same,  or  substantially  the  same,  as  the  California:  Ida.  Rev.  St. 
5726;  K.  D.  Cd.  5085;  Okl.  Rev.  St.  6800;  S.  D.  Civ.  Cd.  999;  Utah  Rev. 
St.  2733. 

The  Montana  Statute  ProvldeB:  "A  married  woman  may  make  a  will  in 
the  same  manner  and  with  the  same  effect  as  if  she  were  sole,  except 
that  such  shaU  not,  without  the  written  consent  of  her  husband,  operate 

8  In  re  Comassi,  107  Cal.  1,  40  Pae.  «  Scott  v.  Harkness,  6  Idaho,  736, 

15,  28  L.  R.  A.  414;  note  to  Cutter      59  Pac.  666. 
▼.  Butler,  67  Am.  Dee.  340. 
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recollect  the  property  which  he  possesses,  to  understand  the  dis- 
position he  wishes  to  make  of  it,  to  recall  the  objects  of  his 
bounty,  to  realize  the  nature  and  consequences  of  the  business 
in  which  he  is  engaged,  he  has,  in  contemplation  of  law,  a  sound 
mind  and  testamentary  capacity."  It  is  not  necessary  that  he 
should  have  sufficient  capacity  to  make  contracts,  ex^gage  in  busi- 
ness, or  even  manage  his  own  estate."  But  he  must  possess  suffi- 
eient  active  memory  to  collect  in  his  mind,  without  prompting, 
the  particulars  or  elements  of  the  business  at  hand,  and  to  there 
retain  them  a  sufficient  length  of  time  to  perceive  their  obvious 
relation  to  each  other,  and  to  be  able  to  form  some  rational  judg- 
ment concerning  them.^ 


§  18.  Existence  of  Capacity  at  Very  Date  of  Will— Testa- 
mentary capacity  depends  upon  the  soundness  of  the  mind  of 
the  testator  at  the  very  time  when  his  will  is  executed.  Evi- 
dence of  the  state  of  his  mind  both  before  and  after  the  testa- 
mentary act  is  admissible,  but  only  for  the  purpose  of  showing 

to  depriye  him  of  more  than  two-thirds  of  her  real  estate,  or  of  more 
than  two-thirds  of  her  personal  estate."    Mont.  C.  C.  255. 

The  Nevada  Statute  Provides:  "Any  married  woman  may  dispose  of  aU 
her  separate  estate  by  will,  absolutely,  without  the  consent  of  her  hus- 
band, either  express  or  implied,  and  may  alter  or  revoke  the  same  in 
like  manner  as  a  person  under  no  disability  may  do.  Her  will  must  be 
attested,  witnessed,  and  proved  in  like  manner  as  all  other  wills."  Ney. 
Comp.  L.  3072. 


B  Estate  of  Dole,  147  Cal.  188,  81 
Pac.  534;  Hubbard  v.  Hubbard,  7  Or. 
42;  In  re  Buren's  Will,  47  Or.  307, 
83  Pac.  530;  Estate  of  Gorkow,  20 
Wash.  563,  56  Pac  385;  Hartley 
▼.  Lord,  38  Wash.  221,  80  Pac.  433; 
Knox  v.  Knox,  95  Ala.  495,  36  Am. 
St.  Bep.  235,  11  South.  125;  Bich- 
mond's  Appeal,  59  Conn.  226,  21 
Am.  St.  Bep.  86,  22  Atl.  82;  Wad- 
dington  v.  Buzby,  45  N.  J.  Eq.  173, 
14  Am.  St.  Bep.  706,  16  Atl.  690. 
The  fact  that  a  testator  is  simple- 
minded  and  illiterate  does  not  in- 
capacitate him.  Frank  v.  Shipley, 
22  Or.   104,  29  Pac.  268.    When  a 


will  is  made  in  another  state  to  op- 
erate on  property  there  situated,  ref- 
erence must  be  had  to  the  law  of 
that  state  in  determining  the  capac- 
ity of  the  testator.  Norris  v.  Norris, 
15  CaL  226. 

6  Meeker  v.  Meeker,  74  Iowa,  352, 
7  Am.  St.  Bep.  489,  37  N.  W.  773; 
Maddoz  v.  Maddoz,  114  Mo.  35,  35 
Am.  St.  Bep.  734,  21  S.  W.  499. 

T  Estate  of  Abel  (Nov.),  93  Pac. 
227;  Hall  v.  Pery,  87  Me.  569,  47 
Am.  St.  Bep.  352,  33  Atl.  160;  Mc- 
Master  v.  Scriven,  85  Wis.  162,  39 
Am.  St.  Bep.  828,  55  N.  W.  149. 
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his  mental  condition  at  the  time  of  the  execution  of  the  will. 
Testamentary  capacity  or  incapacity  at  the  precise  date  of  the 
transaction,  not  at  any  prior  or  subsequent  time,  is  always  the 
real  point  in  issue.' 


*f 


§  19.  Sickness,  Old  Age,  Bodily  Weakness  and  Suffering.— 
In  determining  the  capacity  of  a  person  to  make  a  valid  will, 
the  state  of  his  mind,  not  the  condition  of  his  body,  is  the  ob- 
ject of  inquiry.  An  individual  may  be  in  a  state  of  extreme 
physical  weakness  and  imbecility,  he  may  be  in  great  distress 
and  pain,  he  may  be  broken  in  health  or  mortally  ill,  and  yet 
so  far  retain  his  mental  faculties  as  to  possess  testamentary  ca- 
pacity.^ Furthermore,  the  fact  that  one  is  far  advanced  in  years, 
and  is  not  immune  from  the  infirmities  incident  to  old  age,  does 
not  render  him  incompetent  to  execute  a  will.^®    It  may  be  con- 

The  Oregon  Statute  ProTides:  "A  married  woman  may,  by  will,  dispose 
of  any  real  estate  held  in  her  own  right,  subject  to  any  rights  which 
her  hnsband  may  have  as  tenant  by  the  curtesy. '^    Or.  B.  Sb  C.  Cd.  5647. 

The  Wyoming  Statute  Provides:  "Any  woman  may,  while  married,  make 
a  wiU  the  same  as  though  she  were  sole."    Wyo.  Bev.  St.  2975. 


s  Estate  of  Toomes,  54  GaL  509, 
35  Am.  Bep.  83;  Estate  of  Dalrymple, 
67  CaL  444,  7  Pac.  906;  EsUte  of 
Wilson,  117  OaL  262,  49  Pac.  172, 
711;  Estate  of  Dougherty,  139  Cal. 
14,  72  Pac.  358;  Estate  of  McKenna, 
143  Gal.  580,  77  Pac.  461;  Estate  of 
Dole,  147  Gal.  188,  81  Pac  534; 
Huyck  v.  Bennie,  151  Gal.  411,  90 
Pac.  929;  Ghrisman  ▼.  Ghrisman,  16 
Or.  128,  18  Pac.  6;  Bichardson  ▼. 
Moore,  SO  Wash.  406,  71  Pac.  18; 
Bathjens  ▼.  Merrill,  88  Wash.  442, 
80  Pac.  754. 

•  Estate  of  Doolittle  (GaL),  94 
Pac.  240;  Estate  of  Nelson,  132  Gal. 
182,  64  Pac.  294;  Ghrisman  ▼.  Ghris- 
man, 16  Or.  127,  18  Pac.  6;  Skinner 
T.  Lewis,  40  Or.  571,  62  Pac.  523,  67 
Pac.  951;  Stevens  ▼.  Leonard,  154 
Ind.  67,  77  Am.  St.  Bep.  446,  56  N. 
B.  87.    In  Estate  of  Wilson,  117  GaL 


262,  49  Pac.  172,  the  will  of  a  woman 
Buffering  severely  from  bums  from 
which  she  died  was  upheld.  In  Es- 
tate of  Latour,  140  GU.  414,  73 
Pac  1070,  74  Pac.  441,  the  wiU  of  a 
man  who  was  unable  to  speak  ar- 
ticulately, and  who  was  compeUed  to 
communicate  with  those  about  him 
by  signs,  was  admitted  to  probate. 
In  Bothrock  ▼.  Bothrock,  28  Or.  551, 
30  Pac.  453,  the  will  of  a  speechless 
paralytic,  seventy-four  years  of  age, 
was  pronounced  valid.  And  in  Be 
Pickett's  Wm  (Or.),  89  Pac.  377, 
the  testament  of  an  aged  blind  man 
was  upheld. 

10  Estate  of  Dole,  147  GaL  188, 
81  Pac.  534;  Glark  v.  Ellis,  9  Or. 
128;  In  re  Gline's  Wm,  84  Or.  175, 
41  Am.  St.  Bep.  851,  88  Pac.  648. 
"Although  feeble  in  health,  suffer- 
ing under  disease,  aged  and  infirm, 
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ceded  that  bodily  infirmities  may  be  taken  into  aeeonnt  in  de- 
termining whether  or  not  the  testator  actually  was  mentally  in- 
competent to  make  a  will,  or  whether  or  not  he  was  swayed  by 
imdue  influences  in  making  the  dispositions  of  his  property  which 
he  did,  but  of  themselves  they  do  not  establish  testamentary 
incapacity. 


S  20.  Ihtozication  and  Inebriety. — Undoubtedly  one  may 
place  himself  so  far  under  the  influence  of  intoxicating  liquor 
that  for  the  time  being  he  cannot  do  any  legal  act,  or  he  may, 
by  an  ezcessive  use  of  alcoholic  stimulants  for  an  extended  period 
of  time,  perhaps  permanently  dethrone  his  reason.  A  person 
may,  therefore,  by  an  inordiQate  indulgence  in  intoxicants,  tem- 
porarily and  possibly  permanently  incapacitate  himself  to  make 
a  will.  Yet  the  fact  that  one  is  addicted  to  the  excessive  use 
of  liquor,  or  that  he  is  in  some  measure  under  its  influence,  man- 
ifestly does  not,  as  a  matter  of  law,  establish  a  want  of  testa- 
mentary capacity.  Nevertheless,  such  inebriety  is  always  admis- 
sible in  evidence  as  tending  to  show  unsoundness  of  mind,  or 
vulnerability  to  undue  influence,  its  effect  beiQg  a  question  of 
fact  for  the  jury." 

§  21.  Insanity  and  Evidence  Thereof. — The  intellectual  ca- 
pacity essential  to  constitute  one  a  person  of  sound  mind,  and 


th«  testator,  if  of  8onnd  mind  with 
reference  to  the  disposition  of  his 
property,  may  make  a  will.''  Es- 
tate of  Motz,  136  Cal.  658,  69  Pac 
294.  "Old  age,  sickness,  distress, 
Bor  disability  of  body,  incapacitate, 
provided  the  testator  has  possession 
of  his  mental  faculties,  and  under- 
stands the  business  in  which  he  is 
engaged."  Chrisman  v.  Chrlsman, 
16  Or.  127,  IS  Pao.  6.  In  Estate  of 
Langley,  140  Cal.  126,  73  Pac.  S24, 
the  mind  of  the  testatrix  was  so  im- 
paired by  age  and  sickness  that  she 
was  held  not  to  haye  testamentary 
eapacity. 

11  Estate  of  Cunningham,  52  Cal. 
466;  Estate  of  Gharky,  57  Cal.  274, 


278;  Estate  of  Lang,  66  Cal.  19^  2 
Pac.  491;  Estate  of  Wilson,  117  Cal. 
262,  49  Pac.  172;  In  re  D 'Avignon's 
Will,  12  Colo.  App.  489,  55  Pac.  936; 
Estate  of  Van  Alstine,  26  Utah,  193, 
72  Pac.  942;  Estate  of  Bafhjens 
(Wash.),  87  Pac.  1070.  "We  cannot 
say,  as  a  rule  of  law,  that  because 
a  man  is  a  drunkard,  therefore  he 
is  of  unsound  mind.  It  is  a  ques- 
tion of  fact  for  the  jury  or  court  be- 
low to  determine  whether  the  in- 
ebriety has  had  the  effect  of  render- 
ing his  mind  unsound,  either  per- 
manently or  temporarily,  covering 
the  time  of  the  execution  of  the  al- 
leged will."  Estate  of  Johnson,  67 
Cal.  529. 
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therefore  qualified  to  make  a  will,  has,  in  its  general  features, 
already  been  considered."  "While  the  proponent  of  a  will  is  re- 
quired to  make  a  prima  facie  showing  of  the  testator's  sound- 
ness of  mind  in  order  to  entitle  the  will  to  be  admitted  to  pro- 
bate, although  no  contest  is  filed,^  still  the  law,  according  to 
the  better  rule,  presumes  every  person  sane  and  endowed  with 
testamentary  capacity,  and  casts  the  burden  on  him  who  alleges 
the  insanity  of  a  testator  and  contests  his  will  on  that  ground 
to  establish  affirmatively  and  by  a  preponderance  of  the  evi- 
dence  the  truth  of  his  allegation,  the  proponent  having  first 
made  the  formal  preliminary  proofs  required  by  statute.^*  And 
the  proof  of  insanity  at  one  time  raises  no  presumption  of  its 
past  existence.^ 

The  cases  are  rare  where  it  can  be  said  that  any  particular 
state  of  facts  alleged,  if  true,  constitutes  insanity  as  a  matter  of 
law.^*  Obviously  the  facts  and  circumstances  which  may  be 
worthy  of  consideration  in  determining  whether  or  not  testa- 
mentary capacity  exists  are  many.^^    The    appointment    of    a 


12  Bee  sections  17-20,  ante. 

18  Estate  of  Latour,  140  Cal.  414, 
432,  74  Pac.  441,  73  Pac.  1070;  Es- 
tate of  Baldwin,  13  Wash.  666,  43 
Pac.  934. 

14  Estate  of  Wilson,  117  Cal.  262, 
49  Pac.  172;  Estate  of  Olmstead,  122 
Gal.  224,  54  Pac.  745;  Estate  of  Nel- 
son, 132  Cal.  184,  64  Pac.  294;  Es- 
tate of  Motz,  136  Cal.  558,  69  Pac. 
294;  Estate  of  Dole,  147  Cal.  188, 
81  Pac.  534;  Estate  of  Dolbeer,  149 
Cal.  227,  86  Pac.  695;  Estate  of 
Shafter,  35  Colo.  578,  117  Am.  St. 
Eep.  216,  85  Pac.  688,  6  L.  B.  A., 
N.  8.,  575;  Higgins  v.  Nethery,  30 
Wash.  239,  70  Pac.  489.  But  see 
Chrisman  ▼.  Chrisman,  16  Or.  127, 
18  Pac.  6. 

' '  When  a  proponent  of  a  will,  upon 
the  trial,  opens  the  proceedings  by 
preliminary  proof,  as  required  by  the 
statute,  he  may  rely  on  the  presump- 
tion that  the  testator  was  of  sound 
mind  at  the  time  of  the  execution 


of  the  will.  Such  presumption  is 
evidence  in  his  favor."  Estate  of 
Johnson  (Cal.),  93  Pac.  1015. 

15  Estate  of  Dolbeer,  149  Cal.  227, 
86  Pac.  695. 

16  Estate  of  Calef,  139  Cal.  673, 
73  Pac.  539. 

17  The  admission  of  evidence  npon 
the  issue  of  insanity  is  largely  in 
the  discretion  of  court.  Estate  of 
Carpenter,  127  Cal.  582,  60  Pac.  162. 
A  marked  change  in  a  man's  habits 
of  thought  is  evidence  of  mental  un- 
soundness. Estate  of  Carpenter,  79 
Cal.  382,  21  Pac.  835.  Evidence  of 
the  reasons  actuating  a  testatrix  in 
having  the  contestant  of  her  will 
sign  her  checks  as  attorney  in  fact 
is  admissible.  Estate  of  Arnold,  147 
Cal.  583,  82  Pae.  252.  The  greal 
register  of  the  county  is  not  admis- 
sible to  show  that  the  age  of  the  tes- 
tator was  not  as  stated  in  his  will. 
Estate  of  Crozier,  74  Cal.  180,  15 
Pae.  618.    As  to  the  significance  of 
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gaardian  for  a  person  alleged  to  be  non  compos  mentis,  by  a  court 
haying  jurisdiction,  is  probably  prima  facie,  but  certainly  not 
conclusive,  evidence  of  his  lack  of  testamentary  capacity.^  The 
suicide  of  a  testator  is  a  circumstance  which  may  properly  be 
taken  into  account  in  ascertaining  his  sanity,  but  clearly  it  is  not 
conclusive  on  that  point,  and  the  verdict  of  the  coroner's  jury 
is  not  admissible  on  the  issue  of  testamentary  capacity.^^  If  evi- 
dence of  the  mental  unsoundness  of  the  ancestors  or  relatives  of 
a  testator  is  competent,  and  generally  it  is  so  regarded,  then 
evidence  of  the  soundness  or  unusual  strength  of  their  minds  is 
competent.^ 

A  mati  may  make  what  others  may  regard  as  a  foolish,  unjust, 
or  unnatural  will,  without  necessarily  being  vulnerable  to  a 
charge  of  insanity  or  lack  of  testamentary  capacity,  for  the  right 
assured  by  law  to  dispose  of  property  by  will  as  an  incident  of 
ownership  is  not  dependent  upon  its  judicious  exercise.^  Never- 
theless, when  a  person  wills  all  or  most  of  his  property  away  from 
his  wife,  children,  or  even  his  other  relatives,  with  whom  he  has 
lived  on  terms  of  apparent  affection,  this  is  a  circumstance,  at 
least  is  not  satisfactorily  explained,  tending  to  show  a  delusion 
or  alienation  of  reason  at  the  time  of  the  testamentary  act.^ 

The  amount  and  condition  of  the  estate  of  the  testator  is  always 
an  element  to  be  taken  into  consideration  in  determining  his  intel- 
lectual capacity  and  the  influences  which  actuated  his  mind  in 


the  fact,  if  any,  that  a  testator  pro- 
cures his  examination  hj  alienists 
at  the  time  of  the  execution  of  his 
will,  see  Greenwood  v.  Cline,  7  Or, 
17;  Estate  of  Scott,  128  Cal.  57,  60 
Pac  527.  The  verdict  of  the  jury 
on  conflicting  evidence  is  generally 
conclusive  on  the  issue  of  unsound- 
ness of  mind.  Estate  of  McKenna, 
143  Cal.  580,  77  Pac.  461. 

18  Estate  of  Johnson,  57  Cal.  529; 
Ames  V.  Ames^  40  Or.  495,  67  Pac. 
737. 

19  Estate  of  Dolbeer,  149  Cal.  227, 
86  Pac.  695;  Bathjens  v.  Merrill,  38 
Wash.  442,  80  Pac.  754. 

20  Estate  of  Bedfield,  116  Cal.  637, 


48  Pac.  794;  Estate  of  Dolbeer,  149 
Cal.  227,  86  Pac.  695. 

21  Estate  of  McDevitt,  95  Cal.  17, 
30  Pac.  101;  Estate  of  Spencer,  96 
Cal.  448,  31  Pac.  453;  Estate  of 
Kaufman,  117  Cal.  28S,  59  Am.  St. 
Bep.  179,  49  Pac.  192;  Estate  of 
Donovan,  140  Cal.  390,  73  Pac.  1081; 
Estate  of  Shell,  28  Colo.  167,  89 
Am.  St.  Bep.  181,  63  Pac.  413,  53 
L.  B.  A.  387;  Ames  v.  Ames,  40  Or. 
495,  67  Pac.  737;  Estate  of  Gorkow, 
20  Wash.  563,  56  Pac.  385. 

22  Field  ▼.  Shorb,  99  Cal.  661,  34 
Pac.  504;  Estate  of  Wilson,  117  Cal. 
262,  49  Pac.  172;  Bathjens  v.  Merrill, 
88  Wash.  442,  80  Pac  754. 
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disposing  of  his  property.^  So,  too,  is  the  maimer  in  which  he 
acquired  his  property.** 

The  internal  evidence  of  the  will  itself  may  be  of  great  impor- 
tance as  indicating  the  testator's  mental  condition.^  ''If  the 
testamentary  disposition  be  in  itself  consistent  with  the  situation 
of  the  testator,  and  in  congruity  with  his  affections  and  previous 
declarations;  if  it  be  such  as  might  have  been  naturally  expected 
from  one  so  situated,  this  is  in  itself  rational  and  legal  evidence 
of  no  small  weight  to  testamentary  capacity,  whilst  the  reverse 
will  alone  furnish  occasion  of  doubt,  demanding  evidence  to 
refute  it.  The  rationality  of  the  act  goes  to  show  the  reason  of 
the  person. "» 

The  declarations  of  a  testator,  whether  made  at,  before,  or  after 
the  execution  of  his  will,  are  admissible  as  bearing  upon  the  con- 
dition of  his  mind  and  his  intellectual  capacity  at  the  time  of 
the  testamentary  act.^  But  the  declarations  of  a  testator,  while  of 
unsound  mind,  that  he  was  of  unsound  mind  and  under  undue 
influence  at  the  time  of  the  execution  of  his  will,  do  not  tend  to 
prove  the  truth  of  the  matters  so  declared.^  The  declarations 
of  one  of  the  legatees  or  devisees  have  been  thought  inadmissible 
on  the  issue  of  testamentary  capacity.^ 

The  opinions  of  medical  experts  are  admissible  for  what  they  are 
worth,  on  the  issue  of  the  sanity  or  insanity  of  the  testator.^  Phy- 
sicians in  general  practice  who  have  not  made  a  specialty  of  insan- 
ity, as  well  as  physicians  not  engaged  in  the  practice  of  their 
profession,  nurses,  and  also  priests,  may  be  deemed  experts  within 
the  foregoing  rule,^  although  naturally  their  opinions  will  not 


28  Estate  of  Flint,  100  OaL  891,  84 
Pae.  863. 

24  Estate  of  Wilson,  117  GaL  262, 
49  Pae.  172. 

28  Estate  of  Dolbeer,  149  CaL  227, 
86  Pae.  695. 

26  Stewart  ▼.  Lispenard,  26  Wend. 
255,  813,  per  Senator  Yerplanck,  ap- 
proved in  Estate  of  Shafter,  35  Colo. 
578,  117  Am.  St.  Bep.  216,  85  Pae. 
688,  6  L.  B.  A.,  K.  S.,  575. 

2T  Estate  of  Mullin,  110  CaL  252, 
42  Pae.  645;  Estate  of  Calkins,  112 
CaL  296,  44  Pae.  577;  aements  ▼• 


McGinn  (CaL),  83  Pae.  920;  note  to 
Estate  of  Colbert,  107  Am.  St.  Bep. 
463. 

28  Estate  of  Lang,  65  Cal.  19,  2 
Pae.  491. 

29  Estate  of  Dolbeer,  149  CaL  227, 
86  Pae.  695. 

80  Estate  of  Flint,  100  Cal.  391, 
84  Pae.  863. 

81  Estate  of  Toomes,  54  Cal.  509, 
35  Am.  Bep.  83;  Estate  of  Flint,  100 
Cal.  391,  34  Pae.  863;  Estate  of  Del* 
beer,  149  CaL  227,  86  Pae.  695. 
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carry  the  same  conyietion  aa  would  those  of  skilled  alienists. 
Howc^ver,  a  witness,  whether  an  expert  or  not,  cannot  ^ve  an 
opinion  as  to  whether  the  testator  was  capable  of  making  a  will, 
for  this  would  invade  the  province  of  the  jury.  Jurors  may  be 
assisted,  but  not  superseded,  in  their  functions  by  opinion  evi- 
dence.*^ 

The  testimony  of  medical  experts  who  have  never  seen  the 
testator,  and  whose  opinions  are  based  upon  facts  given  in  a 
hypothetical  question,  is,  for  obvious  reasons,  evidence  of  an 
extremely  low  order,  and  ''in  the  eye  of  the  law,  of  steadily 
decreasing  value.  "^  Nevertheless,  such  evidence,  being  compe- 
tent, its  credibility  and  weight  are  solely  for  the  jury,  and  it  is 
not  within  the  province  of  the  court  to  so  discredit  it  by  instruc- 
tions as  practically  to  destroy  its  value.**  A  physician  cannot,  ^ 
under  the  California  statutes,  testify  that  he  prescribed  for  the 
testator  for  mental  troubles,  nor  testify  as  to  his  mental  condition 
from  information  acquired  in  order  to  prescribe  for  his  ailments.** 
Tet  if  a  testator  makes  his  physician,  or  his  attorney,  subscribing  "' 
witnesses  to  his  will,  he  waives  the  privilege  which  the  law  ac- 
cords, thereby  inviting  an  examination  of  ''matters  and  facts  upon 
which  their  lips  would  otherwise  have  been  sealed,"  and  making 
them  competent  to  testify  as  to  his  mental  and  physical  condi- 
tion.** In  truth,  an  attorney  who  draws  a  will,  whether  he 
becomes  a  subscribing  witness  thereto  or  not,  is  not  incompetent, 
after  the  death  of  his  client,  to  testify  of  communications  made 
to  him  by  the  testator  in  directing  the  preparation  of  the  instru- 
ment, on  the  issue  of  testamentary  capacity,  undue  influence,  or 
the  identity  of  beneficiaries.*^ 

An  acquaintance  of  the  testator,  though  a  layman,  may  give 
an  opinion  as  to  the  sanity  of  the  testator,  provided  he  states 


82  Estate  of  Taylor,  92  Cal.  564, 
28  Pae.  603;  Estate  of  Bedfleld,  116 
Cal.  637,  48  Pac.  794. 

88  Estate  of  Dolbeer,  149  Cal.  227, 
86  Pae.  695. 

84  Estate  of  Blake,  136  CaL  306, 
89  Anu  St.  Bep.  135,  68  Pac.  827. 

85  Estate  of  Flint,  100  Cti,  301, 
S4  Pae.  863;  Estate  of  Nelson,  132 
Cat  182,  64  Pae.  294. 


86  Estate  of  Mallin,  110  Cal.  252, 
42  Pac.  645;  Estate  of  Wax,  106  Cal. 
643,  39  Pac.  624. 

87  Estate  of  Young  (Utah),  94 
Pac.  731;  Estate  of  Dominici,  151 
Cal.  181,  90  Pae.  448;  Doherty  v. 
O'Callaghan,  157  Mass.  90,  34  Am. 
St.  Bep.  258,  31  N.  E.  727,  17  L.  B. 
A.  ISSn. 
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the  facts  upon  which  he  bases  his  opinion.*^  In  some  states  the 
witness  must  be  an  "intimate  acquaintance."^  The  determina- 
tion of  a  question  of  whether  a  "witness  is  an  intimate  acquain- 
tance is  committed  to  the  discretion  of  the  trial  court,  and  an 
appellate  court  will  not  interfere  with  the  exercise  of  this  dis- 
cretion in  the  absence  of  a  clear  abuse  thereof.*^  A  nonexpert 
witness  cannot  give  an  opinion  founded  upon  hearsay  informa- 
tion, nor  can  he  answer  hypothetical  questions  involving  facts 
not  testified  to  by  the  witnesses  themselves.*^  A  witness  who 
has  testified  to  a  business  transaction  with  the  testator  may  be 
asked  how  he  conducted  the  transaction,  for  the  question  does 
not  call  for  an  opinion,  but  for  a  statement  as  to  the  conduct 
and  appearance  of  the  deceased.^ 


§  22.  Insane  Delusions  and  Pecnliar  Beliefs. — ^A  person  may 
possess  a  mind  which  is  sound  as  to  some  or  most  matters,  and 
yet  which  is  deficient  in  testamentary  capacity,  because  clouded 
by  an  insane  delusion.  ''An  insane  delusion  is  the  spontaneous 
production  of  a  diseased  mind,  leading  to  the  belief  in  the  exist- 
ence of  something  which  either  does  not  exist  or  does  not  exist 
in  the  manner  believed — a  belief  which  a  rational  mind  would 
not  entertain,  yet  which  is  so  firmly  fixed  that  neither  argument 
nor  evidence  can  convince  to  the  contrary."*^    A  delusion  which 


88  Estate  of  Brooks,  54  Gal.  471; 
Estate  of  Taylor,  92  Gal.  564,  28  Pac. 
603 ;  Estate  of  Dolbeer,  149  Gal.  227, 
86  Pac.  695;  Halde  v.  Schultz,  17  S. 
D.  465,  97  N.  W.  369;  Higgins  ▼. 
Nethery,  30  Wash.  239,  70  Pac.  489. 

88  Estate  of  Carpenter,  79  Gal. 
382,  21  Pac.  835 ;  Estate  of  Garpenter, 
94  Gal.  406,  29  Pac.  1101;  Hayek  v. 
Bennie,   151   Gal.  411,  90  Pac.   929. 

40  Estate  of  McKenna,  143  Gal. 
580,  77  Pac.  461. 

41  Estate  of  Dolbeer,  149  Gal.  227, 
86  Pac.  695. 

42  Estate  of  Wax,  106  Gal.  343, 
39  Pac.  624. 

48  Estate  of  Kendrick,  130  GaL 
360,  62  Pac.  605;  Potter  v.  Jones, 
20  Or.  239,  25  Pac.  769,  12  L.  B.  A 


161;  note  to  People  ▼.  Hubert,  63 
Am.  St.  Bep.  30,  on  insane  delusions. 
A  mistaken  belief  that  one's  rela- 
tives mistreat  him  does  not,  as  a 
matter  of  law,  amount  to  an  insane 
delusion.  Estate  of  Garpenter,  94 
Gal.  406,  29  Pac.  1101. 

"In  ordinary  language,  a  person 
is  said  to  be  under  delusion  who 
entertains  a  false  belief  or  opinion 
which  he  has  been  led  to  form  by 
reason  of  some  deception  or  fraud, 
but  it  is  not  every  false  or  un- 
founded opinion  which  is  in  legal 
phraseology  a  delusion,  nor  is  every 
delusion  an  insane  delusion.  If  the 
belief  or  opinion  has  no  basis  in  rea- 
son or  probability,  and  is  without 
any    evidence    in    its    support,    but 
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will  destroy  testamentary  capacity  must  spring  up  spontaneously 
in  the  mind,  without  extrinsic  evidence  of  any  kind  to  support 
it.  If  it  has  any  foundation  in  fact,  if  it  has  any  evidence,  how- 
ever slight,  as  its  basis,  it  is  not  an  insane  delusion.  One  cannot 
be  said  to  be  under  such  a  delusion  if  his  condition  of  mind  results 
from  a  belief  or  inference,  however  irrational  or  unfounded, 
drawn  from  the  facts  which  are  shown  to  exist.^  Moreover,  the 
belief  must  be  real,  not  simulated;  and  it  must  be  persistent,  not 
a  "fleeting  vagary"  or  a  temporary  hallucination.**  And  further- 
more, a  delusion,  to  be  fatal  to  the  validity  of  a  will,  must  be 
operative  in  the  testamentary  act.^  It  is  not  enough  that  a 
delusion  may  exist,  its  connection  with  the  will  must  be  made 
manifest,  and  shown  to  have  influenced  its  provisions.'*'' 

Capricious  and  arbitrary  likes  and  dislikes  are  not  evidences 
of  insanity.^  Prejudices  and  antipathies,  however  ill-founded 
or  strongly  entertained,  cannot  be  classed  as  insane  delusions.*^ 

A  belief  in  spiritualism  is  no  evidence  of  insanity,  although 
clearly  one  may  be  a  monomaniac  on  that  subject,  just  as  he  may 
be  on  any  other.*^ 


exists  without  any  process  of  reason- 
ing, or  is  the  spontaneous  offspring 
of  a  perverted  imagination,  and  it  is 
adhered  to  against  all  evidence  and 
argument,  the  delusion  may  be  truly 
called  insane;  but  if  there  is  any 
evidence,  however  slight  or  incon- 
clusive, which  might  have  a  tendency 
to  create  the  belief,  such  belief  is 
not  a  delusion.  One  cannot  be  said 
to  act  under  an  insane  delusion  if 
his  condition  of  mind  results  from  a 
belief  or  inference,  however  irra- 
tional or  unfounded,  drawn  from 
facts  which  are  shown  to  exist.'' 
Estate  of  Scott,  128  Gal.  57,  60  Pac. 
527. 

44  Estate  of  Scott,  128  Gal.  57, 
60  Pac.  527;  In  re  GUne's  Will,  24 
Or.  175,  41  Am.  St.  Bep.  851,  33  Pac. 
542.  One  who,  believing  and  acting 
upon  neighborhood  gossip,  thinks 
that  his  daughter  in  law  wiU  take 


measures  to  possess  herself  of  his 
property,  does  not  entertain  an  in- 
sane delusion,  since  the  idea,  though 
false,  has  its  basis  in  fact.  Skinner 
V.  Lewis,  40  Or.  571,  67  Pac.  951, 
62  Pac.  523. 

46  Estate  of  Bedfleld,  116  Gal. 
637,  48  Pac.  794;  Estate  of  Oalef, 
139  Gal.  673,  73  Pac.  539. 

46  Estate  of  Bedfleld,  116  Gal. 
637,  48  Pac.  794;  Estate  of  Bolbeer, 
149  Gal.  227,  86  Pac.  695. 

47  Potter  V.  Jones,  20  Or.  239,  25 
Pac.  769,  12  L.  B.  A.  161. 

48  Estate  of  Spencer^  96  Gal.  448, 
31  Pac.  453;  Estate  of  Galef,  139 
Gal.  673,  73  Pac.  539. 

4»  Estate  of  Kendrick,  130  Gal. 
360,   62   Pac.   605. 

00  Gonnor  v.  Stanley,  72  Gal.  556, 
1  Am.  St.  Bep.  84,  14  Pac.  306; 
Estate  of  Spencer,  96  Gal.  448,  31 
Pac  453. 
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EXECUTION  OF  WILLa 

f  23.  Model  and  requisites  in  generaL 

f  24.  Subscription  bjr  testator. 

f  25.  Acknowledgment  and  publication. 

f  26.  Bepublication  by  codiciL 

f  27.  Attestation  bjr  witnesses. 

f  28.  Stating  residence— Witness  subscribing  testator's  name. 

f  29.  Necessity,  number,  and  competency  of  witnesses. 

§  30.  Gifts  to  subscribing  witnesses — Creditors  as  witnessea. 

f  31.  Conflict  of  laws— Foreign  wills. 

f  32.  Deposit  of  will  with  county  judge. 

§  23.  Mode  and  Reqnisites  in  Oeneral.* — ^The  statutes  of  the 
various  states  provide,  with  more  or  less  detail,  the  formalities 
to  be  observed  in  the  execution  of  wills ;  [a]  and  these  formalities 
must  be  substantially  complied  with  in  order  to  entitle  an  instru- 

[a]  The  OaUfozxiia  Statute  (O.  O.  1276)  Provides:  "Every  will,  other 
than  a  nuncupative  will,  must  be  in  writing;  and  every  will,  other  than  an 
olographic  will,  and  a  nuncupative  will,  must  be  executed  and  attested 
as  follows:  1.  It  must  be  subscribed  at  the  end  thereof  by  the  testator 
himself,  or  some  person  in  his  presence  and  by  his  direction  must  sub- 
scribe his  name  thereto;  2.  The  subscription  must  be  made  in  the  presence 
of  the  attesting  witnesses,  or  be  acknowledged  by  the  testator  to  them, 
to  have  been  made  by  him  or  by  his  authority;  3.  The  testator  must,  at 
the  time  of  subscribing  or  acknowledging  the  same,  declare  to  the  attest- 
ing witnesses  that  the  instrument  is  his  will;  and,  4.  There  must  be  two 
attesting  witnesses,  each  of  whom  must  sign  the  same  as  a  witness  at  the 
end  of  the  will,  at  the  testator's  request,  and  in  his  presence."  En. 
March  21,  1872.    Amd.  1905,  605. 

The  Axisona  Statute  Proyides:  ''Every  last  wiU  and  testament,  except 
where  otherwise  provided  by  law,  shaU  be  in  writing  and  signed  by  the 
testator  or  by  some  other  person,  by  his  direction  and  in  his  presence,  and 
shall,  if  not  wholly  written  by  himself,  be  attested  to  by  two  or  more 
credible  witnesses  above  the  age  of  fourteen  years,  subscribing  their  names 
thereto  in  the  presence  of  the  testator."    Ariz.  Bev.  St.  4214. 

The  Idaho,  Mcmtana,  Kerth  Dakota^  Oklahoma  and  South  Dakota  Stat* 
utes  are  the  same,  or  practically  the  same,  as  the  California.  Ida.  Bev, 
St.  5727;  Mont.  C.  C.  1723;  N.  D.  Bev.  Cd.  5093;  Okl.  Bev.  St  6807;  &  D. 
Civ.  Cd.  1006. 
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ment  to  be  admitted  to  probate  as  a  will,  for  the  legislature  is 
competent  to  prescribe  the  maimer  in  which  the  right  of  testa- 
mentary disposition  shall  be  exercised,  and  the  judiciary  does 
not  assume  to  give  effect  to  a  will,  no  matter  how  honest  may  be 
the  intention  of  the  testator,  which  does  not  substantially  con- 
form to  the  statutory  requirements.  In  determining  whether  a 
will  has  been  properly  executed,  the  intention  of  the  testator  is 
not  considered,  but  rather  the  intention  of  the  legislature  as 
expressed  in  the  language  of  the  statutes.  Undoubtedly  the 
strict  enforcement  of  these  rules  defeats  many  a  bona  fide  attempt 
to  make  a  will ;  but  the  law  as  at  present  interpreted  is  less  con- 
cerned about  the  hardships  of  particular  cases  than  with  the 
general  evils  that  possibly  might  result  from  the  removal  or 
weakening  of  the  safeguards  which  it  has  thrown  about  the  testa- 
mentary dispositions.^ 

The  Kevsda  Statata  Pzovldes:  '^Ko  will,  except  saeh  nunenpative  wills 
as  are  mentioned  in  this  act,  sliaU  be  Yalid  unless  it  be  in  writing,  and 
signed  by  the  testator,  and  sealed  with  his  seal,  or  by  some  person  in  his 
presence,  and  by  his  express  direction,  and  attested  by  at  least  two 
competent  witnesses,  subscribing  their  names  to  the  will  in  the  presenee 
of  the  testator."    Nev.  Gomp.  L.  3073. 

The  Oregon  and  Washington  Btatates  are  substantiaUy  the  same,  the 
Oregon  providing:  "Every  will  shaU  be  in  writing,  signed  by  the  testator, 
or  by  some  other  person  under  his  direction,  in  his  presence,  and  shall 
be  attested  by  two  or  more  competent  witnesses,  subscribing  their  names 
to  the  will,  in  the  presence  of  the  testator. '^  Or.  B.  ft  C.  Cd.  5548; 
Wash.  Bal.  Cd.  45M  (Pierce's  Gd.  2340). 

The  Utah  Statote  Proyidss:  "Every  will,  other  than  a  nuncupative 
will,  must  be  in  writing,  and  every  will,  other  than  an  olographic  will 
or  a  nuncupative  will,  must  be  executed  and  attested  as  follows:  1.  It  must 
be  subscribed  at  the  end  thereof  by  the  testator  himself;  2.  The  subscrip- 
tion must  be  made  in  the  presence  of  the  attesting  witnesses;  3.  The  tes- 
tator must  at  the  time  of  subscribing  the  same  declare  to  the  attesting 
witnesses  that  the  instrument  is  his  will;  4.  There  must  be  two  attesting 
witnesses,  each  of  whom  must  sign  his  name  as  a  witness,  at  the  end  of 
the  will,  at  the  testator's  request,  in  his  presence,  and  in  the  presence  of 
the  other.''    Utah  Bev.  St.  2735. 

1  See  section  10,  ante;  Estate  of  j^  75  j^j^l  St.  Bep.  294,  56  N.  E. 

Gartery,    56   GaL    470;    Estate    of  ^^^    ^g  j^    ^  ^    ^^2     ^,  ^^  ^^^ 

Walker,  no  Gal.  387, 52  Am.  St.  Bep.  ^         ,_          ,     ^.     ^ 

104,  42  Pae.  815,  30  L.  B.  A.  460;  ^^^^^^r  formabties  under  the  Mex- 

Luper  ▼.  Werts,  19  Or.  122,  23  Pae.  ican  law,  see  Panaud  v.  Jones,  1 

850;  Matter  of  Andrews,  162  N.  Y.  GaL  488. 
Frobato  Law— 8 
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§  24.  Subscription  by  Testator. — ^After  making  certain  excep- 
tions in  favor  of  nuncupative  and  olographic  wills,  the  statutes 
provide,  as  the  first  requisite  of  a  valid  will,  that  it  must  be  in 
writing,^  and  that  the  name  of  the  testator  must  be  subscribed 
at  the  end  thereof  by  himself  or  by  some  other  person  in  his 
presence  and  by  his  direction.®  Some  statutes  require  a  person 
who  subscribes  the  name  of  the  testator,  by  his  direction,  to  write 
his  own  name  as  a  witness,  and  some  also  require  such  a  person 
to  state  that  he  subscribes  the  testator's  name.^  A  subscribing 
witness  to  a  will  may,  if  so  authorized,  subscribe  the  name  of  the 
testator  for  him ;  ^  and  the  execution  of  the  instrument  will  be 
deemed  good,  although  the  person  so  signing  omits  to  write  his 
own  name  near  by  as  a  witness  to  the  signature .• 

The  Wasblngton  Statute  Provides:  "Every  will  shall  be  in  writing, 
signed  "by  the  testator  or  testatrix,  or  by  some  other  person  under  his  or 
her  direction  in  his  presence,  and  shall  be  attested  by  two  or  more  com- 
petent witnesses,  subscribing  their  names  to  the  wiU  in  the  presence  of 
the  testator."    Wash.  BaL  Gd.  4595  (Pierce's  Cd.  2341). 

The  Wyoming  Statute  Provides:  "All  wills  to  be  valid  must  be  in  writ- 
ing, or  typewritten,  witnessed  by  two  competent  witnesses,  and  signed  by 
the  testator  or  by  some  person  in  his  presence  and  by  his  express  direc- 
tion."    Wyo.  Eev.  St.  4568. 


8  See  statutes  under  preceding  sec- 
tion. Also  Cal.  C.  C.  P.  1969;  Mont. 
C.  C.  P.  3372;  Utah  Rev.  St.  3408; 
Or.  B.  &  C.  Cd.  781.  Verbal  instruc- 
tions of  a  testator  are  not  binding 
on  the  executors.  Sparks  v.  De  La 
Guerre,  14  Cal.  108. 

The  rule  that  wills  must  be  in 
writing  does  not,  when  the  circum- 
stances warrant,  preclude  equity 
from  raising  a  constructive  trust. 
Thus  if  a  testator  bequeaths  prop- 
erty in  trust  to  a  legatee,  without 
specifying  in  the  will  the  purposes 
of  the  trust,  and  at  the  same  time 
communicates  this  purpose  to  the  leg- 
atee orally  or  by  unattested  writ- 
ing, and  the  legatee,  expressly  or  by 
silent  acquiescence,  promises  to  per- 
form the  trust,  a  court  of  equity 
win   raise    a   constructive    trust   in 


favor  of  the  beneficiaries  intended 
by  the  testator,  and  will  charge  the 
legatee  as  a  constructive  trustee  for 
them.  Curdy  v.  Berton,  79  Cal.  420, 
12  Am.  St.  Eep.  157,  21  Pac.  858, 
5  L.  B.  A.  189.  See  the  note  on 
parol  trusts  in  115  Am.  St.  Bep.  774. 

8  See  statutes  under  the  preceding 
section.  In  Be  Pickett's  Will  (Or.), 
89  Pac.  377,  the  will  of  a  blind  man 
was  signed  for  him  by  another  per- 
son. 

4  See  statutes  under  section  25, 
post. 

B  Higgins  ▼.  Nethery,  30  Wash. 
239,  70  Pac.  489. 

6  In  re  Langan,  74  Cal.  353,  16 
Pac.  188;  Estate  of  Toomes,  54  Cal. 
509,  35  Am.  Rep.  83.  See,  too.  Pool 
V.  Buffum,  3  Or.  438. 
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A  testator  may  subscribe  his  name  by  making  his  mark  if  he 
cannot  write ;  this  is  true  of  some  one  who  knows  how  to  write 
but  is  physically  unable  to  do  so.  In  some  states  the  statutes 
require  the  name  of  the  testator  to  be  written  near  the  mark  by 
one  who  writes  his  own  name  as  a  witness.  The  only  purpose  of 
this  requirement  is  to  show  what  name  the  mark  is  intended  to 
represent;  and  therefore  it  is.  satisfied  where  the  name  of  the 
testator,  as  written  in  the  body  of  the  will,  stands  near  his  mark, 
the  will  being  written  by  the  one  who  signs  it  as  a  subscribing 
witness.'' 

An  obvious  reason  for  requiring  the  name  of  the  testator  to 
be  subscribed  at  the  end  of  the  will  is  not  only  to  make  it  appear 
from  the  face  of  the  instrument  that  the  testamentary  act  is  com- 
pleted, but  to  preclude  opportunities  for  interpolations,  fraudu- 
lent or  otherwise.  The  "end"  of  the  will  is  at  the  conclusion  of 
the  testamentary  provisions  therein  expressed,  and  not  at  the 
end  or  foot  of  the  paper  on  which  the  testament  is  written.  The 
testator's  name  need  not  be  placed  in  immediate  juxtaposition 
with  the  concluding  words  of  the  instrument,  but  it  should  be 
near  enough  thereto  to  afford  a  reasonable  inference  that  he 
thereby  intended  to  indicate  an  authentication  of  the  writing 
as  a  complete  expression  of  his  testamentary  purpose.  **The  true 
test  to  determine  whether  a  decedent  has  subscribed  his  name  at 
the  end  of  a  will  is  to  take  the  document  as  it  left  his  hand,  and 
theti,  disregarding  the  signature  of  the  witnesses,  and  all  evidence 
aliunde,  to  see  whether  it  is  apparent  that  his  name  was  placed 
where  it  appears  for  the  purpose  of  execution."*    Whether  he 


T  Estate  of  Guilfojle,  96  Cal.  598, 
31  Pac.  653,  22  L.  B.  A.  370;  Pool  ▼. 
Buffum,  3  Or.  438;  Moreland  y. 
Bradj,  8  Or.  303,  34  Am.  Bep.  581. 
This  role  was  recognized  in  Estate 
of  MulUn,  110  Cal.  252,  42  Pac.  645, 
where  the  testator  was  so  weak  that 
he  was  assisted  by  others  in  making 
his  mark. 

3  Estate  of  Seaman,  146  Cal.  455, 
106  Am.  St.  Bep.  53,  80  Pac.  700. 
Said  Justice  Angellotti  in  this  case: 
"To  comply  with  the  statute,  the 
name  must^  of  course,  be  subscribed 


after  the  termination  of  the  testa- 
mentary provisions,  and  where  it  is 
80  placed,  the  mere  extent  of  space 
between  such  termination  and  the 
subscription  ought  not  to  affect  the 
question  as  to  whether  the  statute 
has  been  complied  with,  if  the  docu- 
ment on  its  face,  disregarding  the 
signatures  of  the  witnesses  and  all 
evidence  aliunde,  fairly  indicates 
that  the  name  was  so  placed  by  the 
testator  as  a  subscription  and  for 
the  purpose  of  execution.  The  ex- 
tent of  space  is^  of  course,  material 
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intended  to  execute  his  will  in  conformity  with  the  statutory 
requirements  cannot  be  shown  by  extrinsic  evidence;  if  he  sub- 
scribed at  a  place  which,  as  a  matter  of  law,  is  not  at  the  end 
of  the  will,  extrinsic  evidence  is  not  admissible  to  prove  that  he 
intended  to  subscribe  at  the  end.* 


§  25.  Acknowledgment  and  Publication. — ^The  subscription  of 
the  testator  must  be  made  in  the  presence  of  the  attesting  wit- 
nessesy  or  be  acknowledged  to  them  to  have  been  made  by  him  or 
by  his  authority.  It  is  not  essential,  therefore,  that  the  witnesses 
should  see  the  testator  subscribe-  his  name,  provided  he  acknowl- 
edges to  them  that  the  subscription  has  been  made  by  him  or  by 
his  authority.  And  the  acknowledgment,  although  indispensable, 
need  not  be  made  in  any  particular  words  or  in  any  specified  man- 
ner; but  if  by  sign,  motion,  conduct,  or  attending  circumstances 
the  attesting  witnesses  are  unmistakably  given  to  understand 
that  he  has  subscribed  the  instrument,  this  is  sufficient.^* 

The  publication  of  a  will  consists  in  the  testator  making  known 
or  declaring  to  the  witnesses,  at  the  time  he  subscribes  or  acknowl- 
edges the  document,  that  the  instrument  being  executed  is  his 
will.  In  some  of  the  states  the  formality  is  required  by  statute, 
while  in  others,  as  in  Oregon,  publication  in  any  manner  is  not 
requisite  to  the  validity  of  a  wiU.^    No  particular  form  of  publi- 


npon  the  question  as  to  what  the  doc- 
ument does  indicate  upon  its  face." 

Perplexing  questions  sometimes 
arise  as  to  whether  a  will  written 
upon  a  printed  blank  folded  so  as  to 
make  seyeral  pages  is  subscribed  at 
the  end.  See  Estate  of  Seaman,  146 
Cal.  455, 106  Am.  St.  Bep.  53,  80  Pac. 
700;  Estate  of  Blake,  136  Gal.  306, 
89  Am.  St.  Bep.  135,  68  Pac.  827; 
Matter  of  Andrews,  162  N.  Y.  1,  76 
Am.  St.  Bep.  294,  66  N.  E.  629,  48 
L.  B.  A.  662;  Matter  of  Whitney, 
153  N.  Y.  259,  60  Am.  St.  Bep.  616, 
47  N.  E.  272. 

An  olographic  wiU  need  not  "be 
subscribed  at  the  end  thereof."  Es- 
UU  of  Stratton,  112   CUL   513,  44 


Pac.  1028;  Estate  of  Camp,  134  CaL 
233,  66  Pac.  227. 

9  Estate  of  Seaman,  146  Cal.  455, 
106  Am.  St.  Bep.  53,  80  Pac.  700. 

10  Luper  V.  Werts,  19  Or.  122,  23 
Pac.  850,  holding,  howeyer,  that  an 
acknowledgment  cannot  be  infer- 
red from  mere  silence;  In  re  Claflin's 
WiU,  73  Vt.  129,  87  Am.  St.  Bep. 
693,  50  Atl.  815.  Statutes  under 
section  23,  ante. 

11  Skinner  v.  Skinner,  40  Or.  571, 
67  Pa^.  951,  62  Pac.  523;  Scott  v. 
Hawk,  107  Iowa,  723,  70  Am.  St. 
Bep.  228,  77  N.  W.  467.  Statutes 
under  section  23,  ante.  To  quote 
from  the  Oregon  decision  above: 
"The  instrument  may  be  well  ez- 
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cation  is  neeeBsary,  in  case  fhe  statute  requires  it.^  Any  oom- 
mnnieation  of  the  testator's  idea  by  word,  sign,  or  conduct  may 
constitute  a  publication.^ 


§  26.  Bepublication  hy  Oodidl— The  execution  of  a  codicil 
referring  to  a  previous  will  has  the  efFect  of  republishing  the  will 
as  modified  by  the  codicil,  [b]  The  entire  instrument  will,  for 
some  purposes,  speak  as  of  the  date  of  the  codiciL^^  But  it  will 
not  so  speak  for  all  purposes.  To  illustrate :  a  charitable  bequest 
in  the  original  will,  not  revoked  by  a  codicil,  is  not  changed 
to  the  date  of  the  codicil  so  as  to  become  invalid  because  executed 
less  than  thirty  days  before  the  death  of  the  testator.^  On  the 
theory  that  a  codicil  operates  as  a  republication  of  the  will,  a 

[1>]  The  OaUfomia  Statute  (O.  O.  1287)  Pzovldsi:  ''The  exeentioii  of  a 
eodieil,  referHng  to  a  preyiouB  will,  has  the  effeet  to  republiih  the  will, 
as  modified  by  the  codicil.''    En.  March  21,  1872. 

The  Statates  of  Montana,  North  Dakota,  OUahoma,  Soath  Dakx»ta  and 
Utah  are  the  same  as  the  California.  Mont.  G.  C.  1733;  N.  D.  Bev.  CO. 
5096;  Okl.  Bev.  St  6810;  Q.  D.  Civ.  Cd.  1009;  Utah  Bev.  St.  2745. 


eeuted  without  a  word  being  nttered 
or  intimation  made  bj  the  testator, 
or  any  person  for  him,  to  the  attest- 
ing witnesses  or  in  their  presence, 
that  the  writing  being  executed  is  a 
will;  neither  need  thej  know  any- 
thing of  its  nature  or  import." 

The  signature  of  witnesses  to  a 
will  does  not  constitute  a  sufficient 
attestation  thereof,  if  the  testator 
does  not  in  anjr  way  indicate  to  them 
what  the  document  is,  or  acknowl- 
edge that  he  has  signed  it,  or  that 
he  intends  to  execute  it.  Bichard-* 
son  ▼.  Orth,  40  Or.  252,  66  Pac.  925, 
69  Pac.  455. 

12  Estate  of  MuUin,  110  Cal.  252, 
42  Pac  645. 

18  In  re  Claflin's  Will,  73  Vt.  129, 
87  Am.  St.  Bep.  693,  50  Atl.  815; 
Peck  V.  Gary,  27  N.  Y.  9,  84  Am. 
Dee.  220.    In  Estate  of  Johnson,  57 


Cal.  529,  a  testator  signed  his  will 
in  the  presence  of  a  subscribing 
witness,  whereupon  the  witness 
signed  at  his  request;  the  scrivener 
then  asked  the  testator  if  the  paper 
was  his  will,  to  which  he  replied, 
''Yes,"  in  the  presence  of  the  wit- 
ness. It  was  held  that  this  was  a 
suflcient  publication. 

A  deed  of  trust  referred  to  in  a 
win  may  be  considered  as  a  part 
of  the  will,  although  it  was  not  pres- 
ent at  the  time  of  the  execution  of 
the  will  and  exhibited  to  the  wit- 
nesses. Estate  of  WiUey,  128  CaL 
1,  60  Pac  471. 

14  Estate  of  Ladd,  94  Cal.  670, 
30  Pac.  99;  Payne  ▼.  Payne,  18  Cal. 
291. 

15  Estate  of  McCauley,  138  OaL 
432,  71  Pac.  512. 
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will  which  has  been  rejected  when  presented  for  probate  may 
again  be  presented  together  with  a  codicil  thereafter  found.^^ 


§  27.  Attestation  by  Witnesses. — The  subscribing  witnesses  to 
a  will  must  sign  the  instrument  at  the  request  ^'^  of  the  testator 
and  in  his  presence.^  The  request  need  not  be  made  in  any  par- 
ticular form.  It  need  not  be  stated  in  express  words,  but  may 
be  inferred  from  the  acts  and  conduct  of  the  testator.^'  The  fact 
that  a  witness  signs  before  the  testator  should  not  invalidate 
the  wiU,^  although  some  authorities  have  taken  a  contrary  view.*^ 
It  has  been  decided  by  a  divided  court  that  a  will  cannot  be 
admitted  to  probate  if  a  witness  thereto  inadvertently  writes, 
instead  of  his  name,  his  initials,  followed  by  the  surname  of  the 
testator.^  The  absence  of  an  attestation  clause  does  not  invali- 
date a  will.  It  cannot,  in  case  of  the  death  or  absence  from  the 
jurisdiction  of  one  or  all  of  the  witnesses,  defeat  the  probate  of 
the  will,  but  only  changes  the  nature  of  the  proof.^ 


M  Barney  ▼.  Hayes,  11  Mont.  99, 
27  P^.  384. 

n  See  the  statutes  onder  section 
23,  ante;  Estate  of  Mullin,  110  GaL 
252,  42  Pac.  645;  Laper  v.  Werts, 
19  Or.  122,  23  Pac.  850. 

IS  What  is  meant  by  "in  the  pres- 
ence of  the  testator"  is  discussed  in 
the  following  decisions:  Witt  v.  Gard- 
ner,  158  Dl.  176,  49  Am.  St.  Rep. 
150,  41  N.  E.  781;  Calkins  ▼.  Calkins, 
216  HI.  458,  108  Am.  St.  Bep.  233, 
75  N.  E.  182;  Cunningham  v.  Cun- 
ningham, 80  Minn.  180,  81  Am.  St. 
Rep.  256,  83  N.  W.  68,  61  L.  R.  A. 
642;  Bumey  ▼.  AHen,  125  N.  C.  314, 
74  Am.  St.  Bep.  637,  34  S.  E.  500; 
Hopkins  ▼.  Wheeler,  21  B.  L  633, 
79  Am.  St.  Bep.  819,  45  Atl.  561; 
aaflin's  Will,  73  Vt.  129,  87  Am. 
St.  Bep.  693,  50  Atl.  815. 

19  Ames  y.  Ames,  40  Or.  495,  67 
Pac.  737;  In  re  Pickett's  Will  (Or.), 
89  Pac.  377. 


ao  Estate  of  Shafter  (Colo.),  85 
Pac.  688. 

21  Lane  y.  Lane,  125  Ga.  386,  114 
Am.  St.  Bep.  207,  and  note,  54  S.  E. 
90. 

22  In  re  Walker,  110  Cal.  387,  62 
Am.  St.  Bep.  104,  42  Pac.  815,  30 
L.  B.  A.  460.  This  decision  was 
bom  out  of  time.  Its  place  is  in 
the  sixteenth  century.  It  is  in- 
structive as  illustrating  the  eccen- 
tricities of  the  judicial  mind,  which 
on  some  occasions,  as  here,  servilely 
follows  the  very  letter  of  a  stat- 
ute, while  at  other  times,  as  in  the 
case  of  Lewis  v.  Dunne,  134  Cal. 
291,  86  Am.  St.  Bep.  257,  66  Pac. 
478,  65  L.  B.  A.  833,  it  rises  in  rebel- 
lion against  the  legislative  will  and 
overthrows  the  major  part  of  the  work 
of  an  entire  session  of  the  law-making 
branch  of  the  government. 

28  Ward  V.  Board  of  County 
Commrs.,  12  Okl.  267,  70  Pac.  378. 
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§  28.  Stating  Reridenoe  —  WitneM  Sabscriblng  Teftator's 
Name. — The  statutes  of  some  states  provide  that  a  witness  must 
write  his  place  of  residence,  but  that  his  omission  to  do  so  does 
not  affect  the  validity  of  the  will.  The  statutes  of  some  states 
further  declare  that  a  person  who  subscribes  the  name  of  the 
testator,  by  his  direction,  must  write  his  own  name  as  a  witnesa 
to  the  will,  and  they  then  declare  that  a  noncompliance  with  this 
requirement  does  not  invalidate  the  will.  Some  statutes  require 
a  person  who  subscribes  the  testator's  name  to  state  that  he  does 
80.  [c] 


§  29.    Necessity,  Number  and    Oompetenpy  of   Witnesses. — 

There  must  be  two  or  more  subscribing  witnesses  to  a  will.**  If 
there  is  none,  or  less  than  two,  the  instrument  cannot  be  admitted 
to  probate.^    If  the  witnesses  to  a  will  are  competent  at  the  time 

[c]  Th9  OaJifomia  Statute  (O.  O.  1278)  ProvideB:  *'A  witneas  to  a 
written  wUl  mnst  write,  with  his  name,  his  place  of  residence;  and  a 
person  who  subscribes  the  testator's  name,  hy  his  direction,  must  write  his 
own  name  as  a  witness  to  the  will.  But  a  violation  of  this  section  does 
not  affect  the  vaUdity  of  the  will."    En.  March  21,  1872. 

The  Idaho,  Montana,  Korth  Dakota,  Oklahoma^  and  South  Dakota  Stat- 
utes are  the  same  as  the  California.  Ida.  Bev.  St.  5729;  Mont.  G.  C. 
1725;  N.  D.  Bev.  Gd.  5095;  Okl.  Bev.  St.  6809;  S.  D.  Civ.  Cd.  1008. 

The  Qreg(m  and  Washington  Statntes  are  substantially  the  same,  the 
Oregon  providing:  ''Every  person  who  shall  sign  the  testator's  name  to 
any  will  by  his  direction  shall  subscribe  his  own  name  as  a  witness  to 
such  will,  and  state  that  he  subscribed  the  testator's  name  at  his  re- 
quest."   Or.  B.  &  C.  Gd.  5549;  Waah.  Bal.  Cd.  4596  (Pierce's  Cd.  2342). 

The  Utah  Statute  Proyides:  ''A  witness  to  a  written  will  must  write, 
with  his  name,  his  place  of  residence.  But  a  violation  of  this  section  does 
not  affect  the  validity  of  the  wilL"    Utah  Bev.  St.  2737. 


34  See  statutes  under  section  23, 
ante.  In  Castro  v.  Castro,  6  Gal. 
158,  it  was  held  that  two  witnesses 
were  sufficient  by  the  custom  of  Cal- 
ifornia under  the  Mexican  rule,  al- 
though the  civil  law  required  three. 
Where  a  will  was  attested  by  two 
persons,  and  made  before  a  person 
who  was  a  sindico,  the  fact  that  he 
signed  the  instrument  as  sindico  did 


not  the  less  render  him  a  witness. 
Tevis  V.  Pitcher,  10  Cal.  465.  A  will 
was  held  valid  in  Panaud  v.  Jones, 
1  Cal.  488,  although  one  of  the  three 
subscribing  witnesses  was  alcalde  of 
the  place. 

26  Montague  v.  Scheffelin,  46  Or. 
413,  80  Pac.  654;  Estate  of  McCabe, 
68  Cal.  519^  9  Pae.  554. 
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of  its  execution,^  fheir  sabsequent  incompetency  does  not  prevent 
the  probate  and  allowance  of  the  instrument,  [d]  The  statutes 
do  not  speak  yery  definitely,  however,  as  to  the  qualifications  of 
A  subscribing  witness.  Some  declare  that  there  must  be  two  or 
more  "competent"  witnesses;  some  require  two  or  more  "credi- 
ble" witnesses  above  the  age  of  fourteen.^  A  person  who  sub- 
scribes the  name  of  the  testator  for  him  may  be  a  witness  to  the 
wiU.^  So  may  a  person  who  holds  lands,  therein  devised  in  trust 
for  a  devisee,  without  having  any  beneficial  interest  in  them  him- 
self.^ The  competency,  as  a  subscribing  witness,  of  a  beneficial 
legatee  or  devisee,  and  also  of  a  creditor  of  the  testator,  is  a 
matter  on  which  the  statutes  under  the  following  section  speak. 

§  SO.    GMf  ti  to  Subscribing  Witnesses— Oreditom  as  Witnesses. 

The  statutory  provisions  [e]  governing  testamentary  gifts  to  sub- 
scribing witnesses  are  very  full,  and  are  set  forth  below,  together 
with  the  statutes  recognizing  the  competency  of  creditors  as 
subscribing  witnesses.  One  cannot  take  a  devise  under  a  will 
to  which  he  is  a  necessary  subscribing  witness.^ 

[d]  The  Oalifonila  Stotate  (O.  O.  1280)  Provides:  **U  the  Bnbscribing 
witneeies  to  a  will  are  competent  at  the  time  of  attesting  its  execution, 
their  subseqaent  incompetency,  from  whatever  cause  it  may  arise,  does 
not  prevent  the  probate  and  allowance  of  the  will,  if  it  is  otherwise  satis- 
factorily proved."    En.  March  21,  1872. 

The  Idalio,  Montana,  Korth  Dakota^  Oklahoma,  South  Dakota,  Utah,  and 
Wyoming  Statutes  are  the  same,  or  practically  the  same,  as  the  California. 
Ida.  Bev.  8t.  5730;  Mont.  C.  G.  1727;  N.  D.  Be  v.  Gd.  5126;  OkL  Bev.  St 
6836;  8.  D.  Giv.  Cd.  1034;  Utah  Bev.  St.  2739;  Wyo.  Bev.  St.  4568. 

[6]  The  Calif omla  Stotutes  (O.  O.  1282,  1283)  Provide:  <<AU  beneficial 
devises,  legacies,  and  gifts  whatever,  made  or  given  in  any  will  to  a 
subscribing  witness  thereto,  are  void,  unless  there  are  two  other  competent 
subscribing   witnesses    to  the    same;    but  a  mere    charge    on  the    estate 

26  The  question  of  the  competency         ss  Estate  of  Toomes,  54  GaL  509, 
of  a  witness  has  reference,  in  point      35  Am.  Bep.  83. 
of  time   to  the  date  «J  »««f  »«<«^         »  pe„dta  r.  Cwtro.  •  C.L  854, 

tr  See  the  statutes  under  section  so  Estate  of  Klein,  35  Mont.  185, 

23.    See  note  on  competency  of  sub-  88   Pac.   798;    In  re  Pickett's  Will 

scribing  witnesses  in  77  Am.  St.  Bep.  (Or.),  89  Pac.  377. 
459. 
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§  81.  Oonfliot  of  Lawi— Foreigii  Willi.— The  ralidity  in  one 
state  of  a  will  executed  in  another  state  or  eountry  is  a  subject 

pf  the  testator  for  the  pajment  of  debts  does  not  preyent  his  creditors 
from  being  competent  witnesses  to  his  will.''    En.  March  21,  1872. 

''If  a  witness  to  whom  any  beneficial  devise,  legaojr  or  gift,  void 
by  the  preceding  section,  is  made,  would  have  been  entitled  to  any  share 
of  the  estate  of  the  testator,  in  case  the  will  shonld  not  be  established, 
he  succeeds  to  so  much  of  the  share  as  wonld  be  distributed  to  him,  not 
exceeding  the  devise  or  bequest  made  to  him  in  the  will,  and  he  may 
recover  the  same  of  the  other  devisees  or  legatees  named  in  the  wiU, 
In  proportion  to  and  out  of  the  parts  devised  or  bequeathed  to  them." 
En.  March  21,  1872.    Amd.  1873-74,  232. 

The  Azliona  Statutes  Provide:  ''Should  any  person  be  a  subscribing 
witness  to  a  will,  and  be  also  a  legatee  or  devisee  therein,  if  the  wiU 
cannot  be  otherwise  established,  such  bequest  shall  be  void,  and  such 
witness  shall  be  allowed  and  compelled  to  appear  and  give  testimony  in 
like  manner  as  if  no  such  bequest  had  been  made.  But  if  in  such  case 
the  witness  would  have  been  entitled  to  a  share  of  the  estate  of  the 
testator  or  testatrix,  had  there  been  no  will,  he  or  she  shaU  be  entitled 
to  so  much  of  such  share  as  shall  not  exceed  the  value  of  the  bequest  to 
him  or  her  in  the  will."    Ariz.  Bev.  St.  4227. 

"In  the  case  provided  for  in  the  preceding  section,  such  will  may 
be  proved  by  the  evidence  of  the  subscribing  witnesses,  corroborated 
by  the  testimony  of  one  or  more  disinterested  and  credible  persons,  to  the 
effect  that  the  testimony  of  such  subscribing  witnesses  necessary  to  sus- 
tain the  will,  is  substantially  true,  in  which  event  the  bequest  to  such 
subscribing  witness  shaU  not  be  void."    Ariz.  Bev.  St.  4228. 

The  Montaaa^  Nerth  Dakota,  Oklahoma^  South  Dakota^  Utah,  and  Wadi- 
Ington  Statutes  are  the  same,  or  substantially  the  same,  as  the  California. 
Mont.  O.  C.  1729,  1730;  N.  D.  Bev.  Cd.  5125,  6126;  OkL  Bev.  St.  3833, 
3834;  S.  D.  Civ.  Cd.  1032,  1033;  Utah  Bev.  St.  2742,  2743;  Wash.  BaL 
Cd.  4607  (Pierce's  Cd.  2353). 

The  Nevada  Statute  Provides:  "All  beneficial  devises,  legacies,  and 
gifts,  whatever,  made  or  given  in  any  will  to  a  subscribing  witness 
thereto,  shall  be  void,  unless  there  are  two  other  eompetent  subscribing 
witnesses  to  the  same;  but  a  mere  charge  on  the  estate  of  the  testator 
for  the  payment  of  debts  does  not  prevent  his  creditors  from  being  com- 
petent witnesses  to  hia  will."    Nev.  Comp.  L.  3074. 

The  Oregon  Statutes  Provide:  "If  any  person  has  attested  or  shall 
attest  the  execution  of  any  will,  to  whom  any  beneficial  devise,  legacy, 
estate,  interest,  gift,  or  appointment  of  or  affecting  any  real  or  per- 
sonal estate,  other  than  or  except  charges  in  lands,  tenements,  or  heri- 
ditaments  for  the  payment  of  any  debt  or  debts,  shall  be  thereby  given 
er  made,  such  devise,  legacy,  estate,  gift,  or  appointment  shall,  so  far 
only  as  concerns  such  person  attesting  the  execution  of  such,  or  any 
person  claiming  under  him,  be  void;  and  such  person  shall  be  admitted 
as  a  witness  to  the  execution  of  such  will."    Or.  B.  A  C.  Cd.  6564. 


42  PBOBATE  LAW. 

on  which  the  statutes  of  most  of  the  states  speak.    The  statutes 
of  some  of  the  states  also  cover  the  question  of  the  validity  in 

''If  anjr  such  witness  would  be  entitled  to  any  share  in  the  testa^ 
tor's  estate  in  case  the  will  should  not  be  established,  then  so  much  of 
the  estate  as  would  have  descended  or  would  have  been  distributed  to 
such  witness  shaU  be  saved  to  him  as  wiU  not  exceed  the  value  of  the 
devise  or  bequest  made  to  him  in  the  wiU;  and  he  may  recover  the  same 
from  the  devisees  or  legatees  named  in  the  wiU  in  proportion  to  and 
out  of  the  parts  devised  and  bequeathed  to  him.''    Or.  B.  &  0.  Cd.  5565. 

"If  the  execution  of  such  will  be  attested  by  a  sufficient  number 
of  other  competent  witnesses,  as  required  by  this  act,  then  such  devise, 
legacy,  interest,  estate,  gift,  or  appointment  shall  be  valid."  Or.  B.  & 
0.    Cd.    5566. 

''If  by  any  will  any  real  estate  be  charged  with  any  debt,  and  any 
creditor  whose  debt  is  so  charged  has  attested  the  execution  of  such  will, 
every  such  creditor  shaU  be  admitted  as  a  witness  to  the  execution  of  such 
will."    Or.  B.  &  0.  Cd.  6667. 

"If  any  person  has  attested  or  shall  attest  the  execution  of  any 
will  to  whom  any  legacy  or  bequest  is  thereby  given,  and  such  person, 
before  giving  testimony  concerning  the  execution  of  such  will,  shall  have 
been  paid,  or  have  accepted  or  released,  or  shall  refuse  to  accept,  such 
bequest  or  legacy  upon  tender  thereof,  such  person  shall  be  admitted  as 
a  witness  to  the  execution  of  such  will.  The  credit  of  such  witness  shall 
be  subject  to  the  consideration  of  the  court  or  jury."  Or.  B.  ft  C.  Cd. 
5568,   5569. 

"If  any  legatee  or  devisee  who  has  attested  or  shall  attest  the  execu- 
tion of  any  will  shall  have  died  or  die  in  the  lifetime  of  the  testator, 
or  before  he  shaU  have  received  or  released  the  legacy  or  bequest  so 
given  to  him,  and  before  he  shall  have  refused  to  receive  such  legacy  or 
bequest  on  a  tender  made  thereof,  such  legatee  or  devisee  shall  be  deemed 
a  legal  witness  to  the  execution  of  such  will."    Or.  B.  ft  C.  Cd.  5570. 

"No  person  to  whom  any  estate,  gift,  or  appointment  shall  be  given 
or  made  which  is  hereby  declared  to  be  null  and  void,  or  who  shall  have 
refused  to  receive  such  legacy  or  bequest  on  tender  made,  and  who  shall 
have  been  examined  as  a  witness  concerning  the  execution  of  such  will, 
shall,  after  he  shall  have  been  so  examined,  demand  or  receive,  except 
as  provided  in  (section  370)  any  profit  or  benefit  of  or  from  any  such 
estate,  interest,  gift,  or  appointment  so  given  or  made  to  him  by  such 
will,  or  demand,  receive,  or  accept  from  any  person  any  such  legacy  or 
bequest,  or  any  satisfaction  or  compensation  for  the  same."  Or.  B.  ft  C. 
Cd.   5571. 

The  Wyoming  Statute  Provides:  "No  subscribing  witness  to  any  will 
can  derive  any  benefit  therefrom  unless  there  be  two  disinterested  and 
competent  witnesses  to  the  same,  but  if  without  a  wiU  such  witness  would 
be  entitled  to  any  portion  of  the  testator's  estate,  such  witness  may 
still  receive  such  portion  to  the  extent  and  value  of  the  amount  devised." 
"Wyo.  Bev.  St.  4568. 
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one  jiirisdiction  of  the  revoeation  of  a  wfl]  in  another,  [f  ]  Under 
the  common  law,  a  will  ezeeuted  according  to  the  law  of  the  tea* 
tator's  domicile  passes  personal  property  wherever  situated,  but, 
in  order  to  convey  real  estate,  a  will  must  be  executed  according 
to  the  law  of  the  state  or  country  where  the  land  is  situated.^ 
This  provincialism  of  the  common  law,  in  regard  to  the  testa- 
mentary disposition  of  realty,  has,  through  the  action  of  the 
legislature,  become  practically  obsolete  in  many  states.**  The 
question  of  what  law  governs  the  interpretation  of  wills  is  con- 
sidered in  a  subsequent  section.** 

[f]  The  OaJifozni*  Statute  (O.  O.  1286)  Provides:  '*Ko  will  made  out  of 
thiB  state  is  valid  as  a  will  in  this  state,  anless  executed  according  to  the 
provisions  of  this  chapter,  except  that  a  wiU  made  in  a  state  or  country 
in  which  the  testator  is  domiciled  at  the  time  of  his  death,  and  valid 
as  a  will  under  the  laws  of  such  state  or  country,  is  valid  in  this  state 
so  far  as  the  same  relates  to  personal  property,  subject,  however,  to  the 
provisions  of  section  thirteen  hundred  and  thirteen."  En.  March  21^  1872. 
Amd.   1873-74,  232;   1905,  606. 

The  Montana  and  ntah  Btatates  Pxovide:  *'A  will  of  real  or  personal 
property,  or  both,  or  a  revocation  thereof  made  out  of  this  state  by  a 
person  not  having  his  domicile  in  this  state,  is  as  valid  when  executed 
according  to  the  law  of  the  place  in  which  the  same  was  made,  or  in 
which  the  testator  was  at  the  time  domiciled,  as  if  it  were  made  in  this 
state,  and  according  to  the  provisions  of  this  chapter.''  Mont.  C.  G.  1731; 
Utah  Bev.  8t.  2744. 

"Whenever  a  will  or  a  revocation  thereof  is  duly  executed  according 
to  the  law  of  the  place  in  which  the  same  was  made,  or  in  which  the 
testator  was  at  the  time  domiciled,  the  same  is  regulated,  as  to  the 
validity  of  its  execution,  by  the  law  of  such  place,  notwithstanding 
the  testator  subsequently  changed  his  domicile  to  a  place  by  the  law  of 
which  said  will  would  be  void."    Mont.  C.  G.  1732. 

The  Statutes  of  North  Dakota,  Oklahoma  and  South  Dakota  are  like 
those  of  Montana,  and  they  further  provide:  "No  will  or  revocation  is 
valid  unless  executed  either  according  to  the  provisions  of  this  chapter, 
or  according  to  the  law  of  the  place  in  which  it  was  made,  or  in  which 
the  testator  was  at  the  time  domiciled.''  K.  D.  Bev.  Gd.  5097-5099;  Okl. 
Bev.  St.  6811,  6812,  6813;  S.  D.  Giv.  Gd.  1010-1012. 

The  North  Dakota  Statute  also  Provides:  <<The  validity  and  effect  of  a 
testamentary  disposition  of  real  property  situated  within  the  state,  or 
of  an  interest  in  real  property  so  situated,  which  would  descend  to  an 
heir   of  an   intestate   and   the   manner   in   which   such   property   or   such 

81  Glayson  v.  Glayson,  24  Or.  542,  82  See  statutes  under  this  section, 

34  Pac.   358;    Nelson   v.  Potter,   50      and  section  198,  post. 
N.    J.  L.  324,  15  AtL  375,  83  See  section  52,  post. 


44  PBOBATE  LAW. 

§  82.  Deposit  of  Will  with  County  Judge. — ^The  statutes  of 
some  states  make  a  provision  for  the  deposit  of  wills  with  the 
county  judge,  or  with  the  county  clerk  or  clerk  of  the  superior 
court,  [g] 

an  interest  descendB,  when  it  is  not  disposed  of  by  will,  are  regulated 
by  the  laws  of  this  state  without  regard  to  the  residence  of  the  decedent. 
Except  when  special  provision  is  otherwise  made  by  law,  the  validity  and 
effect  of  a  testamentary  disposition  of  any  other  property  situated  within 
the  state  and  the  ownership  and  disposition  of  such  property,  when  it 
is  not  disposed  of  by  will,  are  regulated  by  the  laws  of  the  state  or 
country  of  which  the  decedent  was  a  resident  at  the  time  of  his  death." 
N.  D.  Eev.  Cd.  8224. 

The  Oregon  Statute  Provides:  ''Any  person  not  an  inhabitant  of,  but 
owning  property,  real  or  personal,  in  this  state  may  devise  or  bequeath 
such  property  by  last  will  executed  (if  real  estate  be  devised)  according 
to  the  laws  of  this  state,  or  if  personal  property  be  bequeathed,  according 
to  the  laws  of  this  state,  or  of  the  country,  state,  or  territory  in  which 
the  win  may  be  executed":  Or,  B.  ft  C.  Cd.  5561. 

[g]  The  Korth  Dakota  and  South  Dakota  Statutes  Provide:  ''Every 
county  judge  must  deposit  in  his  office  any  will  delivered  to  him  for 
that  purpose  and  give  a  written  receipt  to  the  depositor;  and  must  inclose 
such  will  in  a  sealed  wrapper  so  that  it  cannot  be  read,  and  indorse  the 
name  of  the  testator,  his  residence  and  the  date  of  the  deposit;  and 
such  wrapper  must  not  be  opened  untU  its  delivery  under  the  provision 
of  the  next  section." 

"A  will  deposited  under  the  provisions  of  the  last  section  must  be 
deUvered  only:  (1)  To  the  testator  in  person;  (2)  Upon  his  written  order 
duly  proved  by  the  oath  of  a  subscribing  witness;  (3)  After  his  death, 
to  the  person,  if  any,  named  in  the  indorsement  on  the  wrapper  of  the 
will;  or,  (4)  if  there  be  no  such  Indorsement  and  if  the  wiU  was  not 
deposited  with  the  county  judge  having  jurisdiction  of  its  probate,  then 
to  the  county  judge  who  has  jurisdiction. 

"The  county  judge  with  whom  a  will  is  deposited,  or  to  whom  it  is 
deUvered,  must  after  the  death  of  the  testator  publicly  open  and  examine 
the  will  and  file  it  in  his  office,  there  to  remain  until  duly  proved,  or 
deUver  it  to  the  county  judge  having  jurisdiction  of  its  probate.''  N.  D. 
Bev.  Cd.  5100-5102;  S.  D.  Civ.  Cd.  1013-1015. 

The  Statutes  of  Washington  make  somewhat  similar  provisions  for  the 
deposit  of  wills  with  the  clerk  of  the  superior  court:  Wash.  Bal.  Cd.  6090- 
6091  (Pierce's  Cd.  2362,  2363). 

The  Statutes  of  Utah  make  provision  for  the  deposit  of  wills  with  the 
county  clerk:  Utah  Bev.  St.  2740. 

The  Statutes  of  Arizona  bearing  on  this  question  are  set  forth  under 
section  184^  post* 
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S  42.  Bevocation  of  codicils. 
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§  83.  Modes  Prescribed  by  Statute.— The  maimer  in  which 
a  will  may  be  revoked  is,  like  the  mode  of  its  execution,  gov* 
erned  largely,  and  in  some  jurisdictions  entirely,  by  the  stat- 
utes.^ Their  effect  has  been  to  do  away  with  the  doctrine  of  im- 
plied revocation  from  changes  in  the  condition  or  circumstances 
of  the  testator,'  except  in  so  far  as  they  have  expressly  recognized 
it.*  In  most  of  the  states,  the  statutes  provide,  in  substance, 
that  no  will  can  be  revoked  otherwise  than  bj  the  execution, 
with  the  formalities  of  a  will,  of  a  writing  declaring  such 
revocation  or  alteration,  or  by  a  destruction,  mutilation  or 
cancellation  of  the  will  with  an  intent  to  revoke  it.  [a]    A 

[a]  The  Oalifomla  Statnte  (O.  O.  1292)  Provides:  ''Except  in  the  cases 
in  this  chapter  mentioned,  no  written  will,  nor  any  part  thereof,  can 
be  revoked  or  altered  otherwise  than:  1.  By  a  written  wiH,  or  other 
writing  of  the  testator,  declaring  such  revocation  or  alteration,  and  exe- 
cuted with  the  same  formalities  with  which  a  wiU  should  be  executed  by 
such  testator;   or,  2.  By  being  burnt,  torn,  canceled,  obliterated,  or  de- 

1  Estate  of  Olmsted,  122  Cal.  224,  ocation  of  Wills,  28  Am.  St.  Bep. 

54  Pac.  745.    ''A  written  will  can-  344-362. 

not  be  revoked  or  altered  otherwise  >  Estate  of  Gomassi,  107  Cal.  1, 

than    as    provided    by    the    Civil  40  Pac  15,  28  L.  B.  A.  414. 

Code.''    CaL  C.  C.  P.  1970;  Mont.  >  See  the  statutes  of  Nevada  and 

C.  C.  P.  3273.    Bee  the  note  on  Bev-  Wyoming,  under  this  section. 
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conjoint  or  mutaal  will  may  be  revoked  by  any  of  the  testators, 
in  like  manner  with  any  other  will.  And  the  will  of  a  married 
woman  may  be  altered  or  revoked  by  her  the  same  as  though 
she  were  single.*  A  revocation  procured  by  fraud,  duress,  or 
undue  influence  may  be  declared  void.' 

§  34.  Execution  of  Subsequent  Writing,  Will  or  Oodicil.— A 
deed,  letter  of  attorney,  or  other  nontestamentary  instrument  which 
does  not  declare  the  revocation  of  a  prior  will  cannot  be  given 
that  effect.*  It  is  not  necessary,  however,  that  a  second  will,  al- 
tering a  former  one,  should,  on  its  face,  declare  that  it  is  intended 
to  revoke  or  alter  the  first  will.  The  words  **  declaring  such  revo- 
cation or  alteration,"  as  employed  in  the  statute,  mean  nothing 
more  than  that  it  shall  appear  from  the  provisions  of  the  last  will 
that  it  was  intended  to  alter  or  revoke  the  former  one  in  whole  or 
in  part.' 

Btroyed,  with  the  intent  and  for  the  purpose  of  revoking  the  same,  by  the 
testator  himself,  or  by  some  person  in  his  presence  and  by  his  direction." 
£n.  March  21,  1872. 

The  Arizona  Statute  Provides:  "No  will  in  writing  made  in  conformity 
with  the  preceding  sections,  nor  any  clause  thereof,  or  devise  therein, 
shall  be  revoked  except  by  a  subsequent  will,  codicil,  or  declaration  in 
writing,  executed  with  like  formalities,  Or  by  the  testator  destroying,  can- 
celing, or  obliterating  the  same,  or  causing  it  to  be  done  in  his  presence, 
provided,  that  if  after  making  a  will  the  testator  marries,  and  the  wife 
survives  the  testator,  the  will  shall  be  revoked  unless  provision  has  been 
made  for  her  by 'marriage  contract,  or  unless  she  is  provided  for  in  the  will, 
or  in  such  way  mentioned  therein  as  to  show  an  intention  not  to  revoke 
such  provisions  and  no  other  evidence  to  rebut  the  presumption  of  revoca- 
tion must  be  received."    Ariz.  Rev.   St.   4216. 

The  Idaho,  Montana,  North  Dakota,  Oklahoma,  South  Dakota,  and  Utah 
Statutes  are  the  same,  or  practically  the  same,  as  the  California.  Ida.  Rev. 
St.  5731;  Mont.  C.  C.  1738;  N.  D.  Rev.  Cd.  5104;  Okl.  Rev.  St.  6818;  S. 
D.  Civ.  Cd.  1017;  Utah  Rev.  St.  2749. 

The  Nevada  and  Wyoming  Statutes  are  substantially  the  same,  the  Ne- 
vada providing:  ''No  will  in  writing  shall  be  revoked  unless  by  burning, 
tearing,  canceling,  or  obliterating  the  same,  with  the  intention  of  revoking 
it,  by  the  testator,  or  by  some  person  in  his  presence,  or  by  his  direction, 

4  See   statutes  under    sections    7          «  Estate    of    Tillman    (Cal.),    31 

and   16,  ante.  P&c.  563;  Estate  of  Kilborn  (Cal.), 

0  See   statutes  under  section  47,      89  Pac.  985. 

post  '  Clarke  t.  Ransome,  50  CaL  595. 
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The  statutes  of  some  states  [b]  proyide  that  a  prior  will  is  not 
fevoked  by  a  subsequent  will,  unless  the  latter  contains  an  ex- 
press revocation,  or  provisions  wholly  inconsistent  with  the  terms 
of  the  former  will.® 

An  attested  will,  not  in  the  handwriting  of  the  testator,  may  be 
revoked  by  an  olographic  codicil,  although  the  codicil  refers  to 
the  will  and  cannot  be  imderstood  apart  from  it.^  A  codicil,  how* 
ever,  does  not  disturb  the  will,  as  a  rule,  except  so  far  as  it  is  in- 
consistent with  it,  or  in  terms  or  by  necessaiy  intendment  re- 
vokes it*^ 

or  by  Bome  other  will  or  eodicil  in  writing,  executed  as  prescribed  by  this 
act;  but  nothing  contained  in  this  section  shall  prevent  the  revocation 
implied  by  law  from  subsequent  changes  in  the  condition  or  circumstances 
of  the  testator.''    Nev.  Comp.  L.  3078;  W70.  Bev.  St.  4569. 

The  Oregon  Statute  Provides:  "A  written  will  cannot  be  revoked  or 
altered  otherwise  than  by  another  written  will,  or  another  writing  of  the 
testator,  declaring  such  revocation  or  alteration,  and  executed  with  the 
same  formalities  required  by  law  for  the  will  itself;  or  unless  the  will 
burnt,  torn,  canceled,  obliterated,  or  destroyed,  with  the  intent  and  for 
the  purpose  of  revoking  the  same,  by  the  testator  himself,  or  by  another 
person,  in  his  presence,  by  his  direction  and  consent;  and  when  so  done 
by  another  person,  the  direction  and  consent  of  the  testator,  and  the  fact 
of  such  injury  or  destruction,  shaU  be  proved  by  at  least  two  witnesses." 
Or.  B.  A  C.  Cd.  792. 

The  Washington  Statute  Provides:  **No  wiU  in  writing,  except  in  cases 
hereinafter  mentioned,  nor  any  pa^t  thereof,  shall  be  revoked  except  by 
a  subsequent  will  in  writing,  or  by  burning,  canceling,  tearing,  or  obliter- 
ating the  same,  by  the  testator  or  testatrix,  or  in  his  or  her  presence, 
or  by  his  or  her  consent  or  direction."  Wash.  Bal.  Gd.  4597  (Pierce's 
Gd.  2343). 

[b]  The  Oaafomis  Statute  (O.  O.  1290)  Provides:  '<A  prior  wiU  is 
not  revoked  by  a  subsequent  will,  unless  the  latter  contains  an  express 
revocation,  or  provisions  wholly  inconsistent  with  the  terms  of  the  former 
will;  but  in  other  cases  the  prior  will  remains  effectual  so  far  as  consistent 
with  the  provisions  of  the  subsequent  will."    En.  March  21,  1872. 

The  Montana^  North  Dakota,  Oklahoma^  South  Dakota,  and  Utah  Stat- 
utes are  the  same  as  the  Galifornia.  Mont.  G.  G.  1741;  N.  D.  Bev.  Gd. 
5108;  Okl.  Bev.  St.  6829;  8.  D.  Giv.  Gd.  1021;  Utah  Bev.  St.  2752. 

8  Estate  of  Murphy,  104  Gal.  554,  10  Estate   of  McGauley,  138   GaL 

38  Pac.  543.  432,  71   Pac.   612. 

9  EsUte   of   Sober,   78   GaL   477| 
81  Pae.  8. 
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§  36.  Destruction  or  Cancellation  of  Will— Evidence. — ^In  or- 
der to  effect  the  revocation  of  a  will  by  destroying,  obliterating 
or  canceling  it,  there  must  be  an  act  of  burning,  tearing,  canceling 
or  otherwise  destroying,  and  that  act  must  be  performed  with  the 
intention  of  revoking  the  testament.  The  mere  physical  destruc- 
tion of  the  instrument  is  not  enough,  for  that  may  be  occasioned 
by  mistake  or  fraud,  or  be  accomplished  when  the  testator  is  in- 
sane and  therefore  unable  to  entertain  such  an  intent  as  the  law 
contemplates.  On  the  other  hand,  a  mere  intention  to  revoke  a 
testament,  without  any  physical  act  of  cancellation  or  destruction, 
is  ineffectual  as  a  revocation.  The  law  requires  a  joint  operation 
of  act  and  intention.  The  destruction  may  be  partial  or  total. 
However,  a  slight  act  of  destruction  or  obliteration,  perhaps  leav- 
ing the  instrument  intelligible  and  legible,  is  generally  deemed 
sufficient,  provided  the  intent  to  revoke  clearly  appears.** 

^'But  when,  in  order  to  effect  a  new  disposition,  the  testator  at- 
tempts to  revoke  a  provision  of  the  will  by  altering  or  obliterat- 
ing it  on  the  face  thereof,  such  revocation  is  not  valid,  unless  the 
new  disposition  is  legally  effected. "  ^  However,  the  doctrine  that 
where  the  destruction  of  a  will  is  connected  with  the  making  of 
another  wiU,  so  as  fairly  to  raise  the  inference  that  the  revoca- 
tion was  intended  to  depend  upon  the  efficacy  of  the  new  disposi- 
tion, such  will  be  its  legal  effect,  and  that  if  the  new  will  is  in- 
operative from  any  defect,  the  revocation  fails,  and  the  original 
will  remains  in  force,  has  been  viewed  with  disfavor,  and  its  ap- 
plication denied  where  the  original  will  was  canceled  with  revo- 
catory intent,  when  there  was  no  attempt  to  make  a  new  will,  al- 
though there  was  an  evident  intention  to  execute  another  will  at 
some  future  time.*' 

11  See  statutes  under  seetion  88,  867,  90  Am.  St.  Bep.  121,  41  S.  E. 

ante;   Estate  of  Olmsted,   122   Cal.  638;  note,  48  Am.  St.  Bep.  199-202. 
224,  64  Pae.  746;  Estate  of  Lang,  12  N.  D.  Bev.  Cd.  6106;  S.  D.  0. 

66   GaL    19,   8   Pae.   491;    Glass   v.  0.  1019. 

Scott,  14  Colo.  App.  877,  60  Pae.  K  Estate    of   Olmsted,    122    CaL 

186;     Mclntyie   v.    Mdntyie,     120  224,    64    Pae.    746.    See,    however, 

Ga.  67,  102  Am.  St.  Bep.  71,  47  S.  E.  Knappen's    WiU,    76    Vt.    146,    98 

601;   Howard   t.   Hunter,   116   Ga.  Am.  St  Bep.  808^,  63  AtL  1003. 
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*  A  will  may  be  revoked  by  the  testator  tearing  off  his  signa- 
ture,^* or  drawing  lines  through  it  which  still  leave  it  legible,^ 
with  an  intent  to  revoke.  The  appointment  of  an  executor  may 
be  revoked  by  drawing  lines  through  the  part  of  the  will  appoint- 
ing him,  although  his  name  is  not  entirely  obliterated.^* 

When  a  will,  legally  executed,  is  offered  for  probate,  the  onus 
IS  upon  those  who  contest  it  to  prove  its  revocation.  But  when 
the  evidence  discloses  that  the  will  was  in  the  possession  of  the 
testator  during  his  lifetime,  and  after  his  death  was  found  among 
his  effects  with  the  signature  canceled,  the  presumption  arises  that 
it  has  been  revoked.^^  And  where  a  will  last  seen  in  the  posses- 
sion of  the  testator  cannot  be  found  after  his  death,  it  is  presumed 
that  he  destroyed  it  animo  revocandi.^ 

Writings  of  the  testator  showing  an  intention  to  make  a  new 
will  are  strong  corroborative  evidence  of  his  presumed  intent  to 
revoke  by  a  cancellation  of  his  signature.^*  And  oral  declarations 
by  a  testator  accompanying  the  act  of  canceling  his  signature  are 
imquestionably  admissible  to  show  his  intent,  but  their  admissibil- 
ity is  doubtful  when  made  a  long  time  after  the  cancellation.^  The 
necessary  evidence  to  establish  a  revocation  when  a  will  is  destroyed 


u  King  T.  Ponton,  82  CaL  420, 
22  Pae.   1087. 

»  BBtate  of  Olmsted,  122  Cal. 
224,  54  Pac.  745;  Glass  v.  Scott, 
14  Colo.  App.  377,  60  Pac.  186. 

IS  EsUte  of  Wikman,  148  CaL 
642,  84  Pae.  212. 

IT  Estate  of  Olmsted,  122  Cal.  224, 
54  Pac.  745;  Estate  of  Wikman, 
148  CaL  642,  84  Pac.  212;  Matter 
of  Hopkins,  172  K.  Y.  360,  92  Am. 
St.  Bep.  746,  65  K.  E.  173,  65  L. 
B.  A.  95. 

18  EsUte  of  Colbert,  31  Mont. 
461,  107  Am.  St.  Bep.  439,  78  Pae. 
971,  80  Pae.  248;  Estate  of  McCoy 
(Or.),  90  Pac.  1105.  This  presump- 
tion cannot  be  invoked  where  the 
testator  deposited  the  wiU  with  a 
enstodian,  and  did  not  thereafter 
have  it  in  his  possession,  or  have 


access  to  it:  Harris  v.  Harris,  10 
Wash.  555,  39  Pac.  148;  In  re  Mil- 
ler's WiU  (Or.),  90  Pae.  1002. 
When  it  is  made  to  appear  that  a 
testatrix  executed  two  wills  at  dif- 
ferent times,  each  with  a  clause 
revoking  aU  former  wills,  and  kept 
them  in  her  possession,  but  only 
one  can  be  found  after  her  death, 
the  presumption  arises  that  the 
other  has  been  destroyed  for  the 
purpose  of  revocation,  and  that  the 
one  retained  is  the  one  last  exe- 
cuted. This  presumption,  however, 
may  be  rebutted  by  the  testimony 
of  the  person  who  drew  both  wills. 
Estate  of  BeU,  13  S.  Dak.  475,  83 
N.  W.  566. 

u  EsUte  of  Olmsted,  122  CaL 
224,  54  Pac.   745. 

20  Glass  V.  Scotty  14  Colo.  App. 
877,  60  Pae.  186. 
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by  a  person  other  fhan  the  testator  is  prescribed  by  statute  in  some 
of  the  states,  [c] 

§  36.  Marriage  of  Uan. — The  law  presumes  that  the  marriage 
of  a  man,  with  or  without  birth  of  issue,  revokes  his  prior  will, 
if  his  wife  or  issue  survives  him,  and  the  only  evidence  it  will 
receive  to  rebut  this  presumption  is,  that  he  has  made  provision 
for  them  in  the  manner  prescribed  by  statute,  or  so  mentioned 
them  in  his  will  as  to  disclose  an  intention  not  to  provide  for 
them.[d]  The  statutes  are  unequivocal  on  this  proposition,  and 
have  been  applied  and  enforced  by  the  courts  in  a  number  of 
cases.^^    When  the  will  is  offered  for  probate,  the  surviving  wife, 

[c]  The  Oallfornis  Statute  (0.  O.  1293)  Provides:  ''When  a  will  is 
eaneeled  or  destroyed  by  any  other  person  than  the  testator,  the  direc- 
tion of  the  testator  and  the  fact  of  such  injury  or  destruction,  must  be 
proved  by  two  witnesses."    En.  March  2]L,  1872. 

The  Montana,  North  Dakota^  Oklahoma,  Oregon,  South  Dakota,  and 
Utah  Statutes  are  the  same,  or  practicaUy  so,  as  the  California.  Mont. 
C.  C.  1739;  N.  D.  Eev.  Cd.  5105;  Okl.  Eev.  St.  6819;  Or.  B.  ft  C.  Cd.  792; 
8.  D.  Civ.  Cd.  1018;  Utah  Eev.  St.  2750. 

[d]  The  Oallfomia  Statutes  (0.  0.  1298,  1299)  Provide:  "If,  after 
having  made  a  will,  the  testator  marries,  and  has  issue  of  such  marriage, 
born  either  in  his  lifetime  or  after  his  death,  and  the  wife  or  issue  sur- 
vives him,  the  will  is  revoked,  unless  provision  has  been  made  for  such 
issue  by  some  settlement,  or  unless  such  issue  are  provided  for  in  the  will, 
or  in  such  way  mentioned  therein  as  to  show  an  intention  not  to  make 
such  provision;  and  no  other  evidence  to  rebut  the  presumption  of  such 
revocation  can  be  received."    En.  March  21,  1872. 

"If,  after  making  a  will,  the  testator  marries,  and  the  wife  survives 
the  testator,  the  will  is  revoked,  unless  provision  has  been  made  for  her 
by  marriage  contract,  or  unless  she  is  provided  for  in  the  will,  or  in  such 
way  mentioned  therein  as  to  show  an  intention  not  to  make  such  provision; 
and  no  other  evidence  to  rebut  the  presumption  of  revocation  must  be 
received."    En.  March  21,  1872. 

The  Arizona  Statute  is  set  forth  under  section  33,  ante. 

SI  Sanders  v.  Simsich,  65  Cal.  50,  18  S.  D.  335,  100  N.  W.  738  (in 
2  Pac.  741;  Griffing  v.  Gislason  (S.       this    case   the   testator's   first   wife 

?V  T,  ^r.  f  •  ItV  ,.^'T!  /•  ^"  ^^^fS  at  the  time  of  the  exe- 
Ireland,  1  Idaho,  786   (the  testator 

In  this  case  was  a  widower  when  ^'^^^^^  ^'  ^  ^^^^  ^^*  subsequently 
he  executed  a  will,  and  subse-  »^o  di«d,  and  he  contracted  a  see- 
quently  married);  Estate  of  Larsen,      ond  marriage) • 
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in  order  to  defeat  its  probate,  need  only  show  that  she  was  mar- 
ried to  the  testator  subsequently  to  its  execution.  The  burden  is 
then  cast  upon  the  proponent  to  show  the  existence  of  one  of  the 
conditions  which  take  it  out  of  the  operation  of  the  statute.  If 
the  wife  is  not  mentioned  in  the  wiU,  the  proponent  must  show 
that  *' provision  has  been  made  for  her"  by  "marriage  contract." 
And  the  instrument  itself  is  the  only  mode  of  proof.  Unless  it 
shows  on  its  face  that  it  is  a  ''marriage  contract"  within  the  mean- 
ing of  the  statute,  and  that  it  makes  ''provision"  for  her  intended 
to  be  in  lieu  of  a  testamentary  provision,  the  will  stands  revoked. 
A  postnuptial  agreement  which  merely  purports  to  settle  prop- 
erty rights  in  view  of  a  separation  is  not  a  "marriage  contract" 
which  will  save  the  husband's  will  from  revocation.*^  An  adopted 
child  is  said  not  to  be  "issue,"  within  the  meaning  of  the  term  as 
used  in  the  statutes.^  The  marriage  alone  of  a  man,  however, 
without  the  birth  of  a  child,  may  revoke  his  will.** 


§  37.  Marriage  of  Woman. — ^A  will  executed  by  a  woman  is 
revoked  by  her  subsequent  marriage,  and  is  not  revived  by  the 
death  of  her  husband.*^    The  California  statute  on  this  subject 

The  Idaho,  Montana,  North  Dakota,  Oklahoma,  and  South  Dakota  Stat- 
utes are  like  the  California.  Ida.  Bev.  St.  5735,  5736;  Mont.  G.  C.  1743, 
1744;  N.  D.  Rev.  Cd.  5110,  5111;  Okl.  Bev.  St.  6824;  S.  D.  Civ.  Cd.  1023. 

The  Nevada  Statute  Provides:  "If,  after  the  making  of  any  will,  the 
testator  shall  marry,  and  the  wife  shall  be  living  at  the  death  of  the  testa- 
tor, such  will  shall  be  deemed  revoked  unless  she  shall  be  provided  for  in 
the  will,  or  in  such  way  mentioned  therein  as  to  show  an  intention  not 
to  make  such  provision,  and  no  other  evidence  to  rebut  the  presumption 
of  revocation  shall  be  received.''    Nev.  Comp.  L.  3080. 


«  Corker  v.  Corker,  S7  Cal.  643, 
25   Pac.   922. 

23  Estate  of  Comassi,  107  Cal.  1, 
40  Pac.  15,  28  L.  B.  A.  414.  Com- 
pare Hilpire  v.  Claude,  109  Iowa, 
159,  7.7  Am.  St.  Bep.  524,  80  N.  W. 
832,  46  L.  B.  A.  171. 

24  Brown  v.  Scherer,  5  Colo.  App. 
255,  38  Pac.  427,  affirmed  in  Sche- 
rer V.  Brown,  21  Colo.  481,  42  Pac. 
668;  Estate  of  Teopper,  12  N.  Mez. 
872,  78  Pae.  53,  67  L.  B.  A.  315. 


25  In  re  Booth's  Will,  40  Or.  154, 
61  Pac  1135,  66  Pac.  710,  holding 
that  the  Oregon  statuto  declaring 
this  rule  is  not  impliedly  repealed 
by  other  statutes  removing  the 
common-law  disabilities  of  married 
women,  and  Testing  them  with  com- 
plete control  oyer  the  property;  In 
re  Petridge's  Will  (Wash.),  91  Pac 
634,  holding  that  the  marriage  of 
a  feme  sole  revokes  a  prior  will  to 
her  brother. 
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formerly  declared  fhat  ''a  will  executed  by  an  tmmarried  woman 
is  revoked  by  her  subsequent  marriage,  and  is  not  revived  by  the 
death  of  her  husband";  and  it  was  held  that  this  statute  applied 
only  to  wills  executed  by  unmarried  women,  and  therefore  that  a 
will  executed  by  a  married  woman  was  not  revoked  by  her  subse- 
quent second  marriage.^    The  legislature  has  since  stricken  the 

The  Oregon  Statute  Provides:  ''If  after  making  a  will  dispoBing  of  the 
whole  estate  of  the  testator,  such  testator  shall  marry  and  die,  leaving 
issae  hj  such  marriage  living  at  the  time  of  his  death,  or  shall  leave 
issue  of  such  marriage  bom  to  him  after  his  death,  such  will  shall  be 
deemed  revoked,  unless  provision  shaU  have  been  made  for  such  issue  by 
some  settlement,  or  unless  such  issue  shall  be  provided  for  in  the  will,  and 
no  evidence  shaU  be  received  to  rebut  the  presumption  of  such  revoea^ 
tion."    Or.  B.  ft  G.  Cd.  5550. 

''A  will  made  by  an  unmarried  person  shall  be  deemed  revoked  by 
his  or  her  subsequent  marriage."  Or.  B.  ft  G.  Cd.  5551;  Or.  Gen.  L.  1907, 
p.  346. 

The  Utah  Statute  Provides:  ''If,  after  having  made  a  wiU,  the  testator 
marries,  and  has  issue  of  such  marriage,  bom  either  in  his  lifetime  or  after 
his  death,  and  the  wife  or  issue  survive  him,  the  will  is  revoked,  unless 
provision  is  made  for  such  issue  by  some  settlement,  or  unless  such  issue 
are  provided  for  in  the  will,  or  in  such  way  mentioned  therein  as  to  show 
an  intention  not  to  make  such  provision;  and  no  other  evidence  to  rebut 
the  presumption  of  such  revocation  can  be  received."  Utah  Bev.  St.  2754 
(Utah  Laws,  1905,  p.  15). 

"If,  after  making  a  will,  the  testator  marries,  and  the  wife  survives 
the  testator,  the  wiU  is  revoked,  unless  provision  has  been  made  for  her 
either  by  marriage  contract,  or  by  some  written  settlement  showing  on 
its  face  the  testator's  intention  to  substitute  such  contract  or  settlement 
for  a  provision  in  her  favor  in  his  will,  or  unless  she  is  provided  for 
in  the  will,  or  in  any  such  way  mentioned  therein  as  to  show  an  intention 
not  to  make  such  provision;  and  no  other  evidence  to  rebut  the  presump- 
tion of  revocation  must  be  received."  Utah  Bev.  St  2754  (Utah  Laws, 
1905,  p.  15). 

The  Washington  Statate  Trorldfls:  "If,  after  making  any  will,  the  tes- 
tator shaU  marry,  and  the  wife  shaU  be  living  at  the  time  of  the  death 
of  testator,  such  will  shall  be  deemed  revoked,  unless  provision  shaU  have 
been  made  for  her  by  marriage  settlement,  or  unless  she  be  provided 
for  in  the  wiU,  or  in  such  way  mentioned  therein  as  to  show  an  inten- 
tion not  to  make  such  provision,  and  no  other  evidence  to  rebut  the 
presumption  of  revocation  shaU  be  received."  Wash.  BaL  Cd.  4598 
(Pierce's  Cd.  2844). 


n  Estate  of  Comassi,  107  CaL  1, 40  Pae.  15,  28  L.  B.  A.  414. 
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word  ''unmarried''  out  of  the  California  statutei  bat  it  still  ap- 
pears in  the  statutes  of  many  other  states,  [e] 

§  S8.  Contract  to  Convey  Property. — ^An  agreement  made  by 
a  testator  for  the  sale  or  transfer  of  property  disposed  of  by  his 
prior  will  does  not  revoke  such  disposal,  but  the  property  passes 
by  the  will  subject  to  the  same  remedies  against  the  legatees  or 
devisees  as  would  have  been  available  against  the  heirs  had  the 
property  passed  by  succession,  [f]  This  rule  has  been  applied 
where  the  testator  agreed  to  convey  mining  land,  received  a  part 
of  the  purchase  price,  and  placed  the  deed  in  escrow,  to  be  de- 
livered on  the  payment  of  the  balance  before  a  specified  date, 
otherwise  to  be  returned  to  him.^ 

[e]  Tbe  Oallfomia  Btatate  (0.  O.  1300)  ProvidM:  <<A  wUl,  executed 
by  8  woman,  is  revoked  by  her  subsequent  marriage,  and  is  not  revived 
by  the  death  of  her  husband."    En.  March  21,  1872. 

.The  Idaho^  Montana^  Nevada,  North  Dakota^  Oklahoma  and  South  Da- 
kota Statutes  are  the  same,  or  substantiaUy  the  same,  as  the  California, 
with  this  important  exception,  that  they  employ  the  words  "unmarried 
woman"  instead  of  ''woman."  Ida.  Bev.  St.  5737;  Mont.  C.  C.  1745; 
Nov.  Gomp.  L.  3081;  N.  D.  Bev.  Gd.  5112;  Okl.  Bev.  St  6825;  8.  D.  Giv. 
Cd.  1024. 

The  Oregon  Statute  is  set  forth  under  the  preceding  section. 

[f]  The  OalifoxniA  Statute  (C.  C.  1301)  Provides:  "An  agreement  made 
by  a  testator  for  the  sale  or  transfer  of  property  disposed  of  by  a  will 
previously  made,  does  not  revoke  such  disposal;  but  the  property  passes 
by  the  will,  subject  to  the  same  remedies  on  the  testator's  agreement,  for 
a  speeiflc  performance  or  otherwise  against  the  devisees  or  legatees,  as 
might  be  had  against  the  testator's  successors,  if  the  same  had  passed  by 
succession."    En.  March  21,  1872. 

Other  States  have  Statutes  the  same,  or  substantially  the  same,  as  the 
California.  Ida.  Bev.  St.  5738;  Mont.  C.  C.  1746;  Nev.  Comp.  L.  3082; 
N.  D.  Bev.  Cd.  5113;  Okl.  Bev.  St.  6826;  Or.  B.  ft  C.  Cd.  5552;  S.  D. 
Giv.  Cd.  1025;  Utah  Bev.  St.  2755;  Wash.  BaL  Cd.  4599  (Pierce's  Cd. 
2345). 

S7  Chadwick  v.  Tatem,  9  Mont,  the  will,  the  testator  makes  a  con- 
354,  23  Pac.  729.  ''The  provisions  tract  to  sell  the  same,  this  was 
of  the  statute,"  said  the  court  in  construed  as  a  revocation  of  the 
this  ease,  ''were  evidently  enacted  will  as  to  such  property;  and  the 
to  change  a  rule  of  long  standing  further  rule  that  such  a  transaction 
by  which,  if  real  property  be  de-  wrought  a  conversion  of  such  prop- 
vised,  and,  after  the  execution  of  erty  from  real  to  pezsooal  estate." 
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§  89.  Oonveyance  of  or  Alteration  in  Estate.— A  deed  does 
not  ordinarily  work  a  revocation  of  a  will  previously  made  by  the 
grantor,  but  merely  takes  out  of  the  operation  of  the  will  the  prop- 
erty conveyed,  as  a  will  can  operate  only  upon  so  much  of  the 
estate  as  belongs  to  the  testator  at  the  time  of  his  death.^  A  will 
devising  land  in  fee  is  not  revoked  by  a  subsequent  conveyance  of 
the  land  to  the  devisee.^  The  statutes  of  some  of  the  states  are 
very  specific  on  the  effect,  upon  a  prior  will,  of  a  conveyance,  settle- 
ment, or  other  act  of  the  testator  working  an  alteration  in  his 
wilL[g] 

§  40.  Mortgage  or  Encumbrance  of  Estate. — ^A  charge  or  en- 
cumbrance upon  an  estate  does  not  work  a  revocation  of  a  will  pre- 
viously executed  relating  to  the  same  estate,  but  the  devises  or 
legacies  therein  contained  must  pass  subject  thereto,  [h] 

[g]  Tb*  OaUfomla  Btatntes  (0.  a  1303,  1304)  Provide:  ^'A  convey- 
ance, settlement,  or  other  act  of  a  testator,  by  which  his  interest  in  « 
thing  preyiously  disposed  of  by  his  wiU  is  altered,  bnt  not  wholly  devested, 
is  not  a  revocation;  but  the  will  passes  the  property  which  would  otherwise 
devolve  by  succession."    En.  March  21,  1872. 

"If  the  instrument  by  which  an  alteration  is  made  in  the  testator's 
interest  in  a  thing  previously  disposed  of  by  his  will  expresses  his  intent 
that  it  shall  be  a  revocation,  or  if  it  contains  provisions  wholly  inconsis- 
tent with  the  terms  and  nature  of  the  testamentary  disposition,  it  operates 
as  a  revocation  thereof,  unless  such  inconsistent  provisions  depend  on  a 
condition  or  contingency  by  reason  of  which  they  do  not  take  effect." 
En.  March  24,  1872. 

Otber  States  havo  Like  Statutes.    Ida.  Bev.  St.  5740,  5741;  Mont.  C. 

C.  1748,  1749;   ]^.  D.  Bev.  Cd.  5115,  5116;   Okl.  Bev.  St.  6828,  6829;   S. 

D.  C3iv.  Cd.  1027,  1028;  Utah  Bev.  St.  2757,  2758. 

Tlie  Oregon  Statute  Provides:  ''Nor  shall  any  conveyance  or  disposition 
of  real  property  by  anyone  after  the  making  of  his  will  prevent  or  affect 
the  operation  of  such  wiU  upon  any  estate  or  interest  therein  subject  to 
the  disposal  of  the  testator  at  his  or  her  death."    Or.  B.  ft  G.  Cd.  5573. 

[b]  The  Oalifomia  Statute  (0.  0.  1302)  Provides:  ''A  change  or  en- 
cumbrance upon  any  estate,  for  the  purpose  of  securing  the  payment 
of  money  or  the  performance  of  any  covenant  or  agreement,  is  not  a 
revocation  of  any  wiU  relating  to  the  same  estate  which  was  previously 

28  Bruck  V,  Tucker,  32  Cal.  426;  »  Woodward     v.     Woodward,    83 

Estate  of  Tillman   (Cal.),  31  Pac.      Colo.  457,  81  Pac  322, 
563;   Chadwick  v.  Tatem,  9  Mont. 
354,  23  Pac  720. 


BEYOCATION  AND  BEYIVAL  OF  WII1L&  U 

S  41.  Bevocatioii  of  Daplioate. — ^The  revocation  of  a  will  exe- 
cuted in  duplicate  may  be  effected  by  revoking  one  of  the  dupli- 
cates, [i] 

§  42.  Revocation  of  Oodioils.— The  revocation  of  a  will  revokes 
all  its  codicils,  [j] 

§  43.  Revival  of  Revoked  Will. — The  mere  execution  of  a  revo- 
catory will  ends  the  prior  will,  and  it  is  not  revived  by  the  sub- 
sequent revocation  of  the  last  will,  unless  an  intention  to  revive 
it  appears  from  the  terms  of  such  revocation,"^  or  unless  the  first 
will  is  republished  or  re-executed,  [k]  What  sort  of  a  revocation 
it  must  be  which  can  by  its  terms  revive  a  prior  will  is  shown  by 

executed;  but  the  deyiee  and  legacies  therein  contained  must  pass,  sub- 
ject to  such  charge  or  encumbrance."    En.  March  21,  1872. 

The  Idaho,  Montaiia^  Kevada^  North  Dakota^  Oklahoma,  South  Dakota 
and  Utah  Statutes  are  the  same,  or  practically  the  same,  as  the  Cali- 
fornia. Ida.  Bey.  St.  5739;  Mont.  C.  C.  1747;  Nev.  Comp.  L.  3083;  N.  D. 
Bev.  Gd.  5114;  OkL  Bey.  Bt  6827;  S.  D.  Giy.  Cd.  1026;  Utah  Bey.  St. 
2756. 

And  so  axe  the  Oregon  and  Wadilngton  Statutes,  except  that  in  the 
place  of  "encumbrance  upon  any  estate,"  they  read  ''encumbrance  upon 
any  real  or  personal  estate."  Or.  B.  ft  0.  Cd.  5563;  Wash.  Bal.  Cd.  4600 
(Pierce's  Cd.  2346). 

[i]  The  Oalifomia  Statute  (C.  O.  1296)  Provides:  "The  reyocation  of  a 
will,  executed  in  duplicate,  may  be  made  by  reyoking  one  of  the  dupli- 
cates."   En.  March  21,  1872. 

Other  States  have  Statutes  identical  with  the  CaUfomia.  Ida.  Bey. 
St.  5733;  Mont.  C.  C  1738;  N.  D.  Bey.  Cd.  5107;  Okl;  Bey.  St.  6821;  & 
D.  Ciy.  Cd.  1020;  Utah  Bey.  St.  2751. 

[J]  The  California  Statute  (0.  0.  1806)  Provides:  ''The  reyocation  of  a 
will  reyokes  all  its  codicils."    En.  March  21,  1872. 

Other  States  have  Statutes  identical  with  the  California.  Ida.  Bey. 
St.  5742;  Mont.  C.  C.  1750;  N.  D.  Bey.  Cd.  5117;  Okl.  Bey.  St.  6830;  S. 
D.  Ciy.  Cd.  1029;  Utah  Bey.  St.  2759. 

[k]  The  Osafomia  Statute  (C.  C.  1297)  Provides:  "If,  after  mak- 
ing a  will,  the  testator  duly  makes  and  executes  a  second  will,  the  de- 
struction, cancellation,  or  revocation  of  such  second  will  does  not  revive 
the  first  will,  unless  it  appears  by  the  terms  of  such  revocation  that  it 
was  the  intention  to  revive  and  give  effect  to  the  first  will,  or  unless^ 

so  Estate  of  Lones,  108  CaL  688,  41  Pac.  77L 
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the  statutes.^  The  republication  must  be  made  with  the  same 
formalities  required  in  the  original  publication.  And  therefore 
a  will  revoked  by  a  subsequent  will  which  is  destroyed  by  the  tes- 
tator is  not  revived  by  his  declaration,  to  others  than  the  sub- 
scribing witnesses,  that  he  desires  his  first  will  to  stand,  the  per- 
sons to  whom  he  makes  the  declaration  not  subscribing  as  wit- 
nesses to  the  will.^  A  will  revoked  by  the  marriage  of  the  testa- 
tor may  be  republished  and  revived  by  a  codiciL^  But  the  will 
of  a  woman  which  has  been  revoked  by  her  marriage  is  not  revived 
by  the  death  of  her  husband.** 

after  saeh  destraetion,  eaneeUation,  or  revocation,  the  first  wiD  is  duly 

republished."    En.  March  21,   1872. 

The  Idaho,  Montana^  North  Dakota^  South  Dakota,  and  Utah  Statntes 
are  the  same,  or  practically  the  same,  as  the  California.  Ida.  Bev.  Si. 
5734;  Mont.  C.  C.  1742;  N.  D.  Bev.  Gd.  5109;  S.  D.  Civ.  Gd.  1022;  Utah  Bev. 
St.  2753. 

The  Nevada  Statate  Provides:  "If,  after  the  making  of  any  wiU,  the 
testator  shall  duly  make  and  execute  a  second  will,  the  destruction,  can- 
celing, or  revocation  of  such  second  will  shaU  not  revive  the  first  wiU, 
unless  it  appear  by  the  terms  of  such  revocation  that  it  was  the  intention 
to  revive  and  give  effect  to  the  first  will,  or  unless,  after  such  destruction, 
canceling,  or  revocation,  the  first  wiH  shall  be  duly  re-executed."  Nev. 
Comp.  L.  3079. 

The  Oklahoma  Statate  Provides:  "If  after  making  a  will,  the  testator 
duly  makes  and  executes  a  subsequent  will,  the  destruction,  canceling  or 
revocation  of  the  latter  does  not  revive  the  former,  unless  it  appears  by 
the  terms  of  such  revocation  that  it  was  his  intention  to  remove  the 
former  will,  or  unless  after  such  destruction,  canceling  or  revocation,  he 
duly  publishes  the  prior  wilL"    Old.  Bev.  St.  6S23. 

The  Oregon  and  Washington  Statutes  Provide:  "If,  after  making  any 
wiU,  the  testator  shall  duly  make  and  execute  a  second  will,  the  destruc- 
tion, canceling;  or  revocation  of  such  second  will  shall  not  revive  the  first 
will,  unless  it  appear  by  the  terms  of  such  revocation  that  it  was  the 
intention  to  revive  and  give  effect  to  the  first  will,  or  unless  he  shall 
duly  republish  his  first  wilL"  Or.  B.  *  C.  Gd.  5557;  Wash.  BalL  Gd.  4e04 
(Pierce's  Gd.  2350). 

«  Estate  of  Lones,  108  Gal.  688,         ss  Barney  v.  Hayes,  11  Mont  571, 

41  Pac.  771.  28  Am.  St.  Bep.  495,  29  Pac.  282. 

t2  Matter  of  Stickney,  161  N.  T. 
42,  55  N.  E.  396,  76  Am.  St.  Bep.  **  S^  statut^i  under  section  37, 

246,  and  note  on  Bepublieation  of      antet 
Bevoked  Wills. 
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§  44.  Law  Governing  Beyocations. — The  statutory  provisions 
on  conflict  of  laws  in  the  execution  and  revocation  of  wills  have 
already  been  considered.^  In  a  few  of  the  states  the  statutes  in 
relation  to  revocation  are  declared  to  apply  to  all  wills  made  by 
any  person  living  at  the  expiration  of  one  year  from  the  time  such 
statutes  take  effect.  [1] 

m  The  Oallfomla  Stotnts  (O.  O.  1874)  ProiridflB:  ''The  provisions  of 
Hiifl  title  in  relation  to  the  revoeation  of  wills  apply  to  all  wills  made 
by  any  testator  living  at  the  expiration  of  one  year  from  the  time  it  takes 
eifeet.    En.  March  21,  1872. 

The  Idaho  Statate  is  the  same  as  the  Calif  omia.    Ida.  Bey.  St.  5768. 
18  See  statutes  nnder  section  31|  antsb 
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CHAPTER  VI. 

VALIDITY  OF  WILL. 

§  45.  Law  goyeming  validity. 

S  46.  T7se  of  technical  words — ^Fonn  of  instrument* 

S  47.  Uncertainty  of  provisions. 

i  48.  Appointment  of  executor. 

§  49.  Fraud  and  undue  influence. 

§  50.  Confidential  relations  of  parties. 

S  51.  Injustice  or  unnaturalness  of  wilL 

S  51a.  Partial  invalidity  of  will. 

§  46.  Law  Goyeming  Validly. — The  conflict  of  laws  between 
different  states  as  affecting  the  due  execution  and  validity  of 
wills  has  been  considered  in  a  previous  section.*  When  there 
have  been  changes  in  the  law  of  a  state,  the  validity  of  a  will 
therein  executed  and  afterward  offered  for  probate  is,  according 
to  perhaps  the  sounder  rule,  determined  by  the  law  in  force  at 
the  time  of  the  death  of  the  testator,  and  not  by  the  law  as  it 
stood  at  the  time  of  the  execution  of  the  instrument.*  Authorities 
there  are,  however,  which  take  a  contrary  view.'  The  probate 
statutes  of  California  are  not  retrospective  so  as  to  apply  to  the 
wills  and  estates  of  persons  dying  before  their  enactment.^ 

§  46.  Use  of  Technical  Words — ^Form  of  Instrument. — ^In  the 
execution  of  a  will  it  is  not  necessary  to  use  technical  words,  [a] 
nor  to  employ  language  peculiar  to  testamentary  instruments, 

[a]  The  CaUfomia  Statute  (0.  0.  1828)  Provides:  ''Technical  words  are 
not  necessary  to  give  effect  to  any  species  of  disposition  by  a  will.''  £n. 
March  21,   1872. 

Other  Stetes  have  Statutes  identical  with  the  California.  Mont.  G.  G. 
1777;  N.  D.  Bev.  Gd.  6140;  OkL  Bev.  St.  6848;  8.  D.  Giv.  Gd.  1047;  Utah 
Bev.  St.  2778. 

1  Section  31,  ante.  A.  45;   Packer  v.  Packer,   179  Pa. 

2  Estate  of  Learned,  70  Gal.  140,      ggo,  57  Am.  St.  Bep.  516,  36  AtL 

11  Pac.  687,  approved  in  the  leading      ^..      mu    1  x  x'         ^  xu 

^  r       1  T       1       -lo-oT       3^'    The  law  at  time  of  the  ezeca- 

ease  of  Langley  v.  Langley,  18  B.  I. 

622    30  Atl.  465.  ^^^^  ^'  ^  ^^  enters  into  its  terms. 

»  Lane's  Appeal,  67  Gonn.  182,  14  Kidwell  v.  Brummagim,  32  Gal.  442. 
Am.  St.  Bep.  94, 17  AtL  926,  4  L.  B.  4  Tevis  T.  Pitcher,  10  Gal.  465. 
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nor  to  frame  fhe  document  in  any  particular  form.  In  whatever 
form  or  language  a  writing  is  expressed,  it  may  constitute  a 
valid  will  if  it  evinces  a  testamentary  intent  and  is  executed  with 
the  formalities  prescribed  by  statute.*  A  will  may  be  made  on 
distinct  papers,  if  they  are  connected  by  their  internal  sense  or 
by  a  coherence  or  adaptation  of  parts;*  or  it  may,  by  reference, 
incorporate  into  itself  an  existing  extrinsic  document,  whether 
the  latter  is  formally  executed  or  not ;  ^  or  it  may  consist  of  two 
wills,  if  they  are  not  inconsistent  with  each  other,  executed  the 
same  day  or  on  different  dates,  each  purporting  to  be  the  last 
will  and  testament  of  the  author.® 


>* 


§  47.  Uncertain^  of  Provisions. — K  wiU,  or  a  provision 
therein,  may  be  invalid  for  indefiniteness  or  uncertainty.*  There 
is  a  commendable  tendency  in  recent  years,  however,  to  give 
effect  to  testamentary  dispositions  which,  under  the  technical 
judicial  notions  of  former  times,  would  have  been  held  void  for 
uncertainty.**^  Parts  of  a  will  which  cannot  be  given  effect 
because  uncertain  or  indefinite  may  sometimes  be  stricken  out 
of  the  instrument,  without  affecting  the  general  scheme  of  dispo- 
sition or  defeating  the  evident  general  intent  of  the  testator,  and 
iQtestacy  thereby  avoided.** 


6  Sections  3,  23,  ante. 

6.  Estate  of  Taylor,  126  Cal.  97, 
58  Pac.  459;  Woodruff  ▼.  Hundley, 
127  Ala.  640,  85  Am.  St.  Rep.  145,  29 
South.  98;  Wikoff's  Appeal,  15  Pa. 
281,  53  Am.  Dee.  597. 

7  Estate  of  ShiUaber,  74  Cal.  144, 
0  Am.  St.  Bep.  433,  15  Pae.  453;  Es- 
tate of  Willey,  128  Cal.  1,  60  Pae. 
471;  Estate  of  Young,  123  Cal.  337, 
55  Pac.  1011;  GerriBh  v.  Gerrish,  8 
Or.  351,  23  Am.  Bep.  585;  note  to 
Bryan  ▼.  Bigelow,  107  Am.  St.  Bep. 
70-75.  See  the  discussion  of  this 
question  in  the  recent  case  of  Estate 
of  Plumel,  151  Cal.  77,  90  Pac.  192, 
where  a  codicil. written  on  the  back 
of  an  unattested  will,  without  ex- 
pressly referring  thereto,  is  held  to 
incorporate  the  terms  of  the  will  by 


reference  and  warrant  its  admission 
to  probate  with  the  codicil. 

Where  a  testator  in  his  will  re- 
fers  to  and  recognizes  deed  of  trust 
of  his  property  made  in  his  lifetime, 
the  parties  claiming  under  the  wiU 
are  estopped  to  deny  its  validity. 
Hill  V.  Den,  54  Cal.  6,  20. 

8  Estate  of  Murphy,  104  Cal.  554, 
88  Pac.  543;  Whitney  ▼.  Hanington, 
86  Colo.  407,  85  Pac.  84. 

9  Estate  of  Koppikus,  1  Cal.  App. 
84,  81  Pac.  732. 

10  Chilcott  ▼.  Hart,  23  Colo.  40, 
45  Pac.  391,  35  L.  B.  A.  41. 

11  In  re  Shillaber,  74  Cal.  144,  5 
Am.  St.  Bep.  433,  15  Pac.  453;  Chil- 
cott V.  Hart,  23  Colo.  40,  45  Pac  391, 
35  L.  B.  A.  41. 


-^ 
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S  48.  AppofntmeBt  of  Ezeontor. — ^The  naming  of  an  ezeentor 
Li  not  essential  to  the  validity  of  a  will.^  But  if  an  executor  is 
named,  and  the  debts  of  the  testator  are  directed  to  be  paid,  the 
death  of  the  sole  beneficiary  does  not  invalidate  the  will  or 
affect  the  executor's  right  to  letters  testamentary,^  for  the  dispo- 
sition of  property  is  not  an  essential  feature  of  a  wiU.^^  And  a 
will  appointing  executors  and  directing  the  payment  of  funeral 
charges  and  the  expenses  of  administration  may  be  entitled  to 
probate,  although  other  provisions  creating  a  charitable  trust 
are  invalid.^ 


i  49.  Fraud  and  Undue  InflueBce.— A  will,  or  a  part  thereof, 
procured  to  be  made  by  duress,  fraud,  or  undue  influence,^^  may 
be  denied  probate,  and  a  revocation  procured  by  like  means  may 
be  declared  void.[b]  The  general  statutes  defining  fraud  and 
undue  influence  are  applicable  to  those  terms  as  here  used.^^ 
They  are  not  synonjrmous.  While  some  elements  of  fraud  may 
be,  and  often  are,  present  in  case  of  an  exercise  of  undue  influ- 
ence, the  latter  may  exist  without  any  positive  showing  of  the 
former.^  The  undue  influence  which  invalidates  a  will  must  be 
such  as  relates  to  the  will  itself,  and  operates  upon  the  testator 
at  the  time  of  his  making  the   will.^    Oenerid  influence,  not 

[b]  The  OaUfoniia  SUtnte  (O.  O.  1S72)  Provides:  <<A  inU,  or  a  part  of 
a  will,  procured  to  be  made  by  duroM,  menace,  fraud,  or  undue  influence, 
may  be  denied  probate;  and  a  revocation,  procured  by  the  same  means, 
may  be  declared  void.''    En.  SCarcb  21,  1872. 

Olher  States  ham  SUtntes  identical  with  the  California.  Mont.  C.  C. 
1721;  K.  D.  Bey.  Cd.  6086;  OkL  Bev.  St  6801;  &.  D.  Giy.  Cd.  1000;  Utah 
Bey.  St  2732. 


u  Estate  of  Barton,  62  Cal.  638. 

13  Estate  of  Hickman,  101  CaL 
609,  36  Pao.  118. 

14  Section  1,  ante. 

IB  In  re  John's  WiU,  30  Or.  494^ 
47  Pac.  341,  60  Pac.  226,  36  L.  Bw  A. 
242. 

M  See  the  note  to  In  re  Hess'  Will, 
81  Am.  St  Bep.  670-691. 

n  Estote  of  Kohler,  79  Cal.  313, 
tl  Pae.  768.  The  fraud  which  wiU 
▼itiate  a  contract  will  yitiate  a  tes- 


tament Estate  of  Benton,  181  Cal. 
472,  63  Pac.  775. 

18  Estote  of  SheU,  28  Colo.  167,  80 
Am.  St  Bep.  181,  63  Pac.  413,  53  L. 
B.  A.  387. 

18  Estate  of  Kaufman,  117  CaL 
288,  60  Am.  St  Bep.  179,  40  Pac 
101;  Estate  of  Flint,  100  CaL  391, 
84  Pac.  863;  Estate  of  SheU,  28  Colo. 
167,  89  Am.  St  Bep.  181,  63  Pac  413, 
53  L.  B.  A.  387;  Gwin  y.  Owin,  5 
Idaho,  271,  48  Pac  295;  Estote  of 
Holman,  42  Or.  845,  70  PlM.  008. 
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directly  brought  to  bear  upon  the  testamentary  act,  though  strong 
and  controlling,  is  not  enough.^    The  influence  must  be  used 
directly  to  procure  the  will,  and  must  amount  to  coercion  destroy-  y 
ing  the  free  agency  of  the  testator  at  the  time  of  the  execution 
of  the  instrument.^^ 

It  is  immaterial  who  exerts  the  influence  and  what  its  moral 
qualities  are.  The  real  issue  is  the  effect  of  the  influence  upon 
the  mind  of  the  testator,  and  not  its  source  or  moral  attributes. 
A  will  may  be  invalid  because  procured  by  the  undue  influence 
of  a  person  who  is  not  a  beneficiary  or  who  does  not  gain  by  the 
testamentary  disposition.^  A  will  in  favor  of  a  mistress,  if  her 
importunities  have  not  destroyed  the  free  agency  of  the  testator, 
will  not  be  set  aside  for  undue  influence;  while  a  will  in  favor 
of  a  wife,  whose  importunities  have  overcome  the  volition  of  the 
testator,  may  be  void.^  The  mere  fact,  however,  that  a  wife 
urges  on  her  husband  the  propriety  of  leaving  her  his  property, 
although  he  has  children  by  a  former  wife,  does  not  constitute 
undue  influence ;  ^  nor  does  the  fact  that  she  influences  or  guides 
him  in  his  business  and  home  affairs  warrant  an  inference  of 
undue  influence.^  A  will  drawn  by  the  beneficiary,  or  at  his 
request  and  under  his  direction,  is  looked  upon  with  suspicion.^ 

When  a  will  is  contested  on  the  ground  of  undue  influence,  the  y 
burden  of  proof  is  generally  on  the  contestant.^    Such  influence 


20  Estate  of  HeDevitt,  95  Oal.  17, 
30  Pac.  101;  Estate  of  Black,  132 
Cal.  392,  64  Pac.  995;  Estate  of 
Donovan,  140  GaL  390,  73  Pac.  1081; 
In  re  Parst's  Will,  34  Or.  5^,  54  Pac. 
947. 

21  Estate  of  Carpenter,  94  Cal.  406, 
29  Pac.  1101;  Estate  of  Motz,  136 
Cal.  558,  69  Pac.  294;  Estate  of 
Keegan,  139  Cal.  123,  72  Pac.  828; 
Goodwin  V.  Goodwin,  69  Cal.  561; 
Hurley  ▼.  O'Brien,  34  Or.  58,  54 
Pac.  947;  Estate  of  Holman,  42  Or. 
345,  70  Pac.  908;  Waddingtun  ▼. 
Busby,  45  N.  J.  Eq.  173,  14  Am.  8t 
Bep.  706,  16  Atl.  690. 

22  Estate  of  CahiU,  74  Cal.  52,  15 
Pac.  364;  CarroU  ▼.  Hause,  48  N.  J. 
Eq.  269,  27  Am.  St.  Bep.  469,  22  AtL 
191. 


28  Estate  of  Bu£&no,  116  CaL  304, 
48  Pac.   127. 

24  Estate  of  Langford,  108  Cal. 
608,  41  Pac.  701. 

25  Estate  of  Donovan,  140  Cal. 
390,  73  Pac  1081;  Gwin  v.  Gwin,  5 
Idaho,  271,  48  Pac.  295. 

26  Estate  of  Miller  (Utah),  88  Pac. 
338;  Estate  of  Wikman,  148  CaL 
642,  82  Pac.  212. 

27  Estate  of  Motz,  136  Cal.  658, 
69  Pac.  294;  Estate  of  Latour,  140 
Cal.  414,  73  Pac.  1070,  74  Pac.  441; 
Dausman  v.  Bankin,  189  Mo.  677, 
107  Am.  St.  Bep.  391,  88  S.  W.  696; 
note  to  Bichmond's  Appeal,  21  Am. 
St.  Bep.  94-104.  See,  however.  Es- 
tate of  Holman,  42  Or.  345,  70  Pae. 
908. 
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cannot  be  inferred  merely  from  opportunity  and  motive  *  But 
while  undue  influence  is  not  presumed,  still,  like  fraud,  it  rarely 
is  susceptible  of  proof  by  direct  and  positive  evidence.  Hence  it 
is  that  courts  are  liberal  in  allowing  a  wide  range  of  investigation, 
and  permitting  the  introduction  in  evidence  of  all  facts  and  cir- 
cumstances, even  though  of  slight  significance  in  themselves, 
which  tend  to  throw  light  upon  the  issue.^  However,  although 
circumstantial  evidence  may  be  suf&cient,  it  must  amount  to 
proof;  and  it  has  the  force  of  proof  only  when  circumstances 
are  proved  which  are  inconsistent  with  the  claim  that  the  will 
was  the  spontaneous  act  of  the  testator.^  It  is  not  enough  to 
show  that  the  circumstances  are  consistent  with  the  hypothesis 
of  the  will  having  been  procured  by  undue'  influence ;  they  must 
be  shown  to  be  inconsistent  with  a  contrary  hypothesis.** 


2S  Herwiek  v.  Langford,  108  Cal. 
608,  41  Pae.  701;  Estate  of  Nelson, 
132  Cal.  182,  64  Pae.  294;  Estate  of 
Black,  132  Cal.  392,  64  Pae.  695;  Es- 
tate of  Donovan,  140  Cal.  390,  78 
Pae.  1081;  Estate  of  Shell,  28  Colo. 
167,  89  Am.  St.  Bep.  181,  63  Pae.  413, 
53  L.  B.  A.  387;  Hubbard  v.  Hub- 
bard, 7  Or.  42. 

»  Clough  V.  Clough,  10  Colo.  App. 
433,  51  Pae.  513;  Blackman  v.  Ed- 
saU,  17  Colo.  App.  429,  68  Pae.  790; 
Estate  of  Shell,  28  Colo.  167,  89  Am. 
St.  Bep.  181,  63  Pae.  413,  53  L.  B. 
A.  387;  Dausman  y.  Bankin,  189  Mo. 
677,  107  Am.  St.  Bep.  391,  88  S.  W. 
696.  The  faet  that  a  will  was  re- 
yoked  without  giving  any  reason 
therefor  raises  no  inference  that  a 
subsequent  one  is  procured  by  undue 
influence.  Estate  of  Toung  (Utah), 
94  Pae.  731.  Said  Justice  Brewer: 
''The  question  of  undue  influence  is 
one  of  peculiar  character;  it  does  not 
arise  until  after  the  death  of  the  one 
who  alone  fully  knows  the  influences 
which  have  produced  the  instrument; 
it  does  not  touch  the  outward  act, 
the  form  of  the  instrument,  the  sig- 


nature, the  acknowledgment;  it  en- 
ters the  shadowy  land  of  the  mind  in 
search  of  its  condition  and  processes. 
....  This  opens  a  broad  field  of 
inquiry  and  gives  to  such  a  contest 
over  a  will  a  wider  scope  of  inves- 
tigation than  exists  in  ordinary  lit- 
igation." Hooney  v.  Olsen,  22  Kan. 
69,  approved  in  Estate  of  Miller 
(Utah),  88  Pae.  338. 

80  Estate  of  McDevitt,  95  Cal.  17, 
30  Pae.  101;  Estate  of  Calkins,  112 
Cal.  296,  44  Pae.  577. 

81  Gwin  V.  Gwin,  5  Idaho,  271,  48 
Pae.  295.  For  cases  considering  the 
sufficiency  of  the  evidence  to  estab- 
lish undue  influence,  see  Estate  of 
Welch,  6  Cal.  App.  44,  91  Pae.  336; 
Estate  of  Carriger,  104  Cal.  81,  37 
Pae.  785;  Estate  of  Silvany,  127  Cal. 
226,  59  Pae.  571;  Estate  of  Kendrick, 
130  Cal.  360,  62  Pae.  605;  Estate  of 
Tibbetts,  137  Cal.  123,  69  Pae.  978; 
Estate  of  Calef,  139  Cal.  676,  73 
Pae.  539;  Estate  of  Morey,  147  Cal. 
495,  82  Pae.  57;  Ames  v.  Ames,  40 
Or.  495,  67  Pae.  737;  Estate  of  Abel 
(Nev.),  93  Pae.  227, 
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Evidence  respecting  the  amount  and  condition  of  the  testator's 
estate  is  admissible  in  favor  of  the  supporters  of  a  will,  as  indi- 
cating a  mind  free  from  improper  influences.^  And  evidence  is 
admissible  against  the  proponent  of  a  will  that  a  portion  of  the 
estate  given  to  her  was  conveyed  to  the  testator  by  his  sisters 
without  consideration,  to  give  him  credit  to  enable  him  to  carry 
on  business.^  Evidence  of  weakness  of  mind,^  or  intoxication  ^ 
of  a  testator  is  competent  as  indicative  of  his  susceptibility  to 
undue  influence.  A  recital  in  a  will  that  the  testator  was  not 
under  the  restraint  or  influence  of  any  person,  has  been  thought 
to  be  a  suspicious  circumstance.^  It  is  difiKcult  to  understand 
how  such  a  recital,  under  ordinary  circumstances,  would  be  evi- 
dence for  or  against  undue  influence,  any  more  than  would  a 
recital  that  the  testator  was  of  sound  mind  be  evidence  as  to  his 
testamentary  capacity. 

The  declarations  of  a  testator  made  at  the  time  of  the  execution 
of  his  will  are  admissible  on  the  issue  of  undue  influence,  as  a 
part  of  the  res  gestae.  But  his  declarations  made  before  or  after 
the  making  of  the  will  and  not  constituting  a  part  of  the  res 
gestae  are  inadmissible,  either  to  prove  the  exercise  or  the  effect 
of  undue  influence,  except  as  they  reveal  the  state  of  his  mind  con- 
temporaneous with  the  declarations  themselves ;  their  effect  should 
be  restricted  to  the  question  of  his  condition  of  mind,  and  they 
should  not  be  regarded  as  narratives  of  the  exertion  or  of  the 
effect  of  undue  influence.^ 

§  60.  Gonfldential  Kelations  of  Parties. — ^If  a  man  makes  a 
testamentary  gift  of  all  or  of  a  large  part  of  his  property  to  one 
who  sustains  toward  him  relations  of  trust  and  confidence,  such 

82  Estate  of  Flint,  100  Gal.  391,  82  Pac.  252;  Estate  of  Donovan,  140 

84  Pac.  863.  Gal.   390,   73   Pac.    1081;    Estate   of 

«3  Estate  of  Euffino,  116  Gal.  304,  Gregory,  133  Cal.  131,  65  Pac.  315; 

48  Pac.  127.  Estate  of  Galkins,  112  Gal.  296,  44 

M  Ertate'of  NelBon,  132  CaL  182,  ^*f-  f"''  ^^Ifon  y.  McCallahan,  65 

64  Pac  294,  '  ''*  '   ^   W'l'Oj 

.     ,  „  „  ,       271,  48  Pac.  295.    Statements  by  the 

M  Estate  of  Cumungham,  62  Cal.      ^^,4^^^,   ^   y,   attorney,   directing 

the  latter  how  to  draw  the  will,  are 
W  Greenwood  v.  Gline,  7  Or.  17.  admissible.    Estate  of  Young  (Utah), 

9i  Estate  of  Arnold,  147  Gal.  583,      94  Pae.  781« 
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as  his  attorney,  physician,  or  spiritual  adviser,  the  courts  closely 
scrutinize  the  donation,  particularly  if  the  testator  when  making 
his  will  was  old,  sick,  infirm,  or  nearing  physical  dissolution, 
and  require  the  beneficiary  to  show  free  deliberation  and  spon- 
taneity on  the  part  of  the  testator.  If  he  is  able  to  make  such 
a  showing,  the  will  may  be  given  effect.^  In  case  the  principal 
legatee  is  the  testator's  partner,  this  does  not  per  se  raise  a 
presumption  of  undue  influence.^ 

§  61.  Injusfeioe  or  Unnaturalness  of  Will. — ^A  will  is  not  invalid 
because  it  may  appear  unwise,  unjust,  or  unnatural  in  its  pro- 
visions, for  the  law  does  not  make  the  right  of  testamentary  dis- 
position dependent  upon  its  judicious  exercise.^  Nevertheless, 
the  injustice  or  unnaturalness  of  a  will  is  a  circumstance  which 
may  be  considered  with  other  evidence  tending  to  show,  on  the 
part  of  the  testator,  an  unbalanced  mind  or  a  mind  susceptible 
to  or  swayed  by  undue  influence.^ 


S  61a.  Partial  Invalidity  of  WilL— The  fact  that  a  portion  of 
a  will  is  invalid  does  not  necessarily  vitiate  the  effect  of  the 
entire  instrument.  A  will  may  be  void  in  part  and  valid  and 
effectual  as  to  the  residue.  On  the  other  hand,  the  void  pro- 
visions of  a  wiU  may  destroy  the  otherwise  valid  provisions.    If 


88  Estate  of  Moroj,  147  Gal.  495, 
82  Pac.  67;  Estate  of  V^icks,  139 
Cal.  195,  72  Pac.  902;  Boss  v.  Con- 
way, 92  Cal.  632,  28  Pae.  785;  In  re 
Turner's  Wm  (Or.),  93  Pac.  461; 
Daosxnan  v.  Bankin,  189  Mo.  677, 
107  Am.  St.  Bep.  391,  88  8.  W.  696; 
note  to  Bichmond's  Appeal,  21  Am. 
St.  Bep.  94. 

88  Estate  of  Brooks,  64  CaL  471; 
Estate  of  Carpenter,  94  CaL  406,  29 
Pac.  IIOL 

40  Estate  of  McDevitt,  96  CaL  17, 
30  Pae.  101;  Estate  of  Spencer,  96 
eta.  448,  31  Pac.  453;  Estate  of 
Kaufman,  117  Oal.  288,  59  Am.  St 
Bep.  179,  49  Pac  192;  Estate  of 
Donovan,  140  CaL  390,  73  Pae.  1081; 


Estate  of  Morej,  147  CaL  495,  82 
Pac.  57;  Ames  v.  Ames,  40  Or.  495, 
67  Pac.  757;  In  re  Turner's  Will 
(Or.),  93  Pac.  461;  Estate  of  Gor- 
kow,  20  Wash.  563,  56  Pac  385. 

41  Field  ▼.  Shorb,  99  Cal.  661,  34 
Pac.  504;  Estate  of  Wilson,  117  Cal. 
262,  49  Pac.  172,  711;  Estote  of 
Langford,  108  Cal.  608,  41  Pae.  701; 
Hubbard  y.  Hubbard,  7  Or.  42;  Bath- 
jens  V.  HerriU,  38  Wash.  442,  80  Pac. 
754.  ''That  a  will  is  what  may  be 
called  undutiful  is  material  only 
when  the  circumstances  are  such  as 
to  show  that  the  testator,  if  unin- 
fluenced,' would  most  likely  have 
made  what  is  called  a  dutiful  will." 
Estate  of  Buifino,  116  CaL  301^  48 
Pae.  127. 


VALIDITY  OF  WILL.  «5 

there  are  valid  and  invalid  clauses  in  a  will,  the  question  whether 
the  valid  ones  may  be  allowed  to  stand  depends  upon  whether  or 
not  the  invalid  ones  are  so  inextricably  interwoven  with  them  that 
they  cannot  be  eliminated  without  interfering  with  or  changing 
the  main  scheme  of  the  testator.*^  *'When  the  several  parts  of 
a  will  are  so  intermingled  or  interdependent  that  the  bad  cannot 
be  separated  from  the  good,  the  will  must  fail  altogether;  but 
when  it  is  possible  to  cut  out  the  invalid  provisions,  so  as  to  leave 
intact  the  parts  that  are  valid,  and  to  preserve  the  general  plan 
of  the  testator,  such  a  construction  will  be  adopted  as  will  prevent 
intestacy,  either  partial  or  total,  as  the  case  may  be."^ 

42  Estate  of  Fair,  136  Cal.  79,  «S      gcheme  of  disposition,  both  the  valid 
Pac.  306;  Estate  of  Pichor,  139  Cal.      ^^^  ^^^  .^^^.^  .^^^  ^^  ^^^  .^. 

682,  73  Pac.  606:  Toland  v.  Toland,  .,       ,      „     , 

123  Cal.  140,  55  Pac.  681.  strument  are  considered.    Sevier  v. 

48  Kalish  V.  Kalish,  166  N.  Y.  368,      Woodson,  205  Mo.  202,  120  Am.  Sk 

59  N.  £.  917.    In  ascertaining  the      Bep.  728,  104  8.  W.  1. 
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§  62.  Conflict  of  Laws. — ^The  validity  in  one  state  of  a  will 
executed  in  another  state  or  country  has  been  considered  in  a 
previous  chapter.^  So  has  the  validity  in  one  jurisdiction  of  the 
revocation  of  a  will  in  another.'  The  statutory  provisions  on  the 
question  of  what  law  governs  the  interpretation  of  wills,  in  ease 
of  a  conflict  between  the  laws  of  different  jurisdictions,  are  set 
forth  below,  [a]  Generally  speaking,  a  devise  of  real  property 
is  governed  by  the  law  of  the  place  where  the  property  is  situated, 
rather  than  by  the  law  of  the  place  where  the  will  is  executed ; ' 
while  a  bequest  of  personalty  is  construed  according  to  the  law 
of  the  domicile  of  the  testator  at'  the  time  of  his  death,  and  not 
by  the  law  of  the  place  where  the  property  is  situated.^  For 
example,  a  testamentary  gift  of  a  mortgage  on  real  estate  situated 
in  North  Dakota,  where  such  a  mortgage  is  regarded  as  personal 
property,  by  a  testator  domiciled  in  Pennsylvania,  will  be  inter- 
preted by  the  courts  of  North  Dakota  according  to  the  law  of 
Pennsylvania.^  And  in  case  a  will  works  an  equitable  conver- 
sion of  real  property  into  personalty,  a  trust  in  respect  thereto 
is  a  trust  of  personal  property,  the  validity  of  which  is  to  be 
determined,  not  by  the  law  of  the  situs  of  the  realty,  but  by 
the  law  of  the  jurisdiction  in  which  the  testator  was  domiciled 
when  he  died.^    The  law  of  other  states  is  generally  presumed  to 

[a]  The  OaUfoniia  Statute  (O.  O.  1876)  Provides:  ''The  validity  and 
interpretation  of  wills,  wherever  made,  are  governed,  when  relating  to 
property  within  this  state,  hj  the  law  of  this  state,  except  as  provided 
in  section  twelve  hundred  and  eighty-five.'^  En.  March  21,  1872.  Amd. 
1873-74,  235;  1905,  607. 

Tho  Idaho,  Montana^  North  Dakota,  South  Dakota,  and  TTtah  Statutes 
Provldo:  "Except  as  otherwise  provided,  the  validity  and  interpretation 
of  wiUs  are  governed,  when  relating  to  real  property  within  this  state, 
by  the  law  of  this  state;  when  relating  to  personal  property,  hj  the  law 
of  the  testator's  domicile.''  Ida.  Bev.  St.  5760;  Mont.  C.  C.  1838;  N. 
D.  Bev.  Cd.  5183;  8.  D.  Civ.  Cd.  1090;  Utah  Bev.  St.  2822. 

1  See  section  31,  ante,  and  statutes  <  Estate  of  Apple,  66  Gal.  432,  6 
thereunder.  Pae.  7;  Knox  v.  Baxter,  8  N.  D.  272, 

2  See  section  31,  ante,  and  statutes      78  N.  W.  352. 

thereunder.  ^  Crandell  v.  Barker,  8  N.  D.  263, 

s  Estate  of  Stewart,  26  Wash.  32,  78  K.  W.  347. 

66  Pac.  148,  67  Pac.  723.    See,  too,  «  Penfleld  v.  Tower,  1  N.  D.  216, 

Korris  v.  Harris,  15  Cal.  226.  46  N.  W.  413. 
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be  the  same  as  that  of  the  state  in  which  the  will  is  being  inter- 
pretedJ 

§  53.  Retrospective  Operation  of  Statutes. — ^The  validity  and 
construction  of  wills,  executed  before  the  enactment  of  the  codes, 
are  governed  by  the  law  as  it  stood  at  the  time  of  their  execution.' 
The  codes  do  not  impair  the  validity  of  the  execution,  or  affect 
the  construction^  of  any  will  made  before  they  went  into  effect,  [b] 

§  64.  Statutory  Rules  of  Interpretation. — Some  states  have  a 
code  provision  to  the  effect  fhat  in  interpreting  a  will,  ''the 
rules  prescribed  in  the  following  sections  of  this  chapter  are  to 
be  observed,*'  unless  a  contrary  intent  appears. [c]  Such  a  pro- 
vision has  reference  only  to  those  succeeding  sections  which  deal 
with  the  interpretation  of  wills,  and  not  to  those  which  have 
nothing  to  do  with  the  subject  of  interpretation,  but  which 
nevertheless  have  been  thrown  into  the  chapter  on  interpretation 
by  the  compilers  of  the  code.* 

§  55.  Ganying  Out  Intention  of  Testator. — ^The  first  great  rule 
in  the  interpretation  of  wills,  to  which  all  other  rules  must  bend, 
is  that  the  intention  of  the  testator,  expressed  in  his  will,  shall 
prevail,  provided  it  is  not  inconsistent  with  the  principles  of 

[b]  The  Oalifomia  Statute  (0.  0.  1376)  Provides:  ''The  provisions  of 
this  title  do  not  impair  the  validity  of  the  exeeution  of  any  wUl  made 
before  it  takes  effect,  or  affect  the  construction  of  any  snch  wiU."  En. 
March   21,    1872. 

Other  States  have  Statutes  like  the  California.  Ida.  Bev.  St.  5759; 
Mont.  C.  C.  1837. 

[c]  The  Oalifoxnia  Statute  (0.  O.  1319)  Provides:  ''In  interpreting  a 
will,  subject  to  the  law  of  this  state,  the  rules  prescribed  by  the  following 
sections  of  this  chapter  are  to  be  observed,  unless  an  intention  to  the 
contrary  clearly  appears."    En.  March  21,  1872. 

Other  States  have  Statutes  like  the  California.  Mont.  C.  C.  1772;  N. 
D.  Bev.  Cd.  5131;.  OkL  Bev.  St  6839;  8.  D.  Civ.  Cd.  1038;  Utah  Bev.  St. 
2769. 

T  Norru  v.  Harris,  15  Cal.  226.  9  Estate  of  Sutro,  189  CaL  87,  72 

s  Estate  of  Pfuelb,  48  Cal.  643;      P|^  827, 
Grimes  v.  Norris,  6  CaL  621,  65  Am. 
Dee.  545. 


INTEEPBETATTON  OF  WILIA 


69 


law.^®  The  statutes  declare  that  a  will  is  to  be  construed  accord- 
ing to  the  intention  of  the  testator;  and  where  his  intention 
cannot  have  effect  to  its  full  extent,  it  must  be  given  effect  as  far 
as  possible,  [d]  Some  statutes  declare  that  courts  shall  have  due 
regard  for  the  directions  of  a  will  and  the  true  interests  or  intent 
and  meaning  of  the  testator,  [e]  In  order  to  give  effect  to  the 
intention  of  a  testator  and  to  uphold  his  purpose,  a  liberal  inter- 
pretation should  be  given  to  the  will  and  all  reasonable  intend- 
ments indulged  in  its  favor.^^  The  intention  being  apparent, 
it  must  be  given  effect,  although  it  may  be  opposed  to  some  par- 
ticular words  and  phrases  employed,^^  and  although  the  instru- 
ment may  contain  defects/'  or  be  crudely  and  ungrammatically 
drawn." 


§  56.  Ascertaining  Intention.— The  intention  of  a  testator  is 
to  be  ascertained   from  the  language  of   the   will  itself.    The 

[d]  The  Oalifomia  Statato  (0.  0.  1317)  Provides:  '*A  wm  is  to  be 
conBtmed  according  to  the  i&tentioa  of  the  testator.  Where  his  intention 
cannot  have  effect  to  its  fuU  extent,  it  must  have  effect  as  far  as  possible." 
En.  March  21,  1878. 

Other  States  have  Statutes  the  same,  or  practically  the  same,  as  the 
California.  Mont.  0.  C.  1770;  N.  D.  Bev.  Gd.  5129;  Okl.  Bev.  St  6837; 
S.  D.  Civ.  Cd.   1036;   Utah  Bev.  St.  2767. 

[•]  The  Oregon  Statute  Provides:  ''All  courts  and  others  concerned  in 
the  execution  of  last  wills,  shall  have  due  regard  to  the  direction  of 
the  will,  and  the  true  interests  and  meaning  of  the  testator  in  aU  matters 
brought  before  them.''     (Or.  B.  A  0.  Cd.  5576.) 


10  Estate  of  Whitcomb,  86  Cal. 
265,  24  Pac.  1028;  Estate  of  Bogers, 
94  Cal.  526,  29  Pac.  962;  Estate  of 
Smith,  108  Cal.  115,  40  Pac.  1037; 
Estate  of  Pair,  132  Cal.  523,  84  Am. 
St.  Bep.  70,  60  Pac.  442,  64  Pac. 
1000;  Estate  of  Campbell,  27  Utah, 
361,  75  Pac.  851.  This  rule  applies 
to  olographic  wills.  Estate  of  Lake- 
meyer,  135  Cal.  28,  87  Am.  St.  Bep. 
96,  66  Pac.  961.  A  will  usually 
speaks  from  the  death  of  the  testa- 
tor, rather  than  from  the  date  of 
the  instrument,  unless  its  language 
indicates  a  contrary  intention.  Es- 
tate of  Painter,  150  Cal.  498,  505, 


S9  Pac.  98;  Morse  v.  Macrum,  22 
Or.  229,  29  Pac.  615,  30  Pac.  73; 
Heaston  ▼.  Krieg,  167  Ind.  101,  119 
Am.  St.  Bep.  475,  77  N.  E.  805. 

11  McClellan  v.  Weaver,  4  Cal. 
App.  597,  88  Pac.  646;  Welch  v. 
Huse,  49  Cal.  507;  Estate  of  Bogers, 
94  Cal.  526,  29  Pac.  962;  Estate  of 
Heywood,  148  Cal.  184,  82  Pac.  755. 

12  Estate  of  Pair,  132  Cal.  523,  84 
Am.  St.  Bep.  70,  60  Pac.  442,  64 
Pac.   1000. 

18  Estate  of  Willey  (Cal.),  56  Pac. 
550. 

H  Estate  of  Beith^  144  Cal.  814, 
77  Pac.  942. 
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inquiry  is  not  as  to  the  intention  which  existed  in  his  mind,  bat 
that  which  he  expressed  in  his  will.*'  The  entire  instrument 
should  be  considered  and  the  intention  gathered  from  all  the 
provisions  construed  together,**  even  including  those  admitted 
to  be  void.*''  In  case  of  an  uncertainty  arising  upon  the  face  of 
the  will,  the  intention  is  to  be  ascertained  from  the  words  of  the 
instrument,  taking  into  view  the  circumstances  under  which  it 
was  made,  exclusive  of  the  oral  declarations  of  the  testator.*® 

The  Waflhington  Statate  Provldas:  "AH  courts  and  othero  concerned  in 
the  execution  of  last  wills,  shall  have  due  regard  to  the  direction  of 
the  will,  and  the  true  intent  and  meaning  of  the  testator  in  all  the  matters 
brought  before  them."    Waeh«  BaL  Cd.  4614  (Pierce's  Cd.  2360). 


Iff  Estate  of  Young,  123  Gal.  337, 
55  Pac,  1011;  Estate  of  Walkerly, 
108  Cal.  627,  49  Am.  St.  Bep.  97, 
41  Pac.  772;  Estate  of  Pair,  132  Cal. 
523,  84  Am.  St.  Bep.  70,  60  Pac.  442, 
64  Pac.  1000;  note  to  Chappell  ▼. 
Missionary  Society,  50  Am.  St.  Bep. 
281.  A  will  cannot  be  affected  by 
an  instrument  executed  by  the  tes- 
tatrix several  years  previous,  to 
which  she  makes  no  reference.  Es- 
tate of  Tompkins,  132  CaL  173,  64 
Pac.  268. 

i«  Norris  v.  Hensley,  27  Cal.  489; 
De  Laurencel  v.  De  Boom,  67  Cal. 
362,  7  Pac.  758;  Estate  of  Heywood, 
148  Cal.  184,  82  Pac.  755;  McCul- 
lough  y.  Lauman,  38  Wash.  227,  80 
Pac.  441;  Goebel  v.  Wolf,  113  N.  Y. 
408,  10  Am.  St.  Bep.  464,  21  N.  E. 
388;  L'Etoumeau  v.  Henquenet,  89 
Mich.  428,  28  Am.  St.  Bep.  310,  50 
N.  W.  1077;  Eldred  v.  Meek,  183 
HI.  26,  75  Am.  St.  Bep.  86,  55  N.  E. 
536.  When  a  clause  in  a  wiU  pro- 
vides, in  general  terms,  {or  the  lim- 
itation over  of  the  devise  to  second 
taker  upon  a  contingent  event,  the 
intention  of  the  testator,  as  indicated 
by  aU  the  parts  of  the  wiU,  must  de- 
termine when  and  under  what  par- 
ticular   circumstances    the     contin- 


gency arises.    Shadden  v.  Hembree, 
17  Or.  14,  18  Pac.  572. 

17  Tilden  v.  Green,  130  N.  Y.  29, 
27  Am.  St.  Bep.  487,  28  N.  E.  880, 
14  L.  B.  A.  33. 

18  Estate  of  Marti,  132  Cal.  666, 
61  Pac.  964,  64  Pac  1071;  Kauf- 
man V.  Greis,  141  Cal.  295,  74  Pac. 
846;  Estate  of  Mackay,  107  Cal.  303, 
40  Pac.  558;  Estate  of  Smith,  145 
Cal.  118,  78  Pac.  369;  McClellan  v. 
Weaver,  4  Cal.  App.  596,  88  Pac.  646. 
In  ascertaining  the  intention,  ''the 
words  used  are  to  be  taken  accord- 
ing to  their  meaning  as  gathered 
from  a  consideration  of  the  whole 
instrument  and  a  comparison  of  its 
various  parts;  and  this  is  often  aided 
by  extrinsic  circumstances  surround- 
ing its  execution,  in  revealing  more 
clearly  the  motive  or  intention 
which  may  reasonably  be  supposed 
to  have  influenced  the  testator  in 
the  disposition  of  his  property." 
Jasper  v.  Jasper,  17  Or.  590,  22  Pac. 
162. 

If  a  testator  refers  in  his  will  to 
an  actually  existing  state  of  things 
at  the  time  of  its  execution,  the 
language  must  be  deemed  to  refer 
to  the  date  of  the  will,  not  to  that 
of  his  death,  and  its  provisions  must 
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This  is  the  role  declared  by  statute  in  many  states,  [f ]  So  far  as 
it  excludes  a  consideration  of  the  declarations  of  the  testator, 
it  probably  is  at  variance  with  the  correct  rule,  and  will  not  be 
extended  beyond  the  actual  language  of  the  statute.  It  applies 
to  ''mere  incidental  fugitive  utterances  or  declarations  of  intent/^ 
as  distinguished  from  those  deliberately  or  advisedly  made,  such 
as  specific  instructions  as  to  testamentary  disposition  given  to 
the  attorney  employed  to  draft  the  will.^®  Of  course  if  the 
language  of  the  will  is  clear  and  unambiguous,  there  is  no 
room  for  interpretation ;  ^  moreover,  courts  cannot  force  the  con- 
struction of  a  sentence,  or  even  a  word,  in  order  that  a  particular 
result  may  be  reached  or  the  will  saved  from  condemnation.  The 
circumstances  under  which  the  will  is  made  are  to  be  taken  into 
view  only  when  there  is  an  uncertainty  arising  upon  the  face  of 
the  document,  and  then  only  for  the  purpose  of  ascertaining  from 
the  words  of  the  will  the  intention  of  the  testator.^*  While  sur- 
rounding circumstances  may  be  considered  for  the  purpose  of 
ascertaining  the  objects  of  the  testator's  bounty,  or  the  subject 

[f]  The  Oallfornla  Btatata  (0.  0.  1318)  Provides:  <<Li  case  of  nneer- 
tainty  arising  upon  the  face  of  a  wiU,  as  to  the  application  of  any  of  its 
provisions,  the  testator's  intention  is  to  be  ascertained  from  the  words 
of  the  will  taking  into  view  the  circumstances  under  which  it  was  made 
exclusive  of  his  oral  declarations."     En.  March  21,  1872. 

Other  States  have  Statutes  like  the  California.  Mont.  C.  C.  1771; 
N.  D.  Rev.  Cd.  6130;  Okl.  Bev.  St.  6838;  S.  D.  Civ.  Gd.  1037;  Utah  Bev. 
St  2768. 


be  construed  with  reference  to  the 
circumstances  by  which  he  under- 
stood himself  to  be  surrounded,  and 
the  condition  present  to  his  mind 
when  the  will  was  written.  Estate 
of  Pearsons,  99  Gal.  30,  33  Pac.  751. 

Parol  evidence  of  the  circum- 
stances is  admissible  on  the  question 
whether  a  devise  of  the  residue  of 
the  estate  of  the  testatrix  was  in- 
tended as  a  ^f  t  to  her  three  nephews 
in  equal  proportions  or  was  intended 
as  a  devise  to  them  as  a  class.  Es- 
tate of  Langdon,  129  GaL  451,  62 
Pac.  73. 

Declarations  of  a  testator  to  his 


executor  more  than  five  years  after 
the  execution  of  his  will,  as  to  what 
he  intended  by  his  wiU,  are  inadmis- 
sible. Estate  of  Gilmore,  81  Gal. 
240,  22  Pac.  655. 

l»  Estate  of  Dominici,  151  Gal. 
181,  90  Pac.  448,  holding  that  the 
attorney  who  drew  a  will  may,  in 
order  to  identify  the  beneficiaries, 
testify  as  to  the  instructions  given 
him  by  the  testator. 

20  Estate  of  Pair,  132  Gal.  523,  84 
Am.  St.  Bep.  70,  60  Pac.  442,  64  Pac 
1000. 

21  Estate  of  Tompkins,  182  GmL 
173,  64  Pac.  268. 
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matter  of  a  devise  or  bequest,  they  cannot  be  resorted  to  for  the 
pi"'pose  of  importing  into  the  will  any  intention  not  therein 
expressed.^  In  case  a  resort  to  the  attending  circumstances  is 
proper,  parol  evidence  in  respect  to  them  is  admissible.^  But 
"parol  evidence — even  declarations  of  the  testator — ^is  never 
admissible  to  modify,  change,  or  vary  his  expressed  intent.  This 
must  be  deduced  from  the  face  of  the  will,  or  the  bequest  or 
devise  fails.  The  apparent  exceptions  to  this  rule  which  allow 
parol  evidence  in  the  case  of  latent  ambiguities,  or  to  establish 
an  implied  trust,  or  to  perfect  imperfect  descriptions  of  bene- 
ficiaries or  the  subject  matter  of  a  devise  or  bequest,  are  not  true 
exceptions  at  alL"^ 

§  67.  Constming  Instruments  Together— Codicil  and  Will. — 
A  will  may  consist  of  more  than  one  document.^  And  when  there 
are  several  testamentary  instruments,  executed  by  the  same 
person,  they  are  taken  and  construed  together^  as  one.[g]  If 
there  is  a  codicil,  it  and  the  will  are  construed  together  as  a 
single  instrument,  to  gather  the  one  general  intent  ^pervading 
both,  and  to  form,  if  possible,  one  consistent  whole.^  In'  case  of 
a  repugnancy  between  the  two,  while  the  codicil  must  prevail 
as  the  final  expression  of  the  testator,  nevertheless  it  is  not 
allowed  to  vary  or  modify  the  will  unless  such  is  his  plain  intent.^ 

[g]  Tlie  Oalifomla  Statute  (0.  0.  1S20)  Provides:  '<  Several  testamentary 
instruments,  executed  by  the  same  testator,  are  to  be'  taken  and  construed 
together  as  one  instrument."    En.  March  21,  1872. 

Other  States  have  Statutes  like  the  California.  Mont.  G.  0.  1774;  N.  D. 
Bev.  Cd.  5132;  Okl.  Bev.  St.  6840;  S.  D.  Ciy.  Cd.  1039;  Utah  Bev.  St. 
2770. 


22  See  note  to  Ghappel  y.  Mis- 
sionary Society,  50  Am.  St.  Bep.  281. 

38  Mitchell  V.  Donohue,  100  Oal. 
202,  38  Am.  St.  Bep.  279,  34  Pac.  614; 
Clarke  y.  Bansom,  50  CaL  595. 

M  Estate  of  Young,  123  CaL  837, 
55  Pao.  1011. 

95  See  section  46,  ante. 

at  Estate  of  Murphy,  104  CaL  554, 
88  Pac.  543. 

S7  Estate  of  Barclay  (Cal.),  93 
Pac  1012;  Payne  v.  Payne,  18  CaL 
802;  Estote  of  Ladd,  94  Cal.  670,  30 


Pae.  99;  Adair  v.  Adair,  11  N.  D. 
175,  90  N.  W.  904;  Estate  of  Noon 
(Or.),  88  Pac.  673;  Hunt  v.  Hunt,  18 
Wash.  14,  60  Pac.  578. 

28  Estate  of  Dominici,  151  Cal.  181, 
90  Pac.  448;  Estate  of  McCauley, 
188  Cal.  432,  71  Pac.  512;  Estate  of 
De  Layeaga,  119  Cal.  651,  51  Pac. 
1074;  Pardee  y.  Kuster  (Wyo.),  89 
Pac.  572;  Sturgis  y.  Work,  122  Ind. 
134,  17  Anu  St.  Bep.  349,  22  N.  E. 
996;  Sigel's  Estate,  213  Pa.  14t, 
110  Am.  St.  Bep.  515,  62  AtL  175.  1 
L.  B.  A.,  N.  S^  897. 
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S  68.  Harmonizmg  Varioui  Parts  of  Inrtnunent.— All  the 
Yarions  parts  of  a  will  are  constmed  in  relation  to  each  other, 
ao  as  to  form,  if  possible,  one  consistent  whole ;  ^  but  if  different 
parts  are  irreconcilable,  the  latter  prevails,  [h] 

§  69.    Explaining  One  Part  by  Beference  to  Others. — And  if 

the  meaning  of  any  part  of  a  will  is  ambiguous  or  doubtful,  it 
may  be  explained  by  any  reference  thereto,  or  recital  thereof,  in 
another  part  of  the  instrument,  [i] 

§  60.  Transposing,  Supplying,  or  Bejecting  Words. — ^A  court 
eannot  reform  a  will  after  the  death  of  the  testator ;  ^  nor  can  it 
transpose  words  or  provisions  therein,  so  as  to  change  the  import 
and  meaning,  when  the  intention  of  the  testator  can  be  discovered 
from  an  examination  of  the  instrument  as  it  is  written.'^  How- 
ever, courts,  in  reading  a  will,  do  not  hesitate  to  transpose  words, 
supply  omitted  ones,  and  reject  those  that  are  repugnant,  when 
necessary  to  do  so  in  order  to  give  effect  to  the  evident  meaning 
and  purpose  of  the  testator.^ 

[h]  The  CaUfomla  Btatata  (0.  0.  1321)  Provides:  '<An  the  parts  of  a 
win  are  to  be  conetmed  in  relation  to  each  other,  and  so  as,  if  possible, 
to  form  one  consistent  whole;  but  where  several  parts  are  absolutely  ir- 
reconcilable, the  latter  must  prevail."    En.  March  21,  1872. 

Other  States  have  Statates  like  the  California.  Mont.  C.  C.  1773;  N. 
D.  Bev.  Cd.  5133;  Old.  Bev.  St.  6841;  8.  D.  Civ.  Cd.  1040;  Utah  Bev. 
St.   2771. 

[1]  The  OaUfomia  Statute  (0.  0.  1323)  Provides:  "Where  the  meaning 
of  any  part  of  a  will  is  ambiguous  or  doubtful,  it  may  be  explained  by 
any  reference  thereto,  or  recital  thereof,  in  another  part  of  the  will." 
Kn.  March  21,  1872. 

Other  States  have  Similar  Statutes.  N.  D.  Bev.  Cd.  5135;  Okl.  Bev.  St. 
6843;  S.  D.  Civ.  Cd.  1042;  Utah  Bev.  St.  2773. 


ss  Estate  of  Mayhew,  4  Cal.  App. 
166,  87  Pac.  417. 

so  Estate  of  Callaghan,  119  Cal. 
571,  51  Pac.  860,  39  L.  B.  A.  689. 

si  Estate  of  Schedel,  73  Cal.  594, 
15  Pac.  297;  Adair  v.  Adair,  11  N. 
D.  175,  90  N.  W.  804. 

92  Estate  of  Wood,  36  Cal.  75; 
MiteheU  y.  Donohue,  100  Cal.  202,  38 


Am.  St.  Bep.  279,  34  Pac.  614;  Es- 
tate of  Stratton,  112  Cal.  513,  44 
Pac.  1028;  Pickison  v.  Dickison,  138 
HI.  541,  32  Am.  St.  Bep.  163,  28  N. 
E.  792;  Boss  v.  Hale,  185  HI.  378, 
76  Am.  St.  Bep.  40,  56  K.  E.  1073; 
Gilmor's  Estate,  154  Pa.  523,  35  Am. 
St.  Bep.  855,  26  AtL  614. 
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§  61.  Gorrecting  Errors  in  Description. — ^In  case  of  an  error 
in  the  description  of  land  devised,  the  erroneous  part  may  be 
rejected.^  But  there  must  be  sufficient  in  the  will,  after  striking 
out  the  false  terms,  to  designate  with  reasonable  certainty  the 
particular  tract  which  the  testator  intended  to  dispose  of.  If 
the  instrument  is  entirely  devoid  of  any  general  description  which 
can  be  identified  by  extrinsic  evidence,  and  the  rejection  of  the 
erroneous  terms  leaves  the  description  not  merely  imperfect,  but 
hopelessly  uncertain,  the  devise  must  fail.^  Of  course,  when  a 
will  contains  an  imperfect  description  of  either  person  ^  or  prop* 
erty,^.the  description  may  be  made  more  certain  from  the  context 
of  the  writing  or  from  extrinsic  evidence,  except  that  casual  or 
random  declarations  of  the  testator  as  to  his  intentions  cannot 
be  received.*^  This  rule  has  been  embodied  in  the  statutes  of 
several  states,  [j]      An  erroneous  statement  as  to  the  location  of 

[J]  Tbe  Oalifomla  Statate  (0.  0.  1340)  ProvidM:  ''When,  applying  a 
will,  it  if  found  that  thero  is  an  imperfect  description,  or  that  no  person 
or  property  exactly  answers  the  description,  mistakes  and  omissions  must 


8S  Moreland  v.  Brady,  8  Or.  303, 
34  Am.  Bep.  581;  Pate  ▼.  Bushong, 
161  Ind.  533,  69  N.  E.  291,  100  Am. 
St.  Bep.  287,  63  L.  B.  A.  593;  Whit- 
comb  ▼.  Bodman,  156  111.  116,  47  Am. 
St.  Bep.  181,  40  N.  E.  553,  28  L. 
B.  A.  149. 

M  Lynch  v.  Lynch,  142  CaL  873, 
75  Pac.  1086. 

<s  See  section  56,  ante;  Estate  of 
Callaghan,  119  Gal.  571,  51  Pac.  860, 
39  L.  B.  A.  689;  Estate  of  Klein,  35 
Mont  185,  88  Pac.  798;  note  to 
Chappel  ▼.  Missionary  Society,  50 
Am.  St.  Bep.  287.  Parol  evidence 
is  admissible  to  show  the  identity  of 
a  legatee.  Beformed  Presbyterian 
Church  ▼.  McMillan,  31  Wash.  643, 
72  Pac.  502;  Estate  of  Stewart,  26 
Wash.  32,  66  Pac.  148,  67  Pac.  723. 

If  a  win  designates  a  devisee  as 
the  half-brother  of  the  testator, 
when  he  has  no  half-brother,  it  may 
be  shown  by  extrinsic  evidenea  that 


he  had  a  brother  in  law  of  the  same 
name  as  the  designated  devisee,  and 
the  wiU  given  effect  accordingly. 
Bathjens  v.  Merrill,  38  Wash.  442, 
80  Pac.  754. 

In  Estate  of  Gibson,  75  Cal.  329, 
17  Pac.  438,  a  misnomer  of  a  chari- 
table institution  named  as  residuary 
legatee  was  overcome.  In  Cross  v. 
Cross,  23  Wash.  673,  63  Pac.  428,  the 
court  was  unable  to  determine  the 
donees  intended  by  the  testator. 

80  See  section  56,  ante;  Jones  ▼. 
Dove,  6  Or.  188,  7  Or.  467.  It  is 
weU  understood  that  if  a  will  is  cer- 
tain in  its  terms  as  to  the  property 
devised  and  the  person  of  the  dev- 
isee, extrinsic  evidence  cannot  be  in- 
troduced to  change  or  vary  its 
terms.  Taylor  v.  Horst,  23  Wash. 
446,  63  Pac.  231. 

87  Estate  of  Dominici,  151  CsL 
185,  90  Pac.  448;  Estate  of  Holt,  146 
CaL  77,  79  Pac  585. 
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property  intended  to  be  devised  will  not  limit  or  restrict  an 
otherwise  definite  description.^ 

§  62.  Interpreting  Technical  Words. — ^Technical  words  in  a 
will  are  taken  in  their  technical  sense,  unless  the  context  clearly 
indicates  a  contrary  intention,  or  unless  it  satisfactorily  appears 
that  the  will  was  drawn  solely  by  the  testator,  who  was  unao* 
quainted  with  such  technical  sense,  [k]  These  rules  have  been 
applied  to  such  words  as  ''common  property, "••  *' revert/'^ 
•'devise/'  "bequest/' **  "issue"  and  "heirs."  *» 

§  63.  "Heirs/'  "Belatives,"  etc.,  as  Words  of  Donation  and 
not  of  liimitation. — On  this  subject  the  statutes  of  several  of  the 
states  speak  very  fully ;  [1]  but  they  have  not,  to  any  considerable 

be  corrected,  if  the  error  appears  from  the  context  of  the  will  or  from 
extrinsic  evidence;  but  evidence  of  the  declarations  of  the  testator  at  to 
his  intentions  cannot  be  received."    En.  March  21,  1872. 

Oilier  States  have  Statates  the  same  as  the  California.  Mont.  C.  0. 
1793;  N.  D.  Bev.  Gd.  5152;  Okl.  Bev.  St.  6860;  &  D.  Civ.  Cd.  1059;  UUh 
Ber.  St.  2790. 

[k]  The  CaUfomia  SUtate  (O.  O.  1327)  Pxovides:  ''Technicel  words  Ib 
a  will  are  to  be  taken  in  their  technical  sense,  unless  the  context  clearly 
indicates  a  contrary  intention,  or  unless  it  satisfactorily  appears  that  the 
will  was  drawn  solely  by  the  testator,  and  that  he  was  unacquainted  with 
such  technical  sense.''    En.  March  21,  1872.    Amd.   1905,  606. 

The  Montana^  Kortb  Dakota,  Oklahoma^  Sontli  Dakota^  and  ntak  Stat- 
utes are  the  same  as  the  California,  except  that  they  omit  the  last  clause, 
'*or  unless  it  satisfactorily  appears  that  the  will  was  drawn  solely  by  the 
testator,  and  that  he  was  unacquainted  with  such  technical  sense."  Mont. 
C.  G.  1780;  N.  D.  Bev.  Cd.  5139;  OkL  Bev.  St.  6847;  S.  D.  Civ.  Cd.  1046; 
Utah  Bev.  St.  2777. 

[1]  The  Oalifonila  Statutes  (0.  0.  1334,  1335)  Provide:  '<A  testamen- 
tary disposition  to  'heirs,'  'relations,'  'nearest  relations,'  'representa- 
tives,' 'legal  representatives,'  or  'personal  representatives,'  or  'family,' 
'issue,'  'descendants,'  'nearest'  or  'next  of  kin,'  of  any  person,  without 
other  words  of  qualification,  and  when  the  terms  are  used  as  words  of 

88  Portland  Trust  Co.  v.  Beatie,  32  41  Estate   of  Campbell,  27   Utah, 

Or.  305,  52  Pac.  89.  36I,  75  Pac.  851. 

»  Estate    of   Beinhardt,    74   Cal.  ^^  ^^      .         _      ,       -.^  ^  ,    .^.^ 

365,  16  Pac.  13.  "^  ^^""  ^-  ^^""^^y'  ^^  ^*^-  ^^^^ 

40  Estate  of  Bennett,  134  CaL  320,  Estate  of  Utz,  43  Cal.  200;  Estate  of 

66  Pac.  370.  Cavarly,  119  CaL  406,  51  Pae.  629. 
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extent,  been  before  the  courts  of  last  resort  for  interpretation. 
The  rule  in  Shelley's  Case,  learnedly  discussed  in  some  of  the 
early  decisions,**  is  no  longer  in  force  in  most  jurisdictions.** 

§  64.  Words  Referring  to  Death  or  Survivorship. — ^Words  in 
a  will  referring  to  death  or  survivorship,  simply,  relate  to  the 
time  of  the  testator's  death,  unless  possession  is  actually  post- 
poned,**^ when  they  must  be  referred  to  the  time  of  possession,  [m] 
However,  the  period  to  which  survivorship  is  to  relate  depends 
rather  upon  the  apparent  intent  of  the  testator,  to  be  collected 
from  the  particular  disposition  or  the  general  context  of  the  will, 
than  upon  any  rigid  or  technical  words.** 

§  65.  Preoatory  Words. — ^Precatory  words  in  testamentary 
instruments,  that  is,  words  of  request,  desire,  or  recommendation, 
as  distinguished  from  direct  or  imperative  words,  have  been 
the  subject  of  a  vast  amount  of  discussion.*'^    In  former  times, 

• 

donation,  and  not  of  limitation,  vests  the  property  in  those  who  would  be 
entitled  to  succeed  to  the  property  of  such  person,  according  to  the  provi- 
sions of  the  title  on  succession  in  this  code."    En.  March  21,  1872. 

"The  terms  mentioned  in  the  last  section  are  used  as  words  of  donation, 
and  not  of  limitation,  when  the  property  is  given  to  the  person  so  desig- 
nated directly,  and  not  as  a  qualification  of  an  estate  given  to  the  an- 
cestor of  such  person."    En.  March  21,  1872. 

Otber  States  have  SUtutes  like  the  California.  Mont.  0.  C.  1787,  1788; 
K.  D.  Bev.  Cd.  5146,  5147;  Okl.  Bev.  St.  6854,  6855;  S.  I>.  Oiv.  Cd.  1053, 
1054;  UUh  Bev.  St.  2784,  2785. 

[m]  The  OaUfomla  Statota  (0.  O.  1336)  Provides:  "Words  in  a  will 
referring  to  death  or  survivorship,  simply,  relate  to  the  time  of  the  tes- 
tator's death,  unless  possession  is  actually  postponed,  when  they  must  be 
referred  to  the  time  of  possession."    En.  March  21,  1872. 

Other  States  have  Statutes  the  same  as  the  California.  Mont.  C.  C. 
1789;  N.  D.  Bev.  Cd.  5148;  Okl.  Bev.  St.  6856;  S.  D.  Civ.  Cd.  1055;  Utah 
Bev.  St.  2786. 

48  Estate  of  Utz,  48  Cal.  200.  ^  Estate  of  Alexander,  149  Oal. 

M  See  CaL  C.  C.  779;  Mont.  C.  0.      1*^>  ^  I**©-  308. 

1828;  N.  D.  Bev.  Cd.  4779;   S.  D.      ,,^^^"*:*:,^'  ^^*^''  ^^*  ^^-  ^««' 

,  45  x'ac.  1063. 

Civ.  Cd.  269;  notes  to  Polf  ▼.  Pans,  ,,  g^^    ^^^    ^^^^^    ^^    precatory 

80  Am.  Dec.  415;  Carpenter  v.  Van  words,  106  Am.  St  Bep.  499,  44  Am. 
CMiBder,  11  Am.  St.  Bep.  100.  Dee.  877. 
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the  courts  seem  to  have  been  disposed  to  lay  hold  of  almost  any 
precatory  word  to  create  a  trust.  In  recent  years,  however, 
courts  have,  practically  with  unanimity,  maintained  that  when 
property  is  given  absolutely,  a  trust  is  not  lightly  to  be  imposed, 
upon  mere  words  of  request,  recommendation,  and  confidence; 
and  accordingly  they  have  aflSrmed  that  such  words  will  be  given 
their  ordinary  and  natural  import,  and  not  to  be  regarded  as 
imperative,  unless  it  is  clear  that  the  testator  so  intended  them.^ 


§  66.  Taking  Words  in  Ordinary  Sense. — ^As  a  rule  the  words 
of  a  will  are  taken  in  their  ordinary  and  grammatical  sense,^ 
unless  a  clear  intention  to  use  them  in  another  sense  appears, 
and  that  other  can  be  ascertained,  [n]  These  rules  have  been 
applied  to  such  words  as  "aforesaid,"**  ''between,*'"  "fam- 
ily,"« '  'herein, " "  " ornaments, " "" pro  rata, " »  " property, ' ' « 
"residue,?' «''  "revert.""    The  words  "children,"  "nephews," 

[n]  The  Calif omia  Stotate  (0.  0.  1824)  Provides:  <<The  words  of  a  wiU 
are  to  be  taken  in  their  ordinary  and  grammatical  sense,  nnless  a  clear 
intention  to  use  them  in  another  sense  can  be  collected,  and  that  other 
can  be  ascertained."     En.  March  21,  1872. 

Other  States  have  Statatas  like  the  California.  Mont.  G.  C.  1777;  N.  D. 
Bev.  Cd.  5136;  Okl.  Bev.  St.  6844;  S.  D.  Civ.  Gd.  1043;  Utah  Bev.  St.  2774. 


4B  Kaufman  ▼.  Gries,  141  Gal.  295, 
74  Pae.  846;  Estate  of  Marti,  132 
Gal.  665,  61  Pac.  964,  64  Pac.  1071; 
Estate  of  Buhrmeister,  1  Gal.  App. 
80,  81  Pac.  752.  While  the  desire 
of  a  testator  for  the  sale  of  his  es- 
tate may  be  a  mere  request  when  ad- 
dressed to  his  devisee,  it  may  be 
construed  as  a  command  when  ad- 
dressed to  his  executor.  Estate  of 
Pforr,  144  Gal.  121,  77  Pac.  825. 

^  Estate  of  Mayhew,  4  GaL  App. 
165,  87  Pac.  417;  Martin  ▼.  Preston 
(Wash.),  94  Pac.  1087;  Toland  v.  To- 
land,  123  Gal.  140,  56  Pac.  681;  Es- 
tate of  Klein,  35  Mont.  185,  88  Pae. 
798,  construing  "firm"  or  partner- 
ship. "Words  not  technical  are  In- 
terpreted in  their  ordinary  and  pop- 
ular  signification,   bat   not   always 


so."    Piatt  ▼.  Brannan,  34  Colo.  126, 
114  Am.  St.  Bep.  147,  81  Pac.  765. 
BO  Estate  of  Pearsons,  98  Gal.  603, 
3?J  Pac.  451. 

61  Estate  of  Morrison,  138  Gal.  401, 
71  Pac.  453. 

62  Estate  of  Bennett,  134  GaL  320, 
66  Pac.  370. 

68  Estate  of  Pearsons,  98  Gal.  603, 
33  Pae.  451. 

64  Estate  of  Traylor,  76  Gal.  189, 
16  Pac.  774. 

66  Bosenberg  v.  Frank,  68  Gal. 
387. 

60  Estate  of  Pearsons,  98  Gal.  603, 
83  Pac.  451. 

67  Le  Breton  t.  Gook,  107  Gal.  410, 
40  Pac.  562. 

68  Estate  of  Bennett,  134  GaL  820, 
66  Pac.  370. 
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"cousins,"  and  the  like,  are  ordinarily  presumed  to  be  used  in 
their  primary  and  natural  sense.  The  term  "children,"  however, 
has  been  construed  to  include  grandchildren.*®  "Money"  may 
be  construed  to  include  both  real  and  personal  property .•^  A 
bequest  of  "all  my  books  and  papers"  has  been  held  not  to  include 
bank-books  and  the  money  on  deposit  represented  thereby .•^ 

A  word  occurring  more  than  once  in  a  will  is  ordinarily  pre- 
sumed to  be  used  always  in  the  same  sense,  unless  a  contrary 
intention  appears  from  the  context.^ 

§  67.  Oiving  Words  Operative  Oonstmction.— In  construing  a 
will,  effect  should  given,  if  possible,  to  every  object  ^  and  every 
expression  therein  contained.^  It  is  a  fundamental  rule  that  the 
words  of  a  will  are  to  receive  an  interpretation  which  will  give 
to  every  expression  some  effect,  rather  than  one  which  wiU  render 
any  of  the  expressions  ^  inoperative,  [nn] 


§  68.  Avoiding  Intestacy.— The  making  of  a  will  raises  a  pre- 
sumption that  the  testator  intended  to  dispose  of  all  his  property .•• 
And  constructions  which  lead  to  intestacy,  total  or  partial,  are 
not  favored.    Therefore,  such  an  interpretation  should,  when 

[nn]  The  California  Statute  (0.  O.  1325)  Provides:  ''The  words  of  a 
will  are  to  receive  an  interpretation  which  will  give  to  every  expression 
some  effect,  rather  than  one  which  wiU  render  any  of  the  expressions 
inoperative."    En.  March  21,  1872. 

Other  States  have  Statutes  the  same,  or  substantiaUy  the  same,  as  Cali- 
fornia. Mont.  C.  C.  1778;  N.  D.  Eev.  Cd.  5137;  Okl.  Bev.  St.  6845;  8.  D. 
Civ.  Cd.  1044. 


60  Estate  of  Schedel,  73  Cal.  594, 
15  Pac.  297;  Bhoton  v.  Blevin,  99 
Cal.  645,  34  Pac.  513. 

60  Estate  of  MUler,  48  Cal.  165, 
22  Am.  Bep.  422. 

61  Estate  of  Jeffrey,  1  Cal.  App. 
524,  82  Pac.  549. 

62  Le  Breton  v.  Cook,  107  Cal.  410, 
40  Pac.  552;  Piatt  v.  Brannan,  34 
Colo.  126,  114  Am.  St.  Bep.  147,  81 
Pac.  755;  Bhodes  v.  Weldy,  46  Ohio 
St.  234,  15  Am.  St.  Bep.  584,  20  N. 
E.  461. 


68  Webster  v.  Thomdyke,  11  Wash. 
390,  39  Pac.  677. 

64  Bhoton  V.  Blevin,  99  Cal,  645, 
34  Pac.  513;  Estate  of  Mayhew,  4 
Cal.  App.  165,  87  Pac.  417. 

65  Estate  of  Stratton,  112  Cal.  513, 
44  Pac.  1028;  Bhoton  v.  v.  Blevin, 
99  Cal.  645,  34  Pac.  513;  Estate  of 
Tompkins,  132  Cal.  173,  64  Pac.  268. 

66  O'Connor  v.  Murphy,  147  Cal. 
148,  81  Pac.  406;  Pate  v.  Bushong, 
161  Ind.  533,  100  Am.  St.  Bep.  287, 
69  N.  £.  291,  63  U  B.  A.  593. 
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reasonably  possible,  be  placed  upon  the  provisions  of  a  testa- 
mentary instrument  as  will  prevent  that  result®'  These  prin- 
ciples have  been  made  a  part  of  the  statutory  law.  [o]  Of  course 
if  the  expressed  intent  of  a  testator  is  intestacy,  he  must  be  pre- 
sumed to  have  intended  that  result.® 


§  69.  Modifying  or  Cutting  Down  Clear  Oift. — ^A  clear  and 
distinct  devise  or  bequest  is  not  affected  or  impaired  by  other 
words  in  the  will  not  equally  clear  and  distinct,**  nor  by  any 
reasons  assigned  therefor,  nor  by  inference  or  argument  from 
other  parts  of  the  instrument,  nor  by  an  inaccurate  recital  of  or 
reference  to  its  contents  in  another  part.[oo]  *'The  authorities 
all  agree  that  when  an  absolute  estate  has  been  conveyed  in  one 
clause  of  a  will,  it  will  not  be  cut  down  and  limited  by  subsequent 
words,  except  such  as  indicate  as  clear  an  intention  therefor  as 

[o]  The  OaUfomla  Statate  (O.  0.  1326)  Provides:  "Of  two  modes  of 
interpreting  a  will,  that  is  to  be  preferred  which  wiU  prevent  a  total 
intestacy."    En.  March  21,  1872. 

Other  States  have  Statutes  like  the  California.  Mont.  C.  C.  1779;  N.  D. 
Bev.  Cd.  5138;  OkL  Bev.  St.  6845;  S.  D.  Civ.  Cd.  1045;  Utah  Bev.  St. 
2776. 

[oo]  The  OaUfomla  Statate  (0.  O.  1822)  Provides:  "A  clear  and  dis- 
tinct devise  or  bequest  cannot  be  affected  hy  any  reason  assigned  therefor, 
or  hj  any  other  words  not  equally  clear  and  distinct,  or  by  inference 
or  argument  from  other  parts  of  the  will,  or  by  an  accurate  recital  of  or 
reference  to  its  contents  in  another  part  of  the  will.''  En.  March  21, 
1872. 

Other  States  have  Statutes  the  same  as  the  California.  Mont.  C.  C.  1775; 
N.  D.  Bev.  Cd.  5134;  Okl.  Bev.  St.  6842;  S.  D.  Civ.  Cd.  1041;  Utah  Bev. 
St.   2792. 


07  McClellan  v.  Weaver,  4  Cal. 
App.  596,  88  Pac.  646;  Le  Breton  v. 
Cook,  107  CaL  410,  40  Pac.  652;  Es- 
tate of  Murphy,  104  CaL  554,  38  Pac. 
543;  Toland  v.  Toland,  123  Cal.  140, 
55  Pac.  681;  Estate  of  Grannies,  142 
Cal.  1,  75  Pac.  324;  Estate  of  Fay, 
145  Cal.  82,  104  Am.  St.  Bep.  17,  78 
Pac.  340;  Estate  of  Heywood,  148 
Cal.  184,  82  Pac.  756.  In  Estate  of 
Lux,  149  Gal.  200,  85  Pac.  147,  it 
was  held  that  where  a  wife  died  after 


her  husband  made  his  will,  but  be- 
fore he  died,  all  the  community  prop- 
erty passed  under  the  will. 

08  Estate  of  Young,  123  Cal.  337, 
55  Pac.  1011;  Cross  v.  Cross,  23 
Wash.  673,  63  Pac.  528. 

OS  Estate  of  Upham,  127  Cal.  90, 
59  Pac  315;  Estate  of  Campbell,  27 
Utah,  361,  75  Pac.  851;  Bogers  v. 
Strobach,  15  Wash.  472,  46  Pae. 
1040. 
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was  shown  by  the  words  creating  the  estate.  Words  which 
merely  raise  a  doubt  or  suggest  an  inference  will  not  affect  the 
estate  thus  conveyed,  and  any  doubt  which  may  be  suggested  by 
reason  of  such  subsequent  words  must  be  resolved  in  favor  of  the 
estate  first  conveyed.  This  rule  of  construction  controls  the  rule 
that  an  interest  given  in  one  clause  of  a  will  may  be  qualified  or 
limited  by  a  subsequent  clause.  "''• 


§  70.  Oeneral  Oift  of  All  Testator's  Property. — ^A  devise  or 
bequest  of  all  the  testator's  real  or  personal  property,  in  express 
terms,  or  in  any  other  terms  denoting  an  intent  to  make  such  a 
disposition,  passes  all  the  real  or  personal  property  which  he  was 
entitled  to  dispose  of  at  the  time  of  his  death,  [p]  However,  a 
devise  of  all  the  property  of  which  the  testator  may  die  possessed 
applies,  so  far  as  concerns  the  community  property,  only  to  his 
moiety  thereof.^^  A  devise  to  executors,  in  trust  for  the  heirs, 
of  all  the  testator's  property,  real  and  personal,  wherever  situ- 
ated, includes  the  homestead  of  the  testator  and  his  family.^' 

[p]  The  Oallfomla  Statate  (0.  0.  1331)  Provides:  ''A  deviae  or  bequest 
of  aH  the  testator's  real  or  personal  property,  in  express  terms,  or  in 
any  other  terms  denoting  his  intent  to  dispose  of  aU  his  real  or  personal 
property,  passes  aU  the  real  or  personal  property  which  he  was  entitled 
to  dispose  of  by  wiU  at  the  time  of  his  death.''    £n.  March  21,  1872. 

Ofher  States  have  Statutes  like  the  California.  Mont.  G.  G.  1784;  N.  D. 
Bev.  Cd.  5143;  Okl.  Bev.  St.  6851;  S.  D.  Civ.  Gd.  1050;  Utah  Bey.  St.  2781. 


TO  Estate  of  Marti,  132  Gal.  666, 
61  Pac.  964,  64  Pac.  1071;  Estate  of 
Oranniss,  142  Gal.  1,  76  Pac.  324; 
Piatt  ▼.  Brannan,  34  Golo.  125,  114 
Am.  St.  Bep.  147,  81  Pac.  755; 
Beeves  v.  School  District,  24  Wash. 
282,  64  Pac.  752. 

A  larger  estate  will  not  be  implied 
where  a  smaller  estate  is  expressly 
granted.  Estate  of  Beinhardt,  74 
CaL  365,  16  Pac.  18. 

Bequest  once  made  will  not  be  re- 
voked, unless  no  other  construction 
ean  reasonably  be  put  upon  the  lan- 
guage used.  Estate  of  McCauley, 
188  Gal.  432,  71  Pac  6U. 


For  authorities  on  the  question 
whether  a  devise  creates  a  fee  or  a 
less  estate,  see  Norris  v.  Hensley,  27 
Gal.  439;  Bemal  v.  Wade,  46  Gal. 
663;  Estate  of  Delaney,  49  GaL  76; 
Le  Breton  ▼.  Gook,  107  Gal.  410,  40 
Pac.  552;  Hovey  y.  Walbank,  100 
Gal.  192,  34  Pac.  650;  Piatt  v.  Bran- 
nan,  34  Golo.  125,  114  Am.  St.  Bep. 
147,  81  Pac.  755;  Winchester  y. 
Hoover,  42  Or.  310,  70  Pac.  1035; 
Bowland  ▼.  Warren,  10  Or.  129. 

n  Estate  of  Gilmore,  81  Gal.  240, 
22  Pac.  655. 

Ts  Etchebora  t.  Aoxorais,  45  OaL 
I2h 
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§  71.  Necessity  of  Words  of  Inheritanoe  to  Pass  Fee.— The 
term  "heirs,"  or  other  words  of  inheritance,  are  not  requisite  to 
devise  a  fee ;  '^  and  a  devise  of  real  property  passes  all  the  estate 
of  a  testator,  unless  otherwise  limited,  [pp] 

§  71a.  Passing  Entire  Estate  of  Testator.— A  devise  of  land 
passes  all  the  estate  of  the  testator  therein  which  he  could  law- 
fully devise,^*  unless  it  clearly  appears  by  the  will  that  he  intended 
to  convey  a  less  estate,  [q]  Under  this  rule,  a  devise  of  land 
carries  with  it  the  shares  of  stock  in  an  irrigation  company,  as 
appurtenant  thereto.*"^ 

§  72.  Passing  Property  Embraced  in  Power.— The  statutes  of 
a  number  of  states  declare  that  real  or  personal  property  embraced 
in  a  power  to  devise  passes  by  a  will  purporting  to  devise  all  the 
real  or  personal  property  of  the  testator,  [qq]     The  California 

[pp]  The  California  SUtate  (O.  O.  1829)  Provides:  <<The  term  < heirs' 
or  other  words  of  inheritance,  are  not  requisite  to  devise  a  fee,  and  a 
devise  of  real  property  passes  all  the  estate  of  the  testator,  nnless  other- 
wise Umited.''    En.  March  21,  1872. 

The  Montana,  North  Dakota,  Sonth  Dakota^  and  Utah  Statutes  are  like 
the  California.  Mont.  C.  C.  1782;  N.  D.  Eev.  Cd.  6141;  Okl.  Eev.  St. 
6849;  a  D.  Civ.  Cd.  1048;  Utah  Bov.  St.  2779.  The  statutes  of  the  other 
states  also  declare  that  the  word  ''heirs"  or  other  words  of  inheritance 
are  not  necessary'  to  create  or  convey  an  estate  in  fee.  Aris.  Bev.  St. 
723;  Nev.  Comp.  L.  2681;  Or.  B.  ft  C.  Cd.  5336;  Wash.  Bal.  Cd.  4525 
(Pierce's  Cd.  4437);  W70.  Bev.  St.  2832. 

[4]  The  Oallfoxnia  Statute  (0.  0.  1311)  Provides:  ''Every  devise  of 
land  in  any  will  conveys  all  the  estate  of  the  devisor  therein,  which  he 
could  lawfully  devise,  unless  it  clearly  appears  by  the  will  that  he  in- 
tended to  convey  a  less  estate."    En.  March  21,  1872. 

Otber  States  have  Statutes  the  same,  or  substantially  the  same,  as 
the  California.  Mont.  C.  C.  1756;  Nev.  Comp.  L.  3089;  N.  D.  Bev.  Cd. 
5122;  Okl.  Bev.  St.  6831;  Or.  B.  Jb  C.  Cd.  5573;  S.  D.  Civ.  Cd.  1030,  subd. 
4;  Utah  Bev.  St.  2765;  Wash.  Bal.  Cd.  4608  (Pierce's  Cd.  2354);  Wyo. 
Bev.  St.  4566. 

[44]  The  Oallfoxnia  Statute  (0.  O.  1380)  Provides:  "Beal  or  personal 
property  embraced  in  a  power  to  devise  passes  by  a  will  purporting  to 

n  Melick  v.  Pideoek,  44  N.  J.  Eq.  74  Beeves    v.   School  District,  24 

625,  6  Am.  St.  Bep.  901,  15  Atl.  3;  Wash.  282,  64  Pac.  752. 

Webster  v.  Thomdyke,  11  Wash.  890,  75  Estate  of  Thomas,  147  Cal.  23^ 

t9  Pae.  677.  81  Pac  539. 
ProbsU  Lsiv^— 9 
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statute  to  this  effect  has  been  a  subject  of  discussion  in  a  few 
comparatively  recent  casesJ* 

§  73.  Passing  After-acquired  Property. — ^Under  the  common 
law,  a  will  passed  only  such  real  estate  as  the  testator  owned  at 
the  time  of  its  execution;  but  this  rule  has  been  corrected  by 
statute,  [r]  so  that  any  interest  or  estate  in  land  acquired  by  one 
after  the  making  of  his  will  passes  thereunder,  unless  an  intention 
on  his  part  to  the  contrary  is  manifest.*^ 


S  74.  After-bom  Children— Bight  to  Inherit.— A  child  who  is 
bom  after  his  parent  makes  a  will,  either  before  or  after  the 
death  of  the  parent,  and  who  is  not  mentioned  therein  nor  pro- 
vided for  by  settlement,  inherits  the  same  portion  of  the  testator's 
real  and  personal  property  that  he  would  have  inherited  had  the 

devise  aU  the  real  or  personal  property  of  the  testator.''    En.  March  21, 
1872. 

Other  States  have  Statotes  like  the  California.  Mont.  C.  G.  1783;  K.  D. 
Bev.  CcL  5142;  Okl.  Bev.  St.  6850;  8.  D.  Civ.  Gd.  1049;  Utah  Bev.  St.  2780. 

[r]  The  Oalifomia  Statate  (0.  0.  1312)  Provides:  "Any  estate,  right,  or 
interest,  in  lands  acquired  by  the  testator  after  the  making  of  his  will, 
passes  thereby  and  in  like  manner  as  if  title  thereto  was  vested  in  him  at 
the  time  of  making  the  will,  unless  the  contrary  manifestly  appears  by 
the  will  to  have  been  the  intention  of  the  testator.  Every  will  made 
in  express  terms  devising,  or  in  any  other  terms  denoting  the  intent  of 
the  testator  to  devise  all  the  real  estate  of  such  testator,  passes  all  the 
real  estate  which  such  testator  was  entitled,  to  devise  at  the  time  of  his 
decease."    En.  March  21,  1872.    Amd.  1873-74,  233. 

Other  States  have  Statutes  like  the  Galifornia.  Ida.  Bev.  St.  6749; 
Mont.  C.  C.  1757;  N.  D.  Bev.  Cd.  5128;  OkL  Bev.  St.  6836;  S.  D.  Civ. 
Cd.  1035;  Utah  Bev.  St.  2766. 

The  Oregon  Statate  Provides:  ''Any  estate  or  interest  in  real  property 
acquired  by   any   one   after   the   making   of   his   or   her   will   shall   pass 

76  Morffrew  v.  San  Francisco,  107  Colo.  231,  97  Am.  St.  Bep.  117,  70 
Gal.  587,  40  Pac.  810;  Estate  of  Fair,  Pac.  429,  59  L.  B.  A.  407.  Where  a 
132  Cal.  523,  558,  84  Am.  St.  Bep.      ^^^  ^^^  ^^^,  j^„  j^^^l,^^^  ^^^^  ^ 

70,  60  Pac.  442,  64  Pac.  1000;  Me-         .„   ^  ,  ^  ^       v    :..  j     n  av 

.  '  a  -iAfz  n  ^   fiAA  fl  r>«^       will,  but  before  he  died,  all  the  com- 

Adoo  V.  Sayre,  145  Cal.  344,  78  Pae.  ' 

gy^  munity   property   passed   under   his 

"  EstaU  of  Hopper,  66  da  80,  wiU.  EsUte  of  Ua,  14«  C*L  800,  8S 
4  Pm.  &84;  CUTton  ▼.  HaUett,  80      Pm.  U7. 
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testator  died  intestate,  [rr]'  He  succeeds  immediately,  by  opera- 
tion of  law,  to  the  same  share  that  he  would  have  succeeded  to 
had  no  will  been  made.  As  to  that  share,  the  testator  is  regarded 
as  dying  intestate,  and  its  succession  is  directed  by  law,  and  not 
by  the  will.  So  far  as  such  child  is  concerned,  the  will,  in  most 
respects,  is  considered  as  not  existing,  although  it  may  be  valid 
as  to  others  therein  provided  for.''* 

thereby,  unless  it  clearly  appears  therefrom  that  such  was  not  the  inten- 
tion of  the  testator."    Or.  B.  ft  C.  Cd.  6573. 

The  Nevada  and  Washington  Statutes  Provide:  ''Any  estate,  right,  er 
interest  in  lands  acquired  by  the  testator,  after  the  making  of  his  or  her 
will,  shall  pass  thereby  in  like  manner  as  if  it  passed  at  the  time  of 
making  the  will,  if  such  should  manifestly  appear  by  the  will  to  have  been 
the  intention  of  the  testator."  Nev.  Oomp.  L.  3090;  Wash.  Bal.  Cd. 
4610    (Pierce's   Cd.   2356). 

The  Wyoming  Btatate  Provides:  "Any  property  acquired  by  the  testa- 
tor after  the  making  of  his  wiU,  shall  pass  thereby  in  like  manner  as 
if  possessed  at  the  time  of  making  the  will,  if  such  shall  manifestly 
appear  by  the  will  to  have  been  the  intention  of  the  testator."  Wyo. 
Bev.  St  4567. 

[IT]  The  Oalifoxnla  Statute  (0.  0.  1306)  Provides:  ''Whenever  a  testa- 
tor has  a  child  born  after  the  making  of  his  will,  either  in  his  lifetime 
or  after  his  death,  and  dies  leaving  such  child  unprovided  for  by  any 
settlement,  and  neither  provided  for  nor  in  any  way  mentioned  in  his 
will,  the  child  succeeds  to  the  same  portion  of  the  testator's  real  and 
personal  property  that  he  would  have  succeeded  to  if  the  testator  had 
died  intestate.  But  such  succession  does  not  impair  or  afifect  the  validity 
of  any  sale  of  property  made  by  authority  of  such  will  in  accordance 
with  the  provisions  of  section  fifteen  hundred  and  sixty-one  of  the  Code 
of   Civil   Procedure."     En.    March    21,    1872.     Amd.    1905,    606. 

The  Arizona  Statates  Provide:  "When  a  testator  shall  have  children 
bom,  and  his  wife  enceinte,  the  posthumous  child,  if  unprovided  for  by 
settlement  and  pretermitted  by  his  last  will  and  testament,  shall  succeed 
to  the  same  portion  of  the  father's  estate  as  such  child  would  have  been 
entitled  to  if  the  father  had  died  intestate,  toward  which  portion  the 
devisees  and  legatees  shall  contribute  proportionately  out  of  the  parts 
devised  and  bequeathed  to  them  by  such  last  will  and  testament." 

n  Estate  of  Smith,  145  Cal.  118,  Pac.   449,   holding  that  a  direction 

120,  78  Pac.  369;  Painter  v.  Painter,  in  |^  ^^m  fot  the  executor  to  sell  real 

113  Cal.  371,  376,  45  Pac.  .689;  Smith  ^^^^^^  ^^^^  ^^^  ^^^^  ^^  .^^^,1^ 
V.  Olmstead,  88  Cal.  582,  22  Am.  St.  .       .  ,        /  ^     . 

Bep.  336,  26  Pac.  521,  12  L.  B.  A.  «o^^«'"o^  ^^^  personalty  of  the  in- 

46;  Estate  of  Buchanan,  8  Cal.  507;  terests  of  a  child  unprovided  for  and 

Korthrop  v.  Marquam,  16  Or.  173.  18  nnbom  at  the  testator's  death* 
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§  75.  Pretermitted  Child— Bight  to  Inherit. — ^If  a  parent  omits 
to  provide  in  his  will  for  a  child,  or  for  the  issue  of  a  deceased 
child,  such  child  or  issue,  unless  the  omission  is  intentional,  inher- 
its the  same  share  ^  of  the  estate  of  the  testator  as  if  he  had  died 
intestate,  [s]     This  rule  has  been  applied  in  favor  of  the  adopted 

"If  a  testator  or  testatrix,  having  a  child  or  children  born  at  the 
time  of  making  his  or  her  last  will  and  testament  shall,  at  his  or  her 
death,  leave  a  child  or  children  bom  after  the  making  of  such  last  will 
and  testament,  the  child  or  children  so  after-born  and  pretermitted,  shall, 
nnless  provided  for  hj  settlement,  succeed  to  the  same  portion  of  the 
father's  or  mother's  estate  as  they  would  have  been  entitled  to  if  the 
father  or  mother  had  died  intestate,  toward  raising  which  portion  the  devi- 
sees and  legatees  shaU  contribute  proportionately  out  of  the  parts  de- 
vised and  bequeathed  to  them  by  such  last  will  and  testament,  in  the  same 
manner  as  is  provided  in  section  4212." 

''Every  last  wiU  and  testament  made  when  the  testator  had  no  child 
living,  wherein  any  child  he  might  have  is  not  provided  for  or  mentioned, 
if  at  the  time  of  his  death  he  shall  leave  a  child,  or  leave  his  wife  enceinte 
of  a  child,  which  shall  be  born,  shall  have  no  effect  during  the  life  of 
such  after-born  child,  and  shall  be  void  unless  the  child  die  without 
having  married  and  before  he  shall  have  attained  the  age  of  twenty- 
one  years." 

''Under  the  name  of  'children,'  as  used  in  this  title,  are  included  de- 
scendants of  whatever  degree  they  may  be,  it  being  understood  they  are 
only  counted  for  the  child  they  represent."  Ariz.  Bev.  St.  4222,  4223, 
4224,  4225. 

The  Idaho,  Montana,  North  Dakota,  Oklahoma^  South  Dakota^  and  Utali 
Btatntds  are  like  the  California,  except  that  they  do  not  contain  the  last 
sentence  thereof:  Ida.  Bev.  St.  5743;  Mont.  G.  G.  1751;  N.  D.  Bev.  Gd.  5118; 
Okl.  Bev.  St.  6831;  S.  D.  Giv.  Gd.  1030;  Utah  Bev.  St.  2760. 

The  Kerada-  Statute  Providei:  "When  any  child  shaU  have  been  bom 
after  the  making  of  its  parent's  will,  and  ne  provision  shaU  have  been 
made  for  him  or  her  therein,  such  child  shall  have  the  same  share  in  the 
estate  of  the  testator  as  if  the  testator  had  died  intestate,  unless  it  shall 
be  apparent  from  the  wiU  that  it  was  the  intention  of  the  testator  that  no 
provision  should  be  made  for  such  child."    Nev.  Gomp.  L.  3084. 

[8]  The  Oallfomia  Statute  (0.  0.  1307)  Proyldes:  "When  any  testator 
omits  to  provide  in  his  will  for  any  of  his  children,  or  for  the  issue  of  any 
deceased  child,  unlesa  it  appears  that  such  omission  was  intentional,  sueh 

79  A  widow  to  whom  her  husband  Grider,  81  Gal.  571,  22  Pae.  908.    In 

devised    all   his    property,   without  New  Mexico  a  child  cannot  be  dis- 

mentioning  his  children,  it  not  ap-  inherited  without  being  mentioned  in 

pearing  that  the  omission  was  inten-  a  will,  unless  it  appears   that  the 

tional,  takes  only  as  a  tenant  in  com-  omission     of     his     name     occurred 

men  with  the  children.    Estate  of  through    inadvertenee    or    mistake. 
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child  of  a  testator,^  and  also  in  favor  of  the  illegitimate  child 
of  a  testatriz.^^  It  affects  community  as  well  as  separate  prop- 
erty.^ The  will  may  be  valid  and  effectual  as  to  those  named  or 
provided  for  therein,  but  as  to  the  pretermitted  child  it  is  not 
regarded  as  a  will  at  all.^  He  takes  by  descent,  the  title  vesting 
in  him  immediately ;  the  succession  is  directed  by  law,  and  not  by 
the  will.    Hence  it  has  been  affirmed  that  a  sale  of  land  by  the 


eliild,  or  the  issue  of  snch  ehild,  has  the  same  share  in  the  estate  of  tlie 
testator  as  if  he  had  died  intestate,  and  sncceeds  thereto  as  provided  in 
the  preceding  section.  But  such  succession  does  not  impair  or  affect  the 
validity  of  any  sale  of  property  made  by  authority  of  such  wiU  in  accord- 
ance with  the  provisions  of  section  fifteen  hundred  and  sixty-one  of  the 
Code  of  Civil  Procedure."    En.  March  21,  1872.    Amd.  1905,  606. 

The  Oregon  Statute  Provides:  "If  any  person  make  his  last  will  and 
die  leaving  a  child  or  children,  or  descendants  of  such  child  or  children, 
in  case  of  their  death,  not  named  or  provided  for  in  such  will,  although 
bom  after  the  making  of  such  will,  or  the  death  of  the  testator,  every 
such  testator,  so  far  as  shall  regard  such  child,  or  children,  or  their  de- 
scendants not  provided  for,  shall  be  deemed  to  die  intestate;  and  such 
child  or  children,  or  their  descendants,  shall  be  entitled  to  such  proportion 
of  the  estate  of  the  testator,  real  and  personal,  as  if  he  had  died  intes- 
tate; and  the  same  shall  be  assigned  to  them,  and  all  the  other  heirs, 
devisees,  and  legatees  shaU  refund  their  proportional  part."  Or.  B.  Jb 
C.  Cd.  5554. 

The  Washington  Statute  la  the  same  as  the  Oregon.  Wash.  Bal.  Od.  4601 
(Pierce's  Cd.  2347). 

The  Idaho,  Montana^  Kerada,  North  Dakota,  South  Dakota,  and  Utah 
Statatas  are  the  same,  or  practically  the  same,  as  the  California,  except 
that  they  do  not  contain  the  last  sentence  thereof  which  was  added  by 
amendment  in  1905.  Ida.  Bev.  St.  5744;  Mont.  C.  0.  1752;  Nev.  Comp. 
L.  3085;  N.  D.  Bev.  Cd.  5119;  Okl.  Bev.  St.  6831;  8.  D.  Civ.  Cd.  1030, 
subd.  1;  Utah  Bev.  St.  2761. 


Estate  of  HcMillen,  12  K.  Mez.  81, 
71  Pac.  1083. 

The  remedy  of  the  pretermitted 
child  is  to  move  the  court  to  pro- 
teed  with  the  administration,  and 
as  a  part  of  the  administration  set 
over  to  hiifi  to  which  he  would  have 
been  entitled,  had  his  parent  died 
Intestate.  Estate  of  Barker,  S 
Wash.  890,  31  Pac.  976.  That  he 
may  mftT^tft^^  ejectment  to  recover 


his  share,  see  Pearson  t.  Pearson, 
46  Cal.  609. 

80  Van  Brocklin  v.  Wood,  38  Wash. 
884,  80  Pac.  530. 

81  Estate  of  Wardell,  67  CaL  484, 
490. 

83  Hill  V.  Hill,  7  Wash.  409,  35  Pae. 
260. 

88  Northrop  ▼•  Marquam,  16  Or. 
173,  18  Pac  449;  Webster  v.  Seattle 
Trust  Co.,  7  Wash.  642,  03  Pae.  970, 
86  Pae.  1082. 
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executor  tinder  a  power  in  the  will  does  not  devest  the  interest 
of  the  child  in  the  property  sold.**  It  will  be  noticed,  however, 
that  a  recent  amendment  to  the  California  statute  has  modified 
this  rule. 

The  object  of  the  statutes  concerning  pretermitted  children  is 
not  to  compel  a  testator  to  make  provision  for  his  children,  but 
simply  to  protect  them  from  the  consequences  of  his  oversight  or 
forgetfulness  at  the  time  he  made  his  will.^  Under  the  Washing- 
ton statute  it  is  held  that  there  must  be  some  substantial  provision 
for  the  children  of  which  they  can  legally  avail  themselves,  or 
an  actual  naming  of  them  in  the  will,  else  the  same  will  be  inef- 
fectual as  against  them.^  The  designation  of  a  child  may  be 
sufficient,  although  referred  to  by  the  wrong  name,  if  he  can 
otherwise  be  identified.*'^  And  grandchildren  may  be  embraced 
under  the  word  ''children."^  The  mere  fact  that  a  testator 
mentions  one  closely  related  by  blood  or  intimately  associated  in 
family  relations  with  the  omitted  heir  does  not  show,  as  a  matter 
of  construction,  that  the  omitted  one  was  in  his  mind,  and  that 
the  omission  was  intentional.^ 

Where  a  testator  intentionally  omits  to  provide  for  his  daughter, 
who  is  alive  at  the  time  of  the  making  of  the  will',  but  dies  before 
the  testator,  her  children  who  are  mentioned  in  the  will  have  no 
right  in  his  estate  as  heirs ;  for  the  statutes  do  not  protect  grand- 
children of  the  testator,  unless  their  parent  is  deceased  at  the  time 
of  the  execution  of  the  will.^  But  where  a  man  makes  a  bequest 
to  his  son  who,  unknown  to  the  testator,  is  at  the  time  dead,  for 
which  reason  the  legacy  lapses,  the  child  of  the  son  is  entitled 


84  Smith  ▼.  Olnutead,  88  Cal.  582, 
22  Am.  St.  Rep.  336,  26  Pac.  521,  12 
L.  B.  A.  46;  Pearson  ▼.  Pearson,  46 
Cal.  609;  Worley  y.  Taylor,  21  Or. 
589,  28  Am.  St.  Bep.  771,  28  Pac 
903. 

85  Payne  v.  Payne,  18  GaL  291; 
Gerrish  ▼.  Oerrish,  8  Or.  351,  34  Am. 
Bep.  585;  Bower  v.  Bower,  5  Wash. 
225,  31  Pac.  698. 

88  Estate  of  Barker,  5  Wash.  390, 
81  Plae.  976;  Purdy  ▼.  Davis,  13 
Wash.  164,  42  Pac.  520.  The  fact 
that  a  child  is  named  in  the  will  is 


conclusive  that  he  was  in  the  mind  of 
the  testator  when  he  made  the  wilL 
Payne  v.  Payne,  18  Cal.  291. 

87  Estate  of  Gorkow,  20  Wash.  563, 
56  Pac.  385. 

88  Bhoton  y.  Blevin,  99  Ckl.  645,  84 
Pac  513. 

88  Estate  of  Salmon,  107  Gal.  614, 
48  Am.  St.  Bep.  164,  40  Pac  1030; 
Bush  y.  Lindsey,  44  Gal.  121;  Estate 
of  Utz,  43  Cal.  200. 

80  Estate  of  Barter,  86  GaL  441,  25 
Plac  15. 
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to  the  same  share  of  the  estate  as  if  the  testator  had  died 
intestate.*^ 

When  a  testator  omits  to  provide  for  his  child,  it  is  presumed 
that  the  omission  waj^^mtentional.**  And  some  courts  have 
thought  that  extrinsic  evidence  is  not  admissible  to  rebut  the 
presumption  and  show  his  intention  to  pretermit  the  child;  that 
his  intention  so  to  do  must  appear  from  the  words  of  the  wiU.^ 
Other  courts,  however,  have  taken  a  contrary  view,  which  appears 
more  reasonable.^  It  has  been  suggested  by  Chief  Justice  Fuller 
that  as  to  children  bom  after  the  death  of  the  testator,  or  after 
the  making  of  his  will,  there  is  some  reason  why  the  intention 
to  omit  them  should  appear  on  the  face  of  the  will — ^the  same 
reason  as  that  upon  which  the  doctrine  of  revocation  rests, 
namely,  the  change  in  testator's  situation.  But  this  reason  has 
no  force  in  the  case  of  children  living  when  the  will  was  exe- 
cuted.^ There  is  no  doubt  that  a  codicil  may  be  referred  to  for 
the  purpose  of  ascertaining  that  the  omission  was  intentional^ 


§  76.  Oontribntion  from  Devisees  and  Legatees  for  Preter- 
mitted Ohild. — ^In  making  up  the  share  of  a  pretermitted  child, 
whether  bom  before  or  after  the  execution  of  the  will,  resort  must 
first  be  had  to  the  part  of  the  estate,  if  any,  not  disposed  of  by 
the  wilL    If  that  is  insufScient,  so  much  as  is  necessary  must  be 


•1  Eatate  of  Boss,  140  Cal.  282,  73 
Fm.  976. 

n  Estate  of  Salmon,  1(J7  Cal.  614, 
48  Am.  St.  Bep.  164,  40  Pac.  1030; 
Gerrish  y.  Gerrish,  8  Or.  351,  34  Am. 
Bep.  585;  Estate  of  Atwood,  14  Utah, 
I,  45  Pac.  1036,  60  Am.  St.  Bep. 
878.  The  f  ailura  of  an  uncle  to  name 
his  nephews  and  nieces  in  his  wiU 
Taises  no  presumption  that  they  were 
forgotten.  Estate  of  Keegan,  130 
OaL  123,  72  Pac.  828. 

»  Estate  of  Garraud,  35  Cal.  336; 
Estate  of  Stevens,  83  Cal.  322,  17 
Am.  St.  Bep.  252,  23  Pae.  379; 
Bhoton  V.  Blevin,  99  CaL  645,  34  Pac. 
513;  In  re  Salmon,  107  CaL  614,  48 
An.  St.  Bep.  164,  40  Pac.  1030; 
Bower  ▼•  Bower,  5  Wash.  225,  81  Pac, 


598;  Morrison  ▼.  Morrison,  25  Wash. 
466,  65  Pac  779. 

M  Estate  of  Atwood,  14  Utah,  1, 
60  Am.  St.  Bep.  878,  45  Pae.  1036, 
''We  are  of  the  opinion,"  said  the 
court  in  this  case,  ''that  the  presump- 
tion raised  by  the  statute,  that  the 
omission  by  a  testator  to  provide  for 
any  of  his  children  was  not  inten- 
tional may  be  rebutted  by  extrinsic 
evidence,  whether  of  declarations  of 
the  testator,  or  collateral  facts  show- 
ing the  intention  of  the  testator  to 
have  been  that  which  the  language  of 
the  will  expresses." 

w  Coulam  V.  Douall,  133  U.  S.  216, 
10  Sup.  Ct.  253,  33  L.  ed.  596,  af- 
firming 4  Utah,  267,  9  Pac.  568. 

M  Payno  t.  Payne,  18  CaL  291. 
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taken  from  all  the  devises  or  legacies  in  proportion  to  their  value, 
unless  the  obvious  intention  of  the  testator  in  relation  to  some 
specific  devise,  bequest,  or  other  provision  in  the  will,  would 
thereby  be  defeated,  in  which  case  such  specific  devise,  legacy,  or 
other  provision  may  be  exempted  from  the  apportionment,  and 
a  different  one,  consistent  with  the  intention  of  the  testator,  may 
be  adopted. [ss]  The  "obvious  intention"  must  as  a  rule  appear 
from  the  language  of  the  will.  And  in  order  to  warrant  an 
exemption  of  a  specific  devise  to  a  stranger  in  blood  to  the  testator 
and  cast  the  burden  of  contribution  entirely  upon  residuary  lega- 
tees who  are  the  children  of  the  testator,  the  intention  must  be 
very  obvious.*^  The  fact  that  a  testatrix  was  soon  to  give  birth 
to  a  child  when  the  will  is  made  is  not  sufficient  evidence  of  an 
"obvious  intention"  that  a  specific  monthly  annuity  bequeathed 
to  her  mother  should  not  contribute  to  the  inheritance  of  the 
post-t0stamentary  child.^ 

§  77.  Advancements  to  Pretermitted  Child. — ^A  pretermitted 
heir  wJ;io  has  "had  an  equal  proportion  of  the  testator's  estate 
bestowed  upon"  him  in  the  testator's  lifetime,  by  way  of  advance- 

[88]  The  Oalifornia  Statute  (0.  O.  1308)  Provides:  "When  any  share 
of  the  estate  of  a  testator  is  assigned  to  a  child  bom  after  the  making 
of  a  will,  or  to  a  child,  or  the  issue  of  a  child,  omitted  in  the  will,  as 
hereinbefore  mentioned,  the  same  must  first  be  taken  from  the  estate  not 
disposed  of  by  the  will,  if  any;  if  that  is  not  sufficient  so  much  as  may 
be  necessary  must  be  taken  from  all  the  devisees  or  legatees,  in  propor- 
tion to  the  value  they  may  respectively  receive  under  the  will,  unless  the 
obvious  intention  of  the  testator  in  relation  to  some  specific  devise  or 
bequest,  or  other  provision  in  the  will,  would  thereby  be  defeated;  in 
such  ease,  such  speoifle  devise,  legacy,  or  provision  may  be  exempted  from 
such  apportionment,  and  a  different  apportionment,  consistent  with  the 
intention  of  the  testator,  may  be  adopted."    En.  March  21,  1872. 

Otber  States  have  Statutes  like  the  California.  Ida.  Bev.  St.  5745; 
Mont.  C.  C.  1753;  Nev.  Comp.  L.  S086;  N.  D.  Bev.  Cd.  5120;  Okl.  Bev. 
St.  6831;  8.  D.  Civ.  Cd.  1030,  subd.  2;  Utah  Bev.  St.  2762. 

For  the  Statutes  of  Still  Other  States  on  the  question,  see  section  74, 
ante. 

9!  Estate  of  Boss,  140  CaL  282,  73  M  Estate  of  Smith,  145  CU.  118, 
Pae.  976.  78  Pae.  369. 
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ment,  cannot  inyoke  the  provisions  of  law  in  favor  of  preter- 
mitted  heirs,  [t] 


§  78.  OifU  to  a  Glass. — ^A  testamentary  gift  to  a  class  includes 
every  person  answering  the  description  at  the  testator's  death; 
but  when  the  possession  is  postponed  to  a  future  period,  it  in- 
cludes also  all  persons  coming  within  the  description  before  the 
time  to  which  possession  is  postponed.*^  This  is  the  rule  declared 
by  statute  in  many  states,  [tt]  Where  a  gift  is  made  simply  to 
two  or  more  individuals,  then  it  is  not  a  ''class/'  within  the  mean- 
ing of  the  word  as  here  used.  But  it  sometimes  occurs  that  the 
will  names  both  the  individuals  and  the  class,  in  which  case  courts 
may  experience  some  difficulty  in  determining  whether  the  gift 
is  to  the  individuals  or  to  the  class.  Prima  facie,  however,  a  gift 
to  a  number  of  persons  designated  by  name,  and  further  described 

[t]  Tbe  OsUfoniia  Statute  (O.  O.  1809)  Provides:  ''If  sacli  children, 
or  their  deflcendants,  so  nnprovided  for,  had  an  equal  proportion  of  the 
testator's  estate  bestowed  on  them  in  the  testator's  lifetime,  by  way  of 
advancement,  thej  take  nothing  in  virtue  of  the  provisions  of  tha  three 
preceding  sections."    En.  March  21,  1872. 

Otlier  States  liave  Statutes  the  same,  or  substantially  the  same,  as  the 
Calif omia.  Ida.  Bev.  St.  5746;  Mont.  0.  G.  1754;  Nev.  Comp.  h.  3087;  K. 
D.  Bev.  Cd.  5121;  Okl.  Bev.  St.  6831;  Or.  B.  A  C.  Od.  5555;  S.  D.  Civ. 
Cd.  1030,  subd.  3;  Utah  Bev.  St.  2763;  Wash.  Bal.  Od.  4602  (Pierce's  Od. 
^348). 

[tt]  The  Calif  omia  Statute  (O.  O.  1337)  Providea:  "A  testamentary 
disposition  to  a  class  includes  every  person  answering  the  description  at 
the  testator's  death;  but  when  the  possession  is  postponed  to  a  future 
period,  it  includes  also  aU  persons  coming  within  the  description  before 
the  time  to  which  possession  is  postponed."    En.  March  21,  1872. 

Otlier  States  hare  Statates  like  the  California.  Mont.  C.  0.  1700;  K. 
D.  Bev.  Cd.  5149j  OkL  Bev.  St.  6857;  S.  D.  Civ.  Od.  1056;  Utah  Bev.  St. 
2787. 


M  Ooldtree  v.  Thompson,  79  Cal. 
613,  22  Pac  50;  Estate  of  Gavarly, 
119  (M.  406,  51  Pac  629;  Budolph 
V.  Budolph,  207  HL  266,  99  Am.  St 
Bep.  211,  69  N.  E.  834.  See  the  note 
in  73  Am.  St  Bep.  413-440,  on  who 
are  entitled  to  take  under  gifts  to  a 
elass.  "Where  an  estate  is  granted 
to  one  for  life^  and  to  such  of  his 


children  as  shall  be  living  after  his 
death,  a  present  right  to  the  future 
possession  vests  at  once  in  such  chil- 
dren as  are  living,  subject  to  b« 
opened  and  let  in  after-born  children,^ 
and  to  be  devested  as  to  those  who  die 
without  issue."  Estate  of  Fair,  132 
Cal.  523,  578,  84  Am.  St  Bep.  70, 
60  Pbc  442,  64  PtM.  1000. 
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by  reference  to  a  class  to  which  they  belong,  is  deemed  a  distribu- 
tive gift,  rather  than  a  gift  to  a  class.  Hence,  if  one  of  the  bene- 
ficiaries dies  before  the  testator,  there  is  no  right  of  survivorship 
to  the  others.^^ 

§  79.  Gift  to  Glass— -After-bom  Ghild.— A  child  conceived 
before,  but  not  born  until  after,  the  testator's  death,^^^  or  any 
other  period  when  a  disposition  to  a  class  vests  in  right  or  in 
possession,  takes,  if  answering  to  the  description  of  the  class,  [u] 

§  80.  Taking  Per  Stirpes  or  Per  Gapita. — ^In  determining 
whether  or  not  the  beneficiaries  of  a  testator  who  takes  per  stirpes 
or  per  capita,  in  case  that  question  arises,  the  intention  of  the 
testator,  as  expressed  in  the  will,  must  govern.  However,  the 
courts  are  inclined  to  favor  and  adopt  a  distribution  per  stirpes, 
rather  than  a  distribution  per  capita,  unless  such  a  course  is  con- 
trary to  the  intention  manifested  by  the  testator.  Of  course  if  he 
clearly  prescribes  the  mode  of  distribution,  it  must  be  followed. 
Nevertheless  if  he  does  not  express  his  intention,  but  compels  a 
reference  to  the  statute  of  descent  and  distribution  to  ascertain 
perhaps  not  only  who  shall  take  under  his  will  but  also  how  they 
shall  take,  then  they  are  deemed  to  take  in  the  proportions  pre- 
scribed by  the  statute,  and,  if  not  of  equal  degree,  they  take  by 
right  of  representation,  or  per  stirpes,  and  not  per  capita.*^ 

[n]  The  OftUfornla  Statate  (0.  0.  1339)  ProvldeB:  "A  child  conceived 
before,  bat  not  bom  until  after  a  testator's  death,  or  any  other  period 
when  a  disposition  to  a  class  vests  in  right  or  in  possession,  takes,  if 
answering  to  the  description  of  the  class."    En.  March  21,  1872. 

Otber  States  have  Statutes  like  the  California.  Mont.  G.  C.  1792;  N. 
D.  Bey.  Gd.  5151;  Okl.  Bev.  St.  6859;  S.  B.  Giv.  Cd.  1058;  Utah  Bev.  St. 
2789. 

100  Estate  of  HitteU,  141  CaL  432,  ^*or  directs  his  residuary  estate  to 
75  Pac.  53.  *  ^  converted  into  money  and  divided 

-  «  .      -•*   ^  ,    .,«•       equally  amonff  his  "heirs  at  law," 

101  Estate  of  Jair    132  CaL  523,      ^^     ^^        *  ^^^^.^^  ^  j^. 

680,  84  Am.  St.  Bep.  70,  60  Pac.  442,  ^^  g  ^J^^^^^  ^^^^^  ^^^  ^^^,  ^ 

64  Pac.  1000.  provision:  "X  devise  aU  that  may  ne- 

102  Kidwell  v.  Ketler,  146  Gal.  12,  main  of  my  real  and  personal  prop- 
79  Pac.  614;  Estate  of  Morrison,  138  erty,  to  each  of  my  living  children, 
Cal.  401,  71  Pac.  453;  Bamsey  v.  and  the  children  of  my  deceased 
Stephenson,  34  Or.  408,  56  Pac.  520,  daughters,  alike" — ^the  division  should 
57  Pac.  195,  holding  that  when  a  ies-  be  per  stirpes. 
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§  81.  Taking  as  Tenants  in  Common. — A  devise  or  bequest  to 
more  than  one  person  vests  in  the  donees  as  owners  in  com- 
mon [uu]  (save  when  the  gift  is  to  executors  or  trustees) ,  unless 
the  will  expressly  declares  otherwise.*^  Therefore  a  devise  to 
one  and  his  children  vests  an  estate  in  common  in  the  devisees, 
and  not  a  joint  estate.*^  And  a  devise  of  all  the  testator's  estate 
to  two  devisees  named  creates  no  joint  tenancy  nor  gift  to  a  class, 
with  any  rights  of  survivorship,  but  a  tenancy  in  common ;  and  if 
one  of  the  devisees  dies  before  the  testator,  the  gift  to  her  lapses, 
and  her  interest  should  be  distributed  to  the  heirs  at  law  of  the 
testator.*®* 


§  82.  Vesting  of  Legacies  and  Devises. — The  law  favors  the 
vesting  of  interests,*^  and  testamentary  provisions,*^  including 
devises  and  bequests  to  a  person  on  attaining  majority,*^  are 

[an]  Tlie  California  Statute  (0.  C.  1360)  ProvideB:  "A  devise  or  legacy 
given  to  more  than  one  person  vests  in  them  as  owners  in  common."  En. 
March  21,  1872. 

Other  States  have  Statutes  like  the  California.  Mont.  C.  G.  1803;  N.  D. 
Eev.  Cd.  5162;  Okl.  Bev.  St.  6870;  S.  D.  Civ.  Cd.  1069. 

The  Nevada  Statute  Provides:  ''Every  interest  in  real  estate  granted  or 
devised  to  two  or  more  persons,  other  than  executors  and  trustees,  as  such, 
shaU  be  a  tenancy  in  common,  unless  expressly  declared  in  the  grant  or 
devise  to  Be  a  joint  tenancy."    Nev.  Comp.  L.  2680. 

The  Oregon  Statute  Providee?  ''Every  conveyance  or  devise  of  lands, 
or  interest  therein,  made  to  two  or  more  persons,  other  than  to  executors 
and  trustees,  as  such,  shall  be  construed  to  create  a  tenancy  in  common 
in  such  estate,  unless  it  be  expressly  declared  in  such  conveyance  or  devise 
that  the  grantees  or  devisees  shall  take  the  lands  as  joint  tenants."  Or. 
B.  &  C.  Cd.  5341. 

The  ntah  Statute  Provides:  "Every  interest  in  real  estate  granted  or 
devised  to  two  or  more  persons,  in  their  own  right,  shall  be  a  tenancy 
in  common,  unless  expressly  declared  in  the  grant  or  devise  to  be  other- 
wise."   Utah  Bev.  St.  1073. 


i€S  Cal.  0.  C.  683;  Mont.  C.  0. 
1105;  Nev.  Comp.  L.  2680;  N.  D. 
Bev.  Cd.  4719;  Or.  B.  ft  C.  Cd.  341; 
8.  D.  C.  C.  199;  Utah  Bev.  St.  1973. 

104  Estate  of  Utz,  43  CaL  200. 

loe  Estate  of  Hittell,  141  Cal.  432, 
75  Pac.  53. 

IOC  Williams  ▼.  Williams,  73  CaL  99, 
14  Pac  394. 


107  Martinovich  v.  Marsicano,  137 
CaL  354,  70  Pac.  459;  Estate  of  Fair, 
132  Cal.  523,  578,  84  Am.  St.  Bep. 
70,  60  Pac.  442,  64  Pac.  1000; 
Christofferson  v.  Pfennig,  16  Wash. 
491,  48  Pao.  264. 

108  Fitch  V.  Miller,  20  Cal.  352; 
Dunn  V.  Schell,  122  CaL  626,  55  Pac. 
695;  Warren  ▼.  Hembree,  8  Or.  118. 
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presumed  to  vest  at  the  testator's  death. [v]  Legacies  to  be  paid 
or  distributed  at  a  future  time  vest  in  the  legatees  immediately, 
only  their  enjoyment  being  postponed  to  the  time  of  payment  or 
distribution,  unless  the  will  evinces  a  contrary  purpose  and  inten- 
tion on  the  part  of  the  testator.*^ 

§  83.  Devesting  of  LegMj  or  Devise. — ^The  statutes  of  a  num- 
ber of  states  declare  that  "a  testamentary  disposition,  when 
vested,  cannot  be  devested,  unless  upon  the  occurrence  of  the 
precise  contingency  prescribed  by  the  testator  for  that  pur- 
pose, "[w] 

§  84.  Residuary  Clause. — ^The  making  of  a  will  raises  a  pre- 
sumption that  the  testator  intends  to  dispose  of  all  his  property. 
And  residuary  clauses  are  usually  inserted  to  make  the  testa- 
mentary disposition  complete.  Therefore  they  should  always 
receive  a  broad  and  liberal  interpretation,  with  a  view  of  prevent- 
ing intestacy  as  to  any  portion  of  the  testator's  estate.^^®  And 
when  a  residuary  gift  is  clearly  made,  it  will  not  be  destroyed 

[V]  The  OAlifomia  Statate  (0.  O.  1341)  Provides:  <<  Testamentary  die- 
positions,  including  devises  and  bequests  to  a  person  on  attaining  majority, 
are  presumed  to  vest  at  the  testator's  death."    En.  March  21,  1872. 

Ofher  States  have  Statutes  like  the  California.  Mont.  C.  G.  1794;  N. 
D.  Bev.  Gd.  6^58;  S.  D.  Giv.  Gd.  1060;  Utah  Bey.  St.  2791. 

[w]  The  Oalifomla  Statate  (0.  O.  1S42)  Provides:  "A  testamentaiy 
disposition,  when  vested,  cannot  be  devested  unless  upon  the  occurrence 
of  the  precise  contingency  prescribed  by  the  testator  for  that  purpose.'' 
Eau  March  21,  1872. 

outer  States  liave  Statates  like  the  Galifomia:  Mont.  G.  G.  1795;  N.  D. 
Bev.  Gd.  5154;  Okl.  Bev.  St  6862;  8.  D.  Giv.  Gd.  1061;  Utah  Bev.  St.  2792. 


100  Williams  v.  Williams,  73  Gal. 
99,  14  Pac  894;  Estate  of  Pearsons, 
113  ObA.  577,  45  Pac  849;  Webb  v. 
Webb,  92  Md.  101,  84  Am.  St.  Bep. 
499,  48  Atl.  95;  Goebel  v:  Wolf,  118 
N.  T.  405,  10  Am.  St.  Bep.  464,  and 
note,  21  N.  E.  888.  In  Estate  of 
Bogers,  94  GaL  526,  29  Pac.  962,  a 
legacy  was  held  conditional,  to  take 
effect  only  in  case  the  legatee  reached 
a  eertain  age.    See,  too,  Eldred  v. 


Meek,  183  lU.  26,  75  Am.  St.  Bep. 
86,  55  N.  E.  536. 

no  O'Gonnor  v.  Murphj,  147  GaL 
148,  81  Pac  406;  Le  Breton  v.  Gook, 
107  GaL  410,  40  Pac  552;  Leahy  v. 
GardweU,  14  Or.  171,  12  Pac  307. 
"Balance  of  mj  money'*  may  include 
both  personal  and  real  property.  Es- 
tate of  Miller,  48  GaL  165,  22  Am. 
Bep.  422. 
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or  impaired  by  subsequent  provisions  of  the  will  not  equally 
^Icar.i" 

No  particular  mode  of  expression  is  necessary  to  create  a  residu- 
ary gift,  so  long  as  the  intention  of  the  testator  to  that  effect  is 
declared.^^^  Thus,  where  no  residuary  legatee  is  named  in  the 
body  of  the  concluding  portion  of  an  olograph,  but  underneath, 
at  one  comer  of  the  document,  are  written  the  words  **my  hus- 
band," with  his  name  appended,  the  will  may  be  construed  as 
making  him  the  residuary  legatee,  if  such  a  construction  is  con- 
sistent with  the  apparent  intention  of  the  testatrix.*** 

The  statutes  of  some  of  the  states  provide  that  a  devise  or 
bequest  of  the  residue  of  the  testator's  property,  passes  all  the 
property  which  he  was  entitled  to  devise  or  bequeath  at  the  time 
of  his  death,  not  otherwise  effectually  devised  or  bequeathed  by 
the  will,  [w]  The  common  law  made  a  distinction  between  devises 
of  real  property  and  bequests  of  personal  property,  the  former 
speaking  from  the  death  of  the  testator,  the  latter  from  the  date 
of  the  will.  According  to  this  distinction  realty  did  not  go  to 
devisees  under  a  general  residuary  clause,  while  personalty  did 
go  to  residuary  legatees.  But  these  statutes  abrogate  the  com- 
mon-law rule,  and  under  them  void  or  lapsed  devises,  as  well  as 
void  or  lapsed  legacies,  fall  into  the  residuary  clause,  unless  the 
intention  to  the  contrary  unequivocally  appears.*"    The  inten- 

[w]  The  California  Statates  (O.  0.  1332,  1333)  Provide:  «A  devise  of 
the  residue  of  the  testator's  real  property  passes  aU  the  real  property 
which  he  was  entitled  to  devise  at  the  time  of  his  death,  not  otherwise 
effectually  devised  by  his  will."    En.  March  21,  1872.    Amd.  1873-74,  234. 

"A  bequest  of  the  residue  of  the  testator's  personal  property  passes 
all  the  personal  property  which  he  was  entitled  to  bequeath  at  the  time 
of  his  death,  not  otherwise  effectually  bequeathed  by  his  will."  En. 
March  21,  1872.    Amd.  1873-74,  234. 

Other  States  have  Statates  like  the  California.  Mont.  C.  C.  1785, 
1786;  N.  D.  Bev.  Cd.  5144,  5145;  Okl.  Bev.  St.  6852,  6853;  8.  B.  Civ.  Cd. 
1051,  1052;  Utah  Bev.  St.  2782,  2783. 

111  Estate  of  Qrannis,  142  CaL  1,  us  Estate  of  Stratton,  112  Cal.  513, 
75  Pac.  342.  44  Pac.  1028. 

112  Estate  of  Upham,  127  CaL  90,  IM  Estate  of  Bnssell,  150  CaL  604, 
59  Pac.  315.  Por  illustrations,  see  89  Pac  345;  Estate  of  Upham,  127 
Estate  of  Mayhew,  4  CaL  App.  162,  CaL  90,  69  Pac.  315;  Estate  of 
87  Pae.  417;  Ostrom  v.  Be  Yoe,  4  Painter,  150  CaL  498,  505,  89  Pao. 
CU.  App.  326,  87  Plao.  811.  98. 
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tion  to  include  in  the  residuary  clause  all  gifts  which,  for  any 
reason,  are  inoperative  or  ineffectual  is  presumed;  and  the  in- 
tention to  exclude  them  must  appear  from  appropriate  language 
evidencing  that  intention,  or  by  clear  implication.^^ 

§  85.  Conditional  Devises  and  Bequests. — ^A  conditional  tes- 
tamentary disposition  is  defined  by  the  statutes  under  this  sec- 
tion, [ww]  Conditional  wills  have  already  been  considered  in  a 
preceding  chapter.^^®  A  condition  in  a  will  that  each  of  the 
daughters  of  a  testator  shall  receive  a  certain  portion  of  the 
estate  in  the  event  of  becoming  a  widow,  or  otherwise  becoming 
lawfully  separated  from  her  husband,  is  valid  and  enforceable.^^^ 

§  86.  Conditions  Precedent. — ^The  principles  of  law  concern- 
ing conditions  precedent  in  wills  have  been  codified  in  several 
states,  [x]  but  the  code  provisions  seem  not  to  have  been  before 
the  courts  of  last  resort  for  interpretation.^^ 

[WW]  The  OsUfoxnla  Statate  (O.  O.  1846)  Provides:  "K  conditional 
disposition  is  one  which  depends  upon  the  occurrence  of  some  uncertain 
event,  by  which  it  is  either  to  take  effect  or  be  defeated. '^  En.  March 
21,  1872. 

Other  States  have  Statutes  like  the  California.  Mont.  G.  C.  1798;  N. 
D.  Bev.  Cd.  5157;  Okl.  Boy.  St.  6865;  8.  D.  Ciy.  Cd.  1064;  Utah  Bev.  St 
2795. 

[z]  The  Oallfomia  Statutes  (O.  O.  1346,  1847,  1348)  Provide:  <<A  condi- 
tion precedent  in  a  will  is  one  which  is  required  to  be  fulfilled  before  a 
particular  disposition  takes  effect."    En.  March  21,  1872. 

"Where  a  testamentary  disposition  is  made  upon  a  condition  prece- 
dent, nothing  vests  until  the  condition  is  fulfilled,  except  where  such  ful- 
fillment is  impossible,  in  which  case  the  disposition  vests,  unless  the  con- 
dition was  the  sole  motive  thereof,  and  the  impossibility  was  unknown 
to  the  testator,  or  arose  from  an  unavoidable  event  subsequent  to  the 
execution  of  the  will. ' '    En.  March  21,  1872. 

''A  condition  precedent  in  a  will  is  to  be  deemed  performed  when  the 
testator's  intention  has  been  substantially,  though  not  literally,  complied 
with.''    En.  March  21,  1872. 

Other  States  have  Statutes  like  the  California.  Mont.  G.  G.  1799,  1800- 
01;  N.  D.  Bev.  Cd.  5158,  5159,  5160;  Okl.  Bev.  St.  6866,  6867,  6868;  3.  D. 
Civ.  Cd.  1065,  1066,  1067;  Utah  Bev.  St.  2796,  2797,  2798. 

116  O'Connor  v.  Murphy,  147  OaL  "^  Bom  v.  Horstman,  80  Oal.  462, 

148,  81  Pac.  406.  22  Pac.  169,  388,  5  L.  B.  A.  577. 

lis  See  the  note  on  conditions  pr^ 
IM  Sm  McUoB  8,  ante.  cedent  in  85  Am.  St  Sep.  36«. 
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§  87.  Oonditions  Subsequent. — ^A  condition  subsequent  is  cre- 
ated where  an  estate  or  interest  is  so  given  as  to  vest  immedi- 
ately, subject  only  to  be  devested  by  some  subsequent  act  or 
event,  [xx]  There  are  no  technical  words  to  distinguish  between 
conditions  precedent  and  subsequent  in  wills.  The  same  words 
may  indifferently  make  either,  according  to  the  intent  of  the 
testator.^^^  A  condition  subsequent  in  a  devise  to  a  daughter, 
terminating  her  estate  in  fee  on  her  marriage  at  any  time,  may 
be  void  as  a  general  restraint  on  marriage.^^ 


§  88.  Equitable  Conversion. — ^Equitable  conversion  is  that 
change  in  property  by  which,  for  certain  purposes,  real  estate 
is  considered  as  personal,  and  personal  as  real.^^^  Whether  such 
a  result  is  worked  by  a  will  depends  upon  the  intention  of  the 
testator.  If  it  is  apparent  from  the  express  terms  of  the  instru- 
ment, or  by  necessary  implication,  that  he  intended  his  real  es- 
tate to  be  sold  and  the  proceeds  given  his  beneficiaries,  an  equi- 
table conversion  results,  although  perhaps  the  direction  to  sell 
is  not  imperative,  as  where  the  word  ''desire"  instead  of  '* di- 
rect'*  is  addressed  to  the  executors.*^ 

The  direction  in  a  will  to  convert  land  into  money  is  for  the 
benefit  of  those  for  whose  use  the  conversion  is  intended  to  be 


\ 


[zz]  The  Oalifomia  Statute  (C.  0.  1349)  Provides:  ''A  condition  subse- 
quent  is  where  an  estate  or  interest  is  so  given  as  to  vest  immediately, 
subject  only  to  be  divested  by  some  subsequent  act  or  event.''  En.  March 
21,  1872. 

Other  States  have  Statutes  like  the  California.  Mont.  C.  C.  1802;  N.  D. 
Bev.  Cd.  5161;  Okl.  Bev.  St.  6869;  S.  D.  Civ.  Cd.  1068;  Utah  Bev.  St. 
2799. 


ue  See  the  note  in  79  Am.  St.  Bep. 
764,  on  what  words  create  conditions 
subsequent. 

120  Estate  of  Alexander,  149  Cal. 
146,  85  Pac.  308.  See  the  notes  on 
conditions  in  restraint  of  marriage  in 
84  Am.  St  Bep.  147,  95  Am.  St.  Bep. 
215. 

131  Haward  v.  Peavey,  128  lU.  430, 
15.  Am.  St.  Bep.  120,  21  N.  E.  503; 
note  in  5  Am.  St.  Bep.  141« 


122  Estate  of  Pforr,  144  Cal.  121, 
77  Pac.  825.  ''Where  the  wiU  di- 
rects the  sale  of  real  estate  expressly, 
or  by  clear  implication,  or  where  a 
sale  is  absolutely  necessary  to  the 
execution  of  the  provisions  of  the  will, 
such  real  estate  is  equitably  converted 
into  personalty  from  the  time  of  the 
testator's  death. V  Penfield  ▼.  Tower, 
1  N.  D.  216,  46  N.  W.  413.  But  see 
Estate  of  Lahiff,  86  CaL  153,  24  Pae. 
850. 
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made,  and  such  direction  does  not  affect  the  title  to  or  character 
of  the  property,  so  far  as  the  legatees  or  heirs  are  concerned.*^ 
It  follows  that  a  will  which  directs  the  sale  of  the  real  estate 
of  the  testator,  by  his  executors,  does  not  work  a  conversion  of 
the  interest  of  a  pretermitted  child.^^ 

When  a  testator  creates  a  trust  of  all  his  property,  real  and 
personal,  some  of  the  realty  being  in  different  states,  with  a  di- 
rection to  his  executor  to  sell  it  all  and  invest  the  proceeds  in 
land  in  a  specified  city,  the  property  mentioned  in  the  wiU  is 
considered,  in  equity,  as  real  property  situated  in  the  city  desig- 
nated.^^ And  if  a  will  works  a  conversion  of  real  property  into 
personalty,  a  trust  in  respect  thereto  is  a  trust  of  personal  prop- 
erty, the  validity  of  which  is  determinable,  not  by  the  law  of  the 
situs  of  the  realty,  but  by  the  law  of  the  place  where  the  testa- 
tor was  domiciled  at  the  time  of  his  death.^^ 

The  statutes  declare  that  when  a  will  directs  the  conversion 
of  real  property  into  money,  such  property  and  its  proceeds  must 
be  deemed  personalty  from  the  time  of  the  testator's  death,  [y] 
The  provision  that  the  proceeds  of  the  sale  must  be  deemed  per- 
sonal property  "from  the  time  of  the  testator's  death"  is  ap- 
plicable only  when  the  will  merely  directs  the  sale  to  be  made, 
without  limiting  or  designating  the  time  when  it  is  to  be  made. 
If  the  will  postpones  the  time  of  the  sale  until  the  happening  of 
some  future  event,  or  until  some  fixed  date,  the  conversion  is 
likewise  postponed.^^  When  lands  are  devised  to  trustees  to 
be  held  for  a  period  of  years  and  then  to  be  sold,  they  cannot 

[7]  The  OsUfofnla  SUtnte  (O.  O.  1338)  Provides:  ''When  a  wiU  direoti 
the  conversion  of  real  property  into  money,  such  property  and  all  its 
proceeds  mnst  be  deemed  personal  property  from  the  time  of  the  testator's 
death.''    En.  March  21,  1872. 

Other  States  have  SUtates  like  the  OaUfomia.  Mont.  C.  G.  1791;  N. 
D.  Bev.  Cd.  5150;  OkL  Bev.  St  6858;  &  D.  Civ.  Od.  1067;  Utoh  Bev. 
St.  2788. 

us  Efttjo  V.  Swas^,  111  OaL  628,  !»  Penfleld  v  Tower,  1  N.  D.  816, 

44  Bac.  225.  46  N.  W.  413. 

184  Northrup  v.  Marqnam,  16  Or.  «•»  **    ^    ^  ^r^.  ».      m      «^<i  n  i 

178, 18  Pac.  4^.  1«  Bank  of  Ukiah  v.  Biee,  148  CaL 

vm  Estate  of  Dunphy,  147  GU.  ff5,      «««,  101  Am.  St  Bep.  118,  76  Fae, 

81Pae.31fi.  1020. 
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be  regarded  as  converted  into  personalty  prior  to  the  time  when 
their  sale  is  authorized  by  the  terms  of  the  trast.'^ 

''It  is  a  well-settled  role  in  eqnity  that  where  a  testator  di- 
rects land  to  be  sold  and  the  proceeds  thereof  to  be  distributed 
among  certain  beneficiaries,  such  beneficiaries  may  elect  before 
the  sale  has  taken  place  to  take  land  instead  of  its  proceeds,  and 
when  they  have  so  elected  and  sufficiently  manifested  their  elec- 
tion, the  authority  to  sell  the  land  cannot  thereafter  be  exer- 
cised by  the  executor,  but  is  extinguished.  The  estate  is  there- 
by reconverted  into  real  property,  and  by  reason  of  such  recon- 
version the  relation  of  the  beneficiaries  to  the  land  is  the  same 
as  if  it  had  been  directly  devised  to  them/'  But  the  election, 
in  order  to  be  effectual,  must  be  manifested  by  some  unequivocal 
act  or  declaration.** 

§  89.  Suits  in  Equity  to  Construe  Wills. — Courts  of  equity 
have,  to  a  limited  extent,  entertained  suits  involving  the  inter- 
pretation of  wills.*^  Mr.  Pomeroy  has  expressed  the  opinion 
that  the  special  equitable  jurisdiction  to  construe  wills  is  simply 
an  incident  of  the  general  equitable  jurisdiction  over  trusts ;  and 
that  ''a  court  of  equity  will  never  entertain  a  suit  brought  solely 
for  the  purpose  of  interpreting  the  provisions  of  a  will  without 
any  further  relief,  and  will  never  exercise  its  power  to  interpret  a 
will  which  only  deals  with  and  disposes  of  purely  legal  estates  and 
interests,  and  which  makes  no  attempt  to  create  any  trust  rela- 
tions with  respect  to  the  property  donated."^*  It  would  seem, 
however,  that  in  those  states  having  a  judicial  system  like  that 
of  California,  where  the  same  court  is  invested  with  equity  juris- 
diction and  also  full  jurisdiction  in  matters  of  probate,  that  an 
independent  suit  cannot  be  maintained  in  equity  to  construe  a 
will,  whether  it  involves  merely  legal  questions  or  questions  re- 

128  Estate   of   Walkerly,   108    (M.      WmJams,  73  Cal  99, 14  Pftc.  394;  Sid- 

627,  49  Am.  St.  Eep.  97,  41  Bac  772.      daU  v.  Harriaoii,  73  CaL  660,  15  Pac. 

i»  Bank  of  Ukiah  v.  Eioo,  143  Cal.      130;  In  ro  John's  Will,  80  Or.  494,  47 

!!f n  ^l^  .^'  f'Jf^^'  }}J'Z^.  ^^      ^^  8*1>  «<>  ^«-  226,  86  L.  B.  A. 
1020;  Estate  of  Pforr,  144  CaL  121,      ^.^     ,„  _ 

77  Pac  826.  ^^'  ^^^  ^*  ^»™*»  ^  ^*»^>  ^^^>  ^2 

UO  3  Pomeroy '•  Equity    Jnrisprn-  ^^  *^^ 

denee,    mcb.    1165-1168;    Bosenberg  "*  •  Pomeroy'g  Zqoiij  Juiiipra- 

V.  Tnak,  68  CaL  887;  Williama  t«  dtnee,  gee.  1166. 

FrobAte 
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lating  to  the  execution  of  trusts  created  by  the  will.^*^  How- 
ever, the  California  Code  of  Civil  Procedure  provides  that ' '  when- 
ever in  an  action  to  quiet  title  to,  or  to  determine  adverse  claims 
to,  real  property,  the  validity  of  any  gift,  devise  or  trust,  under 
any  wiU,  or  instrument  purporting  to  be  a  will,  whether  ad- 
mitted to  probate  or  not,  shall  be  involved,  such  will  or  instru- 
ment purporting  to  be  a  will,  is  admissible  in  evidence;  and  aU 
questions  concerning  the  validity  of  any  gift,  devise  or  trust 
therein  contained,  save  such  as  under  the  constitution  belong  ex- 
clusively to  the  probate  jurisdiction,  shall  be  finally  determined 
in  such  action;  and  provided,  however,  that  nothing  herein  con- 
tained shall  be  construed  to  deprive  a  party  of  the  right  to  a 
jury  trial  in  any  case  where,  by  the  law,  such  right  is  now 
given. ' '  ^^ 

m  Toland  v.  Earl,  129  Oal.  148,  79  188  GaL  C.  G.  P.  788. 

Am.  St.  Bep.  100,  61  Pac.  914. 
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CHAPTER  VIII. 

BIGHTS  AND  LIABILITIES  OF  DEVISEES  AND  LEOATEEa 

90.  Speeifie,  general,  and  demonBtratiye  legacies  defined* 

91.  Cumolatiye  or  substitutionary  legacies. 

92.  Besiduary  legacies. 

93.  Annuities. 

94.  Order  of  resort  to  estate  of  intestate  to  pay  debts. 

95.  Order  of  resort  to  property  of  testator  to  pay  debts. 

96.  Order  of  resort  to  property  for  payment  of  legacies. 

97.  Exemption  of  legacies  to  kindred  from  debts. 

98.  Liability  of  beneficiaries  for  testator's  obligations. 

99.  Conyeyance  by  heir  when  wiU  not  probated. 

100.  Title,  possession,  and  sitle  of  specific  gifts. 

101.  Possession  of  life  legacy. 

102.  Accrual  of  gift  of  income. 

103.  Satisfaction  of  gift  in  contemplation  of  deatii. 
10#.  Time  when  legacies  and  annuities  are  due. 

105.  Time  from  which  legacies  bear  interest. 

106.  Intention  of  testator. 

107.  Adyancements  as  ademption  of  legacy. 

108.  Abatement  of  legacies. 

109.  Lapse  of  legacy  on  death  of  legatee. 

110.  Election   of  beneficiary  under   the  wilL 

§  90.    Speciflc,  General  and  Demonstratiye  Legadei  Defined. — 

The  different  kinds  of  legacies — specific,  general,  demonstra- 
tive, residuary  and  annuities — are  defined  and  distinguished  by 
the  statutes,  [a]  although  the  statutory  definitions  do  not  differ 
materially  from  the  common-law  definitions.^    No  little  difSculty 

[a]  The  Oallfonila  Statute  (O.  0.  1367)  ProTldes:  ''Legacies  are  distin- 
guished and  designated,  according  to  their  nature,  as  follows:  1.  Specific, 
A  legacy  of  a  particular  thing,  specified  and  distinguished  from  aU  others 
of  the  same  kind  belonging  to  the  testator,  is  specific;  if  such  legacy  fails, 
resort  cannot  be  had  to  the  other  property  of  the  testator;  g.  Demonstrative, 
A  legacy  is  demonstratiye  when  the  particular  fund  or  personal  property 
is  pointed  out  from  which  it  is  to  be  taken  or  paid;  if  such  fund  or 
property  fails,  in  whole  or  in  part,  resort  may  be  had  to  the  general  assets, 
as  in  case  of  a  general  legacy;  J.  Annuities.  An  annuity  is  a  bequest  of 
certain  specified  sums  periodically;  if  the  fund  or  property  out  of  which 
they  are  payable  fails,  resort  may  be  had  to  the  general  assets,  as  in 
of  a  general  legacy;  4.  Besiduary.  A  residuary  legacy  embraces  only 


4  Adair  r.  Adair,  11  N.  D.  175,  90  N.  W.  801, 
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iMts  of  PftSnter,  140  OaL  498,  80  Pac 

•  Koilf  ▼«  CuTtiM,  36  Colo.  464, 
113  Am.  St.  Bap.  113,  85  Pae.  846» 
7  U  B.  A.,  K.  8.,  692.  See,  too, 
Adair  ▼.  Adair,  11  K.  D.  175,  90 
N.  W.  804.  For  illuitrationa  of 
damonatratiTa  legaeiei,  aee  Eatata  of 
Apple,  66  GaL  438,  6  Pac.  7. 


RIGHTS  AND  LIABILITIES  OF  DEVISEES  AND  LEGATEES.     101 

and  distinguished"  from  the  rest  of  the  estate  at  the  time  of 
the  death  of  the  testator.^ 

Courts  are  strongly  inclined  against  construing  a  legacy  ^ns 
specific,  when  there  is  any  doubt;  they  are  disposed,  if  compat- 
ible with  the  language  employed,  to  interpret  gifts  as  general 
or  demonstrative.  And  this  rule  of  interpretation  is  usually  fav- 
orable to  the  legatee,  for  a  specific  legacy  is  liable  to  be  adeemed 
and  therefore  entirely  lost.  Of  course  if  the  words  of  a  will 
plainly  evidence  an  intention  on  the  part  of  the  testator  to  cre- 
ate a  specific  legacy,  they  must  be  given  that  effect.^ 

§  91.  Oumulative  or  Substitutionary  Legacies. — ^When  a  testa- 
tor gives  two  legacies  to  the  same  person,  one  by  the  will  and 
the  other  by  the  codicil,  the  second  legacy  is  regarded  as  cumu- 
lative, not  substitutionary,  unless  the  language  of  the  codicil 
shows  a  contrary  intention.^  ''A  substituted  or  additional  legacy 
is  prima  facie  payable  out  of  the  same  funds  and  subject  to  the 
same  incidents  and  conditions  as  is  the  original  legacy,  irrespec- 
tive of  whether  the  result  is  advantageous  to  the  legatee  or  not. "  ^ 

§  92.  Besidoary  Legacies. — ''A  residuary  legacy  embraces 
only  that  which  remains  after  all  the  other  bequests  of  the  will 
are  discharged."  Therefore  a  provision  for  the  payment  of  cer- 
tain legacies  after  which  certain  others  shall  be  paid  does  not 
make  the  latter  residuary  legacies.^ 


§  93.  Annuities. — '*An  annuity  is  a  bequest  of  certain  speci- 
fied sums  periodically;  if  the  fund  or  property  out  of  which  they 
are  payable  fails,  resort  may  be  had  to  the  general  assets,  as  in 
case  of  a  general  legacy.  "•    From  this  definition  it  is  apparent 


4  Estate  of  Campbell,  27  Utah,  361, 
75  Pac.  851. 

s  Estate  of  Woodworth,  81  Cal. 
595;  Nuslej  v.  Gurties,  36  Colo.  464, 
118  Am.  St.  Bep.  113,  85  Pac.  846. 
7  L.  B.  A.,  N.  S.,  592. 

e  Estate  of  Zeile,  74  Gal.  125,  15 
Pae.  455;  Appeal  of  Manifold,  126 
Pa.  508, 19  AU.  42. 

T  Estate  of  Layeaga,  119  OaL  651, 
51  Pac  1074. 


8  Estate  of  Wmiams,  112  Gd.  521, 
53  Am.  St.  Bep.  224,  44  Pac.  808. 

9  See  statutes  under  section  91, 
ante.  Por  illustrations  of  annuities, 
see  Estate  of  Sears,  18  Utah,  193,  65 
Pac  83.  As  to  what  funds  may  be 
resorted  to  in  the  pajment  of  annui- 
ties, see  Grew  ▼.  Pratt,  119  GaL  131, 
61  Pac  44. 
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that  the  gift  of  the  income  from  a  specified  fund  is  not  an  an- 
nuity.** 

An  annuity  is,  as  a  legacy,  subject  to  contribution  to  make  up 
the  inheritance  of  a  pretermitted  child  of  the  testator.*^ 

§  94.    Order  of  Besort  to  Estate  of  Intestate  to  Pay  Debts. — 

"When  a  person  dies  intestate,  all  his  property,  real  and  per- 
sonal,  without  any  distinction  between  them,  is  chargeable  with 
the  payment  of  his  debts/'  ^  except  as  otherwise  provided  by  the 
statutes,  [b] 

§  95.    Order  of  Besort  to  Property  of  Testator  to  Pay  Debts. — 

But  the  property  of  one  who  dies  testate,  except  as  otherwise 
specially  provided  in  the  codes,  must  be  resorted  to  for  the  pay- 
ment of  debts  in  the  following  order:**  The  property  expressly 

[b]  The  Calif omla  Statute  (O.  O.  1358)  Provides:  ''When  a  person  dies 
intestate  all  his  property,  real  and  personal,  without  any  distinction  be- 
tween them  is  chargeable  with  the  payment  of  his  debts,  except  as  other- 
wise provided  in  this  code  and  the  Code  of  Civil  Procedure/'  En.  March 
21,  1872.     Amd.  1873-74,  234. 

Other  States  have  Statutes  like  the  California.  Ida.  Bev.  St.  5751;  Mont. 
C.  C.  1821;  N.  D.  Eev.  Cd.  5165;  Okl.  Eev.  St.  6873;  S.  D.  Civ.  Cd.  1072; 
Utah  Bev.  St.  2803. 

Tlie  Oregon  Statute  Provides:  ''If  an  intestate  leave  neither  wife  nor 
minor  children,  all  the  property  of  the  estate  is  assets  in  the  hands  of 
the  administrator,  for  the  payment  of  funeral  expenses,  expenses  of  ad- 
ministration, payment  of  the  debts  of  the  deceased,  or  distribution  accord- 
ing to  law."    Or.  B.  ft  C.  Cd.  1157. 

The  Washington  Statute  Provides:  "If  intestate  leave  no  widow  or 
minor  children,  all  his  estate  shall  be  assets  in  the  hands  of  the  admin- 
istrator, after  payment  of  funeral  expenses  and  expenses  of  administra- 
tion, for  the  payment  of  the  debts  of  the  deceased,  or  distribution  accord- 
ing to  law."    Wash.  BaL  Cd.  6223  (Pierce's  Cd.  2525). 


10  Estate  of  Brown,  143  Oal.  450^ 
77  Pac.  160. 

11  Estate  of  Smith,  145  Oal.  118,  78 
Pac.  369. 

12  Estate  of  Apple,  66  OaL  432, 
6  Pac.  7;  Estate  of  Swain,  67  OaL 
637,  8  Pfeic.  497. 

IS  For  decisions  discussing  the 
order  of  liability  for  debts,  see  Estate 
of  Thayer,  142  Cal.  453,  76  Pac  41; 


Abila  V.  Burnett,  33  Cal.  658;  Estate 
of  Moulton,  48  Oal.  191;  sections 
383,  384,  post  That  the  testator  may 
change  the  order,  see  Estate  of  Wood- 
worth,  31  CaL  595;  Newport  v.  New- 
port, 5  Wash.  114,  31  Pac  428. 

Under  the  common  law,  where  no 
different  order  is  prescribed  in  the 
will,  the  assets  of  the  deceased,  for 
the  purpose  of  paying  the  debts  of 
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appropriated  by  fhe  will  for  the  payment  of  debts;  the  prop- 
erty not  disposed  of  by  the  will;  the  property  devised  or  be- 
queathed to  a  residuary  legatee ;  the  property  not  specifically  de- 
Tised  or  bequeathed;  and  all  other  property  ratably.  However, 
before  any  debts  are  paid,  the  expenses  of  administration  and 
the  family  allowance  must  be  paid  or  provided  for.[c]  A  de- 
vise stated  to  be  in  satisfaction  of  the  devisee's  claim  against 
the  estate,  which  is  more  than  adequate  for  that  purpose,  is  sub- 
ject to  contribution,  along  with  other  devises,  for  the  payment  of 
debts  and  the  charges  of  administration.^^ 


[e]  The  Oalifomia  Statute  (O.  O.  1359)  Provldas:  <'The  property  of  a 
testator,  except  as  otherwise  specially  provided  in  this  code  and  the  Code 
of  Civil  Procedure,  mnst  be  resorted  to  for  the  payment  of  debts,  in  the 
following  order:  1.  The  property  which  is  expressly  appropriated  by  the 
will  for  the  payment  of  the  debts;  2.  Property  not  disposed  of  by  the 
will;  3.  Property  which  is  devised  or  bequeathed  to  a  residuary  legatee; 
4.  Property  which  is  not  specifically  devised  or  bequeathed  and  5.  All 
other  property  ratably.  Before  any  debts  are  paid  the  expenses  of  the 
administration  and  the  allowance  to  the  family  must  be  paid  or  provided 
for."    En.  March  21,  1872.    Amd.  1873-74,  234. 

Other  States  have  Statutes  like  the  California.  Itta.  Bev.  St.  5752; 
Mont.  C.  G.  1822;  N.  D.  Bev.  Cd.  5166;  OkL  Bev.  St.  6874;  a  P.  Civ.  Cd. 
1073. 


the  estate,  win  be  marshaled,  and  the 
debts  paid  out  of  them  in  the  follow- 
ing order:  (1)  The  personal  estate 
not  specifically  bequeathed,  or  ex* 
pressly  or  by  implication  excepted; 
(2)  lands  expressly  devised  (or  the 
payment  of  debts;  (3)  lands  descend- 
ed to  the  heir;  (4)  lands  devised. 
Estate  of  Woodworth,  81  CaL  595. 

''At  common  law  the  personal  prop- 
erty was  considered  the  primary  fund 
for  the  payment  of  debts,  and  the 
heir  or  devisee  had  the  right  to  caU 
upon  the  executor  to  exonerate  the 
land  by  discharging  the  mortgage  debt 
out  of  the  personal  estate;  and  this 
doctrine  was  founded  upon  the  prin- 
eiple  that  the  personal  estate  had  the 
benefit  of  the  money  for  which  the 
mortgage  was  given.    But  the  rule 


did  not  apply  to  estates  purchased  by 
the  testator  or  intestate  while  under 
the  Ancumbrance,  unless  he  had  made 
it  his  own  debt,  because  the  reason  of 
the  rule  did  not  apply  to  such  ease. 
Of  course,  in  any  ease,  the  testator 
may  direct  that  the  mortgage  be  paid, 
or  use  such  words  as  clearly    show 

such  intent It  is  the    general 

rule  that  the  devisee  or  heir  of  a  mort- 
gaged estate  cannot  claim  exoneration 
out  of  specific  legacies."  Estate  of 
Porter,  138  CkL  618,  72  Pac.  173. 
See,  too.  Estate  of  EDeydenfeldt,  106 
Cal.  434,  39  Pac.  788;  French  v. 
Vradenburg,  105  Ya.  16,  115  Am.  St. 
Bep.  838,  52  S.  E.  695,  3  L.  B.  A.,  N. 
S.,  898. 

14  Estate  of  Thayer,  142  OaL  453, 
76  Pae.  41. 
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§  96.  Order  of  Resort  to  Property  for  Payment  of  Legacies. — 
The  statutes  declare  that  the  property  of  a  testator  must,  except 
as  otherwise  specifically  provided,^**  be  resorted  to  for  the  pay- 
ment of  legacies  in  the  following  order:  The  property  expressly 
appropriated  by  the  will  for  the  pa3rment  of  legacies;  the  prop- 
erty not  disposed  of  by  the  will ;  the  property  which  is  bequeathed 
to  a  residuary  legatee;  the  property  ''which  is  specifically  de- 
vised or  bequeathed."  [d]  Subdivision  4  seems  to  contemplate 
that  specific  devises  or  bequests  may  be  subjected  to  the  pay- 
ment of  general  legacies,  but  the  decisions,  at  least  the  later 
ones,  point  the  other  way.*®  It  is  probable  that  the  word  '*not" 
has  been  inadvertently  dropped  from  the  statute,  for  it  seems 
hardly  reasonable  that  the  legislature,  after  providing  for  spe- 
cific legacies  and  devise,  should  practically  undo  its  work  by 
making  them  subject  to  the  payment  of  general  legacies.  The 
corresponding  subdivision  of  the  Montana  statute  contains  the 
word  "not,"  and  reads,  ''property  which  is  not  specifically  de- 
vised or  bequeathed."" 

If  a  devisee  of  land,  charged  by  the  will  with  the  payment  of 
certain  legacies,  accepts  the  gift,  he  thereby  assumes  the  burden 

The  ntali  Statute  is  the  Bame  as  the  California,  except  that  in  the 
first  sentence  the  words  "payment  of  debts  and  expenses"  occur  instead 
of  "payment  of  debts."    Utah  Bev.  St.  2804. 

[d]  The  OaUfomia  Statute  (0.  O.  1360)  Provides:  "The  property  of  a 
testator^  except  as  otherwise  speciaUy  provided  in  this  code  and  the  Code 
of  Civil  Procedure,  must  be  resorted  to  for  the  payment  of  legacies,  in 
the  following  order:  1.  The  property  which  is  expressly  appropriated  by 
the  will  for  the  payment  of  the  legacies.  2/ Property  not  disposed  of  by 
the  will.  8.  Property  which  is  devised  or  bequeathed  to  a  residuary  lega- 
tee. 4.  Property  which  is  specifically  devised  or  bequeathed."  £n.  March 
21,  1872.    Amd.  1878-74,  235. 

Other  States  have  Statutes  like  the  California:  Ida.  Bev.  St.  5753;  N. 
D.  Bev.  Cd.  5167;  OkL  Bev.  St.  6875;  8.  D.  Civ.  Cd.  1074;  Utah  Bev.  St. 
2807. 

The  HontaoA  Statute  is  the  same  as  the  California,  except  that  subdi- 
vision 4  reads:  "Property  which  is  not  specifically  devised  or  bequeathed." 
Mont.  C.  C.  1823. 

u  Estate  of  Neistrath,  66  Cal.  830,      CaL   498,    89    Pac.   89 ;     Estate   of 

6  Pac.  507.  Neistrath,  66  Cal.  330,  5  Pae.  507. 

16  Estate  of  Eatto,  149  CaL  552,         ^^ 
S6  Pfco.  1107;  Estate  of  Painter,  150  iii«  i*.  v.  v.      «p. 
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imposed  by  the  testator,  and  becomes  personally  liable  for  the 
payment  of  the  legacy.^ 

§  97.  Exemption  of  Legacies  to  Kindred  firom  Debts. — ^The 
codes  provide  that  ''legacies  to  husband,  widow,  or  kindred  of 
any  class  are  chargeable  only  after  legacies  to  persons  not  re- 
lated to  the  testator.''  [e]     While  the  statute  is  not  clear  on 

• 

this  point,  nevertheless  it  seems  to  be  conceded  that  it  is  only 
when  legacies  are  resorted  .to  for  the  payment  of  debts  that  lega- 
cies to  kindred  are  preferred  to  legacies  to  strangers.  Therefore, 
for  purposes  of  distribution,  demonstrative  legacies  to  kindred 
are  not  preferred  to  like  legacies  to  strangers.  All  stand  upon 
an  equality  so  that  if  the  fund  out  of  which  they  are  payable  is 
inadequate,  all  abate  proportionably.^^ 

§  08.  Liability  of  Beneficiaries  for  Testator's  Obligations. — 
The  statutes  declare  that  ''those  to  whom  property  is  given  by 
will  are  liable,  for  the  obligations  of  the  testator  in  the  cases  and 
to  the  extent  prescribed  by  the  Code  of  Civil  Procedure."  [f] 
The  title  of  devisees  is  subject  to  the  rights  created  by  contraets 
of  the  devisor,  affecting  the  title  or  relating  to  the  land.^  And 
a  devisee  of  real  estate  which  is  subject  to  a  mortgage  cannot 
claim  exoneration  from  the  encumbrance  by  having  the  amount 
thereof  charged  upon  other  lands  specifically  devised.^ 

[e]  Tbe  OaUfornla  Statute  (0.  0.  isei)  Provides:  ''Legacies  to  hasbandy 
widow,  or  kindred  of  any  class  are  chargeable  only  after  legacies  to  per- 
sons not  related  to  tbe  testator.''    En.  March  21,  1872. 

Other  States  bave  SUtutes  like  the  California.  Ida.  lEtev.  St.  5754; 
Mont.  G.  C.  1824;  N.  D.  Bev.  Cd.  5168;  Okl.  Bev.  St.  6876;  8.  D.  Civ. 
Cd.  1075;  Utah  Bev.  St|.  2808. 

[f]  Tbe  OaUfornla  SUtate  (0.  0.  ISTT)  Provides:  ''Those  to  whom 
property  is  given  by  will  are  liable  for  the  obli^tions  of  the  testator  in 
the  eases  and  to  the  extent  prescribed  by  the  Code  of  Civil  Procedure." 
En.  March  21,  1872. 

Other  States  have  Statutes  like  the  Galifomia.  Mont.  C.  a  1839;  N. 
D.  Bev.  Cd.  6184;  Okl.  Bev.  St.  6872;  a  D.  Civ.  Cd.  1091. 

U  Bonne  v.  Bonne,  66  CaL   167|  90  Hyde  v.  Heller,  10  Wash.  586| 

4  Pac  441,  1152.  89  Pae.  249. 

IS  Estate  of  Apple,  66  CaL  432,  6  »  Estate  of  Porter,  138  OaL  611, 

7.  72  Plae.  173. 
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§  99.  Oonvejrance  by  Heir  When  Will  not  Probated.— An  heir 
may  contract  concerning  or  convey  the  title  to  land  which  the 
law  has  cast  npon  him  on  the  death  of  his  ancestor;  and  the 
validity  or  force  of  the  contract  is  not  affected  by  the  probate 
court,  through  its  decree  of  distribution,  thereafter  declaring 
his  asserted  heirship  and  the  title  to  be  vaUd.^  The  statutes 
declare  that  the  right  of  a  bona  fide  purchaser  or  encumbrancer 
of  real  property,  derived  from  one  claiming  by  succession,  are 
not  impaired  by  any  devise  made  by  the  decedent  from  whom 
succession  is  claimed,  unless  within  four  years  after  the  devisor's 
death,  the  will  is  duly  proved  and  recorded,  [g]  On  the  other 
hand,  when  a  will  has  been  probated  and  the  estate  distributed, 
an  heir  who,  after  the  removal  of  his  disability,  succeeds  in  ob- 
taining a  decree  vacating  the  probate,  cannot  follow  the  prop- 
erty devised  into  the  hands  of  a  bona  fide  purchaser  from  the 
distributee,  the  decree  of  distribution  being  merely  voidable  and 
not  void.** 

[g]  The  OaUfornla  Stotate  (0.  0.  1364)  Provides:  '"riia  rights  of  a 
purchaser  or  incumbrancer  of  real  property,  in  good  faith  and  for  value, 
derived '  from  any  person  claiming  the  same  by  succession,  are  not  im- 
paired by  any  deviae  made  by  the  decedent  from  whom  suceession  is 
claimed,  unless  within  four  years  after  the  devisor's  death,  the  instrument 
containing  such  devise  is  duly  proved  aa  a  will,  and  recorded  in  the  office 
of  the  clerk  of  the  superior  court  having  jurisdiction  thereof,  or  written 
notice  of  such  devise  is  filed  with  the  clerk  of  the  county  where  the  real 
property  ie  situated.''    En.  March  21,  1872.    Amd.  1880,  8;  1905,  606. 

The  Montan*  Statute  Provides:  ''The  rights  of  a  purchaaer  or  encum- 
brancer of  real  property,  in  good  faith  and  for  value,  derived  from  any 
person  claiming  the  same  by  succession,  are  not  impaired  by  any  devise 
made  by  the  decedent  from  whom  succession  is  claimed,  unless  the  instru- 
ment containing  such  devise  is  duly  proved  as  a  will,  and  recorded  in 
the  office  of  the  clerk  of  the  district  court  having  jurisdiction  thereof, 
or  unless  writtea  notice  of  such  devise  is  filed  with  the  clerk  of  the 
county  where  the  real  property  is  situated,  within  four  years  after  the 
devisor's  death.''    Mont.  C.  C.  1827. 

The  Statutes  of  North  Dakota  and  South  Dakota  are  the  same  as  the 
Montana,  except  that  they  employ  the  words  "county  court"  and  "county 
judge"  instead  of  "district  court"  and  "clerk."  K.  D.  Bev.  Cd.  5171; 
S.  D.  Civ.  Cd.  1078. 

ss  Cbever  v.  Cbing  Hong  Poj,  82         23  Thompson    v«    BamsoUi  64    CaL 
Cal.  68,  22  Pac.  1081 ;  Curtis  v.  Schell,      880,  80  Pac  980. 
129  CaL  208,  79  Am.  St  Bep.  107| 
61  Pac.  951. 
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§  100.  Title,  Possession  and  Sale  of  Specific  Gifts.— The  stat- 
utes provide  that  ''in  a  specific  devise  or  legacy,  the  title  passes 
by  the  will,  but  possession  can  be  obtained  only  from  the  per- 
sonal representative,  who  may  be  authorized  by  the  court  to  sell 
the  property  in  the  cases  herein  provided."  [h] 

§  101.  Possession  of  Life  Legacy. — ^When  a  specific  legacy  is 
for  life  only,  the  statutes  require  the  life  tenant  to  deliver  to 
the  remaindermen  an  inventory  expressing  that  he  holds  the  prop- 
erty only  for  life.[i]  The  practice  has  obtained  to  some  extent 
in  equity  of  requiring  the  tenant  for  life  in  a  legacy  to  give  se- 
curity to  the  executor  as  a  condition  precedent  to  his  right  to 
demand  a  delivery  of  the  property.  Generally  speaking,  how- 
ever, if  the  testator  has  not  required  such  security  to  be  given, 
the  courts  are  not  authorized  to  require  it,  in  the  absence  of  a 
showing  that  there  is  danger  that  the  estate  will  be  impaired 
or  suffer  waste  in  the  hands  of  the  life  tenant.  Otherwise  the 
wiU  of  the  testator  that  the  tenant  for  life  shall  enjoy  the  prop- 
erty will  be  frustrated.** 

The  Oklahoma  Statute  is  the  same  as  the  Montana^  except  that  the 
words  "probate  court"  are  used  in  place  of  the  words  ''clerk  of  the 
district  court";  and  the  words  ''probate  judge  of  the  county"  in  place 
of  the  words  "clerk  of  the  county"    Okl.  Bev.  St.  6879. 

The  Utah  Statute  is  the  same  as  the  Montana,  except  thai  it  uses  the 
word  "recorder"  instead  of  "clerk."    Utah  Bev.  St.  2811. 

[h]  The  Calif ornia  SUtnte  (O.  0.  1S6S)  Provldea:  "In  a  specifle  devise 
or  legacy,  the  title  passes  by  the  will,  but  possession  can  only  be  obtained 
from  the  personal  representative;  and  he  may  be  authorized  by  the  su- 
perior court  to  seU  the  property  devised  and  bequeathed,  in  the  cases 
herein  provided."    En.  March  21,  1872.    Amd.  1880,  8. 

The  Idaho,  Montana,  North  Dakota,  South  Dakota  and  Utah  Statutes 
are  the  same  as  the  California,  except  that  the  Montana  statute  uses  the 
words  "district  court,"  the  North  Dakota  and  South'  Dakota  statutes 
"county  clerk,"  and  the  Idaho  and  Utah  statutes  "judge  of  the  probate 
court"  instead  of  "superior  court."  Ida.  Bev.  St.  5755;  Mont.  C.  C. 
1826;  N.  D.  Bev.  Cd.  5170;  OkL  Bev.  St.  6878;  S.  D.  Civ.  Cd.  1077;  Utah 
Bev.   St.   2810. 

[1]  The  Oallf ornia  Statute  (0.  0.  1365)  Provides:  "Where  specific  lega- 
cies are  for  life  only,  the  first  legatee  must  sign  and  deliver  to  the  second 
legatee,  or,  if  there  is  none,  to  the  personal  representative,  an  inventory 

M  Estate  of  Garrity,  108  CaL  463,  88  Pac.  628,  41  Pac.  485. 
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§  102.  Accrual  of  Oift  of  Income. — ^The  statutes  provide  that 
''in  case  of  a  bequest  of  the  interest  or  income  of  a  certain  sum 
or  fund,  the  income  accrues  from  the  testator's  death."  [j]  This 
provision  is  inapplicable  where  there  is  a  bequest  of  a  specified 
sum  to  trustees  to  invest,  with  directions  to  pay  out  of  the  in- 
come arising  from  the  investment  a  certain  sum  monthly  to  a 
designated  beneficiary .» 

I  103.  Satisfaction  of  Oift  in  Contemplation  of  Death.— The 
codes  declare  that  '^a  legacy  or  a  gift  in  contemplation,  fear,  or 
peril  of  death  may  be  satisfied  before  death."  [k] 

§  104.  Time  When  Legacies  and  Annuities  are  Dne.— Unless 
a  contrary  intention  is  disclosed  by  the  will,^  legacies  are  due 

of  the  property,  ezjAreseing  that  the  same  ib  in  his  castody  for  life  only, 
and  that,  on  his  decease,  it  is  to  be  delivered  and  to  remain  to  the  use 
and  for  the  benefit  of  the  second  legatee,  or  to  the  personal  representa- 
tive, as  the  case  may  be."    En.  March  21,  1872. 

The  Montana^  Korth  Dakota^  South  Dakota  and  Utah  Statates  are  the 
same  as  the  California,  except  that  the  first  word  in  the  Montana,  North 
Dakota,  and  Utah  statates  is  ''when"  instead  of  ''where."  Mont.  C.  G. 
1828;  N.  D.  Bev.  Gd.  5172;  Okl.  Bev.  St.  6880;  8.  D.  Gir.  Cd.  1079;  Utah 
Bey.  St  2812. 

[J]  Tb0  OaUfornia  Statute  (0.  0.  1366)  ProTidse:  "In  caae  of  a  bequest 
of  the  interest  or  income  of  a  certain  sum  or  fund,  the  income  accrues 
from  the  testator's  death."    En.  March  21,  1872. 

Othflr  States  haye  Statutes  like  the  Galifomia.  Mont.  C.  C.  1829;  N.  D. 
Bev.  Gd.  5173;  OkL  Bev.  St.  6881;  8.  D.  Giv.  Gd.  1080;  UUh  Bev.  St. 
2813. 

[k]  The  Calif omla  SUtute  (0.  0.  1367)  ProvidM:  "A  legacy,  or  a  gift 
in  contemplation,  fear,  or  peril  of  death,  may  be  satisfied  before  death." 
En.  March  21,  1872.    Amd.  1873-74^  235. 

Other  SUtes  have  SUtntes  like  the  Galifomia.  Mont.  0.  0.  1830;  N. 
D.  Bev.  Gd.  5174;  OkL  Bev.  St.  6882;  8.  D.  Giv.  Gd.  1081;  Utah  Bev.  St 
2814. 

»  EsUte  of  Brown,  143  GaL  450,  494;  EsUte  of  Fair,  103  GaL  342,  37 

T7  Pac.  160.  Pae.  406;  Bennalack  v.  Bichards,  116 

St  EsUte    of    Williams,    112    GaL  OaL   405,   48   Pae.    622;    Estate   of 

621,  53  Am.  St  Bep.  224,  44  Pac  Ham^,   14  Or.   171,   12   Pac   307; 

SOS.    For  cases  discussing  the  time  Morse  v.  Marcum,  22  Or.  229,  29  Pac 

fixed  bj  the  will  for  payment,  see  615,  30  Pac  73;  Estate  of  8eai%  1$ 

Estate  of  James,  66  GbL  26,  2  Pac  Utah,  193,  66  PIm.  U. 
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and  deliverable  at  the  expiration  of  one  year  after  the  death  of 
the  testator;  while  annuities  commence  at  his  decease. [1]  Al- 
though the  will  declares  that  the  executor  shall  not  be  required 
to  pay  certain  legacies  until  such  time  as  it  may  be  deemed  prac- 
ticable to  do  so,  having  regard  to  the  beneficial  management  of 
the  estate,  they  may  be  regarded  as  due  after  the  lapse  of  one 
year.^  And  a  clause  in  a  will  providing  for  the  payment  of  an- 
nuities by  trustees  as  soon  as  they  have  sufficient  funds  available 
for  that  purpose  will  be  interpreted  as  relating  only  to  the  time 
of  payment,  not  to  the  date  when  the  annuities  commence  to 
run.® 

§  105.  Time  from  Which  Legacies  Bear  Interest. — ^The  stat- 
utes provide  that  legacies  bear  interest  from  the  time  they  are 
due  and  payable,  except  that  those  for  maintenance,  or  to  the 
widow  of  the  testator,  bear  interest  from  his  decease,  [m]  These 
statutes  are  not  retrospective  in  their  operation.^  IjQder  the 
rule  which  they  declare,  no  order  of  court  is  necessary  to  make 
a  legacy  bear  interest  after  the  expiration  of  one  year.*^  Nor 
is  it  material  that  the  legatee  is  not  in  a  situation  to  receive  the 
gift.'^  And  although  the  will  provides  that  the  executor  shall 
not  be  required  to  pay  certain  legacies  until  such  time  as  it  may 

[1]  The  Calif ornak  Statate  <0.  0.  1368)  Provides:  "Legacies  are  due 
and  deliverable  at  the  expiration  of  one  year  after  the  testator's  decease. 
Annuities  commence  at  the  testator's  decease."    En.  March  21,  1872. 

Other  States  have  Statates  like  the  California.  Ida.  Bev.  St.  5756; 
Mont.  G.  G.  1831;  N.  D.  Bev.  Gd.  5175;  Okl.  Bev.  St.  6883;  S.  D.  Civ.  Gd. 
1082;  Utah  Bev.  St.  2815. 

[m]  The  Oaiifomla  Statate  (O.  0.  1360)  Provides:  "Legacies  bear  in- 
teicest  from  the  time  when  they  are  due  and  payable,  except  that  le^^aciea 
for  maintenance,  or  to  the  testator's  widow,  bear  interest  from  the 
testator's  decease."    En.  March  21,  1872. 

Other  States  ha^e  SUtates  like  the  California.  Mont.  0.  0.  1832;  N. 
D.  Bev.  Cd.  5176;  Okl.  Bev.  St.  6884;  S.  D.  Civ.  Gd.  1083;  UUh  Bev. 
St.  2816. 

27  Estate  of  Williams,  112  Cal.  521,         80  Estate  of  Williams,  112  CU.  521, 

53  Am.  St  Bep.  224,  44  Pac.  808.  63  Am.  St  Bep.  224,  44  Pae.  808. 

St  Ciew  V.  Pratt,  119  CaL  131,  51         8i  Esmond  v.  Brown,  18  B.  I.  48, 

Pae.  44.  26  AtL  652,  approved  in  Estate  ef 

n  Doime  t.  Mastoek,  50  OaL  244.  Blake^  137  CaL  439,  70  Pae.  308. 
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be  practicable  to  do  so,  having  regard  to  the  beneficial  manage- 
ment of  the  estate,  they  nevertheless  draw  interest  after  the  year 
expires.  To  prevent  the  application  of  the  statutory  rule,  the 
intention  of  the  testator  must  be  expressed  in  the  will.**  His 
intention  seems  to  be  so  expressed,  however,  when  he  directs  a 
legacy  to  be  paid  out  of  the  first  moneys  realized  from  the  estate 
after  the  payment  of  his  debts  and  funeral  expenses.^  A  resid- 
uary legacy  bears  no  interest,  for  the  obvious  reason  that  there 
is  no  fund  from  which  such  interest  can  be  paid.^  And  a  dev- 
isee should  be  charged  with  simple  interest  only  where  he  de- 
lays paying  legacies  charged  upon  his  devise.^ 

A  legacy  for  maintenance,  or  to  the  widow  of  the  testator, 
bears  interest  from  his  death;  and  although  the  will  does  not 
expressly  declare  that  the  legacy  is  for  the  maintenance  of  the 
legatee,  yet,  if  the  evidence  shows  that  the  legatee  has  been  sup- 
ported by  the  testator  for  many  years  prior  to  his  death,  it  may 
be  construed  to  be  a  legacy  for  maintenance.^ 

§  106.  Intention  of  Testator. — ^The  four  preceding  sections  are 
in  all  cases  controlled  by  the  express^  intention  of  the  tes- 
tator, [n] 


§  107.  Advancements  as  Ademption  of  Legacy. — ^''Ademption 
is'  the  technical  term  used  to  describe  the  act  by  which  a  testa- 
tor pays  in  his  lifetime  to  his  legatee  a  general  legacy  which 

[n]  The  Oalifomia  Statute  (O.  0.  1370)  Provides:  ''The  four  preceding 
sections  are  in  all  cases  to  be  controlled  by  a  testator's  express  intention.'' 
En.  March  21,  1872. 

Other  States  have  Statutes  like  the  California.  Mont.  C.  0.  1833;  N. 
D.  Bev.  Cd.  5177;  Okl.  Bev.  St.  6885;  8.  D.  Civ.  Cd.  1084;  Utah  Bev.  St. 
2817. 


82  Estate  of  Williams,  112  CaL  521, 
53  Am.  St.  Bep.  224,  44  Pac.  808. 

83  Estate  of  James,  65  Cal.  25,  2 
Pac.  494. 

M  Estate  of  Williams,  112  CaL  521, 
53  Am.  St.  Bep.  224,  44  Pac.  808. 

80  Dunne  v.  Dunne,  66  Cal.  157,  4 
Pac.  441,  1152. 

M  Estate  of  Mackaj,  107  GaL  SOSy 


40  Pae.  558;  Estate  of  Brown,  143 
Cal.  450,  77  Pac.  160. 

87  Estate  of  WUliams,  112  Cal.  521, 
53  Am.  St.  Bep.  224,  44  Pac  808, 
holding  that  to  prevent  the  applica- 
tion of  the  statutory  rule  as  to  the 
time  from  which  legacies  bear  in- 
terest, the  intention  of  the  testator 
must  he  expressed  in  the  wilL 
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by  his  will  he  had  proposed  to  give  him  at  his  death ;  or  else  the 
act  by  which  a  speeifie  legacy  has  become  inoperative  on  account 
of  the  testator  having  parted  with  the  subject.""  The  statutes 
declare  that  '^ advancements^  or  gifts  are  not  to  be  taken  as 
ademptions  of  general  legacies,  unless  such  intention  is  expressed 
by  the  testator  in  writing."  [o] 

§  108.  Abatement  of  Legacies. — ^Abatement  is  the  reduction 
of  a  legacy  because  the  estate  of  the  testator  is  inadequate  for 
the  payment  of  his  debts  and  legacies.^  The  codes  provide  that 
^'abatement  takes  place  in  any  class  only  as  between  legacies 
of  that  class,  unless  a  different  intention  is  expressed  in  the 
will."  [p]  Under  this  statutory  rule,  all  legacies  of  the  same 
class  are,  in  the  matter  of  abatement,  upon  the  same  footing; 
and  therefore  demonstrative  legacies  to  kindred  are  not  pre- 
ferred, upon  distribution,  to  like  legacies  to  strangers.^ 


§  100.  Lapse  of  Legacy  on  Death  of  Legatee. — If  a  devisee 
or  legatee  dies  during  the  lifetime  of  the  testator,  the  testament- 
ary disposition  to  him  fails,  unless  an  intention  appears  to  sub- 
stitute some  other  in  his  place,^  except  that  if  he  is  a  child 

[o]  The  Oallfomia  Statate  (0.  0.  1361)  Provides:  "  AdvancementB  or 
gifts  are  not  to  be  taken  as  ademptions  of  general  legacies,  unless  such 
intention  is  expressed  by  the  testator  in  writing."    En.  March  21,  1872. 

Other  States  have  Statutes  like  the  California.  Mont.  C.  G.  1804;  J^, 
D.  Eev.  Cd.  5163;  OkL  Bev.  Bt.  6871;  S.  D.  Civ.  Cd.  1070;  Utah  Bev.  St. 
2801. 

[p]  The  Oallfomia  Statate  (O.  0.  1362)  Provides:  "Abatement  takes 
place  in  any  class  only  as  between  legacies  of  that  class,  unless  a  differ- 
ent intention  is  expressed  in  the  will."    £n.  March  21^  1872. 


88  Bee  the  note  in  95  Am.  St.  Bep. 
342,  for  a  discussion  of  ademption  of 
legacies. 

88  See  Estate  of  Zeile,  74  Cal.  125, 
15  Pac.  455,  for  a  discussion  of  what 
constitutes  an  advancement. 

40  Estate  of  Neistrath,  66  CaL  330, 
5  Pac.  507;  note  in  8  Am.  St.  Bep. 
720,  on  abatement  of  legacies. 

41  Estate  of  Apple,  66  CaL  432,  0 
Pac.  7. 


42  This  statutory  rule  merely  de- 
clares ''the  effect  of  the  death  of  a 
devisee  or  legatee  in  case  the  tes- 
tator makes  no  provision  for  such  con- 
tingency, but  is  not  to  be  construed  as 
a  limitation  upon  the  power  of  the 
testator  to  make  such  provision." 
Estate  of  Bennetty  134  CaL  320,  66 
Pac  370. 
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or  other  relative  of  the  testator  and  leaves  lineal  descendants, 
the  gift  goes  to  them.**  This  rule,  with  some  variations  in  the 
different  states,  and  also  with  modifications  in  favor  of  inter- 
ests in  remainder,  is  declared  by  statute. [q]  The  word  "rela- 
tive" or  ''relation,"  as  employed  by  the  statutes  in  this  con- 
nection, has  been  construed  to  include  only  relatives  by  blood,** 
and  to  exclude  a  stepson**^  and  also  a  wife.**  The  California 
Civil  Code,  as  originally  enacted,  made  no  mention  of  ''legatees" 
in  the  exception  in  favor  of  relatives  leaving  lineal  descendants, 
but  used  only  the  word  "devisee,"  and  the  supreme  court  of 
the  state  reached  the  conclusion  that  "legatees"  were  therefore 
not  within  the  purview  of  the  statute.*''  The  legislature  has  since 
amended  the  statute,  however,  so  as  expressly  to  embrace  lega- 
tees as  well  as  devisees.  In  some  states  the  restrictive  wording 
of  the  statutes  remain  unchanged,  so  that  there  is  a  possibility 
in  those  jurisdictions  of  the  courts  adopting  the  narrow  inter- 


Other  States  have  Statutes  like  the  California.  Mont.  C.  C.  1825;  N. 
D.  Bev.  Cd.  5169;  Okla.  Be  v.  St.  6877;  8.  D.  Civ.  Cd.  1076;  Utah  Eev. 
St.  2809. 

[q]  Th0  Oalifomia  Statute  (0.  O.  ISIO,  1343,  1344)  Provides:  <<When 
any  estate  is  devised  or  bequeathed  to  any  child,  or  other  relation  of 
the  testator,  and  the  devisee  or  legatee  dies  beford  the  testator,  leaving 
lineal  descendants,  such  descendants  take  the  estate  so  given  by  the  wiU, 
in  the  same  manner  as  the  devisee  or  legatee  would  have  done  had  he 
survived  the  testator."    En.  March  21,  1872.    Amd.  1905,  150. 

''If  a  devisee  or  legatee  dies  during  the  lifetime  of  the  testator,  the 
testamentary  disposition  to  him  fails,  unless  an  intention  appears  to  sub- 
stitute some  other  in  his  place,  except  as  provided  in  section  thirteen 
hundred  and  ten."    En.  March  21,  1872.    Amd.  1373-74,  234. 

"The  dtiath  of  a  devisee  or  legatee  of  a  limited  interest  before  the 
testator's  death  does  not  defeat  the  intereste  of  persons  in  remainder, 
who  survive  the  testator."    En.  March  21,  1872. 


4S  A  legacy,  avowedly  as  reparation 
to  the  legatee  for  slanderous  words 
used  toward  him  by  the  testator,  lapses 
upon  the  death  of  the  legatee  before 
testator.  Estate  of  Sutro,  139  OaL 
87,  72  Pac.  827, 

Upon  the  death  of  one  devisee  be- 
fore the  testator,  the  devise  lapses 
and  goes  to  the  testator's  heirs.  Es- 
tate of  HitteU,  141  GaL  432,  75  PM. 


53.  As  to  legatees  dying  after  the 
teetator  but  before  the  vesting  of  the 
legacy,  see  Estate  of  Winter,  114  GaL 
186,  45  Pae.  1063. 

44  Estate  of  Pfuelb,  48  CaL  643. 

45  Estate  of  Pfuelb,  48  CaL  643. 

46  Estate  of  Benton,  10  Wash.  533, 
39  Pac.  145. 

47  Estate  of  Boss,  140  Oal  288,  78 
Pm.  976. 
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pretation  placed  by  the  supreme  court  of  California  on  the  stat- 
utes of  that  state  before  the  legislature  made  known  its  intention 
in  language  unmistakable.^ 


§  110.  Election  of  Beneficiary  Under  the  Will.— If  a  testator 
undertakes  by  his  will  to  dispose  of  the  property  of  a  third  per- 
son, and  the  latter  accepts  a  devise  or  bequest  under  the  will, 
he  cannot  thereafter  assert  proprietary  rights  inconsistent  with 
the  testamentary  disposition.  By  accepting  the  bounty  of  the 
testator,  he  is  estopped  to  deny  the  testator's  right  to  dispose 
of  his  property.^  However,  it  is  of  the  very  essence  of  an  elec- 
tion on  the  part  of  the  donee  that  he  acts  advisedly,  with  full 
knowledge  of  his  right.^ 

The  Arizona  Statute  Proyldes:  '<  Where  a  testator  or  testatrix  shall  devise 
or  bequeath  an  estate  or  interest  of  any  kind,  by  will,  to  a  child,  or 
other  descendant  of  such  testator,  should  such  deyisee  or  legatee,  during 
the  lifetime  of  the  testator  or  testatrix  die  leaving  a  child  or  children  or 
descendants  who  shall  suryive  such  testator  or  testatrix,  such  devise  or 
legacy  shall  not  lapse  by  reason  of  such  death,  but  the  estate  so  devised 
or  bequeathed  shaU  vest  in  the  children  or  descendants  of  such  legatee 
or  devisee,  in  the  same  manner  as  if  he  or  she  had  survived  the  testator 
or  testatrix  and  had  died  intestate."    Ariz.  Bev.  St.  4226. 

The  Idaho  Statate  Provides:  ''When  any  estate  is  devised  to  any  child 
or  other  relation  of  the  testator,  and  the  devisee  dies  before  the  tes- 
tator, leaving  lineal  descendants,  such  descendants  take  the  estate  so 
given  by  the  will  in  the  same  manner  as  the  devisee  would  have  done  had 
he  survived  the  testator."    Ida.  Bev.  St.  5747. 

The  Montana^  North  Dakota^  Oklahoma,  South  Dakota,  and  Utah  Stat- 
utes Provide:  ''When  any  estate  is  devised  to  any  child,  or  other  relation 
of  the  testator,  and  the  devisee  dies  before  the  testator,  leaving  lineal 
descendants,  such  descendants  take  the  estate  so  given  by  the  will  in 
the  same  manner  as  the  devisee  would  have  done  had  he  survived  the 
testator." 

"If  a  devisee  or  legatee  dies  during  the  lifetime  of  the  testator, 
the  testamentary  disposition  to  him  fails,  unless  a^  intention  appears 
to  substitute  some  other  in  his  place,  except  as  provided  in  the  preceding 
section." 

«8  See  the  statutes  under  this  see-  too,  Lewis  v.  lichty,  3  Wash.  213,  28 

tion.  Am.  St  Bep.  25,  28  Pac  356. 

4»  Noe  V.   Splivalo,   54  GaL   207;  M  Ring  v.  Lagrange,  50  (M,  828; 

Hoore  v.  Baker,  4  Ind.  App.  115,  51  Estate   of   Smith,   108   OaL  115,  40 

Am.  St  Bep.  203,  30  N.  B.  629.    See,  Pm.  1087. 
Frobste  Law— 0 
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The  doctrine  of  elections,  as  applied  to  testamentary  gifts,  is 
most  frequently  invoked  against  widows  in  the  matter  of  dower 
and  community  property.  At  the  common  law  a  devise  or  be- 
quest to  a  wife  was  presumed  to  be  in  addition  to,  and  not  a 
substitute  for,  dower,  and  she  was  not  required  to  elect  between 
the  provision  made  by  the  will  for  her  benefit  and  the  estate 
conferred  on  her  by  the  law,  unless  the  testamentary  provisions 
were  manifestly  inconsistent  with  the  claim  of  dower.^^  This 
rule,  however,  has  been  modified  by  statute  in  many  states,  so 
that  a  devise  or  bequest  by  a  husband  in  favor  of  his  wife  is 
deemed  to  be  in  lieu  of  dower,  unless  otherwise  expressed  in  the 
will,  and  puts  her  to  an  election  between  the  two.  The  statutes 
generally  prescribe  a  certain  time  within  which  she  may  signify 
her  dissent  from  the  will  and  claim  her  dower.  If  she  fails  to 
renounce  the  testator's  bounty  within  that  time,  her  right  to 
dower  is  barred.**^  By  her  election  to  take  under  the  will  she 
relinquishes  all*  right  to  be  endowed  in  his  lands,  whether  he 
aliened  them  alone  during  the  marriage,  or  died  seised  of  them.^ 
Under  a  statute  giving  a  widow  the  right  to  renounce  the  pro- 
visions of  her  husband's  will,  and  take  instead  thereof  ''one-half 

"The  death  of  a  devisee  or  legatee  of  a  limited  interest  before  the 
testator's  death  does  not  defeat  the  interests  of  persons  in  remainder, 
who  survive  the  testator."  Mont.  C.  C.  1755,  1796,  1797;  N.  D.  Bev. 
Gd.  5123,  5155,  5156;  Okl.  Bev.  St.  6832,  6863,  6864;  8.  D.  Civ.  Cd.  1031, 
1062,  1063;  Utah  Bev.  St.  2764^  2793,  2794. 

The  Nevada  Statute  Provides:  "When  any  estate  shall  be  devised  to 
any  ehild  or  other  relation  of  the  testator,  and  the  devisee  shall  die 
before  the  testator,  leaving  lineal  deecendants,  such  descendants  shaU 
take  the  estate  so  given  by  the  will,  in  the  same  manner  as  the  devisee 
would  have  done  if  he  would  have  survived  the  testator."  Kev.  Gomp.  L. 
3088. 

The  Oregon  Statute  Provides:  "When  any  estate  la  devised  to  any  child, 
grandchild,  or  other  relative  of  the  testator,  and  such  devisee  shall  die 
before  the  testator,'  leaving  lineal  descendants,  such  descendants  shall 
take  the  estate,  real  and  personal,  aa  such  devisee  would  have  done  in 
case  he  had  survived  the  testator."    Or.  B.  ft  G.  Gd.  5556. 

Bi  See  note  in  92  Am.  St  Bep.  695.  Pac.  729;  Or.  B.  ft  G.  Gd.  5533.    For 

82  GrandaU  v.  Sterling  G.  M.  Co.,  the  Utah  statute  governing  the  elec- 

1  Colo.  106;   Or.  B.  ft  G    Gd.  5532.  ^^^  ^^  ^  ^^       ^^  ^^^.^^ 

In  Montana  and  Oregon  the  statutes 

allow    her    one    year    for    election.  ^  Spalding  v.  Hershfield,  15  Mont 

Ghadwiek  v.  Tatem,  9  Mont  354,  23  253,  39  Pac  88. 
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of  the  whole  estate/*  she  takes  only  one-half  of  the  estate  after 
the  payment  of  debts.^ 

The  common-law  rule  governing  the  doctrine  of  election  be- 
tween the  right  to  dower  and  the  benefits  of  the  will  has  been 
adopted  by  the  courts  in  dealing  with  the  question  of  election 
where  a  widow's  right  in  the  community  property  is  in  issue. 
Accordingly,  when  a  husband  undertakes  to  dispose  by  will  of 
the  entire  community  property,  and  makes  a  testamentary  pro- 
vision for  his  widow  which  he  intends  to  be  in  lieu  of  her  in- 
terests in  the  community,  she  becomes  devested  of  her  rights  in 
the  common  property  if  she  chooses  to  accept  the  testamentary 
gift.  But  in  order  to  put  her  to  an  election  between  the  provi- 
sion in  the  will  and  her  right  in  the  community  property,  the 
provision  must  be  expressly  declared  to  be  in  lieu  of  her  inter- 
est in  such  property,  or  else  an  intention  on  the  part  of  the  tes- 
tator that  his  bounty  shall  be  in  lieu  of  such  interest  must  be 
deduced  by  clear  and  manifest  implication  from  the  terms  of 
the  will,  based  upon  the  fact  that  her  claim  to  her  share  in  the 
conmiunity  is  inconsistent  with  the  will,  or  so  repugnant  to  its 
provisions  as  to  disturb  or  defeat  them.  When  there  is  no  such 
express  declaration,  or  no  such  clear  and  manifest  intent,  she 
may  take  what  the  law  allows  her  and  also  what  the  will  gives 
her." 

An  election  may  be  express,  as  where  the  widow  executes  an 
instrument  declaring  her  intention;  or  it  may  be  implied  from 
her  acts  and  conduct,  or  manner  of  dealing  with  the  property.** 
She  is  not  estopped  to  take  her  share  in  the  community  by  caus- 
ing her  husband's  will  to  be  probated  and  becoming  the  execu- 


M  Hanna  y.  Palmer,  6  Colo.  156, 
45  Am.  Bep.  524. 

B5  Morrison  ▼.  Bowman,  29  CaL 
337;  Estate  of  Silvej,  42  Gal.  210; 
King  ▼.  Lagrange,  50  CaL  328;  Es- 
tate of  Frey,  52  GU.  658;  In  ne 
Stewart,  74  Gal.  98, 15  Pac.  445;  In  re 
Gilmore,  81  Gal.  240,  22  Pae.  655; 
In  re  Smith's  Estate  (OaL),  38  Pac. 
950;  Estate  of  Wiekersham,  138  Gal. 
355,  70  Pac.  1076,  71  Pac.  437. 
Where  a  wiU  bequeathea  a  legacy  to 


the  widow,  on  the  payment  of  which 
she  is  required  by  its  terms  to  '^  re- 
linquish aU  further  claim"  to  the  es- 
tate, the  word  "claim"  is  broad 
enough  to  include  the  statutory  claim 
or  right  of  the  widow  to  an  allowance 
from  the  testator's  estate,  and  she  is 
put  to  her  election  between  the  two. 
Estate  of  Lufkin,  131  Gal.  291,  63 
Pac.  469. 

BO  Burroughs  v.  De  Gouts,  70  CaL 
361,  11  Pae.  784. 
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trix  thereof,*^''  but  she  is  by  conveying  a  life  estate  whicL  the  will 
devises  to  her.*^  She  is  not  precluded  from  subsequently  claiming 
under  the  will  by  filing  a  written  statement  before  distribution 
that  she  intends  to  assert  her  rights  in  the  community,  when  her 
statement  has  not  induced  anyone  to  do  anything  detrimental 
to  his  interest,  and  there  is  danger  of  her  realizing  nothing  from 
the  estate  if  she  renounces  the  will.^^ 

Where  a  devise  is  made  in  satisfaction  of  the  claims  of  the 
devisee  against  the  devisor  for  moneys  loaned  and  services  per- 
formed, the  devisee  is  not  estopped  to  claim  under  the  will  by 
the  fact  that  she  presents  a  claim  against  the  estate,  if  the  claim 
is  presented  in  ignorance  of  the  value  of  the  property  devised, 
and  is  withdrawn  after  being  allowed  only  in  part.^  But  where 
a  man  makes  a  bequest  to  his  nurse  in  payment  of  her  care  and 
attention  to  him,  an  action  against  the  estate  to  recover  the 
value  of  such  services  is  considered  an  election  not  to  claim  the 
bequest,  and  it  does  not  bar  the  suit.®^ 

.  The  law  prescribes  no  particular  time  within  which  a  widow 
must  make  her  election  between  her  interest  in  the  community 
property  and  the  benefits  of  her  husband's  will.  Therefore  she 
probably  may  exercise  her  right  at  any  time  before  a  decree  of 
distribution  is  made,  provided  her  action  or  omission  to  act  has 
not  raised  an  estoppel  by  inducing  others  to  act  to  their  preju- 
dice.*^ 

When  a  widow  renounces  her  husband's  will,  the  law  fixes 
what  estate  she  takes.®  Her  renunciation,  while  it  may  work 
an  abatement  of  other  bequests  and  devises,^  does  not  nullify 


97  Estate  of  Frej,  52  Gal.  658;  Es- 
tate of  Giriny  77  GU.  818,  19  Plus. 
627. 

6S  Estate  of  Smith  (Gal.),  88  Pae. 
950. 

69  Estate  of  Dnnphy,  147  GaL  95, 
81  Pae.  315. 

00  Estate  of  Thayer,  142  GaL  458, 
76  Pae.  41. 

01  Smith  ▼.  Furnish,  70  Gal.  424,  12 
Pae.  392. 

02  Estate  of  Bnnphy,  147  GaL  95, 
81  Pae.  815. 

OS  In  re  litUe,  22  Utah,  204,  61 
Pae.  899,  holding  that  an  election  hj  a 


widow  in  Utah  eonfines  her  to  one- 
third  of  her  husband's  iteal  estate  hj 
succession,  under  Bev.  St.  2826,  and 
that  she  cannot  claim  a  share  in  the 
personalty  under  section  2828;  Estate 
of  Bump  (Gal.),  92  Pae.  642,  de- 
claring that  when  she  repudiates  the 
will,  she  is  entitled  to  her  statutory 
rights  as  though  there  were  no  wilL 

04  Logan  y.  Logan,  11  Gblo.  44,  17 
Pae.  99,  holding  that  the  words 
"legacies  and  bequests,"  as  used  in 
the  Golorado  statuteS|  include  ''der- 
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the  will  as  to  them;  except  as  to  her,  the  will  is  operative  and 
binding.^  If  a  testator  devises  all  his  lands  to  his  executor  in 
trust,  and  makes  provision  for  the  support  of  his  wife,  but  she 
renounces  her  rights  under  the  will,  and  the  court  sets  off  to 
her  an  undivided  one-half  of  the  property  because  it  is  commun- 
ity, this  does  not  extinguish  the  trusts  declared  in  the  will  nor 
devest  the  executor  of  the  fee  in  the  remainder  of  the  property .•• 

»  In  re  Little,  22  Utah,  204,  61         M  Estate  of  Delaney,  49  Gal.  76. 
Pae.  899. 
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•CHAPTER  I. 

NATITBE  AND  CX>X7B8E  OF  SUCCESSION. 

I  111.  Befinitioii  of  rocoesdon. 

S  112.  Passing  of  propertj  to  heirs  subjeet  to  administratioa. 

8  113.  Nature  of  right  to  inherit  and  its  regulation  hj  statuta. 

§  114.  Coniiict  between  laws  of  different  plaees. 

f  115.  Conflict  of  laws  in  case  of  change  in  statutesL 

f  116.  Propertj  subject  to  succession. 

f  117.  Source  of  title  of  intestate. 

§  111.  Definition  of  Snccession. — Succession  is  a  term  used  to 
denote  the  transmission  of  the  property  of  a  deceased  person  by 
operation  of  law;^  it  ''is  the  coming  in  of  another  to  take  the 
property  of  one  who  dies  without  disposing  of  it  by  will. "[a] 
One  who  takes  property  by  devise  or  bequest  does  not  ''suc- 
ceed'* to  or  "inherit"  it;  he  acquires  it  by  "purchase,"  in  the 
technical  sense  of  that  term.' 

[a]  The  OaUfomia  Statate  (0.  0.  1383)  ProvideB:  ''Succession  is  the 
coming  in  of  another  to  take  the  property  of  one  who  dies  without  dis- 
posing of  it  by  wilL"    En.  March  21,  1872. 

Other  States  bava  Stotatas  like  the  California.  Ida.  Bey.  St.  5700; 
Mont.  C.  C.  1850;  N.  D.  Bev.  Cds.  5185;  Okl.  Bev.  St.  6893;  S.  D.  C.  C. 
1092;  Utah  Bev.  St.  2824. 

1  Estate  of  Wakefield,  136  CaL  110,  Estate  of  Wakefield,  186  QaL  110, 
eS  Pac.  499.  68  Pae.  499. 

a  EsUte  of  Donahue,  36  Oal.  329; 

(119) 
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Persons  who  take  by  succession  are  heirs.'  In  ofher  words,  the 
heirs  of  a  person  are  those  whom  the  law  appoints  to  succeed  to 
his  estate  in  case  he  dies  without  disposing  of  it  by  will> 

§  112.    Passing  of  Property  to  Heirs  Subject  to  Administration. 

In  case  of  a  person  dying  intestate,  his  estate  vests  immediately 
in  his  heirs,  subject  only  to  the  payment  of  his  debts,  the  expenses 
of  administration,  and  the  family  allowance.^    In  the  language  of 


B  Estate  of  Bardiek  (Cal.),  40  Pac 
35;  Hochstein  ▼.  Berghauser,  123  OaL 
681,  66  Pac.  547. 

4  Burke  v.  Modem  Woodmen,  2  OaL 
App.  611,  84  Pae.  275. 

B  Ghapman  t.  Hollister,  42  Oal.  462; 
Phelan  v.  Dunne,  72  Cal.  229,  13  Pae. 
662;  Jordan  ▼.  Pay,  98  GaL  264,  33 
Pae.  95;  Estate  of  Packer,  125  Cal. 
396,  73  Am.  St.  Bep.  58,  58  Pae.  59; 
Beed  ▼.  Stewart,  12  Idaho,  699,  87 
Pae.  1002;  Wash.  Bal.  Cd.  4640 
(Pierce's  Cd.  2718).  The  title  of  a 
decedent  yeste  at  onee  in  his  heirs, 
subjeet  to  the  lien  of  the  administrar 
tor  for  administratiye  purposes.  Es- 
tate of  Woodworth,  31  Gal.  595; 
Elder  ▼•  Horseahoe  Min.  ete.  Go.,  9 
8.  D.  636,  62  Am.  St.  Bep.  895,  70 
N.  W.  1060. 

At  the  common  law  real  estate  went 
directlj  to  the  heirs,  and  the  admin- 
istrator had  no  control  over  it  for 
the  payment  of  debts.  Estate  of 
Schroeder,  46  Gal.  304. 

"Upon  tha  death  of  the  ancestor, 
the  heir  becomes  Tested  at  once  with 
the  fnU  property,  sabjeet  to  the  liens 
we  have  mentioned;  and  subject  to 
these  liens  and  the  temporary  right  of 
possession  of  the  administrator,  he 
may  at  once  seU  and  dispose  of  the 
property.  His  estate  is  indefeasible, 
except  in  satisfaction  of  these  prior 
liens.''  Brenham  v.  Story,  39  Gal. 
179;  Smith  t.  Olmstead,  88  OaL  682, 


22  Am.  St.  Bep.  336,  36  Pac  521,  12 
L.  B.  A.  46;  Demaris  ▼.  Barker,  33 
Wash.  200,  74  Pao.  362. 

Where  a  testator  who  has  reserved 
an  option  to  pay  a  note  by  delivery 
of  corporate  stock  gives  all  his  es- 
tate to  his  wife  and  son,  the  title  to 
the  stock  passes  to  the  legatees  sub- 
ject to  the  exercise  of  the  option  by 
the  executor.  Estate  of  Yanoe  (Gal.), 
93  Pac  1010. 

Since  the  title  to  real  property  vests 
in  the  heirs  at  the  time  of  the  death 
of  their  ancestor,  they  are  entitled 
thenceforth  to  be  heard  as  to  the  dis- 
position of  the  estate,  although  their 
claim  of  heirship  may  be  contested. 
Estate  of  Sullivan,  36  Wash.  217,  78 
Pac.  945. 

A  cause  of  action  for  trespass  to 
land  after  the  death  of  the  owner 
belongs  to  his  heirs,  rather  than  to 
the  administrator.  Adams  v.  Slat- 
tery,  36  Golo.  35,  85  Pac  87.  See, 
Mast  V.  Sapp,  140  N.  C.  633,  111  Am. 
St  Bep.  864,  53  S.  E.  350,  6  L.  B.  A., 
N.  S.  337. 

Where  one  dies  intestate,  having 
a  title  or  interest  in  lands  for  a  term 
of  years,  such  interest  is,  by  force 
of  the  statutes  of  Golorado,  to  be  re- 
garded as  realty  by  his  administrator. 
McKee  v.  Howe,  17  Golo.  538,  31  Pac 
116.. 

The  title  of  heirs  does  not  originate 
in   the   decree   of   distributioa,   bst 
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fhe  codes  ^^Tfae  property,  both  real  and  personal,  of  one  who  dies 
without  disposing  of  it  by  will  passes  to  the  heirs  of  the  intestate, 
subject  to  the  control  of  the  probate  court,  and  to  the  possession 
of  any  administrator  appointed  by  that  court  for  the  purposes  of 
administration,  "[b]  This  section  of  the  California  code,  adopted 
in  its  present  form  in  1884,  is  declaratory  of  the  law  as  previously 
interpreted  by  the  supreme  court.*  The  ^'purposes  of  adminis- 
tration'' embrace  the  payment  of  the  expenses  of  administration, 
the  family  allowance,  and  the  debts  of  the  decedents  The  right 
of  the  administrator  to  possession  exists  until  the  estate  is  settled 
or  delivered  over  to  the  heirs  by  order  of  the  probate  court,  where- 
upon his  possessory  right  terminates.*  But  whUe  they  have  no 
right  of  possession  to  realty  as  against  him,  they  have  as  against 
strangers.* 

[b]  The  OsUfoxnls  Ststnta  (0.  0.  1884)  Provides:  ''The  property,  both 
real  and  peiBonal,  of  one  who  dies  without  disposing  of  it  by  will,  passes 
to  the  heirs  of  the  intestate,  subject  to  the  control  of  the  probate  court, 
and  to  the  possession  of  any  administrator  appointed  by  that  court  for 
the  purposes  of  administration. '^    En.  March  21,  1872.    Amd.  1873-74,  236. 

The  Idaho  Statute  is  the  same  as  that  of  California:  Ida.  Bev.  8t.  5701. 

The  Montana  and  OUaboma  Statutes  are  the  same  as  the  California, 
except  that  in  Montana  the  words  "probate  court"  read  ''district 
court"    Mont.  C.  C.  1851;  OkL  Bev.  St.  6894. 

The  Kortli  Dakota  and  South  Dakota  Statutes  are  the  same  as  the  Cali- 
fornia, except  that  they  read  "county  court"  instead  of  "probate court." 
K.  D.  Bev.  Cd.  5186;  B.  D.  Civ.  Cd.  1098. 

The  Utah  Statute  is  the  same  as  the  Calif omia^  except  that  ''probate 
court"  reads  "court."    Utah  Bev.  8t.  2826. 


comes  to  them  from  their  ancestor. 
Bates  V.  Howard,  105  CaL  173,  38 
Pac  715. 

Grantees  or  mortgagees  of  an  heir 
take  only  so  much  of  his  distributive 
share  as  remains  after  the  purposes 
of  administration  are  satisfied.  Cur- 
tis V.  ScheU,  129  OaL  208,  79  Am. 
St.  Bep.  107,  61  Pac  951;  Estate  of 
Phelan,  100  Gal.  158,  34  Pac.  667. 

6  Bates  V.  Honard,  105  GsL  173, 
38  Pac  715. 

T  Smith  V.  Ohnstead,  88  OaL  582, 
18  Am.  St  Bep.  336^  26  Pac  521^  12 


L.  B.  A.  46.  "For  these  purposes  the 
administrator  is  Tested  with  power  to 
sell  the  estate  and  apply  the  proceeds. 
He  is  a  trustee  for  the  creditors;  the 
estate  of  the  decedent  has  devolved 
upon  him  in  trust  for  their  benefit." 
Murphy  v.  Qayton,  114  Cal.  526,  43 
Pac  613,  46  Pac.  460. 

8  Meeks  v.  Hahn,  20  Gal.  620; 
Martinoyich  v.  Marsicano,  137  Cal. 
354,  70  Pac  459;  MorfPew  ▼.  San 
Prancisco  etc  B.  B.  Co.,  107  GaL  587, 
40  Pac  810. 

•  Beny  v.  Eyraud,  134  OaL  82.  66 
Pac  74. 
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At  the  common  law,  and  under  the  law  as  it  exists  in  many  of 
the  American  commonwealths,  personal  property,  including  choses 
in  action  as  well  as  tangible  goods  and  chattels,  vests,  on  the  death 
of  the  owner,  in  his  executor,  and  does  not,  like  real  estate,  pass  to 
his  heirs,  except  through  the  medium  of  administration.  Under 
this  theory,  if  a  person  dies  intestate,  the  title  to  his  personal  prop- 
erty remains  in  abeyance  until  the  appointment  of  an  administra- 
tor, when  it  vests  in  him  by  relation  from  the  death  of  the  owner. 
By  the  ancient  common  law  the  title  seems  to  have  been  in  him 
absolutely,  and  any  surplus  remaining  after  the  payment  of  leg- 
acies, debts  and  the  charges  of  administration,  belonged  to  him 
as  a  recompense  for  his  services.  In  this  country,  however,  the 
personal  representative  of  a  decedent  has  always  been  regarded 
as  holding  the  title  and  possession  of  the  personal  estate  for  the 
benefit  of  creditors,  legatees,  heirs  and  distributees.^^  And  the 
statutes  of  many  states  now  provide  that  the  personal  property 
of  a  deceased  person,  as  well  as  his  real  estate,  shall  vest  in  his 
heirs,  subject  only  to  the  right  of  the  administrator  to  possession 
for  specific  purposes." 


§  113.  Nature  or  Right  to  Inherit  and  Its  Eegulation  by  Stat- 
ute.— The  right  of  an  heir  to  inherit  is  regarded  by  the  majority 
of  the  courts  as  the  creature  of  statute.  It  is  not,  according  to 
their  view,  a  natural  or  absolute  right,  but  it  depends  upon  and 
exists  only  by  virtue  of  positive  law.  The  legislature  is  undoubt- 
edly competent  to  change  the  rule  of  inheritance,  or  provide  that* 
heirs  shall  take  subject  to  such  burdens  as  the  payment  of  debts, 
or  make  the  deprivation  of  the  right  to  inherit  a  portion  of  the 
penalty  imposed  for  the  commission  of  a  crime,  or  attach  to  the 
privilege  the  condition  that  a  part  of  the  property  shall  be  con- 
tributed to  the  state  in  the  form  of  an  inheritance  tax«^ 


10  McKee  ▼.  Howe,  17  Colo.  538,  31 
Pao.  115;  note  to  McBride  t.  Vane6| 
112  Am.  St.  Bep.  727. 

11  Bee  the  statutes  under  this  seo- 
tion;  Beckett  v.  Selover,  7  CaL  215, 
68  Am.  Dec.  237;  Meoks  ▼.  Hahn,  20 
GaL  620.  The  title  to  the  personal 
estate  of  the  deceased  Tests  in  the 
heir,  but  the  administrator  is  entitled 
to  the  possession  of  the  same,  which 


right  of  possession  extends  by  rela- 
tion to  the  time  of  the  death  of  the 
decedent.  Jahns  ▼.  Nolting,  29  Gal. 
507. 

12  Brenham  ▼.  Story,  80  CaL  179; 
Estate  of  Donnelly,  125  Gal.  417,  73 
Am.  St  Bep.  62,  58  Pac.  61;  Estate 
of  Porter,  129  GaL  86,  79  Am.  St. 
Bep.  78,  61  Pac.  659;  Estate  of 
Tuohy,  36  Mont  431,  90  Pae.  170. 
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§  114.  Conflict  Between  Laws  of  Different  Places. — ^The  suc- 
cession to  personal  property,  wherever  it  may  actually  be  situated, 
is  goyemed  by  the  law  of  the  domicile  of  the  intestate  at  the  time 
of  his  death;  while  the  succession  to  real  property  is  governed 
by  the  law  where  it  is  situated.^  For  the  purpose  of  determining 
who  are  the  he^rs  to  the  land  of  a  deceased  person,  resort  is  had 
to  the  laws  of  th^e  state  under  which  the  descent  is  cast.^^  No  per- 
son can  take  save  those  recognized  as  heirs  by  the  law  of  that 
place.^^  The  question  of  heirship  to  lands  which  belonged  to  an 
allottee  thereof  within  the  Umatilla  Indian  Reservation  must  be 
determined  from  the  statutes  of  Oregon.^* 


§  116.    Conflict  of  Laws  in  Case  of  Change  in  Statutes. — Since 
the  title  to  the  estate  of  an  intestate  passes  to  his  heirs  immedi- 


''The  right  of  inheritance,  including 
the  designation  of  heirs  and  the  pro- 
portions which  the  several  heirs  shaU 
receive,  as  well  aa  the  right  of  testa- 
mentary disposition,  are  entirely  mat- 
ters of  statutory  enactment,  and  with- 
in the  control  of  the  legislature.  As 
it  IB  only  by  virtue  of  the  statute  that 
the  heir  is  entitled  to  receive  any  of 
his  ancestor's  estate,  or  that  the  an- 
cestor can  divert  his  estate  from  the 
heir,  the  same  authority  which  con- 
fers this  privilege  may  attach  to  it 
the  condition  that  a  portion  of  the 
estate  so  received  shaU  be  contributed 
to  the  state. ''  Estate  of  Wilmerding, 
117  Oal.  281,  49  Pae.  181.  <<  Succes- 
sion to  estates  is  purely  a  matter  of 
statutory  regulation,  which  cannot  be 
changed  by  the  courts."  Estate  of 
Ingram,  78  CaL  586,  12  Am.  St  Bep. 
SO,  21  Pac  435.  But  see  Nunne- 
maeher  v.  State,  129  Wis.  100,  108 
N.  W.  627,  9  L.  B.  A.,  N.  S.,  121, 
holding  that  the  right  of  inheritance 
is  a  natural  and  inherent  right  whieh 
cannot  be  entirely  taken  away  nor 
•abetantiaUy  Impaired  by  the  legisla- 
ture. 
It  Ertate  of  Apple,  66  CaL  482,  6 


Pac.  7;  De  Laurencel  v.  Be  Boom,  67 
Cal.  362,  7  Pac.  758;  Eddie  v.  Eddie, 
8  N.  D.  376,  73  Am.  St.  Bep.  766,  79 
N.  W.  856;  Smith  v.  Howard,  86  Me. 
203,  41  Am.  St.  Bep.  537,  29  Atl. 
1008;  White  v.  Tennant,  31  W.  Va. 
790,  13  Am.  St.  Bep.  89^6,  8  S.  E.  596. 

Under  the  Mexican  law,  on  the 
death  of  an  intestate,  the  heirs  suc- 
ceed immediately  to  the  estate,  and 
become  personally  responsible  for  the 
debts  of  the  deceased;  and  no  admin- 
istration, in  the  common-law  sense,  is 
needed.  Coppinger  v.  Bice,  33  CaL 
408;  McNeil  v.  Cbngregational  So- 
ciety, 66  Cal.  105,  4  Pac.  1096. 

14  Wittenbrock  v.  Wheadon,  128 
Cal.  150,  79  Am.  St.  Bep.  32,  60  Pac. 
664;  Burke  v.  Modern  Woodmen,  2 
CaL  App.  611,  84  Pac.  275.  The 
heirs  of  a  settler  in  Oregon  under 
the  donation  act  are  such  persons  as 
the  local  law,  that  is,  the  law  of  the 
states,  makes  his  heirs.  Cutting  v. 
Cutting,  6  Fed.  268,  6  Saw.  396. 

16  Williams  v.  EimbaU,  35  Fla.  49, 
48  Am.  St.  Bep.  238,  16  South.  783, 
26  L.  B.  A.  746. 

16  Non-She-Po  v.  Wa-Win-Ta,  87 
Or.  213,  82  An^  St  Bep.  749,  62  Pao. 
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ately  on  his  death,  the  statutes  in  force  at  the  time  of  such  death 
govern  the  succession ;  statutes  subsequently  enacted  have  no  ret- 
rospective operation.^''  In  those  jurisdictions,  however,  where 
the  title  to  personal  property  does  not  descend  to  the  heirs,  but 
remains  in  abeyance  until  the  appointment  of  an  administrator, 
when  it  vests  in  him  by  relation  to  the  time  of  the  death  of  the 
intestate,  it  has  been  adjudged  that  the  distribution  of  personalty 
18  governed  by  the  law  in  force  at  the  time  of  the  distribution,  al^ 
though  enacted  after  the  death  of  the  intestate.^ 


§  116.  Property  Subject  to  Succession. — Generally  speaking, 
the  law,  upon  the  death  of  an  intestate,  casts  a  descent  of  all  his 
property,  whatever  its  nature  may  be,  on  some  one.  The  statutes 
of  succession  are  veiy  comprehensive  in  designating  what  prop- 
erty is  subject  to  succession,  using  such  expressions  as  these: 
"The  property,  both  real  and  personal,  of  one  who  dies  without 
disposing  of  it  by  will,  passes  to  the  heirs" ;  and  ''When  any  per- 
son having  title  to  any  estate  not  otherwise  limited  by  marriage 


15.  See,  too^  Kaljton  ▼.  KtAjton,  45 
Or.  116,  74  Pfte.  491,  78  Pac.  832; 
Gnjatt  ▼.  Kantz,  41  Wash.  115,  83 
Pae.  9;  Jones  ▼.  Meeham,  175  tJ.  S. 
1,  20  Sup.  Ct  1,  44  L.  ed.  49,  on  the 
question  whether  the  descent  of  an 
Indian's  land  is  governed  hy  the  law 
of  the  tribe  or  hj  the  law  of  the  state 
where  the  property  is  situated. 

17  Goppinger  ▼.  Biee,  33  Csh  408; 
Rich  y.  Tubbs,  41  OaL  34;  Brenham 
▼.  Stoiy,  39  OaL  179;  Estate  of  Por- 
ter, 129  CaL  86,  79  Am.  St.  Bep.  78, 
61  Pae.  659;  Estate  of  Path,  132  CaL 
609,  64  Pae.  995;  Bell  ▼.  Scammon,  15 
N.  H.  381,  41  Am.  Bee.  706.  Hie 
statutes  in  force  at  the  time  of  the 
death  of  an  intestate  must  determine 
who  are  his  heirs  and  their  rights  to 
the  inheritance.  Estate  of  Garr,  31 
Utah,  57,  86  Plae.  757.  Where  lands 
an  claimed  hy  descent,  the  eapaeitj 
to  take  must  haye  existed  at  the  mo- 
ment of  the  death  of  the  ancestor. 
Bonovan  t.  Piteher,  53  Ala.  4X1,  26 


Am.  Bep.  634;  the  rights  of  heirs  not 
proyided  for  bj  will  are  goyemed  by 
the  law  in  force  at  the  time  of  the 
execution  of  the  will.  Lorieux  y. 
Keller,  5  Iowa,  196,  68  Am.  Bee.  696. 
Heirs  of  settlers  in  Oregon  who  died 
prior  to  September  27,  1850,  cannot 
inherit  or  hold  land  hj  yirtue  of  resi< 
dence  and  eultiyation  of  their  an- 
cestors.   Ford  y.  Kennedy,  1  Or.  166. 

The  property  of  a  person  who  died 
intestate,  after  the  organization  of 
the  state  goyernment  of  California, 
but  before  there  was  any  legislation 
by  the  state  regulating  the  adminis- 
tration, descent,  and  distribution  of 
the  estates  of  decedents,  descends  in 
accordance  with  the  laws  of  Mexico 
as  th^  existed  at  the  time  ef  the 
cession  of  California  to  the  United 
States.  McNeil  y.  Congregational 
Soeietj,  66  Osl.  105,  4  Pac.  1096. 

18  Armstrong  y.  Armstrong,  1  Or, 
207,  75  Am.  Bee.  555. 
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contract,  dies  without  disposing  thereof  by  will,  it  is  succeeded 
to"  by  his  heirs.^* 

An  equitable  estate  in  land  is  real  property,  and  must  descend 
in  case  of  intestacy  as  do  legal  estates.^  Possessory  rights  in 
public  lands  descend  to  the  heirs  of  the  deceased  claimant." 
However,  if  a  homestead  claimant  to  public  lands  dies  before 
patent  issues,  or  before  the  right  to  demand  a  patent  has  accrued, 
the  land  does  not  become  a  part  of  his  estate.  Upon  his  death, 
all  his  rights  under  the  homestead  entry  cease,  and  his  heirs  be- 
come entitled  to  a  patent,  not  because  they  have  succeeded  to  his 
equitable  interest,  but  because  the  law  gives  them  a  preference 
as  new  homesteaders,  and  allows  them  the  benefit  of  the  resi- 
dence of  their  ancestor  upon  the  land.^  And  when  a  pre-emptor 
dies  before  completing  his  purchase,  the  heirs  do  not  take  the 
land  by  inheritance,  but  by  direct  conveyance  from  the  United 
States.^  Likewise  under  the  timber  culture  act,  if  an  entry- 
man  dies  before  having  fully  complied  with  the  law,  his  heirs 


10  Watson  T.  Sutro,  86  CaL  500, 
527,  24  Pae.  172,  25  Pae.  64.  Stat- 
utes under  section  112,  ante,  section 
116,  post.  "Upon  the  death  of  a 
partj,  the  law  casts  a  descent,  or 
makes  a  distribution  of  aU  propertj, 
or  interests  in,  or  right  of  enjoyment 
of  property,  on  some  one.  The  pur- 
pose is,  that  «ach  part  and  parcel 
shaU  have  an  owner,  and  therefore 
anything  which  was  possessed  or  en- 
joyed by  the  deceased,  of  whatsoever 
nature,  must  and  ought  to  fall  under 
the  general  rule,  in  order  to  be  dis- 
posed of."  Grover  ▼.  Hawley,  5  Cal. 
485. 

"The  old-time  refined  or  senti- 
mental reason  for  the  distinction 
drawn  between  the  descent  of  lands 
and  the  descent  of  personal  property 
does  not  exist  in  this  country. ' '  Fort 
▼.  West,  14  Wash.  10,  44  Pac.  104, 
holding  that  the  word  "inheritance'' 
im  the  statute  of  succession  applies  to 
both  real   and  personal   property. 

Where  a  Mexican  grantee  dies,  and 
bis  heirs  petition  for  and  obtain  to 


themselves  a  confirmation  of  the 
grant,  and  the  patent  issues  to  them, 
the  legal  titles  vests  in  the  heirs  and 
their  grantees.  Hartley  ▼.  Brown,  51 
Cal.  465. 

20  Watson  ▼.  Sutro,  86  OaL  500, 
527,  24  Pac.  172,  25  Pac.  64. 

SI  Qrover  v.  Hawley,  5  Cal.  485; 
Filmore  v.  Beitham,  6  Colo.  120;  Hall 
▼.  Blackman,  8  Idaho,  272,  68  Pae. 
19. 

22  Gjerstadengen  v.  Van  Duzen,  7 
N.  D.  612,  66  Am.  St.  Bep.  679,  76 
N.  W.  233;  Towner  v.  Bodegeb,  33 
Wash.  153,  99  Am.  St.  Bep.  936,  74 
Pae.  50. 

28  Wittenbrock  ▼.  Wheadon,  128 
C^  150,  79  Am.  St.  Bep.  32,  60  Pae. 
664. 

On  the  death  of  a  pre-emptor  whose 
title  to  the  land  is  yet  inchoate,  a 
salable  possessory  right  passes  to  his 
administrator.  Burch  y.  McDanie^  2 
Wash.  T.  58,  3  Pae.  586. 

Title  to  pubUe  land  transferred 
after  the  death  of  the  person  entided 
thensto  to  his  widow    and  heirs  be- 
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may  obtain  title  on  complying  with  certain  conditions,  but  they 
take  by  purchase,  and  not  by  descent,  and  therefore  are  not 
affected  by  a  devise  made  by  him.^ 

The  right  to  the  use  of  waters  flowing  in  an  irrigating  ditch,^ 
and  the  right  acquired  by  a  settler  on  public  lands  to  use  the 
waters  of  a  stream,^  are  descendible  by  inheritance. 

A  claim  of  preference  to  purchase  tide  lands  from  the  state 
of  Washington  descends  to  the  heirs  and  representatives  of  tho 
claimant.^ 

A  policy  of  insurance  taken  out  by  a  man  on  his  life,  and  made 
payable  to  his  wife,  her  executors,  administrators  or  assigns  is 
her  separate  property;  and  if  she  dies  intestate,  he  takes  a  one- 
third  interest  therein  by  virtue  of  his  heirship  to  her  separate 
property.* 


§  117.  Source  of  Title  of  Intestate.— The  California  statutes 
of  succession  make  no  attempt  at  any  distinction  founded  upon 
the  source  from  which  the  estate  of  an  intestate  may  have  been 
derived,  except  in  the  single  instance  of  kindred  of  the  half 
blood.  As  to  them  the  code  provides:  ''Kindred  of  the  half 
blood  inherit  equally  with  those  of  the  whole  blood  in  the 
same  degree,  unless  the  inheritance  came  to  the  intestate  by 
descent,  devise  or  gift  of  some  of  his  ancestors,  in  which  case 
all  those  who  are  not  of  the  blood  of  such  ancestor  must  be 
excluded  from  such  inheritance."*    In  Arizona  the  statutes 


eomes  part  of  the  assets  of  the  dece- 
dent's estate.  McDonald  y.  Barton, 
68  Gal.  445,  452,  453,  9  Pae.  714. 

Where  a  title  by  patent  from  the 
United  States  vested  absolutely-  in  the 
widow  and  two  children  of  the  de- 
ceased husband  and  father  free  from 
any  trust  attaching  to  his  estate,  the 
land  granted  hy  the  patent  forms  no 
part  of  his  estate,  and  the  court  sit- 
ting in  probate  has  no  jurisdiction  to 
administer  upon  it.  Southern  Oal. 
Mountain  Water  Co.  ▼.  Lincoln  Uni* 
▼ersily^  137  OaL  508,  70  Pac  1129. 


24  Kelsaj  T.  Eaton,  45  Or.  70,  106 
Am.  St.  Bep.  662,  76  Pac.  770;  Haua 
▼.  Martin,  48  Or.  304,  86  Pac  371. 

M  GhitheU  Park  I.  Co.  ▼.  Town  of 
Montclair,  32  Colo.  420,  76  Pac.  1050. 

26  HaU  T.  Blackman,  8  Idaho,  272, 
68  Pac.  19. 

27  Hotehkin  ▼.  Bussell  (Wash.),  89 
Pac.  183. 

28  Estate  of  Dobbel,  164  OaL  432, 
43  Am.  St.  Bep.  123,  38  Pac  87.  See 
Heydenfeldt  t.  Jacobs,  107  Glal.  373, 
40  Pae.  492,  on  tha  applicability  of 
the  statute  of  succession  to  life  in- 
surance moneys. 

20  Estate  of  Pearsons,  110  Cal.  524^ 
42  Pac  960;  section  120,  post. 
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provide  that  "There  shall  be  no  distinction  in  regulating  the 
descent  and  distribution  of  the  estate  of  a  person  dying  intes- 
tate between  property  which  may  have  been  derived  by  gift,  de- 
vise or  descent  from  the  father  and  that  which  may  have  been 
derived  by  gift,  devise  or  descent  from  the  mother,  and  all  such 
estate  to  which  such  intestate  may  have  had  title  at  the  time  of 
death  shall  descend  and  vest  in  the  heirs  of  such  person  in  the 
same  manner  as  if  he  had  been  the  original  purchaser  thereof: 
provided,  however,  that  if  such  intestate  was  the  legally 
adopted  heir  of  another  and  dies,  leaving  no  surviving  hus- 
band or  wife,  and  no  children,  then  so  much  of  his  estate 
as  was  obtained  by  gift,  devise  or  descent  from  the  person 
adopting  him  shall  descend  to  the  person  and  heirs  of  the  per- 
son who  adopted  such  intestate."^ 

so  Aris.  Bey.  St  2118. 
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CHAPTER  n. 

PERSONS  ENTITLED  TO  INHERIT  AND  THEIR  SHARE& 

118.  P^noiiB  entitled  to  sneeeed  and  the  order  of  laccessioiu 

119.  Computation  of  degrees  of  kindred. 

120.  Relatives  of  the  half  blood. 

121.  Inheritanee  of  separate  propertj  of  sponses. 

122.  Distribution  of  common  propertj  on  death  of  wife. 

123.  Distribution  of  common  property  on  death  of  husband. 

124.  Dower  and  curtesy. 
124a.  Family  homestead. 
126.  Inheritance  by  representation— Posthumous  childreB* 

126.  Adopted  children. 

127.  Illegitimate  children. 

128.  Successors  to  illegitimates. 

129.  Issue  of  yoid  marriage. 

130.  Issue  of  polygamous  marriage — ^Plural  wires. 

131.  Aliens— Right  to  inherit 

132.  Aliens — Failure  to  claim  possession. 

133.  Aliens — ^Escheat  to  state. 

134.  Aliens — ^Escheated  estate  subject  to  charges. 

135.  Persons  civilly  dead — ^Ldfe  convicts. 

136.  Murderer  of  ancestor. 

§  118.  Persons  Entitled  to  Succeed  and  the  Order  of  Sncces* 
sion. — Section  1386  of  the  Civil  Code  of  California,  and  the 
corresponding  sections  of  the  codes  of  the  other  states,  pre- 
scribe in  detail  the  general  course  and  order  of  succession  to  the 
estate  of  an  intestate  and  designate  the  persons  entitled  to 
succeed  thereto,  [a]     This  section  prescribes  the  general  rule  of 

[a]  The  Oalifornla  Statute  (O.  O.  1886)  PioTidAs:  ''When  any  person 
having  title  to  any  estate  not  otherwise  limited  by  marriage  contract, 
dies  without  disposing  thereof  by  wiU,  it  is  succeeded  to  and  must  be 
distributed,  unless  otheninBe  expressly  provided  in  this  code  and  the 
Code  of  Civil  Procedure,  subject  to  the  payment  of  his  debts,  in  the 
foUowing  manner: 

"1.  If  the  decedent  leaves  a  surviving  husband  or  wife  and  only  one 
child,  or  the  lawful  issue  of  one  child,  in  equal  shares  to  the  surviving 
husband,  or  wife  and  child,  or  issue  of  such  child.  If  the  decedent  leaves 
a  surviving  husband  or  wife,  and  more  than  one  child  living,  or  one 
child  living  and  the  lawful  issue  of  one  or  more  deceased  children,  one- 
third  to  the  surviving  husband  or  wife,  and  the  remainder  in  equal  shares 
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inheritance,^  and  determines  who  are  the  heirs  of  a  person  to 
whom  his  estate  passes  when  not  disposed  of  by  will ;  ^  and  in  so 

to  his  ehildren  and  to  the  lawful  issue  of  any  deceased  child,  by  right  of 
representation;  but  if  there  is  no  child  of  decedent  living  at  his  death, 
the  remainder  goes  to  all  of  his  lineal  descendants;  and  if  all  of  the 
descendants  are  in  the  same  degree  of  kindred  to  the  decedent,  they  share 
equally,  otherwise  they  take  according  to  the  right  of  representation.  If 
the  decedent  leaves  no  surviving  husband  or  wife,  but  leaves  issue,  the 
whole  estate  goes  to  such  issue;  and  if  such  issue  consista  of  more  than 
one  child  living,  or  one  child  living  and  the  lawful  issue  of  one  or  more 
deceased  children,  then  the  estate  goes  in  equal  shares  to  the  children 
living,  or  to  the  child  living  and  the  issue  of  the  deceased  child  or 
ehildren  by  right  of  representation. 

"2.  If  the  decedent  leaves  no  issue,  the  estate  goes  one<half  to  the 
surviving  husband  or  wife,  and  the  other  half  to  the  decedent's  father 
and  mother  in  equal  shares,  and  if  either  is  dead  the  whole  of  said  half 
goes  to  the  other.  If  there  is  no  father  or  mother,  then  one-half  goes 
in  equal  shares  to  the  brothers  and  sisters  of  decedent  and  to  the  chil- 
dren or  grandchildren  of  any  deceased  brother  or  sister  by  right  of  repre- 
sentation. If  the  decedent  leaves  no  issue,  nor  husband  nor  wife,  thr 
estate  must  go  to  his  father  and  mother  in  equal  shares,  or  if  either  is 
dead  then  to  the  otl^er; 

"3.  If  there  is  neither  issue,  husband,  wife,  father,  nor  mother  then  in 
equal  shares  to  the  brothers  and  sisters  of  decedent  and  to  the  chil- 
dren or  grandchildren  of  any  deceased  brother  or  sister,  by  right  of  repre- 
sentation; 

"4.  If  the  decedent  leaves  a  surviving  husband  or  wife,  and  neither 
issue,  father,  mother,  brother,  sister,  nor  the  children  or  grandchildren  of 
a  deceased  brother  or  sister,  the  whole  estate  goes  to  the  surviving  husband 
or   wife; 

"5.  If  the  decedent  leaves  neither  issue,  husband,  wife,  father,  mother, 
brother,  nor  sister,  the  estate  must  go  to  the  next  of  kin,  in  equal  degree, 
excepting  that  when  there  are  two  or  more  collateral  kindred,  in  equal 
degree,  but  claiming  through  different  ancestors,  those  who  claim  through 
the  nearest  ancestor  must  be  preferred  to  those  claiming  through  an  an- 
cestor more  remote; 

"6.  If  the  decedent  leaves  several  children,  or  one  child  and  the  issue 
of  one  or  more  children,  and  any  such  surviving  child  dies  under  age 
and  not  having  been  married,  all  the  estate  that  came  to  the  deceased 
child  by  inheritance  from  such  decedent  descends  in  equal  shares  to  the 
other  children  of  the  same  parent  and  to  the  issue  of  any  such  other  chil- 
dren who  are  dead,  by  right  of  representation; 

**7,  If,  at  the  death  of  such  child,  who  dies  under  age,  not  having 
been  married,  all  the  other  ehildren  of  his  parents  are  also  dead,  and  any 

1  Estate  of  Newman,  75  CaL  213,  2  Hochstein  v.  Berghauser,  123  CaL 

7  Am.  St.  Bep.  146,  16  Pac.  887.  681,  56  Pac  547. 
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far  as  the  special  rules  of  other  sections  applicable  to  particular 
eases,  such  as  inheritance  by  and  from  illegitimates,  differ  from 

of  them  has  left  issue,  the  estate  that  came  to  anch  child  bj  inheritance 
froxL  his  parent  descends  to  the  issue  of  all  other  children  of  the  same 
parent;  and  if  all  the  issue  are  in  the  aame  degree  of  kindred  to  the 
child,  they  share  the  estate  equally,  otherwise  they  take  according  to  the 
right  of  representation; 

"8.  If  the  deceased  is  a  widow,  or  widower,  and  leaves  no  issue,  and 
the  estate,  or  any  portion  thereof,  was  common  property  of  such  decedent 
and  his  or  her  deceased' spouse,  while  such  spouse  was  living,  such  prop- 
erty goes  in  equal  shares  to  the  children  of  such  deceased  spouse  and  to 
the  descendants  of  such  children  by  right  of  representation,  and  if  none, 
then  one -half  of  such  common  property  goes  to  the  father  and  mother 
of  such  decedent  in  equal  shares,  or  to  the  survivor  of  them  if  either 
be  dead,  or  if  both  be  dead,  then  in  equal  shares  to  the  brothers  and 
Bisters  of  such  decedent  and  to  the  descendants  of  any  deceased  brother 
or  sister  by  right  of  representation,  and  the  other  half  goes  to  the  father 
and  mother  of  such  deceased  spouse  in  equal  shares,  or  to  the  survivor  of 
them  if  either  be  dead,  or  if  both  be  dead,  then  in  equal  shares  to  the 
brothers  and  sisters  of  such  deceased  spouse  and  to  the  descendants  of 
any  deceased  brother  or  sister  by  right  of  representation. 

"If  the  estate,  or  any  portion  thereof,  was  separate  property  of  such 
deceased  spouse,  while  living,  and  came  to  such  decedent  from  such  spouse 
by  descent,  devise,  or  bequest,  such  property  goes  in  equal  shares  to  the 
children  of  such  spouse  and  to  the  descendants  of  any  deceased  child 
by  right  of  representation,  and  if  none,  then  to  the  father  and  mother 
of  such  spouse,  in  equal  shares,  or  to  the  survivor  of  them  if  either  be 
dead,  or  if  both  be  dead,  then  in  equal  shares  to  the  brothers  and  sisters 
of  such  spouse  and  to  the  descendants  of  any  deceased  brother  or  sister 
by  right  of  representation. 

''9.  If  the  decedent  leaves  no  husband,  wife,  or  kindred,  and  there  are 
no  heirs  to  take  his  estate  or  any  portion  thereof,  under  subdivision  eight 
of  this  section,  the  same  escheats  to  the  state  for  the  support  of  the 
eommon  schools."  En.  March  21,  1872.  Amd.  1873-74,  236;  1880,  14; 
1905,  607;   1907,  667. 

The  Arizona  Statutes  Provide:  ''Where  any  person  having  title  to  any 
estate  of  inheritance,  real,  personal  or  mixed,  shall  die  intestate  as  to  such 
estate,  and  shall  leave  no  surviving  husband  or  wife,  it  shall  descend  and 
pass  in  parcenary  to  his  kindred,  male  and  female,  in  the  following  course, 
that  is  to  say: 

"1.  To  his  children  and  their  descendants. 

"2.  If  there  be  no  children  nor  their  descendants,  then  to  his  father 
and  mother,  in  equal  portions.  But  if  only  the  father  or  mother  survive 
the  intestate,  then  his  estate  shall  be  divided  into  two  equal  portions^ 
one  of  which  shall  pass  to  each  survivor,  and  the  other  half  shall  pass 
to  the  brothers  and  sisters  of  the  deceasedi  and  to  their  descendants;  bat 
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the  general  rale,  they  are  paramount  to  it.'  ''The  subject  matter 
to  which  the  legislature  is  directed  by  this  section,  and  for 

if  there  be  none  snchy  then  the  whole  estate  shall  be  inherited  by  the 
sarviving  father  or  mother. 

''3.  If  there  be  neither  father  nor  mother,  then  the  whole  of  snch  estate 
shall  pass  to  the  brothers  and  sisters  of  the  intestate,  and  to  their  de- 
scendants. 

"4.  If  there  be  none  of  the  kindred  aforesaid,  then  the  inheritance  shall 
be  divided  into  two  moieties,  one  of  which  shaU  go  to  the  paternal  and 
the  other  to  the  maternal  kindred,  in  the  following  course,  that  is  to 
say:  To  the  grandfather  and  grandmother  in  equal  portions,  but  if  only 
one  of  these  be  living,  then  the  estate  shall  be  divided  into  two  equal 
parts,  one  of  which  shaU  go  to  the  survivor,  and  the  other  shall  go  to 
the  descendant  or  descendants  of  such  deceased  grandfather  or  grand- 
mother. If  there  be  no  such  descendants,  then  the  whole  estate  shall  be 
inherited  hj  the  surviving  grandfather  or  grandmother.  If  there  be  no 
surviving  grandfather  or  grandmother,  then  the  whole  of  such  estate 
shall  go  to  their  descendants,  and  so  on  without  end,  passing  in  like 
manner  to  the  nearest  lineal  ancestors  and  their  des^cendants. 

''Where  any  person  having  any  title  to  any  estate  of  inheritance,  real, 
personal  or  mixed,  shall  die  intestate  as  to  such  estate,  and  shall  leave 
a  surviving  husband  or  wife,  the  estate  of  such  intestate  shall  descend  and 
pass  as  follows: 

''1.  If  the  deceased  have  a  chUd  or  children,  or  their  descendants,  the 
surviving  husband  or  wife  shall  take  one-third  of  the  separate  personal 
estate  of  deceased,  and  the  balance  of  such  separate  personal  estate  shall 
go  to  the  child  or  children  of  the  deceased  and  their  descendants.  The 
surviving  husband  or  wife  shall  also  be  entitled  to  an  estate  for  life,  in 
one-third  of  the  land  of  the  estate,  with  remainder  to  the  child  or  children 
of  the  intestate  and  their  descendants. 

"2.  If  the  deceased  have  no  child  or  children,  or  their  descendants, 
then  the  surviving  husband  or  wife  shall  be  entitled  to  all  the  personal 
estate  and  to  one-half  of  the  lands  of  the  intestate  without  remainder 
to  any  person,  and  the  other  half  shall  pass  and  be  inherited  according 
to  the  rules  of  descent  and  distribution:  Provided,  however,  that  if  the 
deceased  have  neither  surviving  father  or  mother,  then  the  surviving 
husband  or  wife  shall  be  entitled  to  the  whole  of  the  estate  of  such 
intestate."     Ariz.   Rev.   St.  2116,   2117. 

The  Idaho  Statute  Provides:  "When  any  person  having  title  to  any 
estate  not  otherwise  limited  by  marriage  contract,  dies  without  disposing 
of  the  estate  by  will,  it  is  succeeded  to  and  must  be  distributed,  unless 
otherwise  expressly  provided  in  this  code,  subject  to  the  payment  of  his 
debts,  in  the  following  manner: 

"1.  If  the  decedent  leave  a  surviving  husband  or  wife,  and  only  one 
ehUd,  or  the  lawful  issue  of  one  child,  in  equal  shares  to  the  surviving 

a  Estate  of  De  Cigaran,  150  Cal.  682,  89  Pac.  833. 
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which  the  section  was  enacted,  is  the  estate  of  a  person  dying 
intestate  and  the  designation  of  the  persons  who  shall  succeed 

husband  or  wife  and  child,  or  issue  .of  such  child.  If  the  decedent  leave 
a  surviving  husband  or  wife,  and  more  than  one  child  living,  or  one  child 
living  and  the  lawful  issue  of  one  or  more  deceased  children,  one-third 
to  the  surviving  husband  or  wife,  and  the  remainder  in  equal  shares  to 
his  children  and  to  the  lawful  issue  of  any  deceased  child  by  right  of 
representation;  but  if  there  be  no  child  of  the  decedent  living  at  his  death, 
the  remainder  goes  to  all  of  his  lineal  descendants;  and  if  all  the  de- 
scendants are  in  the  same  degree  of  kindred  to  the  decedent,  they  share 
equally,  otherwise  they  take  according  to  the  right  of  representation.  If 
the  decedent  leaves  no  surviving  husband  or  wife,  but  leave  issue,  the 
whole  estate  goes  to  such  issue;  and  if  such  issue  consists  of  more  than 
one  child  living,  or  one  child  living  and  the  lawful  issue  of  one  or  more 
deceased  children,  then  the  estate  goes  in  equal  shares  to  the  children 
living  or  to  the  child  living,  and  the  issue  of  the  deceased  child  or  chil- 
dren by  right   of   representation. 

"2.  If  the  decedent  leave  no  issue,  the  estate  goes,  one-half  to  the  sur- 
viving husband  or  wife,  and  the  other  half  to  the  decedent's  father  and 
mother  in  equal  shares,  and  if  either  be  dead,  the  whole  of  said  half  goes 
to  the  other.  If  the  decedent  leave  no  issue,  nor  husband,  nor  wife,  the 
estate  must  go  to  his  father  and  mother,  in  equal  shares,  or  if  either  be 
dead,  then  to  the  other. 

''3.  If  there  be  neither  issue,  husband,  wife,  father,  nor  mother,  then  in 
equal  shares  to  the  brothers  and  sisters  of  the  decedent,  and  to  the 
children  of  any  deceased  brother  or  sister  by  right  of  representation. 

'^4.  If  the  decedent  leave  a  surviving  husband  or  wife,  and  neither 
issue,  father,  nor  mother,  the  whole  estate  goes  to  the  surviving  husband 
or  wife. 

"5.  If  the  decedent  leave  neither  issue,  husband,  wife,  father,  mother, 
brother,  nor  sister,  the  estate  must  go  to  the  next  of  kin  in  equal  degree, 
excepting  that  when  there  are  two  or  more  collateral  kindred  in  equal 
degree,  but  claiming  through  different  ancestors,  those  who  claim  through 
the  nearest  ancestors  must  be  preferred  to  those  claiming  through  an 
ancestor  more  remote. 

"6.  If  the  decedent  leave  several  children,  or  one  child  and  the  issue 
of  one  or  more  children,  and  any  such  surviving  child  dies  under  age, 
and  not  having  been  married,  all  the  estate  that  came  to  the  deceased 
child  by  inheritance  from  such  decedent  descends  in  equal  shares  to  the 
other  children  of  the  same  parent,  and  to  the  issue  of  any  such  other 
children  who  are  dead,  by  right  of  representation. 

"7.  If  at  the  death  of  such  child,  who  dies  under  the  age,  not  having 
been  married,  all  the  other  children  of  his  parents  are  also  dead,  and  any 
of  them  have  left  issue,  the  estate  that  came  to  such  child  by  inheritance 
from  his  parents  descends  to  the  issue  of  all  other  children  of  the  same 
parents;  and  if  all  the  issues  are  in  the  same  degree  of  kindred  to  the 
child,  they  share  the  estate  equallyi  otherwise  they  take  according  to  th« 
right  of  representation* 
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thereto,    under  the    yarious    conditions  liable  to  exist  at  his 
death.'' ^    The  section  must  be  read  as  a  whole.^    It  in  nowise 

"8.  If  the  deeedent  be  a  widow  or  widower,  and  leave  no  kindred,  and 
the  estate,  or  kdj  portion  thereof,  was  common  property  of  sneh  deeedent, 
and  his  or  her  deceased  spouse,  while  snch  spouse  was  living,  such  com- 
mon property  shall  go  to  the  father  and  mother  of  snch  deceased  spouse, 
in  equal  shares,  or  if  either  be  dead,  then  to  the  other.  If  there  be  no 
father  nor  mother,  then  such  property  shall  go  to  the  brothers  and  sisters 
of  such  deceased  spouse,  in  equal  shares,  and  to  the  lawful  issue  of  any 
deceased  brother  or  sister  of  such  deceased  spouse,  by  right  of  representa- 
tion. 

"0.  If  the  decedent  leave  no  husband,  wife,  or  kindred,  and  there  be 
no  heirs  to  take  his  estate,  or  any  portion  thereof,  under  subdivision  eight, 
of  this  section,  the  same  shall  be  paid  into  the  State  treasury  for  the 
support  of  common  schools."  Ida.  Bev.  St.  5702  (Ida.  Sess.  Laws  1907, 
pp.  338,  339,  340). 

The  Montana  Statute  Provides:  "When  any  person  having  title  to  any 
estate  not  limited  by  marriage  contract,  dies  without  disposing  of  the 
estate  by  will,  it  is  succeeded  to  and  must  be  distributed,  unless  otherwise 
expressly  provided  in  this  code  and  the  Code  of  Civil  Procedure,  subject 
to  the  payment  of  his  debts,  in  the  following  manner: 

"  1.  If  the  deeedent  leave  a  surviving  husband  or  wife,  and  only  one 
child,  or  the  lawful  issue  of  one  child,  in  equal  shares  to  the  surviving 
husband,  or  wife  and  child,  or  issue  of  such  child.  If  the  decedent  leave 
a  surviving  husband  or  wife,  and  more  than  one  child  living,  or  one  child 
living,  and  the  lawful  issue  of  one  or  more  deceased  children,  one-third 
to  the  surviving  husband  or  wife,  and  the  remainder  in  equal  shares  to  his 
children,  and  to  the  lawful  issue  of  any  deceased  child,  by  right  of  repre- 
sentation; but  if  there  be  no  child  of  the  decedent  living  at  his  death, 
the  remainder  goes  to  all  of  his  lineal  descendants;  and  if  all  the  descend- 
ants are  in  the  same  degree  of  kindred  to  the  decedent,  they  share  equally, 
otherwise  they  take  according  to  the  right  of  representation.  If  the 
decedent  leave  no  surviving  husband  or  wife,  but  leave  issue,  the  whole 
estate  goes  to  such  issue;  and  if  such  issue  consists  of  more  than  one 
chUd  living,  or  one  child  living,  and  the  lawful  issue  of  one  or  more  de- 
ceased children,  then  the  estate  goes  in  equal  shares  to  the  children  living, 
or  to  the  child  living,  and  the  issue  of  the  deceased  child  or  children  by 
right  of  representation. 

"2.  If  the  decedent  leave  no  issue,  the  estate  goes,  one-half  to  the 
surviving  husband  or  wife,  and  the  other  to  the  decedent's  father  and 
mother  in  equal  shares,  and  if  either  be  dead,  the  whole  of  said  half  goes 
to  the  other;  or  if  there  be  no  father  or  mother,  then  one-half  goes  in 
equal  shares  to  the  brothers  and  sisters  of  the  decedent,  and  to  the  chil- 
dren  of  any  deceased  brother  or   sister  by  right   of   representation.    If 

4  Estate  of  Wilmerding,  117  CaL  b  Estate  of  Wilmerding,  117  Cal. 

881.  49  Pbc.  181.  281,  49  Pac  181. 
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eonfliets  with  section  1394,  wliieh  relates  to  inheritance  by  rela- 
tives of  the  half  blood,  but  together  they  '-prescribe  a  system 

ike  deeedent  lemve  no  ismie,  nor  husband,  nor  wife,  the  estate  most  go  to 
his  father  and  mother  in  eqnal  sharea,  or  if  either  be  dead  then  to  the 
other. 

''3.  If  there  be  neither  issne,  husband,  wife,  father,  nor  mother,  then 
im  equal  shares  to  the  brothers  and  sisters  of  the  decedent,  and  to  the 
ehildren  of  any  deceased  brother  or  sister,  by  right  of  representation. 

"4.  If  the  deeedent  leave  a  snnriying  husband  or  wife,  and  neither 
issue,  father,  mother,  brother,  nor  sister,  the  whole  estate  goes  to  the 
snrriYing  husband  or  wife. 

"5.  If  the  decedent  leave  neither  issue,  husband,  wife,  father,  mother, 
brother  nor  sister,  the  estate  goes  to  the  next  of  kin,  in  equal  degree, 
excepting  that  where  there  are  two  or  more  collateral  kindred,  in  equal 
degree,  but  claiming  through  different  ancestors,  those  who  claimed  through 
the  nearest  ancestors  must  be  preferred  to  those  claiming  through  an 
ancestor  more  remote. 

"6.  If  the  decedent  leave  several  children,  or  one  child,  and  the  issue  of 
one  or  more  children,  and  any  such  surviving  child  dies  under  age,  and 
not  having  been  married,  all  the  estate  that  came  to  the  deceased  child 
by  inheritance  from  such  decedent  descends  in  equal  shares  to  the  other 
ehildren  of  the  same  parent;  and  to  the  issue  of  any  such  other  ehildren 
who  are  dead,  by  right  of  representation. 

''7.  If  at  the  death  of  such  child,  who  dies  under  age,  not  having  been 
married,  all  the  other  children  of  his  parents  are  also  dead,  and  any  of 
them  have  left  issue,  the  estate  that  came  to  such  child  by  inheritance 
from  his  parents  descends  to  the  issue  of  all  other  children  of  the  same 
parent;  and  if  all  the  issue  are  in  the  same  degree  of  kindred  to  the  child, 
they  ahare  the  estate  equally,  otherwise  they  take  according  to  the  right 
of  representation. 

''S.  If  tne  decedent  leave  no  husband,  wife,  or  kindred,  the  estate 
escheats  to  the  sUte."    Mont  C.  C.  1852. 

His  Nevada  Statute  Provides:  "When  any  person  having  title  to  any 
estate  not  otherwise  limited  by  marriage  contract,  shall  die  intestate  as  to 
such  estate,  it  ahall  descend  and  be  distributed  subject  to  the  payment  of 
his  or  her  debts  in  the  following  manner:  First — ^If  there  be  a  surviving  hus- 
band or  wife,  and  only  one  child,  or  the  lawful  issue  of  one  child,  one-half  to 
the  surviving  husband  or  wife  and  one-half  to  such  child  or  issue  of  such 
child.  If  there  be  a  surviving  husband  or  wife  and  more  than  one  child  living, 
or  one  child  living  and  the  lawful  issue  of  one  or  more  children,  one  third  to 
the  surviving  husband  or  wife  and  the  remainder  in  equal  shares  to  his  or 
her  children,  and  to  the  lawful  issue  of  any  deceased  child  by  right  of 
representation.  If  there  be  no  child  of  the  intestate  living  at  his  or  her 
death,  the  remainder  shall  go  to  all  of  his  or  her  lineal  descendant?,  and  if 
all  the  said  descendants  are  in  the  same  degree  of  kindred  to  the  intestate, 
they  shall  share  equally,  otherwise  they  shall  take  according  to  the  right 
of  representation.     Second — if  he  or  she  shall  leave  no  issue,  the  estate 
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not  only  complete  and  harmonious,  but  also  equitable,  and  in 
accordance  with  the  general  sentiments  of  mankind."* 

«h&n  go  in  equal  sliares  to  the  sarviving  husband  or  wife  and  to  the  Intes- 
tate's father,  and  if  he  or  she  shall  leave  no  father,  it  shall  go  in  equal 
shares  to  the  surviving  husband  or  wife,  and  the  intestate's  mother.  If  he 
or  she  shall  leave  no  issue  nor  father  nor  mother,  the  whole  eommunitj 
property  of  the  intestate  shall  go  to  the  surviving  husband  or  wife,  and  one- 
half  of  the  separate  property  of  the  intestate  shall  go  to  the  surviving 
husband  or  wife,  and  the  other  half  shall  go  in  equal  shares  to  the  brothers 
and  sisters  of  the  intestate,  and  to  the  children  of  any  deceased  brother  or 
sister  by  right  of  representation.  If  he  or  she  shall  leave  no  issue,  or  hus- 
band, or  wife,  the  estate  shall  go  to  his  or  her  father,  if  living,  if  not  to  his 
or  her  mother,  if  living.  Third — If  there  be  no  issue,  nor  husband,  nor  wife, 
nor  father,  nor  mother,  then  in  equal  shares  to  the  brothers  and  sisters  of 
the  intestate,  and  to  the  children  of  any  deceased  brother  or  sister,  by  right 
of  representation.  Fourth — If  the  intestate  shall  leave  no  issue,  nor  hus- 
band, nor  wife,  nor  father,  nor  mother,  and  no  brother  or  sister  living  at  his 
death,  the  estate  shall  go  to  the  next  of  kin  in  equal  degree,  excepting  that 
when  there  are  two  or  more  collateral  kindred  in  equal  degree,  but  claiming 
through  different  ancestors,  those  who  claimed  through  the  nearest  ancestors 
shall  be  preferred  to  those  who  claim  through  ancestors  more  remote;  pro- 
vided, however,  if  any  person  shall  die  leaving  several  children,  or  leaving 
one  child  and  issue  of  one  or  more  children  and  any  surviving  child 
shall  die  under  age  and  not  having  been  married,  all  the  estate  that  came 
to  such  deceased  child  by  inheritance  from  such  deceased  parent  shall 
descend  in  equal  shares  to  the  other  children  of  the  same  parent,  and  to 
the  issue  of  any  such  other  children  who  may  have  died,  by  right  of  repre- 
sentation. Fifth — ^If  at  the  death  of  such  child,  who  shall  die  under  age 
and  not  having  been  married,  all  the  other  children  of  said  parent  being 
also  dead,  and  any  of  them  shall  have  left  issue,  the  estate  that  came  to 
such  child  by  inheritance  from  his  or  her  said  parent  shall  descend  to  all 
the  issue  of  the  other  children  of  the  same  parent,  and  if  all  the  said  issue 
are  in  the  same  degree  of  kindred  to  said  child  they  shall  share  the  said 
estate  equally;  otherwise  they  shall  take  according  to  the  right  of  represen- 
tation. Sixth — If  the  intestate  shall  leave  no  husband,  nor  wife,  nor  kin- 
dred, the  estate  shall  escheat  to  the  state  for  the  support  of  common 
schools."    Nev.  L.  1903,  p.  218,  sec.  Ixx. 

<<  Whenever  any  husband  dies  intestate,  leaving  heirs  in  this  state,  and  if 
the  wife  dies  intestate  subsequently  to  her  husband,  without  heirs,  leaving 
property  in  this  state,  her  estate  shall  vest  in  the  heirs  of  her  husband, 
subject  to  the  expenses  of  administration,  and  payment  of  legal  debts 
against  the  estate.  Whenever  any  wife  dies  intestate  without  issue,  leav- 
ing heirs  in  this  state,  and  if  the  husband  dies  intestate  subsequently  to  hit 
wife,  without  heirs,  leaving  property  in  this  state,  his  estate  shaU  vest 
in  the  heirs  of  his  wife,  subject  to  expenses  of  administration,  and  payment 
of  legal  debts  against  the  estate.    This  act  shall  apply  to  estates  of  deceased 

•  Estate  of  Smith,  131  C^.  433,  82  Am.  St  Bep.  858^  03  Pac  729. 
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Under  Subdivision  1  of  the  California  Statute  (C.  C.  1386) 
an  adopted  child  is  entitled  to  succeed  by  inheritance  to  the  es- 

penons  hereafter  to  arise,  or  now  in  process  of  settlement.''  Not.  L.  1901, 
pp.  96,  96,  sees.  1-3. 

The  North  Dakota  Statute  Provides:  "When  any  person  having  title  to 
any  estate,  not  otherwise  limited  by  marriage  contract,  dies  without  dispos- 
ing of  the  estate  by  will,  it  is  succeeded  to  and  must  be  distributed,  unless 
otherwise  expressly  provided  in  this  code,  and  the  probate  code,  subject  to 
the  payment  of  his  debts  in  the  following  manner: 

"It  the  decedent  leaves  a  surviving  husband  or  wife,  and  only  one  child,  or 
the  lawful  issue  of  one  child,  in  equal  shares  to  the  surviving  husband,  or  wife 
and  child,  or  issue  of  such  child.  If  the  decedent  leaves  a  surviving  husband  or 
wife,  and  more  than  one  child  living,  or  one  child  living  and  the  lawful  issue 

■ 

of  one  or  more  deceased  children,  one-third  to  the  surviving  husband  or  wife 
and  the  remainder  in  equal  shares  to  his  children  and  to  the  lawful  issue 
of  any  deceased  child  by  right  of  representation;  but  if  there  is  no  child 
of  the  decedent  living  at  his  death,  the  remainder  goes  to  all  of  his  lineal 
descendants,  and  if  all  the  descendants  are  in  the  same  degpree  of  kindred 
to  the  decedent,  they  share  equally;  otherwise,  they  take  according  to  the 
right  of  representation.  If  the  decedent  leaves  no  surviving  husband  or 
wife,  but  leaves  issue,  the  whole  estate  goes  to  such  issue,  and  if  such  issue 
consists  of  more  than  one  child  living,  or  one  child  living  and  the  lawful 
issue  of  one  or  more  deceased  children,  then  the  estate  goes  in  equal  shares 
to  the  children  living,  or  to  the  children  living  and  the  issue  of  the  deceased 
ehild  or  children  by  right  of  representation. 

"2.  If  the  decedent  leaves  no  issue  and- the  estate  does  not  exceed  in 
value  the  sum  of  five  thousand  dollars,  all  the  estate  goes  to  the  surviving 
husband  or  wife,  and  all  property  in  excess  of  five  thousand  dollars  in  value, 
one-half  thereof  goes  to  the  surviving  husband  or  wife  and  the  other  half 
goes  to  the  decedent's  father,  and  if  he  is  dead,  to  the  decedent's  mother, 
and  if  both  father  and  mother  are  dead  and  the  decedent  leaves  brothers 
or  sisters  or  children  of  a  deceased  brother  or  sister,  then  in  equal  shares  to 
the  brothers  and  sisters  of  decedent  and  to  the  children  of  any  deceased 
brother  or  sister  by  right  of  representation.  If  the  decedent  leaves  no  issue, 
nor  husband,  nor  wife,  the  estate  must  go  to  the  father,  and  if  he  is  dead, 
to  the  mother.  If  the  decedent  leaves  a  surviving  husband  or  wife  and  no 
issue  and  no  father  nor  mother,  nor  brother,  nor  sister,  nor  children  of  a 
deceased  brother  or  sister,  then  the  whole  estate  goes  to  the  surviving  hus- 
band or  wife. 

''3.  If  there  is  no  issue,  nor  husband,  nor  wife,  nor  father,  nor  mother, 
then  in  equal  shares  to  the  brothers  and  sisters  of  the  decedent  and  to 
the  children  of  any  deceased  brother  or  sister  by  right  of  representation. 

''4.  If  the  decedent  leaves  no  issue,  nor  husband,  nor  wife,  nor  father  and 
no  brother  or  sister  is  living  at  the  time  of  his  death  the  estate  goes  to 
his  mother  to  the  ezelusion  of  the  issue,  if  any,  of  deceased  brothers  or 
•fsten. 
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tate  of  the  adopting  parent;  the  word  ^'^issne"  in  the  statute 
ia  used  in  the  same  sense  as  the  words  ''child"  and  ''children.'' ^ 

''5.  If  the  decedent  leayes  no  iBsne,  nor  hnsband,  nor  wife  and  no  father, 
nor  mother,  nor  brother,  nor  edster,  the  estate  mnit  go  to  the  next  of  kin  in 
equal  degree,  excepting  that  when  there  are  two  or  more  collateral  kindred 
in  eqnal  degree,  but  claiming  through  different  ancestors,  those  who  claim 
through  the  nearest  ancestors  must  be  preferred  to  those  claiming  through 
an  ancestor  more  remote.  However,  if  the  decedent  leaves  several  children, 
or  one  child  and  the  issue  of  one  or  more  children,  and  any  such  surviving 
ehild  dies  under  age  and  not  having  married,  aU  the  estate  that  came  to  the 
deceased  child  by  inheritance  from  such  decedent  descends  in  equal  shares  to 
the  other  children  of  the  same  parent,  and  to  the  issue  of  any  such  children 
of  the  same  parent  and  to  the  issue  of  any  such  other  children  who  are 
dead,  by  right  of  representation. 

"6.  If  at  the  death  of  such  child,  who  dies  under  age,  not  having  been 
married,  all  the  other  children  of  the  parents  are  also  dead,  and  any  of  them 
have  left  issue,  the  estate  that  came  to  such  child  by  inheritance  from  his 
parents  descends  to  the  issue  of  aU  other  children  of  the  same  parent;  and 
if  aU  issue  are  in  the  same  degree  of  kindred  to  the  child,  they  share  the 
estate  equaUy,  otherwise  they  take  according  to  the  right  of  representation. 

"7.  If  the  decedent  leaves  no  husband,  wife  or  kindred,  the  estate 
escheats  to  the  state  for  the  support  of  the  common  schools."  N.  D.  Bev. 
CkL  5187. 

The  Oklahoma  Statute  Provides:  ''When  any  person  having  title  to  any 
estate  not  otherwise  limited  by  marriage  contract,  dies  without  disposing  of 
the  estate  by  will,  it  is  succeeded  to  and  must  be  distributed,  unless  other- 
wise expressly  provided  in  this  code  and  the  chapter  on  probate  court,  sub- 
ject to  the  payment  of  his  debts,  in  the  following  manner:  First.  If  the  de- 
cedent leave  a  surviving  husband  or  wife,  and  only  one  child,  or  the  lawful 
issue  of  one  child,  in  equal  shares  to  the  surviving  husband,  or  wife  and 
ehild,  or  issue,  of  such  child.  If  the  decedent  leave  a  surviving  husband  or 
wife,  and  more  than  one  child  living,  or  one  child  living,  and  the  lawful 
issue  of  one  or  more  deceased  children,  one-third  to  the  surviving  husband 
or  wife,  and  the  remainder  in  equal  shares  to  his  children,  and  to  the  lawful 
Issue  of  any  deceased  child  by  right  of  representation;  but  if  there  be  no 
ehild  of  the  decedent  living  at  his  death,  the  remainder  goes  to  all  his  lineal 
descendants;  and  if  all  the  descendants  are  in  the  same  degree  of  kindred 
to  the  decedent  they  share  equally,  otherwise  they  take  according  to  the 
right  of  representation.  If  the  decedent  leave  no  surviving  husband  or 
wife,  but  leaves  issue,  the  whole  estate  goes  to  such  issue,  and  if  such  issue 
consists  of  more  than  one  child  living,  or  one  child  living  and  the  lawful  issue 
of  one  or  more  deceased  children,  then  the  estate  goes  in  equal  shares  to  the 
children  living,  or  to  the  child  living,  and  the  issue  of  the  deceased  child  or 
children  by  right  of  representation.  Second.  If  the  decedent  leave  no  issue, 
the  estate  goes  in  equal  shares  to  the  surviving  husband  or  wife,  and  to  the 
decedent 's  father.     If  there  be  no  father,  then  one-half  goes  in  equal  shares  te 

T  Estate  of  Newman,  76  CaL  213,  7  Am.  St  Bep.  146,  16  Pac.  887. 
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But  this  section  does  not  apply  to  illegitimates.  The  course  of 
succession  among  them  is  provided  by  sections  1387  and  1388 

the  brothers  and  sisters  of  the  decedent,  and  to  the  children  of  any  deceased 
brother  or  sister,  by  right  of  representation;  if  he  leaye  a  mother  also,  she 
takes  an  equal  share  with  the  brothers  and  sisters.  If  decedent  leave  no 
issue,  nor  husband,  nor  wife,  the  estate  must  go  to  the  father.  Third.  If 
there  be  no  issue,  nor  husband,  nor  wife,  nor  father,  nor  mother,  then  in 
equal  shares  to  the  brothers  and  sisters  of  the  decedent,  and  to  the  children 
ef  any  deceased  brother  or  sister,  by  right  of  representation;  if  a  mother 
suryiye,  she  takes  an  equal  share  with  the  brothers  and  sisters.  Fourth. 
If  the  decedent  leave  no  issue,  nor  husband,  nor  wife,  nor  father,  and  no 
brother  or  sister  is  living  at  the  time  of  his  death,  the  estate  goes  to  his 
mother  to  the  exclusion  of  the  issue,  if  any,  of  deceased  brothers  or  sisters. 
Fifth.  If  the  decedent  leave  a  surviving  husband  or  wife,  and  no  issue, 
and  no  father,  nor  mother,  nor  brother,  nor  sister,  the  whole  estate  goes  to 
the  surviving  husband  or  wife.  Sixth.  If  the  decedent  leave  no  issue,  nor 
husband,  nor  wife,  and  no  father,  nor  mother,  nor  brother,  nor  sister,  the 
estate  must  go  to  the  next  of  kin,  in  equal  degree,  excepting  that  when  there 
are  two  or  more  collateral  kindred,  in  equal  degree,  but  claiming  through 
different  ancestors,  those  who  claim  through  the  nearest  ancestors  must  be 
preferred  to  those  claiming  through  an  ancestor  more  remote.  However: 
Seventh.  If  the  decedent  leave  several  children,  or  one  child  and  the  issue 
of  one  or  more  children,  and  any  surviving  child  dies  under  age,  and  not 
having  been  married,  all  the  estate  that  comes  to  the  deceased  child  by  in- 
heritance from  such  decedent  descends  in  equal  shares  to  the  other  children 
of  the  same  parent,  and  to  the  issue  of  any  such  other  children  who  are 
dead,  by  right  of  representation.  Eighth.  If,  at  the  death  of  such  child 
who  dies  under  age,  not  having  been  married,  all  the  other  children  of  his 
parents  are  also  dead,  and  any  of  them  have  left  issue,  the  estate  that  came 
to  such  child  by  inheritance  from  his  parent  descends  to  the  issue  of  all 
other  children  of  the  same  parent;  and  if  all  the  issue  are  in  the  same 
degree  of  kindred  to  the  child,  they  share  the  estate  equally,  otherwise  they 
take  according  to  the  right  of  representation.  Ninth.  If  the  decedent  have 
no  husband,  wif^,  or  kindred,  the  estate  escheats  to  the  territory  for  the 
support  of  common  schools."    Okl.  Bev.  St.   6895. 

The  Oregon  Statutes  Provide:  "When  anj  person  shall  die  seised  of  any 
real  property,  or  any  right  thereto,  or  entitled  to  any  interest  therein,  in 
fee  simple  or  for  the  life  of  another,  not  having  lawfully  devised  the  same, 
such  real  property  shall  descend  subject  to  his  debts,  as  follows: 

'^1.  In  equal  shares  to  his  or  her  children,  and  to  the  issue  of  any  de- 
ceased child  by  right  of  representation;  and  if  there  be  no  child  of  the  in- 
testate living  at  the  time  of  his  or  her  death,  such  real  property  shall  descend 
to  all:  his  or  her  other  lineal  descendants;  and  if  all  such  descendants  are  in 
the  same  degree  of  kindred  to  the  intestate,  they  shall  take  such  real 
property  equally,  or  otherwise  they  shall  take  according  to  the  right  of 
representation. 
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of  the  Civil  Code.'    Where  a  wife  by  her  will  leaves  property 
in  trust  for  the  maintenance,  support    and  education  of  their 

"2.  If  the  intestate  shall  leave  no  lineal  descendants,  sneh  real  property 
shall  descend  to  his  wife,  or  if  intestate  be  a  married  woman,  and  leaye  no 
lineal  descendants,  then  such  real  property  shall  descend  to  her  husband; 
and  if  the  intestate  leave  no  wife  nor  husband,  then  sueh  real  property 
shall  descend  to  his  or  her  father. 

^'3.  If  the  intestate  shall  leave  no  lineal  descendants,  neither  husband 
nor  wife,  nor  father,  such  real  property  shall  descend  in  equal  shares  to  the 
brother  and  sister  of  the  intestate  and  to  the  issue  of  any  deceased  brother 
or  sister  by  right  of  representation;  but  if  the  intestate  shall  leave  a  mother 
also,  she  shall  take  an  equal  share  with  such  brothers  and  sisters. 

''4.  If  the  intestate  shall  leave  no  lineal  descendants,  neither  husband, 
nor  wife,  nor  father,  brother  nor  sister,  living  at  his  or  her  death,  such 
real  property  shall  descend  to  his  mother,  to  the  exclusion  of  the  issue  of  the 
deceased  brothers  or  sisters  of  the  intestate. 

"5.  If  the  intestate  shall  leave  no  lineal  descendants,  neither  husband 
nor  wife,  nor  father,  mother,  brother,  nor  sister,  such  real  property  shall 
descend  to  his  or  her  next  of  kin  in  equal  degree,  excepting  that  when 
there  are  two  or  more  collateral  kindred  in  equal  degree,  but  claiming 
through  different  ancestors,  those  who  claim  through  the  nearest  ancestor 
shall  be  preferred  to  those  claiming  through  a  more  remote  anceator. 

"6.  When  any  child  shall  die  under  the  age  of  twenty-one  years,  and 
leave  no  husband  nor  wife  nor  children  any  real  estate  which  descended 
to  such  child,  shall  descend  to  the  heirs  of  the  ancestor  from  whom  such 
real  property  descended  and  the  same  as  if  such  child  died  before  the 
death  of  such  ancestor. 

'*7.  If  the  estate  shall  leave  no  lineal  descendants  or  kindred,  such  real 
property  shall  escheat  to  the  state  of  Oregon."  Or.  B.  &  G.  Cd.  5577  (Or. 
8t.  1905,  pp.  314,  315). 

''When  any  person  shall  die  possessed  of  any  personal  property,  or  of 
any  right  to  or  interest  therein,  not  having  lawfully  bequeathed  the  same, 
such  personal  property  shall  be  applied  and  distributed  as  follows: 

"1.  If  the  intestate  shall  leave  a  widow,  she  shall  be  allowed  all  articles 
of  her  apparel  and  ornament,  according  to  the  degree  and  estate  of  the  intes- 
tate, and  such  property  and  provisions,  for  the  use  and  support  of  herself 
and  minor  children  as  shall  be  allowed  and  ordered  in  pursuance  of  sections 
1126,  1127,  1128;  and  this  allowance  shall  be  made  as  well  when  the  widow 
waives  the  provision  made  for  her  in  the  will  of  her  husband  as  when  he 
dies  intestate; 

' '  2.  The  personal  property  of  the  intestate  remaining  after  such  allowance 
shall  be  applied  to  the  payment  of  the  debts  of  the  deceased,  and  the 
charges  and  expenses  of  the  administration  as  provided  by  law; 

"3.  The  residue,  if  any,  of  the  personal  property  shall  be  distributed 
among  the  persons  who  would  be  entitled  to  the  real  property  of  the  intes- 

t  Estate  of  Magee,  63  Cal.  414;  976,  22  Pac  742, 1028^  6  L.  fi.  A. 
Estate  of  Jessup,  81  GaL  408,  21  Pbc      594. 
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children,  the  remainder,  not  being  disposed  of  by  such  will, 
passes  by  intestate  succession  one-third  to  the  father  and  two- 
thirds  to  the  children.* 

tate,  as  provided  in  this  act,  and  in  the  like  proportion  or  share,  except  as  is 
herein  otherwise  provided; 

^'4.  If  the  intestate  shall  leave  a  husband  or  widow  and  issue,  sach  hus- 
band or  widow  shall  be  entitled  to  receive  one-half  of  such  residue  of  the 
personal  property;  but  if  the  intestate  leave  a  husband  or  widow  and  no 
issue,  such  husband  or  widow,  as  the  case  may  be,  shall  be  entitled  to  re- 
ceive the  whole  of  the  residue  of  such  personal  property; 

''5.  If  there  be  no  husband,  widow,  or  kindred  of  the  intestate,  the  whole 
of  such  residue  shall  escheat  to  the  state  of  Oregon. ' '    'Or.  B.  &  G.  Gd.  5578. 

The  Sontli  Dakota  Statutes  Pxoyide:  ''When  any  person  having  title 
to  any  estate  not  otherwise  limited  by  marriage  contract,  dies  without 
disposing  of  the  estate  by  will,  it  is  succeeded  to  and  must  be  distributed, 
unless  otherwise  expressly  provided  in  this  code  and  the  probate  code, 
subject  to  the  payment  of  his  debts,  in  the  following  manner: 

"1.  If  the  decedent  leave  a  surviving  husband  or  wife,  and  only  one 
child,  or  the  lawful  issue  of  one  child,  in  equal  shares  to  the  surviving 
husband  or  wife  and  child,  or  issue  of  such  child.  If  the  decedent  leave 
a  surviving  husband  or  wife,  and  more  than  one  child  living,  or  one  child 
Uving,  and  the  lawful  issue  of  one  or  more  deceased  children,  one-third 
to  the  surviving  husband  or  wife,  and  the  remainder  in  equal  shares  to 
his  children,  and  to  the  lawful  issue  of  any  deceased  child,  hy  right  of 
representation;  but  if  there  be  no  child  of  the  decedent  living  at  his  death, 
the  remainder  goes  to  aU  of  his  lineal  descendants;  and  if  all  the  de- 
scendants are  in  the  same  degree  of  kindred  to  the  decedent,  they  share 
equally;  otherwise  they  take  according  to  the  right  of  representation.  If 
the  decedent  leave  no  surviving  husband  or  wife,  but  leaves  issue,  the 
whole  estate  goes  to  such  issue,  and  if  such  issue  consists  of  more  than 
one  child  living,  or  one  child  living  and  the  lawful  issue  of  one  or  more 
deceased  children,  then  the  estate  goes  in  equal  shares  to  the  children 
Uving,  or  to  the  child  living,  and  the  issue  of  the  deceased  ehUd  or  chil- 
dren by  right  of  representation. 

"2.  If  the  decedent  leave  no  issue,  the  estate  goes  in  equal  shares  to 
the  surviving  husband  or  wife,  and  to  the  decedent's  father.  If  there 
be  no  father,  then  one-half  goes  in  equal  shares  to  the  brothers  and  sisters 
of  the  decedent,  and  to  the  children  of  any  deceased  brother  or  sister, 
by  right  of  representation;  if  he  leave  a  mother  also,  she  takes  an  equal 
share  with  the  brothers  and  sisters.  If  decedent  leave  no  issue,  nor 
husband  nor  wife,  the  estate  must  go  to  the  father. 

''8.  If  there  be  no  issue,  nor  husband  nor  wife,  nor  father,  nor  mother, 
then  in  equal  shares  to  the  brothers  and  sisters  of  the  decedent,  and  to 
the  children  of  any  deceased  brother  or  sister,  by  right  of  representation; 
If  a  mother  survive  she  takes  an  equal  share  with  the  brothers  and  sistexa. 

•  Byrne  y.  McQrath^  130  Cal.  316^  80  Am,  St  Bep.  127,  62  Pac.  669. 
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Under  Subdivision  2  of  the  California  Statute,  the  expression 
''brothers  and  sisters  of  the  decedent"  includes  brothers  and 

"4.  If  the  decedent  leave  no  issue,  nor  husband,  nor  wife,  nor  father, 
and  no  brother  or  aister  is  living  at  the  time  of  his  death,  the  estate 
goes  to  his  mother  to  the  exclusion  of  the  issue,  if  anj,  of  deceased  brothers 
or  sisters. 

^'5.  If  the  decedent  leave  a  surviving  husband  or  wife,  and  no  issue, 
and  no  father,  nor  mother,  nor  brother,  nor  sister,  the  whole  estate  goes 
to  the  surviving  husband  or  wife. 

"6.  If  the  decedent  leave  no  issue,  nor  husband,  nor  wife,  and  no  father 
nor  mother,  nor  brother,  nor  sister,  the  estate  must  go  to  the  next  of 
kin,  in  equal  degree,  excepting  that  when  there  are  two  or  more  collateral 
kindred,  in  equal  degree,  but  claiming  through  different  ancestors,  those 
who  claim  through  the  nearest  ancestors  must  be  preferred  to  those  claim- 
ing through  an  ancestor  more  remote.    However: 

"7.  If  the  decedent  leave  several  children,  or  one  child  and  the  issue 
of  one  or  more  children,  and  any  such  surviving  child  dies  under  age,  and 
not  having  been  married,  all  the  estate  that  came  to  the  deceased  child 
by  inheritance  from  such  decedent  descends  in  equal  shares  to  the  other 
children  of  the  same  parent,  and  to  the  issue  of  any  such  other  children 
who  are  dead,  by  right  of  representation. 

"8.  If  at  the  death  of  such  child  who  dies  under  age,  not  having  been 
married,  all  the  other  children  of  hia  parents  are  also  dead,  and  any  of 
them  have  left  issue,  the  estate  that  came  to  such  child  by  inheritance 
from  his  parent  descends  to  the  issue  of  all  other  children  of  the  same 
parent;  and  if  all  the  issue  are  in  the  same  degree  of  kindred  to  the  child, 
they  share  the  estate  equally;  otherwise,  they  take  according  to  the  right 
of  representation. 

"9.  If  the  decedent  leave  no  husband,  wife,  or  kindted,  the  estate 
eacheata  to  the  state,  for  the  support  of  the  common  schools."  S.  D.  Civ. 
Cd.  1094. 

The  Utali  Statute  Provides:  "When  any  person  having  title  to  any 
estate  not  otherwise  limited  by  marriage  contract  dies  without  dispos- 
ing of  the  estate  by  will,  it  is  succeeded  to  and  must  be  distributed, 
unless  otherwise  expressly  provided  in  this  title,  or  in  the  probate  code, 
subject  to  the  payment  of  his  debts,  in  the  following  manner: 

"1.  If  the  decedent  leave  a  surviving  husband  or  wife,  and  only  one 
chUd,  or  the  issue  of  one  <shild,  in  equal  shares  to  the  surviving  husband 
or  wife,  and  child  or  issue  of  such  child.  If  the  decedent  leave  a  surviv* 
ing  husband  or  wife,  and  more  than  one  child  living,  or  one  child  living, 
and  the  issue  of  one  or  more  deceased  children,  one-third  to  the  surviving 
husband  or  wife,  and  the  remainder  in  equal  shares  to  his  children,  and 
to  the  issue  of  any  deceased  child,  by  right  of  representation;  but  if 
there  be  no  child  of  the  decedent  living  at  his  death,  the  remainder  goes 
to  all  of  his  lineal  descendants;  and  if  all  of  the  descendants  are  in  the 
same  degree  of  kindred  to  the  decedent,  they  share  equally,  otherwise 
thej  take  according  to  the  right  of  representation;  provided,  that  the 
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Bisters  of  the  half  blood.*®  In  case  there  are  surviving  brothers 
and  sisters  of  the  half  blood  entitled  to  inherit,  the  children 

■hare  in  the  legal  and  equitable  estates  in  real  property  of  which  an 
inteatate  husband  died  possessed,  secured  by  this  section  to  his  widow, 
shall  not  be  additional  to  the  interest  in  such  estates  provided  for  her 
in  section  twenty- eight  hundred  and  twenty-six. 

"2.  If  the  decedent  leave  no  surviving  husband  or  wife,  but  leave  issue, 
the  whole  estate  goes  to  such  issue,  and  if  such  issue  consists  of  more 
than  one  child  living,  or  one  child  living,  and  the  issue  of  one  or  more 
deceased  children,  then  thd  estate  goes  in  equal  shares  to  the  children 
living,  or  to  the  child  living,  and  the  issue  of  the  deceased  child  or  chil- 
dren by  right  of  representation. 

"3.  If  the  decedent  leave  no  issue  all  of  the  estate,  real  and  personal, 
of  which  the  decedent  died  seised  or  possessed,  if  not  over  five  thousand 
dollars  in  value,  exclusive  of  debts  and  expenses,  goes  to  the  surviving 
husband  or  wife;  and  if  over  that  value,  five  thousand  dollars  in  value 
thereof  goes  to  the  surviving  husband  or  wife,  and  the  excess  goes  one- 
half  to  the  surviving  husband  or  wife,  and  the  other  half  to  the  decedent's 
father  and  mother,  in  equal  shares,  and  if  either  be  dead,  the  whole  of 
said  half  goes  to  the  other.  If  there  be  no  father  nor  mother,  then  one- 
half  of  such  excess  goes  in  equal  shares  to  the  brothers  and  sisters  of  the 
decedent,  and  to  the  children  of  any  deceased  brother  or  sister,  by  right 
of  representation.  If  the  decedent  leave  no  issue,  nor  husband,  nor  wife, 
the  estate  must  go  to  his  father  and  mother  in  equal  shares,  or  if  either 
be  dead,  then  to  the  other. 

"4.  If  there  be  neither  issue,  husband,  wife,  father,  nor  mother,  then 
lu  equal  shares  to  the  brothers  and  sisters  of  the  decedent,  and  to  the 
children  of  any  deceased  brother  or  sister,  by  right  of  representation. 

'^5.  If  the  decedent  leave  a  surviving  husband  or  wife,  and  neither 
issue,  father,  mother,  brother,  nor  sister,  the  whole  estate  goes  to  the  sur- 
viving husband  or  wife. 

'^6.  If  the  decedent  leave  neither  issue,  husband,  wife,  father,  mother, 
brother,  nor  sister,  the  estate  must  go  to  the  next  of  kin  in  equal  degree, 
excepting  that  when  there  are  two  or  more  collateral  kindred,  in  equal 
degree,  but  claiming  through  different  ancestors,  those  who  claim  through 
the  nearest  ancestors  must  be  preferred  to  those  claiming  through  an  an- 
cestor more  remote. 

"7.  If  the  decedent  leave  several  children,  or  one  child  and  the  issue 
of  one  or  more  children,  and  any  such  surviving  child  dies  under  age, 
and  not  having  been  married,  all  the  estate  that  came  to  the  deceased 
child  by  inheritance  from  such  decedent  descends  in  equal  shares  to  the 
other  children  of  the  same  parent,  and  to  the  issue  of  any  such  other 
children  who  are  dead,  by  right  of  representation. 

**S,  If,  at  the  death  of  such  child  who  dies  under  age,  not  having  been 
married,  all  the  other  children  of  his  parents  are  also  dead,  and  any  of 

10  Estate  of  Smith,  131  Gal.  433,  tate  of  Lynch,  132  OaL  214^  64  Pae. 
82  Am.  St.  Bap.  358,  63  Pae.  729;  Es-      284. 
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of  deceased  brothers  and  sisters  of  the  full  blood  are  also  entitled 
to  inherit  by    representation,    although    there  is  no    suryiving 

them  haye  left  issue,  the  estate  that  eame  to  sneh  child  by  inheritanee 
from  his  parents  descends  to  the  issue  of  all  other  children  of  the  same 
parent;  and  if  all  the  issue  are  in  the  same  degree  of  kindred  to  the  child, 
they  share  the  estate  equally,  otherwise  they  take  according  to  the  right 
of  representation. 

"9.  If  the  decedent  leave  no  husband,  wife,  nor  kindred,  and  there  be 
no  heirs  to  take  the  estate  or  any  portion  thereof,  the  same  shall  escheat 
to  the  state  for  the  benefit  of  the  school  fund."    Utah  Bev.  St.  2828. 

The  Washington  Statutes  Provide:  ''When  any  person  shall  die  seized 
of  any  lands  tenements  or  hereditaments,  or  any  right  thereto  or  entitled 
to  any  interest  therein,  in  fee  simple,  or  for  the  life  of  another,  not  hay- 
ing deyised  the  same,  they  shall  descend  subject  to  the  debts  as  follows: 

"1.  If  the  decedent  leaves  a  suryiving  husband  or  wife,  and  only  one 
child,  or  the  lawful  issue  of  one  child,  in  equal  shares  to  the  surviving 
husband,  or  wife  and  child,  or  issue  of  such  child.  If  the  decedent  leaves 
a  surviving  husband  or  wife,  and  more  than  one  child  living,  or  one  child 
living  and  the  lawful  issue  of  one  or  more  deceased  children,  one-third 
to  the  surviving  husband  or  wife,  and  the  remainder  in  equal  shares  to 
his  children  and  to  the  lawful  issue  of  any  deceased  child  by  right  of 
representation.  If  there  be  no  child  of  the  decedent  living  at  his  death, 
the  remainder  goes  to  all  of  his  lineal  descendants;  and  if  all  the  descend- 
ants are  in  the  same  degree  of  kindred  to  the  decedent,  they  share  equally, 
otherwise  they  take  according  to  the  right  of  representation; 

"2.  If  the  decedent  leaves  no  issue,  the  estate  goes  in  equal  shares 
to  the  surviving  husband  or  wife,  and  to  the  decedent's  father  and  mother, 
if  both  survive.  If  there  be  no  father  nor  mother,  then  one-half  goes  in 
equal  shares  to  the  brothers  and  sisters  of  the  decedent  and  to  the  chil- 
dren of  any  deceased  brothers  and  sisters,  by  right  of  representation.  If 
decedent  leaves  no  issue,  nor  husband,  nor  wife,  the  estate  must  go  to 
his  father  and  mother; 

"3.  If  there  be  no  issue,  nor  husband  nor  wife,  nor  father  and  mother, 
nor  either,  then  in  equal  shares  to  the  brothers  and  sisters  of  the  decedent, 
and  to  the  children  of  any  deceased  brother  or  sister,  by  representation; 

''4.  If  the  decedent  leaves  a  surviving  husband  or  wife  and  no  issue, 
and  no  father  nor  mother,  nor  brother,  nor  sister,  the  whole  estate  goes 
to  the  surviving  husband  or  wife; 

"5.  If  the  decedent  leaves  no  issue,  nor  husband,  nor  wife,  and  no 
father  nor  mother,  nor  brother,  nor  sister,  the  estate  must  go  to  the  next 
of  kin,  in  equal  degree,  excepting  that  when  there  are  two  or  more  col* 
Isteral  kindred  in  equal  degree,  but  claiming  through  different  ancestors, 
those  who  claim  through  the  nearest  ancestor  must  be  preferred  to  those 
elaiming  through  an  ancestor  more  remote,  however; 

"6.  If  the  decedent  leaves  several  children,  or  one  child  and  the  issue 
of  one  or  more  other  children,  and  any  such  surviving  child  dies  under 
age,  and  not  having  been  married,  all  the  estate  that  comes  to  the  de- 
eeaaed  child  by  inheritance  from  such  decedent,  descends  in  equal  shares 
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brother  or  sister  of  the  full  blood.^^  If  a  wife  dies  intestate^ 
leaving  property  inherited  from  her  father,  and  surviving  her 

to  the  other  children  of  the  same  parent,  and  to  the  issue  of  any  such 
other  children  who  are  dead,  by  right  of  representation; 

"7.  If  at  the  death  of  such  child,  who  dies  under  age,  not  having  been 
married,  all  the  other  children  of  his  parents  are  also  dead,  and  any  of 
them  have  left  issue,  the  estate  that  came  to  such  child  by  inheritance 
from  his  parent,  descends  to  the  issue  of  all  other  children  of  the  same 
parent;  and  if  aU  the  issue  are  in  the  same  degree  of  kindred  to  the 
child,  they  share  the  estate  equally,  otherwise  they  take  according  to 
the  right  of  representation; 

"8.  If  the  decedent  leaves  no  husband,  wife  or  kindred,  the  estate 
escheats  to  the  state,  for  the  support  of  common  schools,  in  the  county 
in  which  the  decedent  resided  during  lifetime,  or  where  the  estate  may  be 
situated."    V^ash.  Bal.  Cd.  4620  (Pierce's  Cd.  2702). 

"V^hen  any  person  shall  die  possessed  of  any  separate  personal  estate, 
or  of  any  right  or  interest  therein  not  lawfully  disposed  of  by  his  last 
will,  the  same  shall  be  applied  and  distributed  as  follows: 

"1.  The  widow,  if  any,  shall  be  allowed  i^  articles  of  her  apparel 
or  ornament,  according  to  the  degree  and  estate  of  her  husband,  and  such 
proyisions  and  other  necessaries  for  the  use  of  herself  and  family  under 
her  care,  as  shall  be  allowed  and  ordered  in  pursuance  of  the  provisions 
of  any  law;  and  this  allowance  shaU  be  made  as  well  when  the  widow 
receives  the  provision  made  for  her  in  the  will  of  her  husband  as  when  he 
dies  intestate; 

"2.  The  personal  estate  remaining  after  such  allowance,  shall  be  ap- 
plied to  the  payment  of  the  debts  of  the  deeeasedy  with  the  charges  for 
Che  funeral  and  the  settling  of  the  estate; 

''3.  The  residue,  if  any,  of  the  personal  estate,  shall  be  distributed 
among  the  same  persons  as  would  be  entitled  to  the  real  estate  by  (sec- 
tion 739,  I),  and  in  the  same  proportion  as  provided,  excepting  as  herein 
further  provided; 

"4.  If  the  intestate  leave  a  husband  and  issue,  the  husban'd  shall  be 
entitled  to  one-half  the  residue; 

''5.  If  there  be  no  issue,  the  husband  shall  be  entitled  to  the  whole 
of  the  residue; 

"6.  If  the  intestate  leaves  a  widow  and  issue,  the  widow  shall  be  en- 
titled to  one-half  of  said  residue; 

"7.  If  there  be  no  issue,  the  widow  shall  be  entitled  to  the  whole  of 
the  residue; 

'^8.  If  there  be  no  husband,  widow,  or  kindred  of  the  inteatate,  the 
said  personal  estate  shall  escheat  to  the  state,  for  the  use  of  common 
schools  in  the  particular  county  in  which  the  intestate  shall  have  resided 
at  the  time  of  death."    Wash.  Bal.  Cd.  4638  (Pierce's  Cd.  2716). 

"The  word  'issue,'  as  used  in  this  chapter,  includes  all  the  lawful  lineal 
descendants  of  the  ancestor,  and  the  words  'real  estate^'  includes  all  lands, 

U  Estate  of  Lynch,  132  Cal.  214,  64  Pac.  284. 
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husband  and  two  half-sisters  on  the  mother's  side,  one-half  of 
the  estate  must  be  distributed  to  such  half-sisters,  the  other 
half  going  to  the  husband,  for  there  are  no  others  in  the  same  de- 
gree or  statutory  class  who  are  to  be  preferred  by  reason  of  their 
being  of  the  half  blood  of  the  ancestor  from  whom  the  estate 
came  to  the  intestate.^ 

If  a  decedent  leaves  neither  wife,  issue  nor  father  surviving 
him,  his  mother  is  his  sole  heir.^' 

tenements,  and  hereditaments,  and  all  rights  thereto,  and  all  interests 
therein  possessed  and  claimed  in  fee  simple,  or  for  the  life  of  a  third 
person."    Wash.  Bal.  Gd.  4633  (Pierce's  Cd.  2714). 

The  Wyoming  Statnte  Provides:  "Whenever  any  person  having  title  to 
any  real  estate  or  property,  having  the  nature  or  legal  character  of  real 
estate  or  personal  estate  undisposed  or  otherwise  limited  by  marriage 
settlement,  shall  die  intestate  as  to  such  estate,  it  shall  descend  and  be 
distributed  in  parceny  to  his  kindred,  male  and  female,  subject  to  the 
payment  of  his  debts  in  the  following  course  and  manner,  namely:  If  such 
intestate  leave  a  husband  or  wife  and  children,  or  the  descendants  of  any 
children,  him  or  her  surviving,  one-half  of  such  estate  shall  descend  to 
such  surviving  husband  or  wife,  and  the  residue  thereof  to  such  surviving 
children  and  descendants  of  children,  as  hereinafter  limited;  if  such  in- 
testate leave  a  husband  or  wife  and  no  child  nor  descendants  of  any 
child,  then  the  real  and  personal  estate  of  such  intestate  shall  descend  as 
follows,  to  wit:  Three-fourths  thereof  to  such  surviving  husband  or  wife, 
and  one-fourth  thereof  to  the  father  and  mother  of  the  intestate  or  the 
survivor  of  them;  provided,  that  if  the  estate  of  such  intestate,  real 
and  personal,  does  not  exceed  in  value  the  sum  of  ten  thousand  dollars, 
and  such  intestate  have  a  husband  or  wife  and  no  child  nor  descendant 
of  any  ehild,  then  the  whole  thereof  shall  descend  to  and  vest  in  the 
surviving  husband  or  wife,  as  his  or  her  absolute  estate,  subject  to  the 
payment  of  debts  as  aforesaid.  Dower  and  tenancy  by  the  curtesy  are 
abolished,  and  neither  husband  nor  wife  shall  have  any  share  in  the 
estate  of  the  other,  save  as  herein  provided.  Except  in  cases  above  enu- 
merated, the  estate  of  any  intestate  shall  descend  and  be  distributed  as 
follows: 

"1.  To  his  children  surviving,  and  the  descendants  of  his  children 
who  are  dead,  (the  descendants,  collectively,  taking  the  share  which  their 
parent  would  have  taken  if  living); 

'^2.  If  there  be  no  children,  nor  their  descendants,  then  to  his  father, 
mother,   brothers   and   sisters,   and   to   the   descendants   of   brothers   and 

M  Estate  of  Smith,  131  (3W.  433,      24  Pac.  269.    See,  however,  the  early 

82  Am.  St  Eep.  358,  63  Pac  729.  ^  *>'  ^^  of  Donahue,  36  CaL 

329,    construing    the    statute    before 
tt  O  'Cn^fhan  T.  Bod^  84  (M.  m,     „^^  ^^  ^^  „  ^^  ,,^4  ^^ 
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By  the  provisions  of  the  second  sentence  of  this  subdivision^ 
the  children  of  a  deceased  brother  or  sister,  under  certain  con- 
tingenciesy  succeed  to  the  estate,  in  connection  with  a  surviving 
husband  or  wife.**  However,  under  subdivision  5  of  this  section, 
as  it  formerly  provided,  a  husband  inherits  the  entire  estate 
of  his  deceased  wife  when  she  dies  intestate,  leaving  no  issue, 
father,  mother,  brothers,  nor  sisters,  though  she  left  surviving 
her  children  and  grandchildren  of  a  deceased  sister.*' 

A  second  cousin  is  not  entitled  to  succeed  to  the  personal 
estate  of  one  who  dies  in  California  leaving  a  father  and  brother 
in  Germany.** 

Under  Subdivision  2  of  the  Oregon  Statute^  when  a  woman  dies 
leaving  her  husband  and  four  minor  children,  the  interest  in  her 
land  of  two  of  the  children  dying  under  age  and  unmarried 
descends  to  their  father,  subdivision  6  of  the  statute  being 
inapplicable." 

Under  Subdivision  2  of  the  South  Dakota  Statute,  it  has  been 
affirmed  that  where  a  father  conveyed,  by  warranty,  real  estate 
in  which  he  held  only  a  one-third  interest  as  tenant  in  common 
with  his  children,  the  interest  which  he  subsequently  acquired 
upon  the  death  of  a  son  leaving  a  wife  and  no  children  imme- 
diately passed  to  the  grantee.*^ 

Subdivision  3  of  the  California  Statute,  as  originally  enacted, 
employed  the  word  "children"  where  it  now  employs  the  words 
''children  or  grandchildren."*^  It  has  been  applied  to  the  case 
of  a  minor  heir  who  died  without  issue  pending  the  administration 

sisters  who  axe  dead,  (the  descendants,  colleetively,  taking  the  share  their 
parents  would  have  taken  if  living),  in  equal  parts. 

''3.  If  there  be  no  children  nor  their  descendants,  nor  father,  mother, 
brothers,  sisters,  nor  descendants  of  deceased  brothers  or  sisters,  nor 
husband  nor  wife,  living,  then  to  the  grandfather,  grandmother,  uncles, 
aunts,  and  their  descendants  (the  descendants  taking,  eoUectively,  the 
share  of  their  immediate  ancestors),  in  equal  parts."    Wyo.  Be  v.  St.  4858. 

U  Estate  of  Wilmerding,  117  Oal.  l«  Estate  of  Eggers,  114  Cal.  464, 

281,  49  Pac.  181;   Estate  of  Lynch,      *®  P^c.  380, 
132  CaL  214,  64  Pac  284.  "  Stitt  v.  Bush,  22  Or.  239,  29  Pac 

XB  Estate  of  Ingram,  78  CaL  686,      ^^^1  ^  ^  „         ,.  ^  «  ^  ,,i, 

^       '  'IB  Johnson  v.  Brausch,  9  S.  D.  116, 

12   Am.   St   Eep.   80,   21   Pac.   435,      ^g  ^^  g^  ^^  g^^^  ^g  ^  ^  ^73 

affirmed  in  Estate  of  Nigro,  149  CaL  19  Estate  of  Curry,   39  CaL   529; 

702,  87  Pac  384.  Estate  of  Donohue,  36  CaL  329. 
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of  the  estate  of  his  ancestor,  so  that  the  interest  of  such  minor 
passed  to  his  brothers  and  sisters  in  equal  shares.^ 

Subdivision  3  of  the  Oregon  Statute  has  been  applied  so  that  a 
man  having  died  intestate,  leaving  neither  wife,  lineal  descend- 
ants, nor  father,  his  real  property  descended  in  equal  shares 
to  his  mother,  brother,  and  the  children  of  his  deceased  sister 
by  right  of  representation.^^ 

Subdivision  5  of  the  California  Statute  formerly  read:  "If  the 
decedent  leave  a  surviving  husband  or  wife,  and  neither  issue, 
father,  mother,  brother,  nor  sister,  the  whole  estate  goes  to  the 
surviving  husband  or  wife."  Under  this  statutory  provision,  a 
wife  is  an  heir  of  her  deceased  husband,^  while  a  husband  is  an 
heir  of  his  deceased  wife.^  And  if  a  wife  dies,  leaving  a  hus- 
band surviving,  but  no  issue,  father,  mother,  brother,  or  sister, 
her  surviving  husband  succeeds  to  her  whole  estate  to  the  ex- 
clusion of  children  of  her  deceased  sister.^ 

Under  Subdivision  5  of  the  Oregan  Statute,  a  grandfather  will, 
as  next  of  kin,  take  the  estate  of  an  intestate  who  leaves  neither 
issue,  father,  mother,  brother,  nor  sister,  in  preference  to  an 
uncle.**  Where  one  died  leaving  no  wife,  father,  mother,  sister 
or  brother,  or  issue  of  sister  or  brother,  it  was  held,  under  the 
circumstances  of  the  case,  that  his  estate  passed  to  his  grand- 
mother on  his  father's  side,  and  his  grandfather  and  grand- 
mother on  his  mother's  side,  in  equal  shares  to  each.^ 

Under  Subdivision  5  of  the  Washington  Statute,  first  cousins  will, 
as  next  of  kin,  take  to  the  exclusion  of  second  cousins.^ 

Under  Subdivision  6  of  the  California  Statute,  as  it  formerly 
stood,  providing  that  if  the  decedent  leaves  ** neither  issue,  hus- 
band, wife,  father,  mother,  brother,  nor  sister,  the  estate  must 
go  to  the  next  of  kin  in  equal  degree,"  the  next  of  kin  in  equal 


20  Gage  V.  Downey,  94  GaL  241,  29 
Pae.  635. 

21  Wheeler  v.  Taylor,  32  Or.  421, 
425,  67  Am.  St.  Bep.  541,  52  Pac. 
183. 

22  Enott  V.  McGilTiay,  124  OaL 
128,  56  Pac.  789. 

2S  Estate  of  Dobbel,  104  Oal.  432, 
43  Am.  Bt  Bep.  123,  38  Pac.  87; 
Hochstein  v.  Berghauaer,  123  GaL  681, 
66  Pae.  547. 


2«  Estate  of  Ingram,  78  Gal.  586, 
12  Am.  St.  Bep.  80,  21  Pac.  435; 
Estate  of  Garmodj,  88  Gal.  616,  26 
Pac.  373;  Estate  of  Nigro,  149  Gal. 
702,  87  Pae.  384. 

25  Smallman  v.  Powell,  18  Or.  367, 

17  Am.  St.  Bep.  742,  23  Pac.  249. 

26  Shadden  ▼.  Embree,  17  Or.  14, 

18  Pac.  572. 

27  Estate  of  Sullivan  (Wash.),  94 
Pae.  483. 
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degree  are  the  aiints  and  uncles  of  the  decedent ;  and  if  they  are 
of  the  whole  blood,  the  estate  must  go  to  them  in  equal  shares, 
r«»gardless  of  the  source  from  which  the  estate  was  derived.^ 
1'he  rule  of  this  subdivision  is  not  changed  by  the  provisions 
of  section  1394  of  the  Civil  Code  with  respect  to  relatives  of  the 
half  blood» 

In  Subdivisions  6  and  7  of  the  Washington  StatutCf  the  word 
** inheritance*'  applies  to  both  real  and  personal  property.*^ 

Under  Subdivision  9  of  the  California  Statute  which,  as  it 
formerly  stood,  reads:  ''If  the  decedent  be  a  widow  ....  and 
leave  no  kindred,  and  the  estate,  or  any  portion  thereof,  was  com- 
mon property  of  such  decedent  and  her  ....  deceased  spouse, 
while  such  spouse  was  living,  such  common  property  shall  go 
....  to  the  lawful  issue  of  any  deceased  brother  or  sister  of  such 
deceased  spouse,  by  right  of  representation,"  has  been  construed 
to  include  only  such  common  property  as  was  undisposed  of  at  the 
time  of  the  death  of  the  husband,  and  not  to  embrace  common 
property  deeded  by  him  to  her,  which  thereby  became  her  sepa- 
rate property.**  Under  this  subdivision,  the  nieces  of  the  de- 
ceased husband  may  inherit  from  the  widow  the  common  prop- 
erty inherited  by  her  from  him,  notwithstanding  there  was  no 
brother  or  sister  of  his  living  at  her  death.^  The  statute  has 
since  been  amended  to  overcome  such  cases  as  these.** 

§  119.  Computation  of  Degrees  of  Kindred. — ^The  manner  of 
computing   degrees  of   kindred    is   prescribed   by    statute,  [b] 

[b]  The  Oalifomla  Statntes  (O.  O.  1389-1393)  Provide:  ''The  degree  of 
kindred  ii  established  by  the  number  of  generations,  and  each  generation 
is  called  a   degree."    £n.   March  21,   1872. 

''The  series  of  degrees  forms  the  line;  the  series  of  degrees  between 
persons  who  descend  from  one  another  is  called  direct  or  lineal  consan- 
guinity; and  the  series  of  degrees  between  persons  who  do  not  descend 
from  one  another,  but  spring  from  a  common  ancestor,  is  called  the  col- 
lateral line  or  collateral  consanguinity."    £n.  March  21,  1878. 

28  Estate   of   Pearsons,   110    CsL         91  Estate  of  McGauley,  138  CaL 

524,  42  Pac.  960.  ^^^»  71  Pac  468. 

»  Estate   of   Pearsons,    110    CaL      ^^f  f-'^*^  ^'  McCauley,   138  CaL 

646,  71  Pac.  458. 
624,  42  Pac.  960.  „  g^  ^^^^  Commissioner's  note 

w  Port  ▼.  West,  14  Wash.  10,  44      to  section  1386,  CaL  a  a  of  1906. 

Pae.  104.  Pony  edition. 
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The  civiUaw  rale  of  computation  has  generally  been  adopted,*^ 
under  which  the  grandparents  are  one  degree  nearer  than  uncles 
and  aunts.^  Where  the  civil  law  has  not  been  adopted,  cases 
not  falling  within  the  terms  of  the  statutes  are  goyemed  by  the 
common  law.^ 

§  120.  Relatives  of  Half  Blood. — ^The  common  law  excluded 
the  half  blood  from  inheriting  real  estate,  for  the  reason,  it 
seems,  that  they  were  presumptively  not  of  the  blood  of  the 
first  feudatory  or  purchaser  from  whom  the  estate  was  orginally 
derived.*'  However,  the  rule  adopted  by  statute  in  the  various 
states  is  very  different  from  that  of  the  common  law.[c]     Sec- 

"The  direct  ]ine  is  divided  into  a  direct  line  descending  and  a  direct 
line  ascending.  The  first  is  that  which  connects  the  ancestors  with  those 
who  descend  from  him.  The  second  is  that  which  connects  a  person  with 
those  from  whom  he  descends."    En.  March  21,  1872. 

"In  the  direct  line  there  are  as  many  degrees  as  there  are  generations 
Thus,  the  son  is,  with  regard  to  the  father,  in  the  first  degree;  the  grand- 
son in  the  second;  and  vice  versa  with  regard  to  the  father  and  grand- 
father toward  the  sons  and  grandsons.''    En.  March  21,  1872. 

''In  the  collateral  line  the  degrees  are  counted  hy  generations  from 
one  of  the  relations  up  to  the  common  ancestor,  and  from  the  common 
anceator  to  the  other  relations.  In  such  computation  the  decedent  is  ex- 
cluded, the  relative  included,  and  the  ancestor  counted  but  once.  Thus, 
brothers  are  related  in  the  second  degree;  uncle  and  nephew  in  the  third 
degree;  cousins  german  in  the  fourth,  and  so  on."    En.  March  21,  1872. 

The  Idaho  Statute  Provides:  "The  degrees  of  kindred  are  computed  ao- 
eording  te  the  rules  of  the  civil  law."    Ida.  Bey.  St.  5705. 

The  Statutes  of  MontaiUK  Korth  Dakota*  Oklahoma*  South  Dakota,  and 
Utah  are  like  the  California.  Mont.  G.  C.  1855-1859;  N.  D.  Bev.  Cd.  5191- 
5195;  Okl.  Bev«  St.  6899-6903;  S.  D.  Civ.  Cd.  1098-1102;  Utah  Bev.  St 
2835-2839. 

The  Nevada*  Oregon  and  Washington  Statutes  are  like  the  Idaho,  except 
that  they  employ  the  words  "shall  be  computed"  instead  of  "are  com- 
puted." Nev.  Comp.  L.  3048;  Or.  B.  *  C.  Cd.  5582;  Wash.  BaL  Cd.  4626 
(Pierce's  Cd.  2707). 

[c]  The  Calif oxnla  Statute  (O.  O.  1394)  Providaa:  "Kindred  of  the  half 
blood  inherit  equally  with  those  of  the  whole  blood  in  the  same  degree, 

M  People  V.  De  la  Guerre,  24  CaL  <6  Clark  v.   Clark,   17  Nev.   124, 

73;  Bobinson  v.  Southern  Pac  Co.,  28  Pac.  238.    The  civil-law  rule  now 

106  Cal.  526,  38  Pac.  94,  722,  28  L.  Prevails  in  Nevada.    Nev.  Comp.  L. 

'                     '  3048. 

^  ^  ^^^-  tr  Estate  of  Lynch,  132  Cal.  214, 

SB  Smallman  v.  Powell,  18  Or.  367,  04  p^e.  284;  note  in  61  Am.  Dee. 

17  Am.  St.  Bep.  742,  23  Pae.  249.  655. 
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tion  1394  of  the  Civil  Code  of  California  provides:  "Kindred 
of  the  half  blood  inherit  equally  with  those  of  the  whole  blood 
in  the  same  degree,  unless  the  inheritance  come  to  the  intestate 
by  descent,  devise  or  gift  of  some  one  of  £is  ancestors,  in  which 
case  all  of  those  who  are  not  of  the  blood  of  such  ancestors  must 
be  excluded  from  such  inheritance."  This  section  does  not  con- 
flict with  section  1386  of  the  Civil  Code;**  nor  does  it  qualify 
the  rule  of  that  section  respecting  kindred  of  the  whole  blood,  for 
it  deals  exclusively  with  kindred  of  the  half  blood.^  Section 
1394  simply  means  that  kindred  of  the  half  blood  inherit  equally 
with  those  of  the  whole  blood,  except  in  the  case  therein  specified. 
Kindred  of  the  half  blood  is  the  subject  of  the  exception  follow- 
ing the  word  "unless." *•  And  this  exception  applies  only  when 
such  kindred  are  "in  the  same  degree";  it  has  no  application, 
for  example,  where  a  surviving  husband  and  half  sisters  of  the 
decedent  are  sole  heirs,  although  such  half  sisters  are  not  of 
the  blood  of  the  ancestor  from  which  the  property  was  in- 
herited.** Except  for  the  qualification  found  in  section  1394, 
brothers  and  sisters  of  the  half  blood  have  rights  of  inheritance, 
under  section  1386,  in  all  respects  equal  with  those  of  brothers 

unless  the  inheritance  come  to  the  intestate  by  descent,  devise  or  gift  of 
some  one  of  his  ancestors,  in  which  case  all  those  who  are  not  of  the 
blood  of  sach  ancestors  must  be  excluded  from  such  inheritance."  En. 
March  21,  1872. 

The  AriEona  Statute  Provides:  "In  cases  before  mentioned,  where  the 
inheritance  is  directed  to  pass  to  the  collateral  kindred  of  the  intestate, 
if  part  of  such  collateral  kindred  be  of  the  whole  blood,  and  the  other 
part  of  the  half  blood  only  of  the  intestate,  those  of  the  half  blood  shall 
inherit  only  half  as  much  as  those  of  the  whole  blood;  but  if  all  be  of 
the  half  blood  they  shall  have  whole  portions."    Ariz.  Rev.  St.  2119. 

The  Idaho,  Montana,  Nevada,  North  Dakota,  Oklahoma,  South  Dakota 
and  Utah  Statutes  are  like  the  California.  Ida.  Bev.  St.  5705;  Mont.  C. 
C.  1860;  Nev.  Gomp.  L.  3048;  N.  D.  Bev.  Gd.  5196;  Okl.  Bev.  St.  6904; 
8.  D.  Giv.  Gd.  1103;  Utah  Bev.  St.  2840. 

The  Oregon  Statute  ProTldes:  "The  degrees  of  kindred  shall  be  com- 
puted according  to  the  rules  of  the  civil  law;  and  the  kindred  of  the  half 
blood  shaU  inherit  or  receive  equally  with  those  of  the  whole  blood  in  the 
same  degree."    Or.  B.  &  G.  Gd.  5582. 

ts  Estate  of  Smith,  131  Gal.  433,  40  Estate    of    Pearsons,    110    Gal. 

82  Am.  St.  Bep.  358,  63  Pac.  729.  624,  42  Pac.  960. 

w  Estate    of    Pearsons,    110    CaL  ^^  Estate  of  Smith,  131  Gal.  433, 

S24,  42  Pac.  960.  82  Am.  St  Bep.  358,  63  Pac  729. 


PEB80NS  ENTITLED  TO  INHEBIT  AND  THEIB  8HABES.      151 

and  sisters  of  the  whole  blood,  the  law  recognizing  no  distinc- 
tion in  their  right  to  inherit.^  Children  of  a  decedent's  husband 
by  a  former  wife  cannot  inherit  from  the  decedent  an  estate 
acquired  by  descent.^ 

§  121.  Inheritance  of  Separate  Property  of  Spouses.— The 
right  of  a  surviving  husband  or  wife  to  inherit  from  his  or  her 
deceased  spouse  has,  to  some  extent,  already  been  considered.^ 
Section  1400  of  the  Civil  Code  of  California  provides  that  the 
''preceding  sections"  as  to  the  inheritance  of  husband  and  wife 
from  each  other  apply  only  to  separate  property,  [d]  ''This 
clearly  implies  other  succeeding  sections  which  apply  to  prop- 
erty of  husband  and  wife  which  is  not  their  separate  property. ' '  ^ 

The  Washington  Statute  Provides:  "The  degree  of  kindred  shall  be 
eomputed  according  to  the  mlea  of  the  civil  law,  and  the  kindred  of  the 
half  blood  ahaU  inherit  equally  with  those  of  the  whole  blood  in  the  same 
degree."    Wash.  Bal.  Gd.  4626   (Pierce's  Cd.  2707). 

The  Wyoming  Statute  Provides:  "Children  and  descendants  of  children 
of  the  half  blood  shall  inherit  the  same  as  children  and  descendants  of 
the  whole  blood,  but  collateral  relations  of  the  half  blood  shall  inherit 
only  half  of  the  measure  of  collateral  relations  of  the  whole  blood,  if  there 
be  any  of  the  last-named  class  Hying."    Wyo.  Bev.  St.  4860. 

[d]  The  Oallfomla  Statute  (0.  0.  1400)  Provides:  "The  proyisions  of 
the  preceding  sections  of  this  title,  as  to  the  inheritance  of  the  husband 
and  wife  from  each  other,  apply  only  to  the  separate  property  of  the  de- 
eedenta."    En.  March  21,  1872. 

Other  States  have  Stotates  like  the  California.  Ida.  Bev.  St.  5711;  Nev. 
Comp.  L.  3054. 

The  Utah  Statutes  Provide:  "One-third  in  value  of  all  the  legal  or  equi- 
table estates  in  real  property  possessed  by  the  husband  at  any  time  dur- 
ing the  marriage,  and  to  which  the  wife  had  made  no  relinquishment  of 
her  rights,  shall  be  set  apart  as  her  property  in  fee  simple  if  she  sur- 
vives him;  provided,  that  the  wife  shaU  not  be  entitled  to  any  interest 
under  the  provisions  of  this  section  in  any  such  estate  of  which  the 
husband  haa  made  a  conveyance  when  the  wife,  at  the  time  of  the  con- 
veyance, is  not  or  never  has  been  a  resident  of  the  territory  or  state  of 
Utah.  Property  distributed  under  the  provisions  of  this  section  shall 
be  free  from  all  debts  of  the  decedent,  except  those  secured  by  merchanics ' 
or  laborers'  liens  for  work  or  labor  done  or  material  furnished   ezdu- 

42  Estate  of  Lynch,  138  GaL  214,  44  See  section  118,  ante. 

64  Pac.  284.  ^  Estate  of  Burdick,  112  Cal.  387, 

48  Amy  V.  Amy,  12  Utah,  279,  42  44  Pae.  734. 
Pae.  1121. 
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•  In  Utah  one-third  in  value  of  the  husband's  estate  in  real  prop- 
erty is  set  apart  to  his  surviving  wife  as  her  property  in  fee 
simple,  [d] 

§  122.    Distribntion  of  Common  Property  on  Death  of  Wife. — 

The  statutes  of  California  [e]  provide  that  on  the  death  of  a 
married  woman,  the  entire  community  property  belongs,  without 
administration,  to  her  surviving  husband,  except  such  portion 
as  may  have  been  set  apart  to  her  for  her  support,  which  is 
subject  to  her  testamentary  disposition,  and  which  goes  to  her 

lively  for  the  improvement  of  the  same,  and  except  those  created  for  the 
purchase  thereof  and  for  taxes  levied  thereon.  The  value  of  such  part  of 
the  homestead  as  may  be  set  aside  to  the  widow  shall  be  deducted  from 
the  distributive  share,  provided  for  her  in  this  section.  In  cases  wherein 
only  the  heirs,  devisees,  and  legatees  of  the  decedent  are  interested,  the 
property  secured  to  the  widow  by  this  section  may  be  set  off  by  the 
eourt  in  due  process  of  administration." 

"If  the  husband  shall  make  any  provision  by  will  for  the  widow,  such 
provision  shaU  be  construed  to  be  in  lieu  of  the  distributive  share  se- 
cured hj  the  next  preceding  section,  unless  it  shall  appear  from  the  will 
that  the  decedent  designed  the  testamentary  provision  to  be  additional 
to  such  distributive  share,  in  which  case  the  widow  shall  be  presumed  to 
have  accepted  both  such  testamentary  provision  and  such  distributive 
share.  If,  however,  it  does  not  appear  from  the  will  that  its  provision  for 
the  widow. is  additional,  then  the  widow  shall  be  conclusively  presumed 
to  have  renounced  such  provision,  and  to  have  accepted  her  distributive 
share,  unless  within  four  months  after  the  admission  of  the  will  to  pro- 
bate, or  within  such  additional  time  before  distribution  aa  the  eourt 
may  allow,  she  shaU,  by  written  instrument  filed  with  the  clerk  of  the 
eourt,  accept  the  testamentary  provision,  which  acceptance  shaU  be  con- 
strued to  be  a  renunciation  of  her  distributive  share.  In  the  event  that 
the  wife  shall  be  insane  or  incompetent,  ^or  absent  from  the  state,  an 
election  shall  be  made  for  her  by  a  general  guardian,  if  she  have  one, 
or  by  a  special  guardian  for  the  purpose,  appointed  by  the  court."  Utah 
Bey.  Sts.  2826,  2827. 

The  Washington  Statute  Provides:  ''The  provisions  of  section  739,  as 
to  the  inheritance  of  husband  and  wife  from  each  other,  apply  only  to 
the  separate  property  of  the  decedents,  and  take  the  place  of  tenancy 
In  dower  and  tenancy  by  curtesy,  which  are  hereby  abolished."  Wash. 
Bal.  Gd.  4622  (Pierce's  Cd.  2704). 

[e]  The  Oalifomia  Statute  (0.  0.  1401)  Provides:  "Upon  the  death  of 
the  wife,  the  entire  community  property,  without  administration,  belongs 
to  the  surviving  husband,  except  such  portion  thereof  aa  may  have  been 
set  apart  to  her  by  judicial  decree,  for  her  support  and  maintenance,  which 
portion  is  subject  to  her  testamentary  disposition,  and  in  the  absence  of 
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heirs,  exclusiye  of  her  husband,  in  ease  of  intestacy.^  The  su- 
preme court  has  expressed  the  opinion  on  one  occasion  that 
*'the  husband  does  not,  upon  the  death  of  his  wife,  as  to  the 
community  property,  take  by  descent  or  succession."^''  On  a 
subsequent  occasion  it  makes  the  ''suggestion  that  the  husband 
takes  from  the  wife  her  share  of  the  community,  on  her  death, 
by  succession."^ 

nitth  disposition,  goes  to  her  descendants,  or  heirs,  exelosiye  of  her  hus- 
band."    En.  March  21,  1872.    Amd.  1873-74,  238. 

Zhe  Ariiona  Statutes  ProYlds:  "Upon  the  dissolution  of  the  mkrriage 
relation  by  death,  all  the  common  property  belonging  to  the  community 
estate  of  the  husband  and  wife  shall  go  to  the  surviyor  if  the  deceased 
have  no  child  or  children;  but  if  the  deceased  have  a  chUd  or  children,  his 
survivors  shall  be  entitled  to  one-half  of  said  property  and  the  other  half 
shaU  pass  to  the  child  or  children  of  the  deceased." 

''In  every  case  the  community  estate  passes  charged  with  the  debts 
against  it."    Ariz.  Bev.  St.  2124,  2125. 

The  Idaho  Statutes  are  the  same  as  the  Washington.  Ida.  Bev.  St.  5712 
(Ida.  Sess.  Laws,  1907,  pp.  346,  847). 

The  Nevada  Statute  Provides:  "Upon  the  death  of  the  wife  the  entire 
community  property  belongs,  without  administration,  to  'the  surviving  hus- 
band, except  that  in  case  the  husband  shall  have  abandoned  his  wife  and 
lived  separate  and  apart  from  her  without  such  cause  as  would  have 
entitled  him  to  a  divorce,  the  half  of  the  community  property  subject 
to  the  payment  of  its  equal  share  of  the  debts  chargeable  to  the  estate 
owned  in  community  by  the  husband  and  wife,  is  at  her  testamentary 
disposition  in  the  same  manner  as  her  separate  property,  and  in  the  ab- 
sence of  such  disposition  goes  to  her  descendants  equally,  if  such  descend- 
ants are  in  the  same  degree  of  kindred  to  the  decedent;  otherwise,  accord- 
ing to  the  right  of  representation;  and  in  the  absence  of  both  such  disposi- 
tion and  such  descendants,  goes  to  her  other  heirs  at  law,  exclusive  of 
her  husband."    Kev.  Comp.  L.  519. 

The  Washington  Statute  Provides:  "Upon  the  death  of  either  husband 
or  wife,  one-half  of  the  community  property  shaU  go  to  the  survivor,  sub- 
ject to  the  community  debts,  and  the  other  half  shaU  be  subject  to  the 
testamentary  disposition  of  the   deceased  husband  or  wife,  subject  also 


48  Moore  v.  Jones,  63  Cal.  12; 
Hollister  v.  Gordero,  76  Cal.  649, 
18  Pae.  855;  Dean  v.  Parker,  88  CaL 
283,  26  Pac.  91;  Yoakam  v.  Kingery, 
126  Cal.  80,  58  Pac.  324;  BoUinger 
▼.  Wright,  143  Gal.  292,  76  Pae. 
1108.  The  husband  becomes  abso- 
lute owner,  without  administration, 
el  aU  the  community  property  on 


the  death  of  his  wife;  and  it  passes 
under  his  will  which  was  executed 
before  she  died.  Estate  of  Lux, 
149  Cal.  200,  85  Pac.  147. 

47  Estate  of  Bowland,  74  CaL  523, 
6  Am.  St.  Bep.  464,  16  Pac.  315. 

48  Estate  of  Burdick,  112  CaL  387, 
44  Pac.  734;  William  Hill  Co.  v. 
Lawler,  116  CaL  859,  48  Pae.  323. 


154 


PEOBATB  LAW. 


The  legislature  of  California  has  several  times  changed  the  stat- 
ute of  that  state,  as  of  course  it  is  competent  to  do.^  The  law 
as  it  stands  when  the  wife  dies  must  govern  any  particular 
case.^^  The  construction  received  by  the  act  of  1850  "was  that 
the  death  of  the  wife  did  not  release  any  portion  of  the  prop- 
erty from  liability  to  be  taken  for  conmiunity  debts;  that  no 
probate  administration  of  the  estate  of  the  deceased  wife  was 
necessary,  but  that  the  husband  had  control  of  the  property  as 
survivor  of  the  marital  partnership  for  the  purpose  of  settling 
up  its  affairs."" 

A  homestead  in  community  property  vests  on  the  death  of  a 
wife  in  her  husband  without  administration,  and  subject  to  no 
other  liability  than  such  as  has  been  created  under  the  provi- 
sions of  the  law  of  homesteads.  The  death  of  one  of  the  spouses 
does  not  in  any  way  alter  the  estate  or  the  character  of  the 
homestead.® 

In  Idaho  "a  purchaser  in  good  faith  from  the  husband  after 
the  death  of  his  wife  is  not  bound  to  show,  in  order  to  support 
his  title  against  a  child  of  the  community,  that  the  sale  of  the 
premises  conveyed  to  him  was  in  point  of  fact  necessary  to  pro- 
vide for  the  payment  of  community  debts."** 


to  the  community  debts.  In  case  no  testamentary  disposition  shall  have 
been  made  by  the  deceased  husband  or  wife  of  his  or  her  half  of  the 
community  property,  it  shall  descend  equally  to  the  legitimate  issue  of 
his,  her,  or  their  bodies.  If  there  be  no  issue  of  said  deceased  living  or 
none  of  their  representatives  living,  then  the  said  community  property 
shall  all  pass  to  the  survivors,  to  the  exclusion  of  collateral  heirs,  subject 
to  the  community  debts,  the  family  allowance  and  the  charges  and  expenses 
of  administration."    Waah.  Bal.  Cd.  4621  (Pierce's  Gd.  2703). 


4»  Estate  of  Burdick,  112  Gal.  S87, 
44  Pac.  734.  For  decisions  under 
the  early  law  of  Galifornia,  see 
Beard  v.  Knox,  5  Gal.  252,  63  Am. 
Dec.  125;  Gummings  v.  Ghevrier,  10 
GaL  519;  Packard  v.  Arellanos,  17 
Gal.  525;  Payne  v.  Payne,  18  Gal. 
291;  JeweU  v.  Jewell,  28  Gal.  232; 
McLeran  v.  Benton,  31  Gal.  29; 
Broad  v.  Murray,  44  Gal.  228;  King 
y.  Lagrange,  50  Gal.  328. 

For  decisions  under  the  Mexican 
law,  see   Ord  y.  De  la   Guerra,  18 


Gal.  77;  Scott  ▼.  Ward,  13  Gal.  458; 
Panaud  v.  Jones,  1  Gal.  488. 

BO  Johnston  v.  San  Francisco  Sav- 
ings  Union,  75  Gal.  134,  7  Am.  St. 
Bep.  129,  16  Pac.  753. 

61  Johnston  v.  San  Francisco  Sav- 
ings Union,  75  Gal.  134,  7  Am.  St. 
Bep.  129,  16  Pac.  753. 

63  Estate  of  Ackerman,  80  Gal. 
208,  13  Am.  St.  Bep.  116,  22  Pac. 
141. 

6S  <'A  purchaser  in  good  faith 
from  the  husband  after  th«  deatk 
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In  Washington  the  community  is  dissolved  on  the  death  of 
either  spouse,  and  the  entire  common  property  is  subject  to  ad- 
ministration. The  whole  community  estate  is  then  subject  to 
administration  for  the  payment  of  community  debts  and  for  dis- 
tribution." The  community  no  longer  exists  after  the  death  of 
one  of  the  spouses^  but  its  estate  is  simply  held  intact  by  ad- 
ministrative proceedings  for  paying  debts  created  during  its 
existence.  Therefore,  where  a  surviving  husband  executes  notes 
in  renewal  of  notes  given  by  him  during  the  lifetime  of  his  wife 
for  their  joint  debt,  he  is  not  liable  thereon  as  survivor  of  the 
community.  What  may  be  done  by  a  survivor  must  be  done 
as  an  individual,  and  not  as  a  representative  of  the  community."^ 
However,  the  community  property  of  a  deceased  spouse  is  not 
exempt  from  liability  for  his  or  her  separate  debts.®* 

Under  the  provision  of  the  Washington  statute  that  on  the 
death  of  one  spouse,  half  of  the  community  descends  to  the  sur- 
vivor and  the  other  half  to  their  children,'^''  a  mortgage  by  the 
survivor  purporting  to  encumber  the  entire  estate  is  valid  as  to 
his  undivided  one-half  interest.**  And  under  the  statutes  of 
that  state  which  authorize  the  probate  court  to  order  a  sale  of 
mortgaged  property  of  a  deceased  if  redemption  is  not  deemed 
expedient,  community  property  of  a  decedent  and  his  wife  may  be 
sold  to  pay  a  mortgage  thereon  executed  by  them.^ 

It  has  become  a  rule  of  property  in  Washington  that  one-half 
of  all  the  property  purchased  by  a  husband  with  community 
funds  descends  to  the  heirs  of  his  wife  on  her  death,  and  only 


of  his  wife  is  not  bound  to  show, 
in  order  to  support  his  title  against 
a  ehild  of  the  community,  that  the 
sale  of  the  premises  conveyed  to 
him  was  in  point  of  fact  necessary 
to  provide  for  the  payment  of  the 
community  debts."  Von  Bosenberg 
V.  Perrault,  5  Idaho,  719,  51  Pac. 
774,  citing  Cook  v.  Norman,  50  Cal. 
633;  Johnson  v.  Savings  Union,  63 
Cal.  554,  75  Cal.  134,  16  Pac.  753. 

M  Byan  v.  Ferguson,  3  Wash.  356, 
28  Pac.  910.  Administration  may 
be  had  on  separate  property  alono. 
The  mingling  of  the  separate  and 


community  property  is  at  most  an 
irregularity,  not  invalidating  the  ad- 
ministration. Estate  of  Hill,  6 
Wash.  285,  33  Pac.  585. 

09  Bank  of  Montreal  v.  Buchanan, 
32  Wash.  480,  73  Pac.  482.  See,  too, 
7  Am.  St.  Bep.  129. 

M  Columbia  Nat.  Bank  v.  Embree, 
2  Wash.  331,  26  Pac.  257. 

67  Philbrick  v.  Andrews,  8  Wash. 
7,  35  Pac.  358. 

M  Wortman  v.  Vorhies,  14  Wash. 
152,  44  Pac.  129. 

<»  Byan  v.  Fergason,  3  Wash.  35<ly 
28  Pac  910. 
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by  a  later  expression  of  the  legislative  will  in  section  1474  of 
the  Code  of  Civil  Procedure,  which  declares  that,  '*If  the  home- 
stead selected  by  the  husband  and  wife,  or  either  of  them,  during 
their  coverture,  and  recorded  while  both  were  living,  was  selected 
from  the  community  property,  or  from  the  separate  property  of 
the  person  selecting  or  joining  in  the  selection  of  the  same,  it 
vests,  on  the  death  of  the  husband  or  wife,  absolutely  in  the 
survivor.  If  the  homestead  was  selected  from  the  separate  prop- 
erty of  either  the  husband  or  the  wife,  without  his  or  her  con- 
sent, it  vests,. on  the  death  of  the  person  from  whose  property 
it  was  selected,  in  his  or  her  heirs,  subject  to  the  power  of  the 
superior  court  to  assign  it  for  a  limited  period  to  the  family 
of  the  decedent.  In  either  case  it  is  not  subject  to  the  payment 
of  any  debt  or  liability  contracted  by  or  existing  against  the 
husband  and  wife,  or  either  of  them,  previous  to  or  at  the  time 
of  the  death  of  such  husband  or  wife,  except  as  provided  in 
the  Civil  Code."  These  statutes  create  a  sort  of  joint  tenancy 
in  the  homestead,  as  between  the  husband  and  wife,  with  right 
of  survivorship,  so  that  on  the  death  of  either  it  vests  absolutely 
in  the  other  as  a  homestead  still,  protected  to  the  survivor  in  the 
same  manner  as  it  was  before  to  the  entire  family,  except  in  the 

The  Idabo  Statute  is  the  same  as  the  California,  except  that  the  words 
'^ district  court"  are  used  instead  of  "superior  court."  Ida.  Bey.  St. 
3073. 

The  Montana  Statute  Provides:  "From  and  after  the  time  the  declara- 
tion is  filed  for  record,  the  premises  therein  described  constitute  a  home- 
stead. Upon  the  death  of  the  person  whose  property  was  selected  as  a 
homestead,  it  shaU  go  to  his  or  her  heirs  or  devisees,  subject  to  the  use 
of  the  widow  during  her  life  if  the  property  selected  as  a  homestead, 
before  selection,  belonged  to  the  husband;  and  subject  to  the  use  of  the 
husband  during  his  life,  if  the  property  selected  as  a  homestead  before 
the  selection  belonged  to  the  wife.  And  in  no  ease  shall  the  homestead 
be  held  liable  for  the  debta  of  the  owner,  except  as  provided  in  this  title." 
Mont.  C.  C.  1703. 

The  North  Dakota  Statute  ProvideB:  "Upon  the  death  of  a  person  in 
whom  the  title  to  real  property  constituting  a  homestead  as  defined  in 
this  chapter  is  yested  a  homestead  estate  in  such  real  property  shall  sur- 
Tiye  descend  and  be  distributed  to  the  persons  and  in  the  order  follow- 
ing: 1.  To  the  surviving  husband  or  wife  for  life;  or,  2.  There  being  no 
surviving  husband  or  wife,  to  the  decedent's  minor  child  or  children  until 
the  youngest  attains  majority;  or,  S.  The  surviving  husband  or  wife  dying 
before,  then  thereafter  to  the  decedent's  minor  child  or  children  until  the 
jQungest  attains  majority."    N.  D.  Bey.  Gd.  5071. 
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case  of  a  homestead  selected  from  the  separate  property  of  the 
deceased  without  his  or  her  assent,  which  vests  in  the  heirs,  sub- 
ject to  the  power  of  the  probate  court  to  assign  it  for  a  limited 
period  to  the  sorviving  family J^ 

§  125.  Inheritance  hy  Bepresentation— Posthumous  Ohfldren. 
The  codes  of  a  number  of  the  states  provide  that  ''inheritance  or 
succession  'by  right  of  representation'  takes  the  place  when  the 
descendants  of  any  deceased  heir  take  the  same  share  or  right 
in  the  estate  of  another  person  that  their  parents  would  have 
taken  if  living.  Posthumous  children  are  considered  as  living 
at  the  death  of  their  parents."  [g] 


Tba  Oregon  Statute  Provides:  <<The  homestead  aforesaid  shall  be  ex* 
empt  from  sale  on  any  judicial  process  after  the  death  of  the  person  en- 
titled thereto  for  the  collection  of  any  debts  for  which  the  same  could  not 
have  been  sold  daring  his  lifetime,  but  such  homestead  shall  descend  as 
if  death  did  not  exist"    Or.  B.  &  C.  Gd.  266. 

[g]  The  OaUfomla  Statute  (O.  0.  1403)  Provides:  ''Inheritance  or  suc- 
cession 'hj  right  of  representation'  takes  place  when  the  descendants  of 
any  deceased  heir  take  the  same  share  or  right  in  the  estate  of  an- 
other person  that  their  parents  would  have  taken  if  living.  Posthumous 
children  are  considered  as  living,  at  the  death  of  their  parents."  En. 
March  21,  1872. 

The  Arizona  Statutes  Provide:  "Where  the  children  of  the  intestate's 
brothers  and  sisters,  uncles  and  aunts,  or  any  other  relations  of  the  de- 
ceased, standing  in  the  same  degree,  come  into  the  partition,  they  shall 
take  per  capita,  that  is  to  say,  by  persons,  and  where  a  part  of  them 
being  dead  and  a  part  living,  the  issue  of  those  dead  have  right  to  parti- 
tion, such  issue  shaU  take  per  stirpes,  or  by  stocks,  that  is  to  say,  the 
shares  of  their  deceased  parents."    Ariz.  Bev.  St.  2123. 

''No  right  of  •  inheritance  shall  accrue  to  any  person  whatever  other 
than  to  children  or  lineal  descendants  of  the  intestate,  unless  they  be  in 


74  Bee  section  327,  post;  Me- 
chanics' Building. &  Loan  Assn.  v. 
King,  83  Gal.  440,  23  Pac.  376; 
Gleazon  y.  Spray,  81  CaL  217,  15 
Am.  St  Bep.  47,  22  Pac.  551;  Beck 
T.  Soward,  76  Cal.  527,  18  Pac.  650; 
Levins  v.  Bovenzo,  71  Gal.  273,  280, 
12  Pac  161;  Sehuler  y.  Savings  & 
Loan  Soc.,  64  Gal.  397,  1  Pac.  479; 
•f  Headen,  52  Cal.  294;  Es- 

TtobaU  Law—U 


tate  of  Buchanan,  8  Cal.  507;  Smith 
V.  Shrieves,  13  Nev.  303.  When  a 
wife  has  declared  a  homestead,  it  is 
presumed  that  the  property,  prior  to 
her  declaration,  was  community. 
Sehuler  v.  Savings  &  Loan  Society, 
64  C^L  397,  1  Pac  479. 

A  homestead  is  not  assets  in  the 
hands  of  a  widow  administratrix.  It 
is  held  in  a  sort  of  joint  tenancy,  snd 
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§  126.  Adopted  OhildrexL — ^An  adopted  clifld  succeeds  [h]  to 
the  estate  of  the  adopting  parentJ^    It  does  not  necessarily  fol- 

heing  and  capable  in  law  to  take  as  hein  at  the  time  of  the  death  of  the 
intestate."    Ariz.   Bev.   St.   2121. 

The  Idaho,  Montana,  Nevada,  North  Dakota,  Oklahoma,  South  Dakota^ 
Utah,  and  Washington  Statutes  are  the  same  as  the  California.  Ida.  Bey. 
St.  5714;  Mont.  C.  C.  1866;  Nev.  Comp.  L.  3058;  N.  B.  Bev.  Cd.  5202; 
Okl.  Bev.  St.  6910;  S.  D.  Civ.  Cd.  1109;  Utah  Bev.  St.  2846;  Wash.  BaL  Cd. 
4634  (Pierce's  Cd.  2715). 

The  Oregon  Statute  Beads:  ''Inheritance  by  'right  of  representation' 
takes  place  when  the  lineal  descendant  of  any  deceased  heir  takes  the 
same  share  or  portion  of  the  estate  of  an  intestate  that  the  parent  of  such 
descendant  would  have  taken  if  living.  For  the  purposes  of  this  chapter, 
a  posthumous  child  is  to  be  deemed  living  at  the  death  of  its  parent.'* 
Or.  B.  &  C.  Cd.  5590. 

The  Wyoming  Statute  Provides:  "All  posthumous  children,  or  descend- 
ants of  the  intestate  shall  inherit  in  like  manner  as  if  born  in  the  lifetime 
of  the  intestate;  but  no  right  of  inheritance  shall  accrue  to  any  person 
other  than  to  the  children  or  descendants  of  the  intestate,  unless  they 
are  in  being,  and  capable  in  law  of  taking,  as  heirs  at  the  time  of  the 
intestate's  death."    Wyo.  Bev.  St.  4859. 

[h]  The  Oallfomla  Statute  (0.  0.  228)  Provides:  "A  child  when  adopted 
may  take  the  family  name  of  the  person  adopting.    After  adoption  the  two 


the  onlj  dutj  of  the  probate  court  is 
to  set  it  apart  for  the  wife  and  chil- 
dren. Estate  of  Tompkins,  12  Cal. 
114. 

As  under  the  Civil  Code,  section 
1265,  the  title  to  a  homestead  selected 
from  the  community  property  vests,  on 
the  death  of  one  of  the  spouses,  in 
the  survivor,  the  heirs  of  a  deceased 
spouse  are  not  necessary  parties  de- 
fendant in  an  action  to  foreclose  a 
mortgage  on  the  homestead  brought 
after  the  death  of  such  spouse.  Col- 
lins V.  Scott,  100  Cal.  446,  34  Pac. 
1085. 

If  a  declaration  of  homestead  was 
flled  on  the  separate  property  of  one 
of  the  spouses  while  section  1265  of 
the  Civil  Code  was  in  force,  and  not 
amended,  the  survivor  takes  the  title 
to  the  homestead  as  surviving  joint 
tenant,  and  not  by  descent,  even  if 


the  other  dies  after  the  amendment 
of  1874^  which  limited  the  title  of  the 
survivor.  Estate  of  Headen,  52  CaL 
294. 

The  dedication  of  land  as  a  home- 
stead, under  the  homestead  act  of 
April  21,  1851,  did  not  constitute  the 
husband  and  wife  joint  tenants,  with 
the  right  of  survivorship.  Johnston 
V.  Bush,  49  Cal.  198.  The  rule  that 
the  husband  and  wife  are  not  joint 
tenants  in  the  homestead,  but  that 
the  surviving  wife  takes  the  home- 
stead not  by  right  of  survivorship,  but 
as  property  set  apart  by  law  from  the 
husband's  estate  for  her  benefit,  ap- 
plied only  to  the  homestead  law  as  it 
existed  prior  to  the  amendment  of 
1860.  McQuade  v.  Whaley,  31  Cal. 
526. 

16  Estate  of  Newman,  75  Cal.  213, 
7  Am.   St.  Bep.   146,   16  Pac   887; 
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low,  however,  that  he  can  inherit  from  the  kindred  of  such  parent, 
or  that  they  can  inherit  from  himJ^  Some  courts  have  supposed 
that  adoption  proceedings  must  be  in  strict  accord  with  the  stat- 
ute, in  order  to  confer  the  right  of  inheritance  upon  the  child.*^ 
That  the  law  must  be  substantially  complied  with  may  be  con- 
ceded. But  if  the  humane  and  beneficent  purposes  of  adoption 
are  borne  in  mind,  rather  than  the  judicial  idea  that  innovations 
in  the  law  are  to  be  discouraged,  it  would  seem  obvious  that 
adoption  statutes  should  be  given  a  liberal  construction  in  order 
to  uphold  proceedings  thereunder,  and  every  reasonable  intend- 
ment indulged  with  a  view  to  promote  their  object  and  sustain 

ahall  sustain  toward  each  other  the  legal  relation  of  parent  and  child, 
and  have  all  the  rights  and  be  subject  to  all  the  duties  of  that  relation.'' 
En.  March  21,  1872.    Amd.  1873-74,  195. 

The  Arizona,  Idaho,  Montana^  North  Dakota,  OUahoiiUK  South  Dakota^ 
and  Utah  Statutes  are  the  same  as  the  California.  Ariz.  Bev.  St.  2043; 
Ida.  Bev.  St.  2552;  Mont.  C.  C.  317;  N.  D.  Bev.  Cd.  4116;  Okl.  Bev.  St.  3791; 
S.  D.  Civ.  Cd.  136;  Utah  Bev.  St.  8. 

The  Nevada  Statute  Proyldea:  '<A  child,  when  adopted,  may  take  the 
family  name  of  the  person  or  persons  adopting,  and  after  adoption,  the 
persons  adopting,  and  the  child,  shall  sustain  towards  each  other  the  legal 
relation  of  parent  and  child,  and  have  all  the  rights,  including  the  rights  of 
support,  maintenance,  protection,  and  inheritance,  and  be  subject  to  all  the 
duties  of  that  relation;  and  the  natural  parents  of  an  adopted  child  are, 
from  the  time  of  the  adoption,  relieved  of  all  parental  duties  toward, 
and  all  responsibilities  for,  the  child  so  adopted,  and  have  no  rights  over  it." 
Nev.  Comp.  L.  613, 

The  Oregon  Statute  Provides:  "A  child  so  adopted  shall  be  deemed,  for 
the  purposes  of  inheritance  of  such  child,  and  all  other  legal  consequences 
and  incidents  of  the  natural  relation  of  parents  and  children,  the  child  of 
the  parents  by  adoption,  the  same  as  if  he  had  been  born  to  them  by  lawful 
wedlock;  except  that  he  shall  not  be  capable  of  taking  property  expressly 
limited  to  the  heirs  of  the  body  or  bodies  of  the  parent  by  adoption,  nor 
property  from  the  lineal  or  collateral  kindred  of  such  parents  by  right  of 
representation."     Or.  B.  &  C.  Cd.  5322. 

Estate  of  Jessup,  81  Gal.  408,  21  Pae.  The  Arizona  statute  bearing  on  this 

976,  22  Pac.  742, 1028,  6  L.  B.  A.  594;  question  will  be  found  under  section 

Estate  of  Williams,  102  CaL  70,  41  ^^^   ^^^ 

Am.  St.  Eep.  163,  36  Pac  407;  Quinn  '          ' 

V.  Quinn,  5   S.  D.   328,  49  Am.   St.  "  ^«***®  ^'  ^'^'  ^^  ^^'  ^^^'  25 

Bep.  875,  58  N.  W.  808.  ^^  ^^7;  Pfirguson  v.  Jones,  17  Or. 

T6  See    the    note    bearing   on   this  204, 11  Am.  St.  Bep.  808,  20  Pac.  842, 

question  in   109   Am.   St.   Bep.   674.  3  L.  B.  A.  620. 
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the  relationship  assumed  by  the  parties.^  In  Oregon  the  ens- 
tom  of  Indians,  which  makes  one  earing  for  an  abandoned  child 
its  adopted  parent,  and  gives  to  it  all  the  rights  and  privileges 
of  a  natural  child,  does  not  amount  to  an  adoption^* 

§  127.  Illegitimate  Children. — The  well-known  severity  of  thG 
common  law  in  its  denial  of  the  right  of  inheritance  by  or  from 
bastards  has  been  very  materially  mitigated  by  statutory  enact- 
ments in  America,  [i]   although  probably  much  yet  remains  to 

The  Washington  Btatnte  Provides:  "By  snch  order  the  natural  parents 
shaU  be  devested  of  aU  rights  and  obligations  in  respect  to  such  child,  and 
the  child  shall  be  free  from  all  legal  obligations  of  obedience  and  main- 
tenance in  respect  to  them,  and  shall  be,  to  all  intents  and  purposes,  the 
child  and  legal  heir  of  his  or  her  adopter  or  adopters,  entitled  to  all  the 
rights  and  privileges  and  subject  to  aU  the  obligations  of  a  child  of  the 
adopter  or  adopters  begotten  in  lawful  wedlock:  Provided,  that  on  the  de- 
cease of  parents  who  have  adopted  a  child  or  children  under  this  act,  and 
the  subsequent  decease  of  such  child  or  children  without  issue,  the  property 
of  such  adopting  parents  shall  descend  to  their  next  of  kin,  and  not  to  the 
next  of  kin  of  such  adopted  child  or  children."  Wash.  Bal.  Gd.  6483 
(Pierce's  Cd.  2804). 

The  Wyoming  Statata  Provides:  ''Minor  children,  adopted  as  aforesaid, 
shall  assume  the  surname  of  the  persons  by  whom  they  are  adopted,  and 
shaU  be  entitled  to  the  same  rights  of  person  and  property  as  children  or 
heirs  at  law  of  the  persons  thus  adopting  them,  unless  the  rights  of  property 
shaU  be  excepted  in  the  agreement  of  adoption."    Wyo.  Bev.  St.  3027. 

[i]  The  OaUfomla  Statate  (0.  O.  1387)  Provides:  ''Every  illegitimate 
child  is  an  heir  of  the  person  who,  in  writing,  signed  in  the  presence  of  a 
competent  witness,  acknowledges  himself  to  be  the  father  of  such  child; 
and  in  aU  cases  is  an  heir  of  his  mother;  and  inherits  his  or  her  estate,  in 
whole  or  in  part,  as  the  case  may  be,  in  the  same  manner  as  if  he  had  been 
bom  in  lawful  wedlock;  but  he  does  not  represent  his  father  or  mother  by 
inheriting  any  part  of  the  estate  of  his  or  her  kindred,  either  lineal  or 
collateral,  unless,  before  his  death,  his  parents  shall  have  intermarried,  and 
his  father,  after  such  marriage,  acknowledges  him  as  his  child,  or  adopts 
him  into  his  family;  in  which  case  such  child  and  aU  the  legitimate  children 
are  considered  brothers  and  sisters,  and  on  the  death  of  either  of  them, 

78  Estate  of  McKeag,  141  Gkl.  403,  Nugent  v.   Powell,  4  Wjo.   173,   62 

99  Am.  St.  Bep.  80,  74  Pac.  1039;  Am.  St.  Bep.  17,  33  Pac.  23,  20  L. 

Estate  of  Evans,  106  GaL  562,  39  Pac  B.  A.  199;  see  the  note  on  adoption 

860 ;  Gofer  v.  Scroggins,  98  Ala.  342,  in  39  Am.  St.  Bep.  210. 
39  Am.  St  Bep.  64,  13  South.  115;  TO  Non-She-Po   v.   We-Win-Ta,    37 

Parsons  v.  Parsons,  101  Wis.  76,  70  Or.  213,  82  Am.  St  Bep.  749,  62  Pae. 

Am.   St  Bep.   894^   77   N.  W.   147;  15. 
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be  done  by  the  legislature  before  the  condition  of  these  nn-. 
fortunates  is  ameliorated  to  the  extent  that  justice  demands. 
It  would  seem  obrious  that  statutes  designed  to  secure  to  them 
a  just  share  of  the  rights  to  which  they  are  by  nature  entitled 
should  be  given  a  liberal  construction,  in  order  to  further  the 
laudable  purpose  of  the  legislature  so  far  as  it  has  deemed 
expedient  to  act.  And  many  judges  have  taken  this  view ;  ^  but 
others,  while  professing  to  obey  the  rule  of  liberal  construction 


intestate,  and  without  issue,  the  others  inherit  his  estate,  and  are  heirs, 
as  hereinbefore  provided,  in  like  manner  as  if  all  the  children  had  been 
legitimate;  saving  to  the  father  and  mother  respectively  their  rights  in  the 
estates  of  all  the  children  in  like  manner  as  if  all  had  been  legitimate.  The 
issue  of  all  marriages  null  in  law  or  dissolved  by  divorce,  are  legitimate/' 
En.  March  21,  1872. 

The  AriEoiia  Statute  Provides:  "Bastards  shall  be  capable  of  inheriting 
from  and  through  their  mothers,  and  of  transmitting  estates^  and  shall  also 
be  entitled  to  distributive  shares  of  the  personal  estate  of  any  of  their 
kindred,  on  the  part  of  their  mother,  in  like  manner  as  if  they  had  been 
lawfully  begotten  of  such  mother."    Ariz.  Bev.  St.  2128. 

The  Statutes  of  Idaho,  Montana,  North  Dakota,  Oklahoma  and  South 
Dakota  are  the  same  as  the  California;  Ida.  Bev.  St.  5703;  Mont.  G.  C.  1853; 
N.  D.  Bev.  Cd.  5189;  Okl.  Bev.  St.  6897;  S.  D.  Civ.  Cd.  1096. 

The  Nevada  Statute  Provides:  "Every  illegitimate  child  shall  be  con- 
sidered as  an-  heir  of  the  person  who  shall  acknowledge  himself  to  be  the 
father  of  such  child  by  signing  in  writing  a  declaration  to  that  effect  in 
the  presence  of  one  credible  witness,  who  shall  sign  the  declaration  also  as 
a  witness,  and  shall  in  all  cases  be  considered  as  heir  of  the  mother,  and 
shall  inherit  in  whole  or  in  part,  as  the  case  may  be,  in  the  same  manner  as 
if  bom  in  lawful  wedlock. ' '    Ne v.  Comp.  L.  3046. 

The  Oregon  Statute  Provides:  ''An  illegitimate  child  shall  be  considered 
an  heir  of  its  mother,  and  shall  inherit  or  receive  her  property,  real  or 
personal,  in  whole  or  in  part,  as  the  case  may  be,  in  like  manner  as  if  such 
child  had  been  born  in  lawful  wedlock;  but  if  such  child  shall  not  be  entitled 


80  See  the  opinions  of  Justices 
Works  and  Beatty  in  Estate  of  Jes- 
Bup,  81  Cal.  408,  21  Pac.  976,  22  Pac 
742,  1028,  6  L.  B.  A.  594;  Blythe  v. 
Ayres,  96  Cal.  532,  31  Pac.  915,  19 
lu  B.  A.  40;  Estate  of  Garr,  31  Utah, 
57,  86  Pac.  757.  "At  common  law 
the  illegitimate  child  was  excluded 
from  the  father's  estate.  The  rule 
of  the  common  law  relative  to  bas- 
tardy was  severe,  and  the  penalty  in* 


flicted  upon  the  child  was  to  some 
extent  ricarious,  as  a  punishment  for 
the  parents.  But  our  statutes  have 
conformed  to  more  humane  views,  and 
evidently  intend  that  the  unf ortimate 
child  may  be  relieved  from  the  condi- 
tion in  which  he  was  placed  at  common 
law,  and,  as  all  remedial  legislation, 
should  be  liberally  construed."  Es- 
tate of  Gorkow,  20  Wash.  563,  56 
Pac.  385. 
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enjoined  by  the  codes,  have  in  fact  hardly  done  so.**  In  truth, 
to  give  a  liberal  interpretation  to  legislative  enactments  chang- 
ing the  law  as  it  previously  has  been  declared  from  the  bench, 
is  a  feat  well-nigh  impossible  to  the  judicial  mind. 

This  question  of  strict  or  liberal  construction  arises  in  de- 
termining what  constitutes  a  sufScient  acknowledgment  of  an 
illegitimate  by  his  father  in  order  to  eflfect  legitimation  and 
thereby  confer  rights  of  inheritance.  The  word  "acknowledge," 
as  employed  by  the  legislature,  is  used  in  its  ordinary  accepta- 
tion, and  in  the  same  sense  in  section  230  of  the  California  Civil 
Code  as  in  section  1387  of  that  code.^^    The  statutes  generally 

to  inherit  or  receiye,  as  representing  his  mother,  any  property,  real  or  per- 
sonal, of  the  kindred,  either  lineal  or  collateral,  of  such  mother;  provided, 
that  when  the  parents  of  such  child  have  formally  married,  and  lived  and 
cohabited  as  husband  and  wife,  such  child  shall  not  be  regarded  as  ille- 
gitimate within  the  meaning  of  this  act,  although  such  formal  marriage  shall 
be  adjudged  void."    Or.  B.  &  C.  Cd.  5680. 

The  Vtah  Statute  Provides:  "Every  illegitimate  ehUd  is  an  heir  of  any 
person  who  acknowledges  himself  to  be  the  father  of  such  child;  and  in  all 
cases  is  an  heir  of  his  mother;  and  inherits  his  or  estate  in  whole  or  in  part, 
as  the  case  may  be,  in  the  same  manner  as  if  he  had  been  bom  in  lawful 
wedlock."    Utah  Bev.  St.  2833. 

The  Washington  Statute  Provides:  "Every  illegitimate  child  shall  be  con- 
sidered as  an  heir  to  the  person  who  shall  in  writing,  signed  in  the  presence 
of  a  competent  witness,  have  acknowledged  himself  to  be  the  father  of  such 
child,  and  shall  in  all  cases  be  considered  as  heir  of  his  mother,  and  shall 
inherit  his  or  her  estate  in  whole  or  in  part,  as  the  case  may  be,  in  the  same 
manner  aa  if  he  had  been  bom  in  lawful  wedlock;  but  he  shall  not  be 
allowed  to  claim  as  representing  his  father  or  mother,  any  part  of  the 
estate  of  his  or  her  kindred,  either  lineal  or  collateral,  unless  before  his 
death  his  parents  shaU  have  intermarried,  and  his  father,  after  such  mar- 
riage, shaU  have  acknowledged  him  as  aforesaid,  and  adopted  him  into  his 
family,  in  which  case  such  child  and  the  legitimate  children  shall  be  con- 
sidered as  brothers  and  sisters,  and  on  the  death  of  either  of  them  intestate, 
and  without  issue,  the  others  shaU  inherit  his  estate,  and  he  theirs,  as 
heretofore  provided  in  Uke  manner,  as  if  all  the  children  had  been  legitimate, 
saving  to  the  father  and  mother  respectively  their  rights  in  the  estates  of 
aU  the  said  children  as  provided  heretofore  in  like  manner  as  if  aU  had 
been  legitimate."    Wash.  Bal.  Cd.  4624  (Pierce's  Gd.  2705). 

SI  See  the  prevailing  opinion  in  Bs-  adoption  of  the  codes.    Pina  v.  Peck, 

tate  of  Jessup,  81  Cal.  408,  21  Pac.  ^^  ^^^  ^^g 
976,  22  Pac.  742,  1028,  6  L.  B.  A. 

594.    The   rule   of   strict  interpreta-  ^  Bljihe  v.  Ayres,  96  CaL  532,  31 

tion  prevailed  in  Oalif omia  before  the  Pac  915,  19  L.  B.  A.  40. 
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prescribe  no  particular  form  of  acknowledgment.  It  may  be  in 
the  form  of  a  letter,  signed  by  the  father  in  the  presence  of  com- 
petent witnesses,  who  need  not  be  subscribing  witnesses  to  the 
acknowledgment."  And  it  need  not  be  prepared  for  the  sole®* 
or  express^  purpose  of  legitimating  the  child  and  making  it 
heir.  An  unmarried  man  may  effect  the  legitimation  of  his 
child,^  although  the  California  court,  when  this  question  was 
last  before  it,  seemed  disposed  to  exact  plenary  proof.^  This 
again  brings  up  the  question  of  strict  construction.  ''But,"  to 
quote  from  Justice  Beatty,  ''I  adhere  to  the  view  so  strongly 
put  and  so  satisfactorily  maintained  by  Justice  Works  in  his 
opinion,  that  in  cases  of  this  kind  the  only  strictness  required 
is  in  proof  of  paternity.  That  being  satisfactorily  established 
by  plenary  proof,  I  think  courts  should  lean  strongly  in  favor 
of  a  finding  that  the  father  of  an  illegitimate  child  has  done 
what  every  honest  and  humane  man  should  be  not  only  willing 
but  eager  to  do,  and  what  a  just  law  would  compel  the  unwilling 
to  do."8« 

The  statutory  requirement  in  respect  to  the  father  receiving 
the  child  into  his  family  and  treating  it  as  if  it  were  legitimate. 


The  Wyoming  Statute  Provides:  '<  Illegitimate  children  shaU  inherit  the 
same  as  those  bom  in  wedlock,  if  the  parents  subsequently  intermarry,  and 
such  children  be  recognized  after  such  intermarriage  by  the  father,  to  be 
his  illegitimate  children,  inherit  from  the  mother  and  the  mother  from  the 
children,"    Wyo.  Bev.  St.  4862. 


88  Blythe  ▼.  Ayres,  96  Cal.  532,  31 
Pac  015,  19  L.  B.  A.  40;  102  Cal. 
254,  36  Pac.  522;  Estate  of  Blythe, 
112  Cal.  689,  45  Pac.  6;  but  see  Es- 
tate of  Jessup,  81  Cal.  408,  21  Pac. 
976,  22  Pac.  742,  1028,  6  L.  B.  A. 
594. 

M  Blythe  ▼.  Ayres,  96  Cal.  532,  31 
Pac.  915,  19  L.  B.  A.  40. 

85  In  re  Bohrer,  22  Wash.  151,  60 
Pac.  122,  50  L.  B.  A.  350.  In  CaH- 
fomia  prior  to  1870,  the  acknowledg- 
ment of  an  illegitimate  child  must 
have  been  clear  and  explicit,  and  sus- 
ceptible of  but  one  interpretation. 
Estate  of  Sandford,  4  Oal.  12.  And 
it  must  have  been  complete  in  itself, 


so  that  the  court  could  say,  without 
the  aid  of  parol  evidence,  that  the 
person  signing  acknowledged  himself 
to  be  the  father.  Pioa  v.  Beck,  31 
CaL  359;  Estate  of  Jessup,  81  Cal. 
408,  21  Pac.  976,  22  Pac.  742,  1028, 
6  L.  B.  A.  594. 

86  Blythe  v.  Ayres,  96  Cal.  532,  31 
Pac.  915,  19  L.  B.  A.  40. 

87  Estate  of  De  Laveaga,  142  Cal. 
158,  75  Pac.  790. 

88  Estate  of  Jessup,  81  Cal.  408,  21 
Pfec.  976,  22  Pac.  742,  1028,  6  L.  B. 
A.  594  (dissenting  opinion),  approved 
in  Blythe  ▼.  Ayres,  96  Cal.  532,  31 
Pac.  915,  19  L.  B.  A.  40;  Estate  of 
Gorkow,  20  Wash.  563,  66  Pac.  385. 
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has  occasioned  no  inconsiderable  amount  of  discussion,  in  respect 
to  what  constitutes  a  substantial  compliance  therewith,  par- 
ticularly in  those  cases  where  the  father  was  unmarried.^ 

Section  1387  of  the  Civil  Code  of  California  should  not  be  con- 
strued as  a  limitation  upon  section  230  of  that  code.^  The 
former  section  provides  a  method  whereby  an  illegitimate  of 
any  age  may  be  legitimized,  while  the  latter  can  be  invoked  only 
in  favor  of  minor  illegitimates.®^  Section  230  is  a  statute  of 
legitimation,  rather  than  of  adoption;  it  employs  the  word 
"adopts'*  in  the  sense  of  "legitimates. "•*  The  word  "kin- 
dred" in  section  1387  means  lawful  kindred.*® 

A  statute  providing  for  the  legitimation  of  children  is  un- 
doubtedly valid.**  It  does  not,  however,  have  a  retrospective 
operation.** 

The  extraterritorial  operation  of  statutes  providing  for  the 
adoption  of  illegitimate  children  by  their  father  is  a  problem 
not  lending  itself  to  an  easy  solution.  Speaking  generally,  how- 
ever, such  a  statute,  unless  its  language  is  restrictive,  applies 
to  all  illegitimates  wherever  bom  and  located,  but  only  to  such 
parents  as  are  domiciled,  at  the  time  of  the  adoption  or  legitima- 
tion, in  the  state  or  country  where  the  statute  has  been  enacted. 
Therefore  a  man  while  domiciled  in  California  may,  by  virtue  of 
the  statutes  of  that  state,  adopt  his  illegitimate  child,  bom  in  Eng- 
land of  a  mother  always  domiciled  in  that  country,  notwithstand- 
ing  the  child  resides  in  England  at  the  time  of  the  adoption  and 
continues  to  reside  there  until  after  the  death  of  the  father.** 
Such  child,  although  a  nonresident  alien  at  the  time  descent  is 
east,  inherits  the  lands  of  the  father  situated  in  California.*^    But 


»  Bljtha  V.  Ayres,  96  Cal.  532,  31 
Pac.  915,  19  L.  B.  A.  40;  Estate  of 
De  Laveaga,  142  Cftl.  158,  75  Ffeic. 
790;  Estate  of  Qarr,  31  Utah,  57,  86 
Pac.  757. 

90  Estate  of  Jeesnp,  81  Cal.  408,  21 
Pae.  976,  22  Pae.  742,  1028,  6  L.  B. 
A.  594. 

»i  Estate  of  Pico,  52  CaL  84;  Es- 
tate of  Jessup,  81  CaL  408,  21  Pac. 
976,  22  Pac.  742,  1028,  6  L.  B.  A.  594. 

03  Bljthe  y.  Ayres,  96  Cal.  532,  31 
Pac.  915,  19  L.  B.  A.  40. 

tt  EsUte  of  Magee,  63  CaL  414. 


M  Blythe  ▼.  Hinckley,  127  CaL  431, 
59  Pac.  787.  The  statute  of  1852  of 
Utah,  providing  that  illegitimate  chil- 
dren and  their  mothers  inherit  in  like 
manner  as  legitimate  from  the  father, 
is  valid.  Cope  v.  Cope,  137  U.  S.  682, 
11  Sup.  Ct.  222,  34  L.  ed.  832. 

9G  Estate  of  Jessup,  81  Cal.  408,  21 
Pac.  976,  22  Pac.  742,  1028,  6  L.  B. 
A.  594. 

99  Blythe  ▼.  Ayres,  96  CaL  532,  81 
Pac.  915,  19  L.  B.  A.  40. 

97  Blythe  v.  Hinckley,  127  CaL  431, 
69  Pac  787. 
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where  a  man  and  his  illegitimate  ehild  are  both  domieiled  in 
Norway,  when  the  acts  claimed  to  result  in  legitimation  are  per- 
formed, the  child  cannot  invoke  the  statutes  of  North  Dakota 
so  as  to  inherit  from  the  father  real  estate  situated  in  that 
state.** 

From  an  examination  of  the  statutes  it  will  appear  that  the 
extent  of  the  right  of  a  legitimated  child  to  inherit  varies  with 
the  extent  of  the  legitimation.  If  the  father  merely  acknowledges 
the  child  in  the  statutory  manner,  it  gains  a  limited  right  of  in- 
heritance; but  if  he  also  assumes  the  legal  relation  of  parent 
toward  it,  a  broader  right  of  inheritance  results — ^probably  a 
right  equal  to  that  enjoyed  by  a  child  bom  in  lawful  wedlock.^ 
In  the  later  case,  the  illegitimate  acquires  inheritable  blood,  so 
that  when  he  dies  his  children  are  capable  of  inheriting  fit^m  his 
father.^^  In  any  case,  an  illegitimate  child  is  an  heir  of  its 
mother.*^^ 

§  128.  Successors  to  Illegitimates. — The  estate  of  a  person 
bom  out  of  lawful  wedlock  who  has  been  legitimated  is  suc- 
ceeded to  as  though  he  were  bom  in  wedlock;  but  the  estate  of 
an  illegitimate  who  has  not  been  legitimated  goes  to  his  lawful 
issue,  or,  if  he  leaves  no  issue,  to  his  mother,  or,  in  case  of  her 
decease,  to  her  heirs,  [j]     Thus,  when  an  illegitimate  woman, 

[j]  The  Oallfornla  Statute  (O.  O.  1388),  Provides:  <<The  estate  of  an  * 
iUegitimate  ehild,  who  has  been  legitimated  by  the  subsequent  marriage  of 
its  parents,  or  adopted  by  the  father  as  provided  by  seetion  two  hundred  and 
thirty,  and  who  dies  intestate,  is  succeeded  to  as  if  he  were  bom  in  lawful 
wedlock.  If  such  child  has  not  been  so  legitimated  or  adopted,  his  estate 
goes  to  his  lawful  issue,  or,  if  he  leaves  no  issue,  to  his  mother,  or  in  case 
of  her  decease,  to  her  heirs  at  law."    En.  March  21,  1872.     Amd.  1905,  609. 

Tbe  Arisona  Statute  is  set  forth  under  the  preceding  section. 

The  Idaho,  Montana,  North  Dakota,  Oklahoma,  and  South  Dakota  Stat- 
utes Provide:  <<If  an  illegitimate  child  who  has  not  been  acknowledged  or 
adopted  by  his  father,  dies  intestate  without  lawful  issue,  his  estate  goes 
to  his  mother,  or  in  case  of  her  decease,  to  her  heirs  at  law."    Ida.  Bev.  St. 

M  Eddie  ▼.  Eddie,  8  N.  D.  376,  73  lOO  Estate  of  Garr,  31  Utah,  57,  86 

Am.  St.  Rep.  765,  79  N.  W.  856.  pac.  767. 

»  See   the  statutes  below;    Eddie  -«,  -.^  ^      m  ^    ^  »   •»  ^i   ^^^ 

■Bj^i.     o  XT  T.  ona  TO  A      a*  T>^«  *^*  Estate  of  Warden,  67  Oal.  484; 

V.  Eddie,  8  N.  D.  376, 73  Am.  St.  Rep.  '  » 

765,  79  N.  W.  856;  Estate  of  Garr,      Estate  of  Magee,  63  CkL  414. 
81  Utah,  57,  86  Pac  757. 
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who  has  never  been  adopted  or  acknowledged  hy  her  faiher, 
dies  intestate  without  issue,  her  entire  separate  estate  is  suc- 
ceeded to  by  the  heirs  of  her  mother  to  the  exclusion  of  her  sur- 
viving husband.'^ 


§  129.  Issoa  of  Void  Uarriage.— ''The  issue  of  all  marriages 
null  in  law  or  dissolved  by  divorce"  are  legitimate,^^  and  chil- 
dren bom  out  of  wedlock  are  made  legitimate  by  the  subsequent 
marriage  of  their  parents.^^ 

5704;  Mont.  G.  C.  1854;  K.  D.  Ber.  Cd.  5100;  OkL  Bev.  St.  6898;  &  D.  Civ. 
Cd.  1097. 

The  Kavada  Stotate  Provides:  "If  any  Ulegitimate  ehUd  shaU  die  intes* 
tate  without  lawful  iasne  and  shall  not  have  been  acknowledged  as  above 
provided  hia  estate  shall  descend  to  his  mother  or,  in  case  of  her  decease, 
to  her  heirs  at  law."    Kev.  Comp.  L.  3047. 

The  Oregon  Statute  Seads:  "If  an  illegitimate  child  shall  die  intestate, 
without  leaving  a  widow,  husband,  or  lawful  issue,  the  property,  real  and 
personal,  of  such  intestate  shall  descend  to  or  be  received  by  his  mother; 
but  if  after  the  birth  of  an  illegitimate  child  the  parents  thereof  shall  inter- 
marry, such  child  shall  be  considered  legitimate  to  all  intents  and  purposes.'' 
Or.  B.  ft  0.  Od.  5581. 

The  Washington  and  Utah  Statutes  Provide:  "If  any  illegitimate  child 
dies  intestate,  without  lawful  issue,  his  estate  goes  to  his  mother,  or  in  case 
of  her  decease,  to  Ler  heirs  at  law."  Utah  Be  v.  St.  2834;  Wash.  BaL  Cd. 
4625  (Pierce's  Cd.  2706). 

The  Wyoming  Statute  Provides:  "The  rule  of  descent  of  all  property  of 
whatsoever  kind  or  nature,  real  and  personal,  of  any  bastard  or  illegitimate 
person  dying  intestate  in  this  state,  and  leaving  property  and  effects  therein, 
shall  be  as  follows,  to  wit:  On  the  death  of  any  such  person  intestate,  his 
or  her  property,  estate  and  effects,  shall  descend  to,  and  vest  in,  the  widow 


102  Estate  of  De  Cigaran,  150  Cal. 
682,   89   Pac.  833,   holding  that   an 
illegitimate  half-sister  succeeds  to  the 
separate  estate  of  a  married  illegiti- 
mate woman,  to  the  exclusion  of  the 
surviving    husband.     In    Estate    of 
Magee,  63  Cal.  414,  there  were  two 
illegitimate    sisters,    Elizabeth    and 
Suez.    Elizabeth  died  after  her  mother, 
leaving  one  legitimate  child,  Albert. 
Subsequently    Suez    died    intestate 
without  issue.    It  was  held  that  Al- 
bert was  entitled  to  succeed  to  the 
•state  of  Suez,  as  the  heir  of  the 


mother  of  Suez  and  Elizabeth,  as 
against  the  legitimate  descendants 
of  the  mother's  sister. 

108  See  the  statutes  under  section 
127,  ante;  Graham  v.  Bennet,  2  CaL 
503.  "Divorces  of  husband  and  wife 
shall  not  affect  the  right  of  children 
personally  together,  to  inherit  their 
property":  Wyo.  Bev.  St.  4863. 

104  Ariz.  Bev.  St.  3095;  Cal.  C.  C. 
215;  Mont.  C.  C.  302;  Nev.  Cdmp. 
L.  495;  N.  D.  Bev.  Cd.  4089;  Or.  B. 
&  C.  Cd.  5226;  S.  D.  C.  C.  108;  Wash. 
Bal.  Cd.  4470. 
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§  130.  Issue  of  Polygamous  Marriages — ^Plural  IX^ves. — ^In 
Utah  statutes  have  been  enacted  for  the  special  purpose  of  legiti- 
mizing the  issue  of  bigamous  and  polygamous  marriages.  These 
statutes  are  set  forth  below,  [k]  Section  2849  thereof  has  been 
found  unconstitutional  as  an  unwarranted  invasion  by  the  legis- 
lature of  the  province  of  the  judiciary.^^  A  plural  wife  is  with- 
out the  pale  of  the  law  of  inheritance  as  to  any  property  acquired 
by  the  husband  before  or  after  the  marriage.^^ 

§  131.  Aliens— Bight  to  Inherit— It  is  well  understood  that 
at  the  common  law  aliens  could  not  take  property  by  descent.^^ 
lliis  disability,  however,  has  generally  been  removed,  so  that  now 

or  Bnrviying  husband  and  ebildren,  as  the  property  and  effects  of  other  per- 
sons, in  like  cases.  In  case  of  the  death  of  any  such  illegitimate  person 
leaving  no  children  or  descendants  of  a  child  or  children^  then  the  whole 
property  and  estate,  rights,  credits  and  effects  shall  descend  to,  and  vest  in 
the  widow  or  surviving  husband.  In  case  of  any  such  illegitimate  person 
leaving  no  widow,  surviving  husband  or  descendants,  then  the  property  and 
estate  of  such  person  shall  descend  to,  and  vest  in,  the  mother  and  her 
children,  and  their  descendants;  to  the  mother  one-half,  and  the  other  half 
held  to  be  equally  divided  between  her  children  and  their  descendants,  the 
descendants  of  a  child  taking  the  share  of  the  deceased  parent  or  ancestors. 
In  case  of  the  death  of  any  such  illegitimate  person  leaving  no  heirs,  as 
above  provided,  then  the  property  and  effects  of  whatsoever  kind  or  nature, 
shall  pass  to,  and  vest  in,  the  next  of  kin  to  the  mother  of  such  illegitimate 
person,  in  the  same  manner  as  the  estate  of  a  legitimate  person,  would  by 
law,  pass  to  the  next  of  kin."     Wyo.  Bev.  St.  4864. 

[k]  The  Utah  Statutes  Provide:  '<  Section  2833  included  when  first  enacted 
and  effectually  operated  at  all  times  thereafter  and  now  operates  to  include 
the  issue  of  bigamous  and  polygamous  marriages,  and  entitles  all  such  issue 
to  inherit,  as  in  said  section  provided,  except  such  as  are  not  included  in 
the  proviso  of  section  eleven  of  the  act  of  Congress  called  the  'Edmunds- 
Tucker  act,'  entitled  'An  act  to  amend  an  act  entitled  "An  act  to  amend 
section  fifty-three  hundred  and  fifty-two"  '  of  the  Be  vised  Statutes  of  the 
United  States,  in  reference  to  bigamy  and  for  other  purposes." 

"The  issue  of  bigamous  and  polygamous  marriages,  heretofore  contracted 
between  members  of  the  Church  of  Jesus  Christ  of  Latter-day  Saints,  bom 

105  Estate  of  Handley,  15  Utah,  g^n  y^  Boter,  6  Cal.  250;  Quinn  ▼. 
212,  49  Pac,  829.  La^ ,  3^  ^^  gei,  59  Pac.  457.     Aliens 

106  Baleigh  v.  Welte,  29  Utah,  217,  '  ^     . 

110  Am.  St.  Bep.  689,  81  Pac.  908.      "^^  *^^«  ^^  ^^^^^'^^  "^^^^  *^«  1^^" 

107  Farrell  v.  Enright,  12  Cal.  450;  of  Mexico  formerly  in  force  in  Cali- 
Lick  V.  Stockdale,  18  Cal.  219;  Siems-      fornia.    McNeil  v.  Polk,  57  Cal.  323. 
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as  in  conflict  with  the  state  constitution.  T 
founded."*  There  appears  to  be  no  doubt 
right  of  succession  to  property  by  resident  ( 
is  a  proper  subject  matter  of  treaty.  Y.et,  i 
of  a  state  on  the  subject  do  not  conflict  witl 
treaty  made  under  the  paramount  authority  • 
they  are  valid.  The  silence  of  our  treaties 
on  the  right  of  citizens  of  that  country  to  i] 
is  not  equivalent  to  a  denial  of  that  right,  n 
power  of  a  state  of  the  Union  to  confer  the  : 

§  132.    Aliens— FaUure  to  Claim  Successi 
sion  is  not  claimed  by  nonresident  aliens  in 
preceding  section,  the  codes  provide  measure 
ducing  it  to  the  possession  of  the  state,  or  f 
positing  the  proceeds  in  the  state  treasury,  t( 

and  the  transaction  of  its  business,  and  also  any  in 
mortgage  or  otherwise,  as  security  for  moneys  due  tc 
corporation." 

^'The  title  to  any  lands  heretofore  conveyed  shall 
in  any  manner  affected,*  by  reason  of  the  alienage 
through  whom  such  title  may  have  been  derived." 
5392. 

The  Washington  Statute  Provides:  ^' Any  alien,  exc 
of  the  United  States,  are  incapable  of  becoming  citize 

may  acquire  and  hold  lands,  or  any  right  thereto  or  interest  therein,  by  du"' 
chase,  devise,  or  descent,  and  he  may  convey,  mortgage  and  devise  the  sam 
and  if  he  shall  die  intestate,  the  same  shall  descend  to  his  heirs;  and  in  aii 
cases  such  lands  shall  be  held  conveyed,  mortgaged  or  devised,  or  shall  d 
scend  in  like  manner,  and  with  like  effect  as  if  such  alien  were  a  citizen  of 
this  state  or  of  the  United  States.''    Wash.  Bal.  Od.  4548  (Pierce's  Cd 
3162). 

The  Wyoming  Constitution  Provides:  "No  distinction  shall  ever  be  mad 
by  law  between  resident  aliens  and  citizens  as  to  the  possession,  taxation 
enjoyment  and  descent  of  property."    Const.,  art.  1,  sec.  29.  ' 

The  Wyoming  Statute  Provides:  "The  alienage  of  the  descendants  shall 
not  invalidate  any  title  to  real  estate  which  shaU  descend  from  him  or  her  " 
Wyo.  Eev.  St.  4861. 

lie  Billings  v.  Hauver,  65  Cal.  595,  in  Blythe   ▼.    Hinckley.    127   r.i 

4  Pac.  639;  State  y.  Smith    70  CaL  ^^^    ^^  p^  J^ 

163,  12  Pac.  121;  Blythe  v.  Hinckley,  '       o    o       r.  ^• 

U7  CaL  431,  59  Pac.  787.  ^  ^^^'  ^^  ^^^-  ^^  ^^f  *5  L.  ed.  557. 
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8on  entitled  thereto  if  he  appears  and  claimB  the  same  within  five 
years,  [m]  This  provision  for  the  sale  and  disposition  of  un- 
claimed property  has  no  application  to  cases  where  citizens  of  the 
United  States  appear  as  claimants.^^^ 

Proceedings  on  behalf  of  the  state,  for  the  purpose  of  obtain- 
ing a  decree  that  the  estate  has  escheated,  are  premature  if  com- 
menced within  five  years  after  the  death  of  the  intestate.^^* 

[m]  The  Oalifomia  Statute  (O.  O.  1406)  Provides:  ''When  miecessioii  is 
not  claimed  as  provided  in  the  preceding  section,  the  superior  court,  on  in- 
formation, must  direct  the  attorney  general  to  reduce  the  property  to  his 
possession  or  that  of  the  state,  or  to  cause  it  to  be  sold,  and  it  or  its  proceeds 
to  be  deposited  in  the  state  treasury  for  the  benefit  of  the  person  entitled 
thereto,  to  be  paid  to  him,  if,  within  five  years  after  such  deposit,  he  appears 
in  the  court  in  which  such  information  was  filed  and  asks  for  a  judgment  or 
order  entitling  him  thereto."    En.  March  21,  1872.    Amd.  1905,  609. 

The  Idaho  Statute  Provides:  "When  succession  is  not  claimed  as  provided 
in  the  preceding  section,  the  district  court,  on  information,  must  direct  the 
attorney  general  to  reduce  the  property  to  his  or  the  possession  of  the  ter- 
ritory, or  to  cause  the  same  to  be  sold,  and  the  same,  or  the  proceeds  thereof 
to  be  deposited  in  the  territorial  treasury  for  the  benefit  of  such  nonresident 
foreigner,  or  his  legal  representative,  to  be  paid  to  him  whenever,  within 
five  years  after  such  deposit,  proof  to  the  satisfaction  of  the  territorial 
comptroller  and  treasurer  is  produced  that  he  is  entitled  to  succeed  thereto." 
Ida.  Bev.  8t.  5716. 

The  Montana  Statute  Provides:  ''When  succession  is  not  claimed  as  pro- 
vided in  the  preceding  section,  the  district  court,  on  information,  must  direct 
the  attorney  general  to  reduce  the  property  to  his  or  the  possession  of  the 
state,  or  cause  the  same  to  be  sold,  and  the  same  or  the  proceeds  thereof  to 
be  deposited  in  the  state  treasury  for  the  benefit  of  such  nonresident  alien, 
or  his  legal  representative,  to  be  paid  to  him  whenever,  within  five  years 
after  such  deposit,  proof  to  the  satisfaction  of  the  state  auditor  and  treas- 
urer is  produced  that  he  is  entitled  to  succeed  thereto."    Mont.  C.  C.  1868. 

The  North  Dakota  and  South  Dakota  Statutes  Provide:  "If  there  is  no 
one  capable  of  succeeding  under  the  preceding  sections  and  the  title  fails 
from  a  defect  of  heirs,  the  property  of  a  decedent  devolves  and  escheats  to 
the  state  and  an  action  for  the  recovery  of  such  property  and  to  reduce  it 
into  the  possession  sf  the  state  or  for  its  sale  and  conveyance  may  ba 
brought  by  the  state's  attorney."    N.  D.  Eev.  Cd.  5204;  S.  D.  Civ.  Cd.  1111. 

The  Oklahoma  Statute  Provides:  "If  there  is  no  one  capable  of  succeed- 
ing under  the  preceding  sections,  and  the  title  fails  from  a  defect  of  heirs, 

118  In  re  Pomeroy,   33   Mont.   69,  79  Am.   St.  Bep.   78,   61   Pac.   659; 

81  Pae.  629;  State  v.  Miller,  149  GU.  People  v.  Boach,  76  QaL  294,  18  Pac. 

208,  85  Pac  609.  407;  State  v.  Smith,  70  CaL  153^  12 

ii»  Estate  of  Porter,  129  CaL  86,  Pac  121. 
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§  133.  Aliens— Escheat  to  State. — U  no  one  succeeds  to  the 
estate  or  its  proceeds,  the  same  escheats  to  the  people  of  the  state, 
to  be  placed  to  the  credit  of  the  school  fund.[n] 

§  134.  Aliens— Escheated  Estate  Subject  to  Charges.— Real 
property  passing  to  the  state  under  the  preceding  section  is  sub- 
ject to  the  charges  and  trusts  to  which  it  would  have  been  sub- 
ject had  it  passed  by  succession,  [o] 

the  property  of  a  decedent  deYolvee  and  escheats  to  the  territory;  and  an 
aetion  for  the  recovery  of  snch  property,  and  to  reduce  it  into  the  possession 
of  the  territory,  or  for  its  sale  and  conveyance  may  be  broaght  by  the  dis- 
trict attorney  in  the  district  conrt  of  the  county  or  judicial  subdivision  in 
which  the  property  is  situated."    Okl.   Bev.   St.  6912. 

[n]  The  Oalifomia  Statute  (O.  O.  1406)  ProvideB:  "When  such  judgment 
or  order  is  obtained,  a  certified  copy  thereof  must  be  filed  with  the  state 
treasurer  as  his  voucher.  Thereupon  the  property  must  be  delivered,  or  the 
proceeds  paid,  to  the  claimant,  on  filing  his  receipt  therefor.  If  no  one  suc- 
ceeds to  the  estate  or  the  proceeds,  as  herein  provided,  the  property  of  the 
decedent  devolves  and  escheats  to  the  people  of  the  state,  and  must  be  placed 
by  the  state  treasurer  to  the  credit  of  the  school  fund."  En.  March  21, 
1872.     Amd.  1905,  610. 

The  Idaho  Statute  Provides:  "When  so  claimed,  the  evidence  and  the 
joint  order  of  the  comptroller  and  treasurer,  must  be  filed  by  the  treasurer 
as  his  voucher,  and  the  property  delivered  or  the  proceeds  paid  to  the  claim- 
ant on  filing  his  receipt  therefor.  If  no  one  succeeds  to  the  estate  or  the 
proceeds,  as  herein  provided,  the  property  of  the  decedent  is  placed  by  the 
territorial  treasurer,  to  the  credit  of  the  school  fund."    Ida.  Bev.  St.  5717. 

The  Montana  Statute  Provides:  ' '  When  so  claimed,  the  evidence  and  joint 
order  of  the  auditor  and  treasurer  must  be  filed  by  the  treasurer  as  his 
voucher,  and  the  property  delivered  or  the  proceeds  paid  to  the  claimant 
on  filing  his  receipt  therefor.  If  no  one  succeeds  to  the  estate  or  the  pro- 
ceeds, as  herein  provided,  the  property  of  the  decedent  devolves  and  escheats 
to  the  state,  and  is  placed  by  the  state  treasurer  to  the  credit  of  the  general 
fund."    Mont.  C.  C.  1869. 

The  North  Dakota  and  Soutli  Dakota  Statutes  are  set  forth  under  the 
preceding  section. 

[o]  The  Calif  ocnia  Statute  (0.  O.  1407)  Provides:  "Beal  property  passing 
to  the  state  under  the  last  section,  whether  held  by  the  state  or  its  ofiicers,  is 
subject  to  the  same  eharges  and  trusts  to  which  it  would  have  been  subject 
if  it  had  passed  by  succession,  and  is  also  subject  to  all  the  provisions  of 
title  Yin,  part  m,  of  the  Code  of  Civil  Procedure."    En.  March  21,  1872. 

The  Montana  Statute  is  the  same  as  the  California.  Mont.  C.  C.  1870. 

The  North  Dakota^  Oklahoma  and  South  Dakota  Statutes  Provide:  '<Beal 
property  passing  to  the  state  under  the  preceding  section,  whether  held  by 
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§  135.  PersoiU!  Civilly  Dead — ^Life  Convicts. — ^A  sentence  of  a 
person  to  imprisonment  in  the  state  prison  for  life,  under  a  stat- 
ute which  provides  that,  after  such  sentence,  the  convict  shall  be 
''deemed  civilly  dead,"  extinguishes  his  civil  rights,  including 
the  right  of  inheritance.  He  cannot,  therefore,  be  a  distributee 
of  an  estate  to  which  he  would  otherwise  be  an  heir.^^ 

§  136.  Murderer  of  Ancestor. — ^It  is  doubtful  whether  courts 
have  authority,  in  the  absence  of  a  statute,  to  exclude  an  heir 
from  his  inheritance,  on  the  ground  that  he  feloniously  caused  the 
death  of  the  person  from  whom  he  claims  succession.^^^  How- 
ever, in  some  of  the  states,  the  legislature  has  very  properly  en- 
acted that  no  person  convicted  of  murdering  another  shall  suc- 
ceed to  any  portion  of  his  estate,  [p] 

the  state  or  its  grantees,  is  subject  to  the  same  charges  and  trusts  to  which 
it  would  have  been  subject  if  it  had  passed  by  succession.'^  N.  D.  Bev.  Gd. 
5205;  Okl.  Bev.  St.  6913;  S.  D.  Civ.  Cd.  1112. 

[p]  The  Oallfomia  Statute  (O.  0.  1409)  Provides:  ''Ko  person  who  has 
been  convicted  of  the  murder  of  the  decedent .  shall  be  entitled  to  succeed 
to  any  portion  of  his  estate;  but  the  portion  thereof  to  which  be  would 
otherwise  be  entitled  to  succeed  descends  to  the  other  persona  entitled 
thereto  under  the  provisions  of  this   title."    En.   Stats.   1905,  610. 

The  Korth  Dakota  Statute  Provides:  "No  person  who  has  been  finally 
convicted  of  feloniously  causing  the  death  of  another  shall  take  or  receive 
any  property  or  benefit  by  succession,  will  or  otherwise,  directly  or  indirectly, 
by  reason  of  the  death  of  such  person,  but  all  property  of  thie  deceased  and 
aU  rights  conditioned  upon  his  death  shall  vest  and  be  determined  the  same 
as  if  the  person  convicted  was  dead."     N.  D.  Bev.  Cd.  5127. 

The  Utah  Statute  ia  substantially  the  same  as  the  North  Dakota.  Utah 
Bev.  St.  2823. 

120  Estate  of  Donnelly,  125  CaL  Carpenter,  170  Pa.  203,  50  Am.  St. 
417,  73  Am.  St.  Bep.  62,  58  Pac.  61.  Bep.  765,  32  Atl.  637,  29  L.  E.  A. 

121  McAllister  v.  Fair,  72  Kan.  533,  145 ;  Biggs  v.  Palmer,  115  N.  Y.  506, 
115  Am.  St.  Bep.  233,  3  L.  B.  A.,  12  Am.  St.  Bep.  819,  22  N.  E.  188, 
N.  8.,  726,  84  Pac.  112;   Estate  of  6  L.  &  A.  340. 
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CHAPTER  III. 

BIGHTS  AND  LIABILITIES  OF  HBIBS  AND  DISTBIBUTEBS. 

{  137.  Advancements  as  part  of  distributive  share. 

S  138.  Advancements  greater  or  less  than  share  of  heir. 

S  139.  Definition  of  advancement. 

i  140.  Determination  of  valiM  of  advancement. 

I  141.  Death  of  heir  receiving  advancement. 

S  142.  Liability  of  heir  for  obligations  of  decedent. 

S  143.  Belease  by  heir  of  expectancy. 

§  137.  Adyancements  as  Part  of  Distribative  Share.— P^p- 
erty  given  by  a  decedent  during  his  lifetime  as  an  advancement 
to  an  heir  is  regarded  as  a  part  of  the  estate  of  the  decedent  so 
far  as  concerns  the  distribution  thereof,  and  must  be  taken  by  the 
heir  toward  his  share  of  the  estate,  [a]  The  rule,  however,  that 
an  heir  must  bring  his  advancement  into  hotchpotch  does  not 
mean  that  his  title  shall  be  devested,  but  the  value  of  the  advance- 
ment shall  be  taken  into  consideration  in  making  the  distribu- 
tion.* 

[a]  The  Oalifomia  Statute  (O.  O.  1305)  Provides:  "Any  estate,  real  or 
personal,  given  by  the  decedent  in  his  lifetime  as  an  advancement  to  any 
child,  or  other  heir,  is  a  part  of  the  estate  of  the  decedent  for  the  purposes 
of  division  and  distribution  thereof  among  his  heirs,  and  must  be  taken 
by  such  child,  or  other  heir,  toward  his  share  of  the  estate  of  the  decedent. ' ' 
En.  March  21,  1872.     Amd.  1905,  609. 

The  Arizona  Statute  Provides:  <<When  any  of  the  children  of  a  person 
dying  intestate  or  their  issue  shall  have  received  from  such  intestate  in  his 
lifetime  any  real,  personal  or  mixed  estate  by  way  of  advancement,  and 
shall  choose  to  come  into  partition  and  distribution  of  the  estate  with  the 
other  distributees,  such  advancement  shall  be  brought  into  hotchpotch  with 
the  whole  estate,  and  such  party  returning  such  advancement  shall  there- 
upon be  entitled  to  his  proper  portion  of  the  whole  estate:  Provided,  that  it 
shall  be  sufficient  to  account  for  the  value  of  the  property  so  brought  into 
hotchpotch  at  the  time  it  was  advanced."    Ariz.  Bev.  St.  2122. 

The  Idaho,  Montana*  North  Dakota*  Oklahoma*  Soath  Dakota*  and  Utah 
Statatee  Provide:  ''Any  estate,  real  or  personal,  given  by  the  decedent  in 
hia  lifetime,  as  an  advancement  to  any  ehUd,  or  other  lineal  descendant,  is 

1  Belle  V.  Brown,  37  Or.  588,  61  compelling  an  heir  to  account  for  ad- 
Pao.  1024^  discussing  the  remedy  for      vancementa  which  he  has  received. 
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9  138.  Advancements  Greater  or  Less  than  Share  of  Heir. — 
If  the  amount  of  an  advancement  exceeds  the  share  of  the  heir 
receiving  it,  he  is  excluded  from  further  participation  in  the  dis- 
trihution  of  the  estate,'  but  he  need  refund  no  part  of  the  ad- 
vancement. If  the  amount  thus  received  is  less  than  his  share 
he  is  entitled  to  so  much  more  as  will  give  him  his  full  share  of  the 
estate,  [b] 

■ 

a  part  of  the  estate  of  the  decedent  for  the  purpose  of  division  and  distribu- 
tion thereof  among  his  issue,  and  must  be  taken  by  such  child,  or  other 
lineal  descendant,  toward  his  share  of  the  estate  of  the  decedent."  Ida. 
Bev.  St  5706;  Mont.  C.  C.  1861;  N.  D.  Bev.  Cd.  5197;  Okl.  Bev.  St.  6905; 
8.  D.  CiY.  Gd.  1104;  Utah  Bey.  St.  2841. 

The  Kayada  Statute  FroTides:  ''Any  estate,  real  or  personal,  that  may 
have  been  given  by  the  decedent  in  his  or  her  lifetime  as  an  advancement  to 
any  child  or  other  lineal  descendant  shall  be  considered  as  part  of  the 
estate  of  the  intestate,  so  far  as  regards  the  distribution  and  division  thereof 
among  his  or  her  issue,  and  shall  be  taken  by  such  child  or  other  lineal 
descendant  towards  his  or  her  share  of  the  estate  of  the  deceased."  Nev. 
Comp.  L.  3049. 

The  Oregon  Statute  Provides:  "Any  property,  real  or  personal,  that  may 
have  been  given  by  the  intestate  in  his  lifetime  as  an  advancement  to  any 
child,  or  other  lineal  descendant,  shall  be  considered  a  part  of  the  intestate  *s 
estate,  so  far  as  regards  the  division  and  distribution  thereof  among  his 
issue,  and  shall  be  taken  by  such  child,  or  other  descendant,  toward  his  share 
of  the  intestate 's  estate. ' '    Or.  B.  k  C.  Gd.  5583. 

The  Washington  Statute  Provides:  "Any  estate,  real  or  personal,  that  may 
have  been  given  by  the  intestate  in  his  lifetime,  as  an  advancement  to  any 
child,  or  other  lineal  descendant,  shall  be  considered  part  of  the  estate  of  the 
intestate  so  far  as  regards  the  division  and  distribution  thereof  among  his 
issue,  and  must  be  taken  by  such  child,  or  other  descendant,  toward  his  share 
of  the  estate  of  the  decedent.''    Wash.  Bal.  Gd.  4627  (Pierce's  Gd.  2708). 

The  Wyoming  Statute  Provides:  *  *  Where  any  of  the  children  of  the  intes- 
tate shall  have  received  in  his  lifetime,  any  real  or  personal  estate,  by  way 
of  advancement,  and  the  other  heirs  desire  it  to  be  charged  to  him,  the 
Xudge  shall  cite  the  parties  to  appear  before  him,  shall  hear  proofs  upon  the 
subject,  and  shall  determine  the  amount  of  such  advancement  or  advance- 
ments to  be  thus  charged."    Wyo.  Bev.  St.  4839. 

[b]  The  California  Statute  (C.  O.  1396)  Providea:  "If  the  amount  of  such 
advancement  exceeds  the  share  of  the  heir  receiving  the  same,  he  must 

t  In  order  to  exclude  an  heir  from  he  would  otherwise  be  entitled.    As- 

the    distribution    of    an    estate,    the  pey  t.  Barry,  13  8.  D.  220,  83  N.  W. 

amount    of    the    advancement    must  g^ 
equal  or  exceed  the  share  to   which 
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§  139.  Definition  of  Adyancement. — An  advaneement  is  some- 
thing given  in  anticipation  of  what  the  beneficiary  may  be  en- 
titled to  inherit  from  the  donor  upon  his  death.  Formerly  the 
word  appears  to  have  been  confined  to  such  gifts  when  made  by  a 
parent,  or  one  standing  in  loco  parentis,  to  a  child.  But  the 
codes  extend  the  term  to  gifts  to  "lineal  descendants"  or 
''heirs. "» 

be  excluded  from  any  further  portion  in  the  diviBion  and  dietributibn  of 
the  estate,  but  he  must  not  be  required  to  refund  any  part  of  such  advance- 
ment; and  if  the  amount  so  received  is  less  than  his  share,  he  is  entitled  to 
so  much  more  as  will  give  him  his  full  share  of  the  estate  of  the  decedent.'^ 
En.  March  21,  1872. 

The  Idaho,  Montana,  North  Dakota,  Oklahoma,  South  Dakota,  and  Utah 
Statutes  are  the  same  as  the  California.  Idaho  Bev.  St.  5707;  Mont.  C.  G. 
1862;  N.  D.  Bev.  Cd.  6198;  Okl.  Bev.  St.  6906;  S.  D.  Civ.  Cd.  1105;  Utah 
Rev.  St.  2842. 

The  Nevada  Statute  Provides:  ^^If  the  amount  of  such  advancement  ex- 
ceeds the  share  of  the  heir  so  advanced,  such  heir  shall  be  excluded  from 
any  further  portion  in  the  distribution  and  division  of  the  estate,  but  he  or 
she  shall  not  be  required  to  refund  any  part  of  such  advancement;  and  if 
the  amount  so  received  shall  be  less  than  his  or  share,  he  or  she  shall  be 
entitled  to  as  much  more  as  will  give  him  or  her  his  or  her  full  share  of 
the  estate  of  the  deceased.''    Nev.  Comp.  L.  3050. 

The  Oregon  Statutes  Provide:  '^If  the  amount  of  such  advancement  shaU 
exceed  the  share  of  the  heir  so  advanced,  such  heir  shall  be  excluded  from 
any  further  share  or  portion  in  the  division  or  distribution  of  the  estate, 
but  he  shaU  not  be  required  to  refund  any  part  of  such  advancement;  and  if 
the  amount  so  received  shaU  be  less  than  his  share,  such  heir  shaU  be  en- 
titled to  so  much  more  as  will  give  him  his  fuU  share  or  portion  of  the 
estate  of  the  intestate." 

"If  any  such  advancement  is  made  in  real  property,  the  value  thereof 
shaU,  for  the  purposes  of  the  last  section,  be  considered  aa  part  of  the  real 
property  to  be  divided;  and  if  the  advancement  be  either  in  real  or  personal 
property,  and  shaU  in  either  case  not  exceed  the  share  or  portion  of  such 
real  or  personal  property  that  would  come  to  the  heir  so  advanced,  such 
heir  shall  not  refund  any  part  of  it,  but  shaU  take  or  receive  so  much  less 
out  of  the  whole  part  of  the  estate,  as  the  case  may  be,  as  wiU  make  the 
whole  share  equal  to  those  of  the  other  heirs  who  are  in  the  same  degree 
with  the  heir  so  advanced."    Or.  B.  ft  C.  Cd.  5584,  5585. 

The  Washington  Statates  Provide:  ''If  the  amount  of  such  advancement 
there  exceed  the  share  of  the  heir  so  advanced,  he  shall  be  excluded  from 

t  Estate  of  ZeUe,  74  CaL  125,  15  Eq.  597,  40  Am.  St.  Bep.  632,  29  Atl. 
Pae.  455;  statutes  under  section  137,  187;  Dame  v.  Lloyd,  82  Va.  859^  B 
ante;  Hattersly  v.  Bissett,  51  N.  J.      Am.  St.  Bep.  123,  5  a  S.  87. 
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''All  gifts  and  grants  are  made  as  advancements,  if  expressed 
in  the  gift  or  grant  to  be  so  made,  or  if  charged  in  writing  by  the  de- 
cedent as  an  advancement,  or  acknowledged  in  writing  as  such, 
by  the  child  or  other  successor  or  heir."[c]  The  presumption 
that  property  put  by  a  father  in  the  name  of  his  son  is  by  way  of 
advancement  is  not  conclusive.^ 

any  further  portion  in  the  division  and  distribution  of  tlie  estate,  but  be 
shaU  not  be  required  to  refund  any  part  of  such  advancement,  and  if  the 
amount  so  received  shall  be  less  than  his  share,  he  shall  be  entitled  to  so 
mueh  more  as  will  give  him  his  full  share  of  the  estate  of  the  decedent." 

"If  any  such  advancement  shall  have  been  made  in  real  estate,  the  value 
thereof  shall,  for  the  purposes  of  the  preceding  section,  be  considered  as  part 
of  the  real  estate  to  be  divided,  and  if  it  be  in  personal  estate,  and  if  in 
either  case  it  shall  exceed  the  share  of  real  or  personal  estate  respectively, 
that  would  have  come  to  the  heir  so  advanced,  he  shall  not  refund  any  part 
of  it,  but  shall  receive  so  much  less  out  of  the  other  part  of  the  estate  as 
wiU  make  the  whole  share  equal  to  those  of  the  other  heirs  who  are  in  the 
same  degree  with  him.''  Wash.  BaL  Gd.  462S,  4629  (Pierce's  Cd.  2709, 
2710). 

[c]  The  Oallfomla  Statute  (O.  O.  1397)  Provides:  "All  gifts  and  grants 
are  made  as  advancements,  if  expressed  in  the  gift  or  grant  to  be  so  made, 
or  if  charged  in  writing  by  the  decedent  as  an  advancement,  or  acknowledged 
in  writing  as  such,  by  the  child  or  other  successor  or  heir."  En.  March  21, 
1872. 

Tbe  Idaho,  Montana*  North  Dakota,  Oklahoma,  South  Dakota*  and  Utah 
Statutes  are  the  same  as  the  California.  Ida.  Bev.  8t.  5708;  Mont.  C.  C. 
1863;  N.  D.  Bev.  Cd.  6199;  OkL  Bev.  St  6907;  8.  D.  Civ.  Cd.  1106;  Utah 
Bev.  St.  2843. 

The  Kevada  Statute  Provides:  '^No  gift  and  grant  shall  be  deemed  to 
have  been  made  as  an  advancement  unless  so  expressed  in  the  gift  or 
grant,  or  charged  in  writing  by  the  deceased  as  an  advancement,  or  ac- 
knowledged in  writing  by  the  child  or  other  descendants  to  be  such."  Nev. 
Comp.  L.  3051. 

The  Oregon  Statute  Provides:  *'A11  grants  and  gifts  shall  be  deemed  to 
be  made  in  advancement  if  so  expressed  in  the  grant  or  gift,  or  if  so 
charged,  in  writing,  by  the  intestate,  or  aeknowledged,  in  writing,  to  be 
so  made  by  the  child  or  other  descendant  to  whom  it  is  made,  and  not 
otherwise."    Or.  B.  &  C.  Cd.  5586. 

The  Washington  Statute  Provides:  "All  gifts  and  grants  shall  be 
deemed  to  have  been  made  as  advancement,  if  expressed  in  the  gift  or 
grant  to  be  so  made,  or  if  charged  in  writing  by  the  intestate  as  an  ad- 

4  Faylor  v.  Taylor,  136  CaL  92,  68  Pac  482;   Buss  v«  Mebins,  16  GaL 
860. 
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§  140.  Determination  of  Value  of  Adyancement. — ^The  manner 
of  determining  the  value  of  an  advancement  is  prescribed  by  the 
statutes,  [d] 

▼ancement,   or  aeknowledged  in  writing  as  such  bj  the   child  or  other 
descendant."    Wash.  Bal.  Od.  4630  (Pierce's  Cd.  2711). 

The  Wyoming  Statute  Provides:  '^Tbe  maintenance,  education  or  supply 
of  money  to  a  child  under  the  age  of  majority,  without  any  view  to  appor- 
tion or  settlement  in  life,  shall  not  be  deemed  an  advancement  under 
section  686."    Wyo.  Bev.  8t.  4840. 

[d]  The  OaUfomla  Statute  (O.  0.  1398)  Provides:  «<If  the  value  of  the 
estate  so  advanced  is  expressed  in  the  conveyance,  or  in  the  charge  thereof 
made  by  the  decedent,  or  in  the  acknowledgment  of  the  party  receiving  it, 
it  must  be  held  as  of  that  value  in  the  division  and  distribution  of  the 
estate;  otherwise,  it  must  be  estimated  according  to  its  value  when  given, 
as  nearly  as  the  same  can  be  ascertained."    En.  March  21,  1872. 

The  Idaho,  Montana,  North  Dakota,  Oklahoma^  South  Dakota,  and  Utah 
Statutes  are  the  same  as  the  California.  Ida.  Bev.  St.  5709;  Mont.  C.  C. 
1864;  N.  D.  Bev.  Cd.  5200;  Okl.  Bev.  St.  6908;  S.  D.  Civ.  Cd.  1107;  Utah 
Bev.  St.  2844. 

The  Nevada  Statute  Provides:  "If  the  value  of  the  advancement  shall 
be  expressed  in  the  conveyance,  or  in  the  charge  thereof  made  by  the 
decedent,  or  in  the  acknowledgment  of  the  party  receiving  it,  it  shall 
be  considered  of  that  value  in  the  distribution  and  division  of  the  estate; 
otherwise  it  shall  be  estimated  according  to  its  value  when  given  as  nearly 
as  the  same  can  be  ascertained."    Nev.  Comp.  L.  3052. 

The  Oregon  Statutes  Provide:  "If  the  intestate  leave  a  widow  and  issue, 
and  any  of  such  issue  shall  have  received  an  advancement  from  the  intes- 
tate in  his  lifetime,  the  value  of  such  advancement  shall  not  be  taken 
into  consideration  in  computing  the  part  to  be  given  to  the  widow,  but 
such  widow  shall  only  be  entitled  to  receive  the  one-half  of  such  residue, 
after  deducting  the  value  of  such  advancement." 

"If  the  value  of  the  property,  real  or  personal,  so  advanced  be  expressed 
in  the  conveyance  or  writing  whereby  the  same  is  granted  or  given,  or  in 
the  charge  thereof  made  by  the  intestate,  or  in  the  acknowledgment  by  the 
party  receiving  it,  in  the  division  and  distribution  of  the  estate,  such  advance- 
ment shall  be  considered  of  the  value  so  expressed;  otherwise,  it  shall  be 
estimated  at  its  value  when  granted  or  given."    Or.  B.  &  C.  Cd.  5579,  5587. 

The  Washington  Statutes  Provide:  "If  the  value  of  the  estate  so  advanced 
shall  be  expressed  in  the  conveyance,  or  in  the  charge  thereof  made  by  the 
intestate,  or  in  the  acknowledgment  by  the  party  receiving  it,  it  shall  be 
>  considered  of  that  value  in  the  division  and  distribution  of  the  estate,  other- 
wise, it  shall  be  estimated  at  its  value  when  given." 

"If  the  intestate  leave  a  widow  and  issue,  and  any  relation  have  received 
an  advancement  from  the  intestate  in  his  lifetime,  the  value  of  such  advance- 
ment shall  not  be  taken  into  consideration  in  computiug  the  one  half  part 
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§  141.  Death  of  Heir  Beoeiving  Advanoement. — ^And  the  eon« 
sideration  to  be  given  an  advancement  in  case  the  heir  receiving 
it  dies  before  the  donor  is  also  provided  for  by  statute,  [e] 

9  142.  Liability  of  Heir  for  Obligations  of  Deoedent.— Per- 
sons who  succeed  to  the  property  of  a  decedent  are  liable  for  his 
obligations,  [f]    However,  heirs  are  not  bound  to  pay  the  debts 

to  be  assigned  to  the  widow,  bat  she  shaU  be  entitled  to  the  one  half  part 
only  of  the  said  residae,  after  deducting  the  yalne  of  the  adyaneement.'* 
Wash.  Bal.  Cd.  4631,  4639  (Pierce's  Cd.  2712,  2717). 

[a]  The  OaUfoniia  Statate  (O.  0. 1399)  PtOTidss:  <<If  any  child,  or  other 
heir  receiving  advancement,  dies  before  the  decedent,  leaving  heirs,  the  ad- 
vancement must  be  taken  into  consideration  in  the  division  and  distribution 
of  the  estate,  and  the  amount  thereof  must  be  allowed  accordingly  by  the 
representativea  of  the  heirs  receiving  the  advancement,  in  like  manner  as  if 
the  advancement  had  been  made  directly  to  them."  En.  March  21,  1872. 
Amd.  1905,  609. 

Ths  Idaho,  Montana,  North  Dakota,  Oklahoma,  Soath  Dakota,  and  Utali 

Statutes  are  the  same  as  the  California.  Ida.  Be  v.  St.  5710;  Mont.  C.  C. 
1865;  N.  D.  Bev.  Cd.  5201;  OkL  Bev.  St.  6609;  S.  D.  Civ.  Cd.  1108;  Utah 
Bev.  St.  2845. 

The  Nevada  Statute  Provides:  <<If  any  child,  or  other  lineal  descendant 
so  advanced,  shall  die  before  the  person  making  the  advancement  leaving 
issue,  the  advancement  shall  be  taken  into  consideration  in  the  distribution 
and  division  of  the  estate,  and  the  amount  thereof  shall  be  allowed  accord- 
ingly by  the  representatives  of  the  heirs  so  advanced  in  the  like  manner 
as  if  the  advancement  had  been  made  directly  to  them."  Nev.  Comp.  L. 
3053. 

The  Oregon  Statate  Provides:  ''If  any  child  or  lineal  descendant  to  whom 
an  advancement  is  made  shall  die  before  the  intestate,  leaving  issue,  such 
advancement  shall  be  deemed  made  to  sueh  issue,  and  the  division  and  dis- 
tribution of  the  estate  shall  be  made  accordingly. ' '    Or.  B.  &  C.  Cd.  5588. 

The  Washington  Statate  Provides:  "If  any  chUd  or  lineal  descendant  so 
advanced,  shall  die  before  the  intestate,  leaving  issue,  the  advancement 
shall  be  taken  into  consideration  in  the  division  and  distribution  of  the 
estate,  and  the  amount  thereof  shall  be  allowed  accordingly  by  the  repre- 
sentatives of  the  heir  so  advanced,  as  so  much  reserved  toward  their  share 
of  the  estate  in  like  manner  as  if  the  advancement  had  been  made  directly 
to  them."    Wash.  Bal.  Cd.  4632  (Pierce's  Cd.  2713). 

[f]  The  California  Statate  (O.  0.  1408)  Provides:  "Those  who  succeed 
to  the  property  of  a  decedent  are  liable  for  his  obligations  in  the  cases  and 
to  the  extent  prescribed  by  the  Code  of  Civil  Procedure."  En.  March  21, 
1872. 
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or  discharge  the  obligations  of  their  ancestor,  unless  they  have 
received  property  from  him.  If  they  have  received  assets  from 
his  estate,  then  they  are  responsible  to  the  extent  of  their  in- 
heritance, but  not  beyond  that.  It  follows  that  one  who  seeks 
a  satisfaction  for  the  debts  or  obligations  of  a  decedent  from  the 
heirs  has  the  burden  to  show  that  they  have  inherited  property 
from  the  estate  of  the  decedent.^  In  Colorado  a  surviving  hus- 
band inherits  half  of  the  estate  of  his  wife,  but  he  takes  it  sub- 
ject to  the  payment  of  her  debts.^  In  several  of  the  states  stat- 
utes expressly  declare  that  the  heirs  or  devisees  of  any  person 
who  has  made  any  covenant  or  agreement  in  reference  to  the 
title  of  real  property  are  answerable  thereon  to  the  extent  of  the 
land  descended  or  devised  to  themJ 


§  143.  Release  by  Heir  of  Expectancy. — ^At  the  common  law 
a  mere  possibility,  such  as  the  expectancy  of  an  heir,  was  not  re- 
garded as  such  an  existing  interest  as  to  be  the  subject  of  a  sale 
or  of  an  assignment;  but  a  more  liberal  rule  prevailed  in  equity, 
and  there  agreements  for  the  sale  or  release  of  expectancies,  if 
fairly  made  and  for  an  adequate  consideration,  were  enforced 
upon  the  death  of  the  ancestor.®    The  Civil  Code  of  California 

The  M(mtana  and  OUahoma  Statutes  are  praetieally  the  (utme  as  the  Cali- 
fornia.   Mont.  C.  G.  1871;  Okl.  Bev.  St.  6914. 

The  Statutes  of  North  Dakota  and  South  Dakota  are  the  same  as  the 
California,  except  that  they  use  the  words  "probate  code"  instead  of  ''coda 
of  civil  procedure."    N.  D.  Rev.  Cd.  6206;  S.  D.  Civ.  Cd.  1113. 

The  Oregon  Statute  ProvideB:  "The  next  of  kin  of  a  deceased  person  are 
liable  to  a  suit  in  equity  by  a  creditor  of  the  estate  to  recover  the  dis- 
tributive shares  received  out  of  such  estate,  or  to  so  much  thereof  as  may 
be  necessary  to  satisfy  his  debt.  The  suit  may  be  against  &1I  of  the  next 
of  kin  jointly  or  against  any  one  or  more  of  them  severally."  Or.  B.  Sb  C. 
Cd.485. 


B  Bacon  v.  Thornton,  16  Utah,  138, 
51  Pao.  153;  see  the  note  in  112  Am. 
St.  Bep.  1017,  on  the  liability  of  an 
heir  for  the  debts  of  his  ancestor. 

6  Nichols  V.  Lee,  16  Colo.  147,  26 
Pac.  157. 

7  CaL  C.  C.  1115;  Mont.  C.  C. 
1521;  Nev.  Comp.  L.  2687. 

8  Estate  of  Garcelon,  104  Cal.  570, 
48  Am.  St.  Bep.  134,  38  Pac  414, 


32  L.  B.  A.  595;  note  in  56  Am.  St. 
Bep.  339. 

While  the  law  may  not  give  effect 
to  transfers  and  releases  of  heirship, 
they  are  cognizable  in  equity,  and  in 
proper  cases  afford  a  complete  de- 
fense by  way  of  estoppel.  This 
equitable  defense  by  way  of  estoppel 
is  cognizable  by  the  court  in  pro- 
bate.   Estate  of  Edelman,  148  OaL 
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does  not  change  the  mie  by  which  courts  of  equity  were  thereto- 
fore governed  in  dealing  with  this  class  of  contracts;  and  It  is 
competent  for  an  heir  in  that  state  to  relinquish  to  his  ancestor 
all  interest  in  the  estate  of  the  latter  which  might  otherwise, 
in  the  future,  vest  in  him  as  such  heir.*  In  case  the  release  of 
a  right  of  inheritance  is  to  the  ancestor  himself,  the  rule  requir- 
ing the  person  relying  on  it  to  prove  its  fairness  is  no  longer  in 
force.*^ 

If  a  husband  and  wife  execute  an  agreement  of  separation 
whereby  each  releases  all  claim  to  the  property  of  the  other  and 
all  right  of  inheritance  thereto,  and  the  agreement  is  lived  up  to 
by  both  during  her  lifetime,  he  will  not  be  heard  to  say,  after 
her  death,  that  the  contract  is  unfair.**  In  Oregon,  however,  a 
contract  between  a  husband  and  wife  for  the  relinquishment  by 
him  of  his  estate  by  the  curtesy  is  invalid.*^  But  he  may,  by  deed 
conveying  his  property  to  her,  exclude  himself  from  his  rights 
of  inheritance  and  curtesy  therein.** 


233,  82  Pac.  962,  113  Am.  St.  Bep. 
231. 

An  aetion  by  a  devisee  to  set  aside 
his  release  of  his  share,  on  the 
ground  of  fraud,  is  not  within  the 
exclusive  jurisdiction  of  the  county 
court  in  which  the  administration  is 
pending.  Ward  v.  Du  Pree,  16  S.  D. 
500,  94  N.  W.  397. 

An  agreement  hj  a  widow  with 
other  distributees  to  accept  one-sixth 
of  the  estate,  when  she  is  entitled  to 
one-third,  entered  into  under  a  dear 
misapprdiension  of  her  legal  rights, 


may  be  rescinded,  if  she  acts 
promptly.  Qriffing  t.  Qislason  (S. 
D.),  109  N.  W.  646. 

»  Estate  of  Qarcelon,  104  Gal.  570, 
43  Am.  St.  Bep.  134,  38  Pac.  414,  32 
L.  B.  A.  595. 

10  Estate  of  Edelman,  148  Gal.  233, 
113  Am.  St.  Bep.  231,  82  Pac.  962. 

11  Estate  of  Edelman,  148  Gal.  233, 

113  Am.  St.  Bep.  231,  82  Pac.  962. 

12  McCrary  v.  Bigg«rs,  46  Or.  465, 

114  Am.  St.  Bep.  882,  81  Pac.  356. 
18  Jenkins  v.  Hally  26  Or.  79,  37 

Fae.  62. 
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CHAPTER  IV. 

ESCHEAT  OF  PBOPERTT  TO  STATE. 

9  144.  Escheat  of  property  in  general. 

S  145.  Institution  of  proceedings  to  discover  ana  recover  property. 

j  146.  Information  and  summons. 

$  147.  Appointment  of  receiver. 

fi  148.  Appearance,  pleading,  trial  and  judgment. 

§  149.  Proceedings  by  claimants  of  escheated  estates. 

J  150.  Compensation  of  counsel. 

§  151.  Compensation  of  informers. 

S  152.  Vacation  of  decrees. 

S  153.  Appeal  and  writ  of  error. 

§  144.  Escheat  of  Property  In  General. — ^Whenever  the  title 
to  any  property  fails  for  want  of  heirs  or  next  of  kin,  it  reverts 
to  the  state.^  This  rule  is  the  subject  of  separate  statutory  pro- 
visions in  some  states; [a]  in  others  it  is  incorporated  in  the  gen- 

[a]  The  Oalifomia  Statute  (Pol.  0.  41)  Provides:  "All  property,  real  and 
personal,  within  the  limits  of  this  state,  which  does  not  belong  to  any  per- 
son, belongs  to  the  people.  Whenever  the  title  to  any  property  faUs  for 
want  of  heirs  or  next  of  kin,  it  reverts  to  the  people. ' '    En.  March  12,  1872. 

The  Arizona  Statute  Provides:  "If  any  person  die,  seized  of  any  real 
estate,  or  possessed  of  any  personal  estate,  without  any  devise  thereof,  and 
having  no  heirs— or  where  the  owner  of  any  real  or  personal  estate  shall  be 
absent  for  the  term  of  seven  years,  and  is  not  known  to  exist,  such  estate 
shall  escheat  to  and  vest  in  the  territory."    Ariz.  Bev.  St.  2470. 


1  State  V.  Stevenson,  6  Idaho,  367, 
55  Pac.  886.  In  the  absence  of  heirs, 
property  vests  immediately  in  the 
state  without  the  intervention  of  pro- 
bate courts.  Territory  v.  Kleem,  1 
Wash.  183,  23  Pac.  417.  Escheats 
are  not  favored  by  the  law.  People 
V.  Stockton  Sav.  etc.  Soc,  133  OaL 
611,  85  Am.  St.  Rep  225,  65  Pac  1078. 

Under  the  laws  of  Washington, 
1862-63,  pp.  261-264,  sections  340,  352, 
on  the  death  of  a  nonresident  owner 
of  land  in  the  territory,  his  widow 
did  not  inherit  as  an  heir  at  law,  but 


for  want  of  other  heirs  the  land  es- 
cheated to  the  county  where  it  was 
situated,  subject  only  to  her  dower. 
Pacific  Bank  v.  Hannah,  90  Fed.  72, 
32  C.  C.  A.  522. 

After  the  conquest  of  California, 
the  Mexican  law  of  escheats  did  not 
continue  in  force  until  the  ratification 
of  the  treaty  with  Mexico,  but  was 
abrogated  by  such  conquest  as  far  as 
citizens  of  the  United  States  and 
sliens  were  concerned.  People  v.  Fol* 
som,  5  CaL  373. 
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eral  statutes  of  succession.'  The  state,  however,  does  not  come 
in  bj  succession;  and  an  action  of  escheat  becomes  necessary  to 
vest  the  title  in  the  state,  whether  the  estate  consists  of  real  or 
personal  property.* 


§  145.  Institution  of  Proceedings  to  Discover  and  Becover 
Property. — The  different  codes  provide  more  or  less  in  detail  the 
proceedings  ^  to  be  instituted  by  the  attorney  general,  or  district 

The  Montana,  North  Dakota,  and  Wyoming  Statutes  are  the  tame,  or 
practically  the  same,  as  the  OaUfomia.  Mont.  Pol.  G.  61;  N.  D.  Bev.  Od. 
7;  Wyo.  Bev.  St.  2306. 

The  Nevada  Statute  Provides:  "If  any  person  shall  die,  or  any  person 
who  may  have  died,  within  this  state,  seised  of  any  real  or  personal  estate, 
and  leaving  no  heirs,  representatives,  devisees,  or  legatees  capable  of  in- 
heriting or  holding  the  same,  and  in  all  cases  where  there  is  no  owner  of 
such  estate  capable  of  holding  the  same,  such  estate  shall  escheat  to  and 
be  vested  in  the  state  of  Nevada."    Nev.  Comp.  L.  3059. 

The  Oregon  Statute  Providee:  "When  any  person  shall  die  intestate  with- 
out heirs,  leaving  any  real,  personal,  or  mixed  property,  interest  or  estate 
in  this  state,  the  same  shall  escheat  to  and  become  the  property  of  this 
state. ' ' 

"Immediately  upon  the  death  of  a  person  who  shall  die  intestate  without 
heirs,  leaving  any  real,  personal,  or  mixed  property,  interest,  or  estate  in 
this  state,  the  same  shall  vest  in  the  state  of  Oregon,  subject  only  to  the 
lawful  claims  of  creditors,  and  as  in  this  act  hereinafter  provided;  and  in 
case  the  property,  interest  or  estate  of  a  person  dying  without  heirs  is  sub- 
ject to  a  lien  created  during  the  life  of  such  decedent,  the  state  may  be 
made  a  party  defendant  upon  foreclosure  thereof  by  service  of  a  copy  of 
complaint,  together  with  summons  therein,  upon  the  district  attorney  of  the 
county  in  which  said  property,  interest,  or  estate  is  located,  and  it  shall  be 
bound  by  any  order,  judgment,  or  decree  entered  in  such  foreclosure  pro- 
ceeding in  like  manner  and  with  like  effect  as  any  natural  person."  Or.  L. 
1903,  p.  127,  sees.  1,  3. 


3  See  the  statutes  under  section  118, 
ante.  The  Oregon  statute  makes  a 
special  provision  for  the  escheat  of 
certain  money  belonging  to  the  es- 
tates of  inmates  of  the  soldiers'  home. 
Or.  Stats.  1907,  p.  24B. 

3  Estate  of  Miner,  143  Gal.  194, 
76  Pac.  968. 

4  For  a  discussion  of  the  prooeed- 
ings  for  the  discovery  of  escheated 
property,  see  People  v.  Hibernia  Sav. 
ft  Loan  Soc.,  72  Cal.  21,  13  Pac.  48. 


Statutes  providing  for  escheat  of  es- 
tates of  alien  heirs  do  not  apply  to 
citizens  of  the  United  States.  In  re 
Pomeroy,  33  Mont.  69,  81  Pac.  629. 
By  the  civil  law,  as  well  as  by  the 
common  law,  the  king  cannot  take 
upon  himself  the  possession  of  an  es- 
tate said  to  have  escheated,  until 
the  fact  is  jurisdictionally  ascertaiued 
by  a  proceeding  in  the  nature  of  an 
inquest  of  office.  People  v.  Folsom, 
6  Cal.  373. 
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attorney,  for  the  discovery  and  recovery  of  escheated  prop- 
erty, [b]     The  California  statute  does  not  authorize  the  attorney 

[b]  The  OaUfornift  Statute  (PoL  O.  474)  ProvldeB:  ''It  tliaU  be  the  duty 
of  the  attorney  general  to  institute  investigation  for  the  discovery  of  all 
real  and  personal  property  which  m&j  have  or  should  escheat  to  the  state, 
and  for  that  purpose  shall  have  full  power  and  authority  to  cite  any  and  all 
persons  before  any  of  the  superior  courts  of  this  state  to  answer  investiga- 
tions and  render  accounts  concerning  said  property,  real  or  personal,  and  to 
examine  all  books  and  papers  of  any  and  all  corporations.  When  any  real 
or  personal  property  shall  be  discovered,  which  should  escheat  to  the  state, 
the  attorney  general  must  institute  suit  in  the  superior  court  of  the  county 
where  said  property  shall  be  situated,  for  recovery,  to  escheat  the  same  to 
the  state.  The  proceedings  in  such  actions  shall  be  those  provided  for  in 
title  eight,  part  three,  Code  of  Civil  Procedure.  The  attorney  general  may, 
for  the  purposes  and  objects  of  this  section,  employ  counsel  to  act  in  his 
place  and  stead  for  the  discovery  and  recovery  of  both  personal  and  real 
property,  and  in  such  proceedings,  both  in  investigation  for  discovery  or 
proceedings  for  recovery,  such  counsel  so  employed  shall  have  the  power 
and  authority  of  the  attorney  general.  The  compensation  for  services  of 
such  counsel  shall  be  determined  by  the  board  of  examiners,  and  paid  out 
of  the  sums  so  found  to  be  escheated  and  recovered  to  the  state,  and  not 
otherwise;  provided,  that  the  state  of  California  shall  in  no  case  be  re- 
sponsible for  any  charges  for  attorney  fees  for  suits  prosecuted  under  this 
act,  but  the  attorney  general  is  hereby  authorized  to  pay  to  the  person  or 
persons  discovering  the  same  the  costs  and  charges  of  prosecuting  any  suit 
or  suits  under  this  act,  a  sum  not  in  any  case  exceeding  ten  per  cent  of 
the  sums  actually  received  as  provided  in  this  act."  En.  Stats.  1875-76,  15. 
Amd.  1880,  18. 

The  Arisona  Statutes  Provide:  "When  the  district  attorney  of  any  county 
shall  be  informed  or  has  reason  to  believe  that  an  executor  under  the  will 
of  any  person  who  has  died  without  heirs,  and  without  having  devised  his 
estate  has  not  accepted  the  trust,  and  that  no  administrator  with  the  will 
annexed  has  been  appointed;  or  where  said  attorney  shall  discover  that  no 
letters  of  administration  on  the  estate  of  an  intestate,  who  has  died  without 
heirs  have  been  granted,  he  shall  file  a  complaint  in  behalf  of  the  territory, 
in  the  district  court  of  the  county,  where  such  succession  is  required  to  be 
opened,  according  to  the  law  regulating  the  place  of  opening  successions 
which  complaint  shall  set  forth  a  description  of  the  estate,  the  name  of  the 
person  last  lawfully  seised  or  possessed  of  the  same,  the  names  of  the  ten- 
ants or  persons  in  actual  possession,  if  any,  and  the  names  of  the  persons 
claiming  the  estate,  if  any  such  are  known  to  claim  the  same,  and  the  facts 
and  circumstances  in  eonsequence  of  which  such  estate  is  claimed  to  have 
escheated;  praying  for  a  writ  of  possession  for  the  same  in  behalf  of  the 
territory. 

"Such  court  shall  award  and  issue  a  scire  facias  against  such  persons  as 
shall  be  alleged  in  such  complaint  to  hold  possession  or  claim  such  estate, 
requiring  them  to  appear  and  show  cause  why  such  estate  shall  not  be  vested 
ia  the  territory  at  the  next  term  of  the  court. 
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general,  or  the  counsel  appointed  by  him,  to  examine  the  boohs 
and  papers  of  a  corporation,  except  under  the  order  and  super- 
vision of  the  court.' 

"Such  scire  faciaa  shall  be  aenred  ten  days  before  the  day  of  trial,  and 
the  court  shall  make  an  order  setting  forth  briefly  the  contents  of  such 
complaint,  and  requiring  all  persons  interested  in  the  estate  to  appear  and 
show  cause  why  the  same  should  not  be  vested  in  the  territory,  which  order 
shall  be  published  as  required  by  section  64  of  the  Code  of  Procedure  in 
civil  suits." 

"It  shall  be  the  duty  of  the  attorney  general  to  institute  investigation 
for  the  discovery  of  aU  real  and  personal  property,  which  may  have  or  would 
have  escheated  to  the  territory,  and  for  that  purpose  shaU  have  full  power 
and  authority  to  cite  any  and  aU  persons  before  any  of  the  district  courts 
of  this  territory  to  answer  investigations  and  render  accounts  concerning 
said  property,  real  or  personal,  and  to  examine  all  books  and  papers  of  any 
and  all  corporations.  When  any  real  or  personal  property  shall  be  discov- 
ered, which  should  escheat  to  the  territory,  the  attorney  general  must  in- 
stitute suit  in  the  district  court  of  the  county  where  said  property  shaU  be 
situated,  for  the  recovery,  to  escheat  the  same  to  the  territory.  The  pro- 
ceedings in  all  such  actions  shall  be  those  provided  for  in  the  law  relating 
to  escheat  estates."    Ariz.  Bev.  St.  2471,  2472,  2473,  165. 

The  Montana  Statute  is  the  same  as  the  California,  except  that  the  words 
*' district  court"  appear  in  place  of  ''superior  court."    Mont.  Pol.  C.  463. 

Tbe  Nevada  Statute  PrOTldes:  "Whenever  the  attorney  general  shall  be 
Informed,  or  shall  have  reason  to  believe,  that  any  real  or  personal  estate 
has  become  escheatable  to  this  state  for  the  reasons  specified  in  the 
preceding  section,  or  that  any  such  estate  has  for  any  other  reason  be- 
come escheatable,  it  shall  be  his  duty  to  file  an  information  in  behalf  of 
the  state  in  the  district  court  of  the  county  wherein  such  estate,  or  any 
part  thereof,  is  situated,  setting  forth  a  description  of  the  estate,  the 
name  of  the  person  last  lawfully  seised,  the  name  of  the  terre-tenant 
and  persons  claiming  such  estate,  if  known,  and  the  facts  and  circum- 
blanees  in  consequence  of  which  said  estate  is  claimed  to  have  become 
escheated,  and  alleging  that  by  reason  thereof  the  state  of  Nevada  has  by 
law  right  to  such  estate;  whereupon,  such  court  shall  order  that  a 
citation  be  issued,  to  such  person,  or  persons,  bodies  politic  or  corporate, 
alleged  in  such  information  to  hold,  possess  or  claim  such  estate,  requiring 
them  to  appear  and  show  cause  why  such  estate  should  not  be  vested  in 
the  state  of  Nevada,  said  citation  to  be  made  returnable  within  the  time 
allowed  by  law  in  other  civil  actions.  The  court  may  also,  if  deemed 
advisable,  order  the  citation  to  be  published  in  a  newspaper  published  in 
said  county  if  any,  and,  if  none,  then  in  some  other  newspaper  in  this 
state."    Nev.  Comp.  L.  8060. 

The  Nortb  Dakota^  Sontli  Dakota  and  OUahoma  Statutes  are  set  forth 
under  section  132,  ante. 

s  People  V.  Hibemia  Sav.  ft  Loan  v.  G^erman  Loan  4  Sav.  Soc.,  72  GsL 
Soc,  72  GaL  21,  13  Pac  48;  People      28,  13  Pac.  51. 
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§  146.  Information  and  Summons. — ^Whenever  the  attorney 
general  is  advised  that  any  estate  has  escheated  to  the  state,  he 

The  Oregon  Stotntes  Provide:  "The  state  maj  maintain  any  action, 
suit,  or  proceeding  necessary  to  recover  the  possession  of  any  such  prop- 
erty, interest  or  estate,  or  for  the  enforcement  or  protection  of  the  rights 
to,  or  on  account  thereof,  in  like  manner  and  with  like  effect  as  any 
natural  person.  Such  actions,  suit,  or  proceeding  shall  be  prosecuted  by 
the  district  attorney  of  the  county  in  which  such  property,  interest,  or 
estate  is  located  or  affected,  by  the  leave  and  under  the  direction  of 
the  governor,  and  not  otherwise."    Or.  L.  1903,  p.  127,  sec.  3. 

"At  any  time  after  the  death  of  such  person  and  whenever  the  gov- 
ernor is  informed,  or  has  reason  to  believe,  that  any  such  property  has 
escheated  to  the  state,  he  shall  direct  the  district  attorney  of  the  ju- 
dicial district  in  which  such  property  may  be,  to  file  an  information  in 
behalf  of  the  state  of  Oregon  and  in  the  name  of  the  state,  in  the  circuit 
court  of  the  county  in  which  such  estate,  or  any  part  thereof,  is  situated, 
setting  forth  the  description  of  the  same,  the  name  of  th6  person  last 
seised,  the  name  of  the  occupant,  or  the  person  in  possession  and  claiming 
the  same,  if  known,  and  the  fact  that  such  person  last  seised  has  died 
without  heirs,  leaving  the  property  so  described  in  the  information  es- 
cheated and  invested  in  the  state.  Upon  filing  such  information,  a  sum- 
mons must  issue  to  the  person  or  occupant  in  possession,  requiring  him 
to  appear  and  answer  the  information  within  the  time  allowed  by  law 
in  civil  actions,  and  the  court  must,  upon  the  application  of  the  district 
attorney,  make  an  order  setting  forth  briefly  the  contents  of  the  in- 
formation and  requiring  all  persons  interested  in  the  estate  to  appear  and 
show  cause,  if  any  they  have,  within  such  time  aa  the  court  making 
the  order  may  fix,  not  less  than  six  weeks  from  the  date  thereof,  why  the 
title  should  not  vest  in  this  state,  which  order  must  be  published  for  at 
least  six  successive  weeks  from  date  thereof,  in  a  newspaper  published 
in  the  county,  if  one  be  published  therein,  and  in  case  no  newspaper  is 
published  in  the  county,  then  in  such  newspaper  as  the  court  by  order 
may  direct,  and  jurisdiction  for  the  purpose  of  declaring  an  escheat 
shall  be  vested  exclusively  in  the  circuit  courts  of  the  state,  subject 
to  appeal  to  the  supreme  court.''    Or.  L.  1908,  p.  127,  sec.  4. 

"After  an  information  to  escheat  an  estate  has  been  filed  in  a  circuit 
court  of  the  state  and  a  summons  has  been  issued  and  served  upon  the 
person  or  occupant  in  possession  of  said  estate,  aa  required  in  this  act, 
and  after  making  the  order  above  provided  for,  the  county  court  shall 
be  ousted  of  jurisdiction  to  determine  the  question  of  heirship  or  right 
of  claimants  to  said  estate,  except  aa  to  the  claims  of  creditors,  and  its 
jurisdiction  shall  only  continue  for  the  purpose  of  determining  the  claims 
and  demands  of  creditors,  as  hereinafter  provided,  and  to  collect  debts 
and  demands  due  the  decedent  at  the  time  of  his  death  and  to  otherwise 
settle  and  close  the  estate."    Or.  L.  1903,  p.  128,  sec.  5. 

"The  fact  that  any  personal  property  of  a  decedent  may  have  escheated 
to  the  state  shall  not  oust  the  probate  court  of  jurisdiction  to  order  a 
sale  thereof  at  any  time,  and  the  proceed!  of  such  sale,  aa  weU  as  any 
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mogt  file  an  information  in  the  superior  court  of  the  county  in 

money  in  the  hands  of  the  adminiBtTator,  may,  upon  order  of  laid  eonrt, 
\t  any  time  after  the  expiration  of  six  months  from  the  pnblieation 
«f  notice  of  the  appointment  of  the  said  administrator,  be  applied  as  in 
the  ordinary  course  of  administration  in  payment  of  claims  against  the 
estate  of  said  decedent;  provided,  that  application  therefor  specifying  the 
claims  to  be  paid  shall  be  first  made  in  writing  by  the  administrator 
to  the  said  county  court,  and  a  copy  of  such  application  shall  be  served 
upon  the  district  attorney  conducting  the  escheat  proceeding  at  least 
twenty  days  prior  to  the  making  of  an  order  for  such  payments. '^  Or. 
L.  1903,  p.  130,  sec.  8. 

"The  governor  is  hereby  authorized  and  empowered  to  employ  addi- 
tional counsel  in  all  cases  arising  under  the  provisions  of  this  act,  in 
which  he  deems  it  for  the  best  interests  of  the  state;  and  whenever  it 
shall  appear  to  the  governor  necessary  to  employ  additional  counsel  to 
aid  the  district  attorney  in  the  prosecution  or  defense  of  any  action,  suit, 
or  proceeding,  authorized  by  said  law,  such  counsel  should  be  paid 
such  sum  or  sums  for  such  services  as  the  court  before  whom  such  act^'^n, 
suit,  or  proceeding  is  had  shall  deem  reasonable,  which  compensation 
shall  be  paid  out  of  the  proceeds  arising  therein  as  costs  of  the  state 
in  the  acquiring  or  defense  of  said  escheated  property. '^  Or.  L.  1903,  p. 
132,  sec.  13. 

The  Utah  Statute  Provides:  "It  is  the  duty  of  the  attorney  general  to 
institute  investigations  for  the  recovery  of  all  real  or  personal  property 
which  may  have  escheated  or  should  escheat  to  the  state,  and  for  that 
purpose  he  has  the  power  to  cite  any  and  all  persons  before  any  of  the 
district  courts  of  this  state  to  answer  inquiries  and  render  accounts  con- 
cerning the  said  property,  real  or  personal,  and  to  examine  all  books  and 
papers  of  any  and  all  corporations.  When  any  real  or  personal  property 
is  discovered  which  should  escheat  to  the  estate,  the  attorney  general 
must  institute  suit  in  the  district  court  of  the  county  where  said  property 
shall  be  situated  for  the  recovery,  to  escheat  the  same  to  the  state."  Utah 
Bev.  8t.  2440. 

The  Utah  Statute  also  Provides:  "When  any  person  has  died,  or  shall 
hereafter  die  intestate  and  without  heirs,  leaving  property  in  this  state, 
it  shall  be  the  duty  of  the  court,  upon  notice  of  that  fact,  to  appoint 
a  special  administrator  to  take  charge  of  such  property.  The  special 
administrator  shall  give  a  bond  conditioned  for  the  faithful  performance 
of  his  trust,  and  shall  annually  render  to  the  court  appointing  him  a 
detailed  account  of  the  condition  of  the  estate.  The  special  administra- 
tor may  sue,  and  be  sued,  and  he  shall  be  allowed  by  the  court,  out  of 
the  proceeds  of  the  estate,  a  reasonable  sum  for  his  services  and  ex- 
penses.''   Utah  Bev.  St.  3975. 

"At  the  expiration  of  two  years  after  such  appointment,  if  no  claimant 
shall  have  appeared  and  established  his  right  to  the  estate,  the  same 
shaU  be  deemed  to  have  escheated  to  the  state,  and  the  court  shall  direct 
the  sale  of  all  of  the  property  and  shall  cause  the  proceeds  thereof, 
after  the  payment  of  debts  and  expenseSi  and  taxes,  to  be  paid  into  the 
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which  the  property  is  situated  upon  which  a  summons  must  be  is- 
sued to  the  claimant  and  possessor,  and  an  order  to  show  cause 

state  treaanrj  for  the  benefit  of  the  state  school  fnnd.  The  special 
administrator  shaU  deposit  a  receipt  for  such  payment  with  the  state 
auditor,  and  a  duplicate  thereof  with  the  county  derk.'^  Utah  Bev.  St. 
3976. 

The  Washington  Statute  ProYides:  "Whenever  any  person  possessed  of 
any  property  within  this  state  shall  die  intestate  leaving  no  heirs,  such 
property  shall  escheat  to  and  the  title  thereto  immediately  vest  in  the 
state  of  Washington,  subject,  however,  to  existing  liens  thereon,  the 
payments  of  decedent's  debts,  and  expenses  of  administration."  Wash. 
L.  1907,  p.  263. 

"Such  estates  shall  be  administered  and  settled  in  the  same  manner 
as  other  estates.  If  at  the  expiration  of  eighteen  months  after  the 
issuance  of  letters  of  administration  no  heirs  shaU  have  appeared  and 
established  their  claim  thereto,  the  court  having  jurisdiction  of  such 
estate  shaU  render  a  decree  escheating  all  the  property  and  effects  of 
such  decedent  to  the  state  of  Washington."    Wash.  L.  1907,  pp.  253,  254. 

"After  any  estate  shall  have  been  escheated  as  aforesaid,  it  shaU 
be  the  duty  of  the  administrator  thereof,  under  the  supervision  and  direc- 
tion of  the  court,  to  seU  all  the  personal  property,  such  sales  to  be  made 
in  such  manner  and  upon  such  terms  and  conditions  as  the  court  may  deem 
to  the  best  advantage  to  the  eatate.  The  proceeds  of  such  personal 
property  shall  be  first  exhausted  before  any  real  property  shall  be  sub- 
jected to  the  debts  of  decedent,  expenses  of  administration,  or  the  satis- 
faction of  liens  thereon."    Wash.  L.  1907,  p.  254. 

"The  State  board  of  tax  commissioners  shall  have  supervision  of  aU 
matters  relating  to  escheats.  Whenever  the  said  board  shall  have  in- 
formation that  any  person  possessed  of  property  within  this  state  has 
died  intestate  and  without  known  heirs  said  board,  or  any  member  thereof, 
may  apply  to  the  court  for  the  appointment  of  an  administrator,  or  take 
such  other  steps  as  it  may  deem  proper.  No  sale  of  any  property  of  such 
estate,  except  perishable  goods  or  settlement  of  any  final  account,  shaU 
be  made  or  be  valid  until  after  fifteen  days'  notice  in  writing  and  shaU 
have  been  first  served  upon  the  said  board  of  tax  commissioners.  Said 
board,  or  any  member  thereof,  may  demand  of  any  administrator,  other 
officer  or  person  having  charge  of  or  being  in  possession  of  such  estate 
or  property,  or  any  portion  thereof,  and  it  shall  be  the  duty  of  such 
officer  or  person  to  furnish  said  board  or  any  member  thereof,  any  in- 
formation or  copies  of  any  papers,  voucherSi  claims  or  reports  in  his 
possession,  relating  thereto,  and  failure  or  refusal  so  to  do  shaU  be  cause 
for  his  removal  by  the  court."    Wash.  L.  1907,  p.  254. 

"Upon  the  settlement  of  any  escheated  estate,  and  before  the  discharge 
of  the  administrator,  officer  or  person  in  charge  thereof,  all  moneys  in 
his  hands  shall  be  paid  to  the  state  treasurer  who  shaU  issue  his  receipt 
therefor  in  duplicatOi  one  of  which  shall  be  filed  with  the  state  board 
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be  made  and  published  against  all  persons  interested,  [c]  Under 
the  California  statute,  an  allegation  in  an  information  that  there 
are  no  heirs  to  take  the  estate  is  sufficient  as  against  resident 

of  tax  commissioners,  and  he  shall  prepare  a  duplicate  liat  accurately 
describing  all  real  property  so  escheated,  one  of  which  shall  be  filed  with 
the  said  state  board  of  tax  commissioners  and  one  in  the  office  of  the 
eommissioner  of  public  lands."    Wash.  L.  1907,  pp.  254,  255. 

"The  state  board  of  tax  commissioners  shall  keep  a  record  in  which 
shall  be  entered  memoranda  of  all  matters  and  proceedings  in  relation  to 
escheats,  and  in  which  shall  be  entered  a  description  of  all  real  property 
escheated  and  they  shall  also  keep  an  account  of  all  moneys  collected  and 
paid  into  the  state  treasury,  under  the  provisions  of  this  act."  Wash. 
L.  1907,  p.  255. 

''All  escheats  shall  inure  to  and  become  a  part  of  the  permanent  com- 
mon school  fund  of  the  state,  and  all  escheated  real  property  shall  be 
managed,  sold  and  handled  in  the  manner  provided  by  law  for  the  man- 
agement, disposition  and  sale  of  the  state  common  school  lands."  Wash. 
L.  1907,  p.  255. 

' '  It  shall  be  the  duty  of  the  attorney  general  of  the  several  county 
attorneys  of  the  state  to  advise  and  assist  the  said  state  board  of  tax 
commissioners  in  any  and  all  of  the  matters  and  proceedings  that  may  be 
had   under  the   provisions   of   this   act."    Wash.   L.    1907,   p.    255. 

The  Wyoming  Statute  Provides:  '<  Whenever  any  property  shaU  escheat 
or  be  forfeited  to  the  state  for  its  use,  the  legal  title  shall  be  deemed  to 
be  in  the  state  from  the  time  of  the  escheat  or  forfeiture,  and  an  in- 
formation shall  be  filed  by  the  county  and  prosecuting  attorney  in  the 
district  court  of  the  proper  county  for  the  recovery  of  the  property,  alleg- 
ing the  grounds  on  which  the  recovery  is  claimed,  and  like  proceedings 
and  judgment  shall  be  had  as  in  civil  action  for  the  recovery  of  the  prop- 
erty."   Wyo.  Eev.  St.  2307. 

[c]  The  Oallfomla  Statute  (O.  O.  P.  1269)  Provides:  ''When  the  at- 
torney general  is  informed  that  any  estate  has  escheated  to  this  state, 
he  must  file  an  information,  in  behalf  of  the  state,  in  the  superior  court 
of  the  county  in  which  said  estate,  or  any  part  thereof,  is  situate,  setting 
forth  a  description  of  the  estate,  the  name  of  the  person  last  possessed 
thereof,  and  the  person  claiming  the  estate,  if  known,  and  the  facts  and 
circumstances  in  consequence  of  which  the  estate  is  claimed  to  have 
escheated,  with  an  allegation  that,  by  reason  thereof,  the  State  of  Cali- 
fornia has  right  by  law  to  such  estate.  Upon  such  information,  a  sum- 
mons must  issue  to  said  claimant  and  possessor,  requiring  them  to  ap- 
pear and  answer  the  information  within  the  time  allowed  by  law  in 
civil  actions;  and  the  court  must  make  an  order  setting  forth  briefly 
the  contents  of  the  information,  and  requiring  aU  persons  interested  in 
the  estate  to  appear  and  show  cause,  if  any  they  have,  within  forty 
days  from  the  date  of  the  order,  why  such  estate  should  not  vest  in  this 
state;  which  order  must,  prior  to  the  expiration  of  such  time,  be  pub- 
ProbaU  Law — 13 
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heirs,  while  an  allegation  that  five  years  have  passed  with- 
in which  no  nonresident  alien  heirs  have  appeared  to  claim 
the  property  is  siifBcient  as  against  heirs  of  that  class .•  Since 
in  that  state  the  rights  of  pK)ssible  nonresident  alien  heirs 
are  not  barred  until  five  years  after  the  death  of  the  de- 
cedent, escheat  proceedings  commenced  within  less  than  five 
years  are  premature  J  In  Oregon  escheat  proceedings  should 
not  be  begun,  or,  if  begun,  should  not  be  consummated,  until 
the  county  court  has  concluded  the  administration  of  the 
estate,  and  the  debts  and  expenses  of  administration  have  been 
paid;  it  is  essential  before  judgment  directing  the  administrator 
to  deliver  the  property  to  the  sheriff,  that  the  state  allege  and 
show  that  all  claims  and  demands  against  the  estate  have  been  pre- 
sented to  the  administrator  in  the  usual  course,  and  all  costs  and 
expenses  of  administratiou  have  been  fully  paid,  and  the  estate 
settled.® 

§  147.  Appointment  of  Beceiver. — In  some  of  the  states  the 
statutes  authorize  the  appointment  of  a  receiver,  upon  sufficient 
cause  therefor  being  shown,  to  take  charge  and  receive  the  rents 
and  profits  •  of  the  estate,  [d] 

lished  for  at  least  one  month,  in  a  newspaper  published  in  the  county, 
if  one  is  published  therein,  and  in  case  no  new&paper  is  published  in 
the  county,  in  some  other  newspaper  in  this  state.''  En.  March  11,  1872. 
Amd.  1880,  110;  1907,  315. 

The  Montana  Statute  is  the  same  as  the  California,  except  the  words 
"district  court"  are  employed  instead  of  "superior  court."  Mont.  C. 
C.  P.   2250. 

The  Statutes  of  Other  States  are  set  forth  under  the  preceding  section. 

[d]  The  Oalifomia  Statute  (0.  0.  P.  1270)  Provides:  "The  court,  upon 
the  information  being  filed,  and  upon  application  of  the  attorney  general, 


e  State  v.  MiUer,  149  Gal.  208,  85 
Pac,  609.  A  notice  by  the  state,  ad- 
dressed to  the  public  administrator, 
that  the  state  claims  the  estate  on 
the  ground  that  the  decedent  "died 
without  leaving  surviving  him  any 
heirs  at  law  or  next  of  kin,"  has  no 
proper  place  in  the  files  of  the  court, 
and  is  not  an  allegation  of  the  fact 
that  he  left  no  surviving  heirs.  State 
y,  Superior  Court,  148  Cal.  55,  82  Pac 
672,  2  L.  B.  A.,  N.  S.,  643. 


7  State  V.  MUler,  14^  Cal.  208,  85 
Pac.  609.  If  a  testator  has  no  resi- 
dent heirs,  the  state  is  entitled  to  file 
objections  to  the  probate  of  the  will 
before  the  expiration  of  the  ^ve  years. 
State  V.  District  Ct.,  25  Mont.  355, 
65  Pac.  120. 

8  State  V.  Simmons,  46  Or.  159, 
79  Pac.  498;  State  v.  O'Day,  41  Or. 
495,  69  Pac.  542. 

9  The  statute  of  Arizona  relating 
to   escheats   "nowhere   eontemplatei^ 
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§  148.  Appearance,  Pleading,  Trial,  Judgment  and  Sale. — ^The 
statutes  of  several  states  prescribe  in  detail  the  manner  of  pro- 
cedure in  the  matter  of  appearance,  pleading,  trial,  judgment,  and 
sale  of  the  property,  [e]     In  support  of  an  averment  in  the  in- 

either  before  or  after  answer,  upon  notice  to  the  party  claiming  tlie 
estate,  if  known,  may  apon  sufficient  cause  therefor  being  shown,  appoint 
a  receiver  to  take  charge  of  such  estate,  or  any  part  thereof,  or  to  re- 
ceive the  rents,  income  and  profits  of  the  same  until  the  title  of  sueh 
estate  ia  finally  settled."    En.  March  11,  1872.    Amd.  1907,  316. 

The  Montana  Statnte  Provides:  ''The  court  or  judge,  upon  the  informa- 
tion being  filed  and  upon  the  application  of  the  attorney  general,  either 
before  or  after  answer,  upon  notice  to  the  party  claiming  such  estate, 
if  known,  may,  upon  sufficient  cause  therefor  being  shown,  appoint  a 
receiver  to  take  charge  and  receive  the  rents  and  profits  of  the  same 
until  the  title  to  such  real  estate  is  finally  settled."    Mont.  0.  0.  P.  2251. 

The  Oregon  Statute  Provides:  "The  court,  upon  the  information  being 
filed,  with  and  upon  the  application  of  the  district  attorney,  either  before 
or  after  answer,  upon  notice  to  the  party  claiming  such  estate,  if  known, 
may,  upon  sufficient  cause  therefor  being  shown,  and  upon  a  showing  that 
said  receivership  shall  not  interfere  with  or  delay  the  payment  of  claims 
and  expenses  of  administration  by  the  county  court,  appoint  a  receiver 
to  take  charge  of  such  estate  and  receive  the  rents  and  profits  of  the 
same  until  the  title  to  such  estate  is  finally  settled."  Or.  L.  1903,  p. 
128,  sec.  6. 

[e]  The  OaUfomia  Statute  (0.  0.  P.  1271)  Provides:  "AU  persons  named 
in  the  information  may  appear  and  answer,  and  traverse  or  deny  the 
facts  stated  therein  at  any  time  before  the  time  for  answering  expires, 
and  any  other  person  claiming  an  interest  in  such  estate  may  appear  and 
be  made  a  defendant,  by  motion  for  that  purpose  in  open  court  within 
the  time  allowed  for  answering,  and  if  no  such  person  appears  and  an- 
swers within  the  time,  then  judgment  must  be  rendered  that  the  state 
is  the  owner  of  the  property  in  such  information  claimed.  But  if  any 
person  appears  and  denies  the  title  set  up  by  the  state,  or  traverses  any 
material  fact  set  forth  in  the  information,  the  issue  of  fact  must  be  tried 
as  issues  of  fact  are  tried  in  civil  actions.  If,  after  the  issues  are  tried, 
it  appears  from  the  facts  found  or  admitted  that  the  state  has  good 
title  to  the  property  in  the  information  mentioned,  or  any  part  thereof, 
judgment  must  be  rendered  that  the  state  is  the  owner  and  entitled  to 
the  possession  thereof,  and  that  it  recover  costs  of  suit  against  the  de- 
even  when  a  receiver  is  appointed,  that  the  estate  are  paid,  together  with  the 
he  shall  be  the  custodian  of  the  es-  expense  of  administration,  shall  pay 
tate  beyond  the  realty  and  the  rents  over  the  residue  of  moneys  belonging 
and  profits  thereof,  but  expressly  pro-  to  the  estate,  not  to  the  receiver,  but 
Tides  that  the  administrator  shall  pro-  to  the  territorial  treasurer. ' '  Terri- 
eeed  to  settle  the  estate  as  in  other  tory  v.  Forrest^  1  Ariz.  49,  25  Pao. 
cases;  and  after  aU  just  debts  against      527. 
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formation  that  there  are  no  heirs,  it  is  not  necessary  to  offer  any 
evidence,  but  the  failure  of  claimants  to  appear  warrants  a  judg- 

fend&ntB  who  have  appeared  and  answered.  In  any  judgment  rendered, 
or  that  has  heretofore  been  rendered  by  any  court,  eseheating  property 
to  the  state,  on  motion  of  the  attorney  general,  the  court  must  make  an 
order  that  such  property,  unless  it  consists  of  money,  be  sold  by  the  sheriff 
of  the  county  where  it  is  situate,  at  public  sale,  for  gold  coin,  after  giv- 
ing notice  of  the  time  and  place  of  sale,  as  may  be  prescribed  by  the 
eonrt  in  such  order;  that  the  sheriff,  within  five  days  after  such  sale, 
make  a  report  thereof  to  the  court,  and  upon  the  hearing  of  such  report, 
the  court  may  examine  the  report  and  witnesses  in  relation  thereto,  and 
if  the  proceedings  were  unfair,  or  if  the  sum  bid  disproportionate  to  the 
value,  or  if  it  appears  that  a  sum  exceeding  said  bid,  exclusive  of  the 
expense  of  a  new  sale,  may  be  obtained,  the  court  may  vacate  the  sale, 
and  direct  another  to  be  had,  of  which  notice  must  be  given,  and  the 
sale  in  all  respects  conducted  as  if  no  previous  sale  had  taken  place.  If 
an  offer  greater  in  amount  than  that  named  in  the  report  is  made  to 
the  court  in  writing,  by  a  responsible  person,  the  court  may,  in  its  dis- 
cretion, accept  such  offer  and  confirm  the  sale  to  such  person^  or  order 
a  new  sale.  If  it  appears  to  the  court  that  the  sale  was  legally  made, 
and  fairly  conducted,  and  that  the  sum  bid  is  not  disproportionate  to 
the  value  of  the  property  sold,  and  that  a  sum  exceeding  such  bid,  ex- 
clusive of  the  expense  of  a  new  sale,  cannot  be  obtained,  or  if  the  in- 
creased bid  above  mentioned  is  made  and  accepted  by  the  court,  the 
court  must  make  an  order  confirming  the  sale,  and  directing  the  sheriff, 
in  the  name  of  the  state,  to  execute  to  the  purchaser  or  purchasers  a 
conveyance  of  said  property  sold;  and  said  conveyance  vests  in  the 
purchaser  or  purchasers  aU  the  right  and  title  of  the  state  therein, 
and  the  sheriff  must,  out  of  the  proceeds  of  such  sale,  pay  the  cost  of 
said  proceedings  incurred  on  behalf  of  the  state,  including  the  expenses 
of  making  such  sale,  and  also  an  attorney's  fee,  if  additional  counsel 
was  employed  in  said  proceedings,  to  be  fixed  by  the  court,  not  ex- 
ceeding ten  per  cent  on  the  amount  of  such  sale,  and  the  residue  there- 
of must  be  paid  by  said  sheriff  into  the  state  treasury."  En.  March  11, 
1872.    Amd.  1881,  11;  1907,  316. 

The  Arizona  Statutes  Provide:  "All  persons  named  in  such  complaint 
as  tenants  or  persons  in  actual  possession  or  claimants  of  the  estate, 
may  appear  and  plead  to  such  proceedings,  and  may  traverse  the  facts 
stated  in  the  complaint,  or  the  title  of  the  territory  to  the  lands  and 
tenements  therein  mentioned  as  in  civU  cases,  and  any  other  person  claim- 
ing an  interest  in  such  estate  may  appear  and  be  made  a  defendant  and 
plead  as  in  other  cases." 

"If  no  person,  after  notice  as  aforesaid,  shall  appear  and  plead  within 
the  time  prescribed  by  law,  then  judgment  shall  be  rendered  by  default 
in  behalf  of  the  territory." 

"If  any  person  appear  and  deny  title  set  up  by  the  territory,  or  tra- 
verse any  material  fact  in  the  complaint|  issue  shall  be  made  up  and 
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ment  of  forfeiture.  "The  real  purpose  and  effect  of  the  proceed- 
ing, with  regard  to  unknown  heirs,  is  not  to  establish  by  ordinary 

tried  as  other  innes  of  fact;  and  a  survey  may  be  ordered,  as  in  other 
eases  where  the  titles  or  boundaries  of  land  are  drawn  in  question." 

"If  after  the  issue  and  trial  it  appears  from  the  facts  found  or  ad- 
mitted that  the  territory  has  good  title  to  the  estate,  real  or  personal,  in 
the  complaint  mentioned,  or  any  part  thereof,  judgment  shaU  be  ren- 
dered that  the  territory  ^hall  be  seised  or  possessed  thereof,  and,  at 
the   discretion  of  the  court,   recover  costs   against  the   defendants. '^ 

"If  it  appear  that  the  territory  has  no  title  in  such  estate,  the  de- 
fendant shall  recover  his  costs,  to  be  taxed  and  certified  by  the  clerk; 
and  the  territorial  auditor  shall,  on  such  certificates  being  filed  in  hia 
office,  issue  a  warrant  therefor  on  the  treasurer,  which  shall  be  paid  as 
other  demands  on  the  treasury  are  paid." 

"When  any  judgment  shall  be  rendered  that  the  territory  be  seised 
or  possessed  of  any  estate,  such  judgment  shall  contain  a  description 
thereof,  and  shall  vest  the  title  in  the  territory." 

"A  writ  shall  be  issued  to  the  sheriff  or  any  constable  of  the  proper 
county,  commanding  him  to  seize  such  estate  vested  in  the  territory,  and 
if  the  same  be  personal  property  or  real  estate,  he  shall  dispose  thereof 
at  public  auction,  in  the  manner  provided  by  law  for  the  sale  of  property 
under  execution,  and  the  proceeds  paid  into  the  treasury  of  the  territory." 
Ariz.  Bev.  St.  2474,  2475,  2476,  2477,  2478,  2479,  2480. 

The  Montana  Statute  is  practically  the  same  as  the  California.  Mont. 
C.  C.  P.  2252. 

The  Nevada  Statute  ProvidsB:  "All  persons,  bodies  politic  or  corporate, 
named  in  such  information  as  terre-tenants  or  claimants  to  such  estate, 
may  appear  and  plead  to  such  proceedings,  and  may  traverse  or  deny 
the  facts  stated  in  such  information — the  title  of  the  state  to  the  estate 
therein  mentioned — at  any  time  on  or  before  the  return  day  of  the  cita- 
tion; and  any  other  person  claiming  an  interest  in  such  estate  may  ap- 
pear and  be  made  a  defendant,  and  plead  as  aforesaid,  by  motion  for 
that  purpose  made  in  open  court,  within  the  time  allowed  for  pleading 
as  aforesaid;  and  if  any  person  shall  appear  and  plead  as  aforesaid, 
denying  the  title  set  up  by  the  state,  or  traverse  any  material  fact  set 
forth  in  the  information,  or  issue  or  issues  of  fact  to  be  made  up,  the 
matter  shall  proceed  as  other  civil  actions  on  issues  of  fact,  and  a 
survey  may  be  ordered  as  in  other  civil  actions  when  the  boundary  is 
called  into  question;  and  after  the  issues  are  tried,  if  it  shaU  appear 
from  the  facts  that  the  state  has  a  good  title  to  the  estate  in  the  in- 
formation  mentioned  or  any  part  thereof,  or  if  no  defense  be  made  by 
anyone,  judgment  shall  be  rendered  that  the  state  be  seized  thereof, 
and  recover  costs  of  suit  against  the  defendants,  if  any  appear.  Upon 
any  judgment  hereafter  rendered,  or  that  has  heretofore  been  rendered 
by  any  court  of  competent  jurisdiction,  escheating  real  property  to  the 
state  on  motion  of  the  attorney-general,  or  on  motion  of  any  executor  or 
administrator  having  charge  of  such  estate,  the  court  shaU,  or  the  court 
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modes  of  proof  the  nonexistence  of  heirs,  but  merely  to  make  a 
statutory,  prima  facie,  showing  of  failure  of  heirs,  in  order  to 

may,  upon  its  own  motion,  make  an  order  that  said  real  property  be  sold 
by  the  sheriff  of  the  county  wherein  the  same  is  situated,  at  public  sale, 
for  gold  coin,  after  giving  such  notice  of  the  time  and  place  of  sale 
as  is  provided  in  cases  of  sale  of  property  under  execution;  and  the 
sheriff  shall,  within  ten  days  after  such  sale,  make  a  report  thereof,  to 
the  court,  and  upon  the  hearing  of  said  report,  the  court  may  examine 
the  said  report  and  witnesses  in  relation  to  the  same,  and  if  the  pro- 
ceedings were  unfair  or  the  sum  bid  disproportionate  to  the  value  of  the 
property  sold,  or  if  it  appear  that  a  sum  exceeding  such  bid  at  least 
ten  per  cent,  exclusive  of  the  expenses  of  a  new  sale,  may  be  obtained, 
the  court  may  vacate  the  sale  and  direct  another  sale  to  be  had  of 
which  notice  must  be  given,  and  the  sale  in  all  respects  conducted  as 
if  no  previous  sale  had  taken  place.  If  an  offer  of  ten  per  cent  more 
in  amount  than  that  named  in  the  report  be  made  to  the  court  in  writing, 
by  a  responsible  person,  the  court  may,  in  its  discretion,  accept  such 
offer,  and  confirm  the  sale  to  such  person,  or  order  a  new  sale.  If  it 
appears  to  the  court  that  the  sale  was  legally  made  and  fairly  con- 
ducted, and  that  the  sum  bid  is  not  disproportionate  to  the  value  of  the 
property  sold,  and  that  a  greater  sum  than  ten  per  cent,  exclusive  of 
the  expense  of  a  new  sale,  cannot  be  obtained,  or  if  the  increased  bid 
above  mentioned  be  made  and  accepted  by  the  court,  the  court  must  make 
an  order  confirming  the  sale,  and  directing  the  sheriff,  in  the  name  of 
the  state,  to  execute  to  the  purchaser  or  purchasers,  a  conveyance  of 
said  property  sold;  and  conveyance  shall  vest  in  the  purchaser  or  pur- 
chasers all  of  the  right  and  title  of  the  state  therein,  and  the  sheriff 
shall,  out  of  the  proceeds  of  such  sale,  pay  the  cost  of  said  proceedings 
incurred  on  behalf  of  the  state,  including  the  expenses  of  making  such 
sale,  and  also  an  attorney's  fee,  if  additional  counsel  was  employed  in 
such  proceedings,  to  be  fixed  by  the  court,  not  exceeding  fifteen  per  cent 
on  the  amount  of  such  sale  and  the  residue  thereof  shall  be  paid  by  said 
sheriff  into  the  state  treasury.  In  all  proceedings  to  recover  estates 
which  have  vested  in  the  state  by  escheat  whenever  the  same  has  been 
sold  as  provided  in  this  section,  the  party  adjudged  entitled  thereto,  shall 
be  entitled  to  the  proceeds  of  such  sale  paid  into  the  state  treasury  in 
lieu  of  the  real  property  sold,  and  the  court  shall  decree  accordingly." 
Nev.  Comp.  L.  3061  (Stats.  1905,  p.  46). 

Tlie  Oregon  Statutes  Provide:  ''All  persons  named  in  the  information 
may  appear  and  answer,  and  may  traverse  or  deny  the  facts  stated  in 
the  information,  the  title  of  the  state  to  the  lands,  tenements,  and  other 
property  therein  mentioned,  at  any  time  before  the  time  for  answering 
expires;  and  any  person  claiming  an  interest  in  such  estate  may  appear 
and  be  made  a  defendant  by  motion  for  that  purpose  in  open  court, 
within  the  time  allowed  for  answering  as  fixed  in  the  said  published 
order;  and  if  no  person  appears  and  answers  within  the  time,  then  judg- 
ment must  be  rendered  that  the  state  bo  seised  of  the  lands  and  teno* 
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start  the  running,  as  against  such  nonappearing  heirs/'  of  the 
special  statute  of  limitations  in  the  next  section.^® 

§  149.    Proceedings  by  Olaimants  of  Escheated  Estates.— The 
statutes  of  some  states  make  a  provision  whereby  persons  claim- 

ments  or  property  in  such  information  claimed;  but  if  any  person  appears 
and  denies  the  title  set  up  by  the  state,  or  traverses  anj  material  facte 
set  forth  in  the  information,  the  issue  of  the  fact  must  be  tried,  as 
issues  of  facts  are  tried  in  civil  actions,  with  the  aid  of  a  jury,  if 
requested  by  either  party.  If,  upon  such  trial,  the  verdict  of  the  jury, 
if  there  is  a  jury,  or  the  judgment  of  the  court,  if  the  case  is  tried  by 
the  court  without  a  jury,  be  in  favor  of  the  state,  judgment  must  be 
rendered  that  the  state  be  seised  thereof  and  recover  costs  of  suit  against 
the  defendant.  In  any  judgment  rendered^  or  that  had  heretofore  been 
rendered  by  any  court  of  competent  jurisdiction,  escheating  real  prop- 
erty to  the  estate  on  motion  of  the  district  attorney  the  court  shall 
make  an  order  that  said  real  property  be  sold  by  the  sheriff  of  the  proper 
county  where  the  same  is  situated,  at  public  auction,  for  cash,  in  the  same 
manner  as  real  estate  is  sold  on  execution.  The  sheriff  shaU,  within  ten 
days  after  such  sale,  make  a  report  thereof  to  the  court,  and  upon  hear- 
ing said  report  the  court  may  examine  the  same  and  witnesses  thereto, 
and  if  the  proceedings  of  such  sale  are  unfair,  or  the  sum  or  sums  bid 
are  disproportionate  to  the  value  of  the  property  sold,  and  if  it  appear 
that  a  greater  sum  can  be  obtained  for  said  property,  exceeding  such 
bid  at  least  ten  per  cent,  exclusive  of  the  expense  of  a  new  sale,  the 
court  may  vacate  the  sale  and  direct  another  sale  to  be  had,  and  the 
new  sale  shall  be  conducted  in  all  respects  as  if  no  previous  sale  had 
taken  place;  but  if  it  appears  to  the  court  that  the  sale  was  legally 
made  and  fairly  conducted,  and  that  the  sum  bid  is  not  disproportionate 
to  the  value  of  the  property  sold,  and  that  a  greater  sum  than  ten  per 
cent,  exclusive  of  the  expense  of  a  new  sale,  cannot  be  obtained,  the 
court  must  make  an  order  confirming  the  sale  and  directing  the  sheriff, 
in  the  name  of  the  state,  to  execute  to  the  purchaser  or  purchasers  a  con- 
veyance of  said  property  sold,  and  said  conveyance  shall  vest  in  the 
purchaser  or  purchasers  all  the  right  and  title  of  the  state  therein, 
and  the  right  and  title  which  said  deceased  person  had  therein  at  the 
time  of  his  death;  and  the  sheriff  shall,  out  of  the  proceeds  of  such 
sale,  pay  the  coats  thereof,  and  pay  the  costs  of  said  proceeding  in- 
curred on  behalf  of  the  state  in  accordance  with  and  as  shown  by  the 
decree  of  the  court  ordering  such  sale,  and  the  remainder  of  the  proceeds 
of  sale  he  shall  pay  to  the  state  treasurer."  Or.  L.  1903,  p.  129,  sec.  7. 
"Every  decree  escheating  personal  property  shall  provide  that  any 
personal  property  of  a  decedent  dying  without  heirs  remaining  undisposed 
of  by  order  of  the  probate  court  shall  be  sold  by  the  sheriff  as  upon 
execution,  and  the  proceeds  be  applied  in  the  same  manner  as  hereinbefore 

10  State  T.  Miller,  149  Cal.  208,  85  Pac.  609. 
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ing  escheated  estates,  or  the  proceeds  thereof  in  the  state  treasury, 
may  appear  and  demand  the  same,  provided  they  do  so  within 
a  specified  time.[f]     The  statute  of  California   provides  that 

provided  in  the  eaae  of  proceeds  of  the  sale  of  real  estate."  Or.  L.  1903, 
p.  130,  see.  9. 

[f]  The  Calif omla  Statnte  (0.  0.  P.  1272)  Provides:  "Within  twenty 
years  after  judgment  in  any  proceeding  had  nnder  this  title,  a  person  not 
a  party  or  privy  to  snch  proceeding  may  file  a  petition  in  the  superior 
court  of  the  county  of  Sacramento,  showing  his  claim  or  right  to  the 
property,  or  the  proceeds  thereof.  A  copy  of  such  petition  must  be 
served  on  the  attorney  general,  at  least  twenty  days  before  the  hearing 
of  the  petition,  who  must  answer  the  same;  and  the  court  thereupon  must 
try  the  issue  as  issues  are  tried  in  civil  actions,  and  if  it  is  determined 
that  such  person  is  entitled  to  the  property,  or  the  proceeds  thereof,  it 
must  order  the  property,  if  it  has  not  been  sold,  to  be  delivered  to  him, 
or  if  it  has  been  sold  and  the  proceeds  paid  into  the  state  treasury, 
then  it  must  order  the  controller  to  draw  his  warrant  on  the  treasury 
for  the  payment  of  the  same,  but  without  interest  or  coat  to  the  state, 
a  copy  of  which  order,  under  the  seal  of  the  court,  shall  be  a  sufficient 
voucher  for  drawing  such  warrant.  All  persons  who  fail  to  appear  and 
file  their  petitions  within  the  time  limited  are  forever  barred,  saving, 
however,  to  infants,  and  persons  of  unsound  mind,  the  right  to  appear 
and  file  their  petitions  at  any  time  within  the  time  limited,  or  within 
five  years  after  their  respective  disabilities  cease.''  En.  March  11,  1872. 
Amd.  1880,  110;  1907,  317. 

Tb«  Arizona  Statntes  Provide:  "The  treasurer  shall  keep  just  accounts 
of  aU  moneys  paid  into  the  treasury,  and  of  aU  lands  vested  in  the  ter- 
ritory under  the  provisions  of  this  title." 

"If  any  person  appear  after  the  death  of  the  testator  or  intestate  and 
claim  any  money  paid  into  the  treasury  under  this  title,  as  heir  or 
devisee  or  legatee  thereof,  he  may  file  a  complaint  in  the  district  court 
for  the  county  where  the  estate  was  sold,  stating  the  nature  of  his 
claim,  and  praying  that  such  money  be  paid  to  him,  a  copy  of  which 
complaint  shall  be  served  on  the  district  attorney,  as  in  other  civil  cases, 
who  shall  put  in  an  answer  to  the  same." 

"The  court  shall  examine  the  claim  and  the  allegations  and  proof, 
and  if  it  shall  find  that  such  person  is  an  heir,  devisee,  legatee,  or 
legal  representative,  whether  citizen  or  foreigner,  such  court  shall  make 
an  order  directing  the  territorial  auditor  to  issue  his  warrant  on  the 
treasury  for  the  payment  of  the  same,  but  without  interest  or  coats,  a 
copy  of  which  order,  under  the  seal  of  the  court,  shall  be  a  sufficient 
voucher  for  issuing  such  warrant,  and  the  same  proceeding  shall  be  in- 
stituted for  the  recovery  of  any  money  or  property  heretofore  deposited 
with  the  treasurer,  in  accordance  with  the  laws  heretofore  existing." 

"All  suits  brought  for  the  collection  of  the  assets  turned  over  to  the 
treasurer,  under  this  title,  shall  be  brought  in  the  name  of  Territoiy 
of  Arizona."    Ariz.  Bev.  St.  2482,  2483,  2488. 
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claimants  must  appear  and  file  their  petition  within  twenty  years, 
or  be  forever  barred.    This  limitation,  however,  does  not  apply 

The  Montana  Statute  Provides:  <' Within  twenty  years  after  judgment 
in  any  proceeding  had  nnder  this  title,  a  person  not  a  party  or  privy 
to  such  proceeding  may  file  a  petition  in  the  district  court  of  the 
county  in  which  the  seat  of  govemment  is  located,  showing  his  claim 
or  right  to  the  property,  or  proceeds  thereof.  A  copy  of  such  petition 
must  be  served  on  the  attorney  general  at  least  twenty  days  before  the 
hearing  of  the  petition,  who  must  answer  the  same;  and  the  court  must 
thereupon  try  the  issue  as  issues  are  tried  in  civil  actions,  and  if  it 
be  determined  that  such  person  is  entitled  to  the  property,  or  the  pro- 
eeeds  thereof,  it  must  order  the  property,  if  it  has  not  been  sold,  to 
be  delivered  to  him,  or  if  it  has  been  sold  and  the  proceeds  paid  into 
the  state  treasury,  then  it  must  order  the  auditor  to  draw  his  warrant 
on  the  treasury  for  the  payment  of  the  same,  but  without  interest  or  cost 
to  the  state,  a  copy  of  which  order,  under  the  seal  of  the  court,  shall 
be  a  sufficient  voucher  for  drawing  such  warrant.  All  persons  who  fail 
to  appear  and  file  their  petitions  within  the  time  limited  are  forever 
barred,  saving,  however,  to  infants,  and  persons  of  unsound  minds,  or 
persons  beyond  the  limits  of  the  United  States,  the  right  to  appear  and 
•  file  their  petitions  at  any  time  within  the  time  limited,  or  five  years  after 
their  respective  disabilities  cease."    Mont.  C.   G.  P.   2253. 

Tlie  Nevada  Statate  Provides:  ''The  state  comptroller  shall  keep  a 
just  and  true  account  of  all  moneys  paid  in  the  treasury,  as  also  of  all 
lands  and  personal  property  vested  in  the  estate  by  escheat;  and  if, 
within  ten  years  after  any  judgment  escheating  property  to  the  state 
any  person  shall  appear  and  claim  any  money  that  may  have  been  paid 
in  the  state  treasury  on  any  real  or  personal  property  vested  in  the  state 
by  such  judgment,  such  person  may  file  a  petition  in  the  district  court,  at 
the  seat  of  government,  stating  the  nature  of  the  claim,  with  an  appro- 
priate prayer  for  the  relief  demanded.  A  copy  of  such  petition  shall  be 
served  upon  the  attorney  general  before  or  at  the  time  of  filing  the 
same,  who  shall,  within  twenty  days  thereafter,  appear  in  said  proceeding 
and  plead  or  answer  to  such  petition;  or,  if  the  attorney  general,  after 
examining  all  facts,  should  become  convinced  that  the  state  has  no 
legal  defense  against  the  petition,  he  may,  with  the  consent  of  the  court, 
confess  on  behalf  of  the  state  judgment.  If  judgment  shall  not  be  so 
confessed  the  petition  shall  be  considered  at  issue  on  the  twentieth  day 
after  its  filing,  and  may  be  heard  by  the  court  on  that  day  or  at  such 
future  day  as  the  court  may  order.  Upon  the  hearing  the  court  shall 
examine  into  said  claim  and  hear  the  allegations  and  proofs,  from  which, 
if  the  court  shall  find  that  such  person  is  entitled  to  any  money  paid  into 
the  said  treasury  as  aforesaid,  it  shall,  by  judgment,  order  and  direct 
the  state  comptroller  to  draw  his  warrant  in  favor  of  such  claimant 
upon  the  treasurer  for  the  sum  specified  in  such  order,  but  without  in- 
terest or  cost  to  the  state.  If  any  real  estate  is  the  subject  of  such 
trial,  and  the  court  finds   the   claimant   entitled  to  it^   the  court  shall 
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where  there  has  been  no  action  of  escheat  by  the  state  or  judg- 
ment rendered  in  its  favor.  It  seems  that  where  escheated  prop- 
erty in  the  form  of  money  has  simply  remained  on  deposit  in  the 

decree  accordingly,  which  shall  be  effectual  for  divesting  the  interests 
of  the  state  in  or  to  such  real  estate,  but  no  costs  shall  be  taxed  againat 
the  state.  A  certified  copy  of  the  judgment  and  order  directing  the 
comptroller  to  draw  his  warrant  for  money,  shall  be  a  suf&cient  voucher 
for  him  so  to  do.  All  persons  who  shall  fail  to  appear  and  file  their  peti- 
tions within  the  time  limited  as  aforesaid,  shall  be  forever  barred,  saving, 
however,  infants,  married  wom^n,  persons  of  unsound  mind  and  persons 
beyond  the  limits  of  the  United  States,  the  right  to  appear  and  file 
their  petition  as  aforesaid,  at  any  time  within  five  years  after  their 
respective  disabilities  shall  be  removed.  The  legislature  may  cause  any 
lands,  escheated  to  the  state,  or  personal  estate,  other  than  money,  at 
any  time  after  the  judgment  of  escheatal,  to  be  sold,  as  may  be  pro- 
vided by  law,  and  the  proceeds  paid  into  the  state  treasury,  in  which 
case  the  petitioners  shall  be  entitled  to  the  proceeds  thereof  in  lieu  of 
such  li^nds  or  personal  estate,  and  the  court  shall  decree  accordingly." 

''When  any  person  shall  appear  and  claim  the  money  paid  in  the 
treasury,  the  district  court  having  ordered  the  sale,  being  first  satis- 
fied of  the  right,  shall  give  him  a  certificate  attested  by  the  clerk, 
under  the  seal  of  the  court,  and  upon  the  presentation  of  the  certificate 
to  the  state  controller,  he  shall  draw  his  warrant  on  the  treasurer  for 
the   amount."    Nev.  Gomp.   L.   3063,   3023. 

.  The  Oregon  Statutes  Provide:  "Within  ten  years  after  judgment  in  any 
proceeding  had  under  this  chapter,  a  person  not  a  party  by  privy  to 
such  proceeding  may  file  a  petition  in  the  circuit  court  of  the  county 
where  such  information  was  filed,  showing  his  claim  or  right  to  the  prop- 
erty or  proceeds  thereof.  A  copy  of  such  petition  must  be  served  on  the 
district  attorney  at  least  twenty  days  before  the  hearing  of  the  peti- 
tion, who  must  answer  the  same;  and  the  court  thereupon  must  try 
the  issue  as  issues  are  tried  in  civil  actions,  and  if  it  be  determined 
that  such  person  is  entitled  to  the  property,  or  the  proceeds  thereof, 
it  must  order  the  property,  if  it  has  not  been  sold,  to  be  delivered  to 
*  him,  or  if  it  has  been  sold  and  the  proceeds  paid  into  the  state  treasury, 
then  it  must  order  the  secretary  of  state  to  draw  his  warrant  on  the 
treasury  for  the  payment  of  the  same,  but  without  interest  or  cost  to 
the  state;  a  copy  of  which  order,  under  the  seal  of  the  court,  shall  be 
a  sufficient  voucher  for  drawing  such  warrant.  All  persons  who  fail  to 
appear  and  file  their  petitions  within  the  time  limited  by  law  are  for- 
ever barred,  saving,  however,  to  infants,  married  women,  and  persons  of 
unsound  minds,  or  persons  beyond  the  limits  of  the  United  States,  the 
right  to  appear  and  file  their  petitions  at  any  time  within  the  time  lim- 
ited, or  one  year  after  their  respective  disabilities  cease."    Or.  B.  &  C 

Cd.  5620. 

"Within  ten  years  after  judgment  in  any  proceeding  had  under  this 
title,  a   person   not   a   party   or   privy   to   such   proceeding,   may   file  a 
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state  treasury,  without  any  action  having  been  instituted  by  the 
state,  there  is  no  limitation  against  citizens  of  the  United  States 
bringing  an  action  to  establish  their  rights  thereto.^^ 

petition  in  the  circuit  court  of  the  county  where  euch  information  was 
filed,  showing  his  claim  or  right  to  the  property  escheated  or  the  pro- 
ceeds thereof.  A  eopj  of  such  petition  must  be  served  upon  the  dis- 
trict attorney  at  least  twenty  days  before  the  hearing  of  the  petition, 
who  must  answer  the  same;  and  the  court  thereupon  must  try  the  issue 
as  issues  are  tried  in  eivil  action,  with  the  aid  of  a  jury,  if  requested 
by  either  party;  and  if  it  be  determined  that  such  person  is  entitled 
to  the  proceeds  thereof,  it  must  order  the  same  to  be  delivered  to  him, 
subject  to  and  charged  with  the  costs  and  expenses  of  the  state  in  con- 
nection therewith,  together  with  expenses  of  administration,  and  aU  claims 
and  demands  of  creditors  of  said  deceased,  which  claims  and  demands 
shall  be  adjudicated  by  the  proper  county  court.  Said  order  for  delivery, 
as  aforesaid,  shall  be  an  order  upon  the  secretary  of  state  to  draw  his 
warrant  on  the  treasurer  of  the  state  for  the  payment  of  the  same,  but 
without  interest  or  cost  to  the  state,  a  copy  of  which  order  shall  be  suffi- 
cient voucher  for  drawing  such  warrant:  Provided,  that  there  shall  be 
deducted  from  the  amount  adjudged  to  the  person  or  persons  entitled  to 
such  proceeds,  aU  costs  of  the  state  in  connection  therewith,  and  all 
claims  and  demands  of  creditors  of  said  deceased,  together  with  expenses 
of  administration  as  adjudicated  by  the  proper  county  court;  and  said 
sum  covering  said  expenses  of  administration,  and  said  claims  and  de- 
mands of  creditors,  shall  be  paid  over  to  the  administrator  of  said  estate 
therein,  to  be  disbursed  by  the  direction  of  the  county  court:  Provided 
further,  that  nine  months  shall  be  allowed  after  such  judgment  deter- 
mining such  person  to  be  entitled  to  said  proceeds  within  which  to  com- 
plete administration  in  the  county  court,  and  to  ascertain  said  claims 
of  creditors  of  said  deceased,  and  after  the  expiration  of  said  nine  months, 
or  prior  thereto  if  all  claims  and  demands  of  creditors  and  expenses  of 
administration  have  been  paid,  the  circuit  court  shall  order  the  secretary 
of  state  to*  draw  his  warrant  on  the  treasurer  for  the  payment  of  the 
remainder  of  said  proceeds,  without  interest,  and  less  the  cost  and  ex- 
penses of  the  state." 

"The  proceeds  of  all  escheated  estates,  after  deducting  the  costs  of 
the  state  in  relation  thereto,  shall  be  charged  with  the  payment  of  all 
unpaid  claims  against  the  decedent,  together  with  costs  and  expenses 
of  administration,  the  amount  of  which  shall  be  certified  to  the  secre- 
tary of  state  by  the  .county  court  of  the  proper  county,  who  shall  draw 
his  warrant  on  the  state  treasurer  for  the  payment  of  said  claim,  to- 
gether with  the  expenses  of  administration;  but  said  warrant  shall  not 
be  drawn  for  any  greater  amount  than  there  shall  be  money  on  hand  out 
of  said  particular  escheated  estate  to  pay  the  same;  and  said  warrant 
shall  be  made  payable  to  the  administrator  of  such  estate  for  disbursement, 

U  Estate  of  Miner,  143  Cal  194^   76  Pac  968. 


204  FBOBATE  LAW. 

In  Oregon  the  proceeding  is  regarded  as  one  at  law."  More- 
over, the  strict  rules  of  pleading  do  not  apply,  and  therefore  the 
court  may  deduct  from  the  fund  the  expenses  of  the  state  in  mak- 
ing its  defense  although  its  answer  is  defective  in  not  alleging 
that  any  expenses  have  been  incurred.^' 

The  declarations  of  the  intestate  are  admissible  in  these  pro- 
ceedings, to  identify  him  as  a  relative  of  the  petitioner." 

The  statutes  of  Montana  governing  proceedings  of  this  char- 
acter are  not  retrospective  in  their  operation.^ 

§  150.  Compensation  of  Counsel.— The  statutes  of  some  of  the 
states  provide  for  the  employment  of  additional  counsel  by  the 
attorney  general  and  for  their  compensation,  [g] 

§  161.  Compensation  of  Informers. — ^The  statutes  of  Nevada 
provide  for  compensating  persons  who  inform  the  attorney  gen- 
eral of  escheated  property,  [h] 

under  the  direction  of  the  county  court"    Or.  B.  ft  0.  Od.  5620  (Or.  1903, 
p.  131,  see.  11;  p.  132,  sec.  12). 

[g]  The  Statutes  of  Oalifomla  and  Other  States  are  set  forth  under 
section  145,  ante. 

The  Oregon  Statute  Provides:  "The  governor  is  hereby  authorized  and 
empowered  to  employ  additional  counsel  in  all  eases  arisiitg  under  the 
provisions  of  this  title,  in  which  he  deems  it  for  the  best  interests  of  the 
state;  and  whenever  it  shall  appear  to  the  governor  necessary  to  employ 
additional  counsel  to  aid  the  district  attorney  in  the  prosecution  or  de- 
fense of  any  action,  suit,  or  proceeding,  authorized  by  this  title,  such 
counsel  shall  be  paid  such  sum  or  sums  for  such  services  as  the  court 
before  whom  such  action,  suit,  or  proceeding  is  had  shall  deem  reasonable, 
which  compensation  shall  be  paid  out  of  the  proceeds  arising  therein 
as  costs  of  the  state  in  the  acquiring  or  defense  of  said  escheated  prop- 
erty."   Or.  L.  1903,  p.  132,  sec.  13. 

[h]  The  Nevada  Statute  Provides:  ''Any  person  furnishing  original  in- 
formation to  the  attorney  general  of  any  property  escheatable  to  the 
state,  with  the  necessary  evidence  to  sustain  the  aetion  of  the  state  in 
this  behalf,  shall  be  entitled  to  receive,  upon  the  ftnal  recovery  of  such 
property,  five  per  cent  of  the  value  of  such  property  so  recovered;  pro- 
vided, that  the  amount  so   recovered  by  the  person  furnishing  the  in- 

M  Young  V.  State,  36  Or.  417,  69  14  Young  v.  State,  86  Or.  417,  69 

Pae.  812,  60  Pac  711,  47  L.  B.  A-  p^^  ^^^  ^^  p^  j^^  47  L  B.  A.  548. 

•48.  ' 

18  Penstermacher  v.  State,  19  Or.  "  ^^  «  Pomeroy,  33  Mont  69,  81 

604,  25  Pae.  142.  Pac  629. 
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§  162.  Vacation  of  Decrees. — The  statutes  of  Arizona  specially 
provide  for  the  revision  and  correction  of  decrees  closing  es- 
tates, [i] 

§  163.  Appeal  and  Writ  of  Error. — ^And  the  statutes  of  Ari- 
zona and  Nevada  provide  for  the  right  to  prosecute  an  appeal  or 
writ  of  error  from  escheat  proceedings. [j] 

formation  shall  not  in  the  aggregate,  exceed  the  sum  of  twenty  thou- 
sand dollars  in  any  one  ease;  and  provided  further,  that  one  person 
only  shall  be  entitled  to  eompensation  for  such  service."  Nev.  Comp. 
L.  3065. 

[i]  The  Arizona  Statntes  Provide:  "Anj  decree  of  the  probate  eourt 
finally  closing  any  estate,  may  be  revised  and  corrected  in  the  district 
court  of  the  county  in  which  the  letters  were  granted  to  such  executor 
or  administrator  upon  the  ground  that  there  was  error,  fraud  or  mis- 
take of  law  or  fact  in  such  final  account  and  settlement,  upon  the  applica- 
tion of  the  territory  by  bill  of  review  in  the  same  manner  as  is  now 
provided  by  law  for  the  revision  and  correction  of  any  such  account  and 
settlement  by   any   individual   interested   in   an    estate." 

''In  any  case  in  which  the  governor  has  reason  to  believe  that  there 
has  been  fraud,  error  or  mistake  of  law  or  fact  in  any  such  final  account 
and  settlement,  he  is  authorized  to  retain  counsel  and  proceedings  in- 
stituted, in  accordance  with  the  provisions  of  this  title  and  the  laws, 
to  have  such  final  account  and  settlement  revised  and  corrected  for  the 
protection  of  the  rights  of  the  territory,  and  for  such  services  the  counsel 
so  retained  shaU  be  allowed  a  reasonable  compensation."  Ariz.  Rev. 
St.  2486,  2487. 

[J]  The  Arizona  Statnte  Provides:  "Any  party,  who  shall  have  ap- 
peared to  any  such  proceedings,  and  the  district  attorney  on  behalf  of 
the  territory,  shall  have  the  right  to  prosecute  an  appeal  or  writ  of  error 
upon  such  judgment."    Ariz.  Bev.  St.  2481. 

The  Keva^  Statute  Provides:  "Any  party  who  shall  have  appeared  to 
any  proceedings  as  aforesaid,  and  the  attorney  general,  in  behalf  of 
the  state,  shaU  respectively  have  the  same  right  to  prosecute  an  appeal 
or  writ  of  error  upon  any  judgment  aa  aforesaid,  as  parties  in  other 
cases."    Nev.  Comp.  L.  8062. 
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§  164.  Organization  of  Courts. — The  various  constitutional 
and  statutory  provisions  establishing  courts  of  probate  in  the  dif- 
ferent states  and  declaring  their  general  powers  are  set  forth  be- 
low, [a]     An  examination  of  these  will  disclose  that  in  California, 

[a]  In  Oallfomia,  "the  judicial  power  of  the  state  shall  be  vested  in 
the  senate,  sitting  as  a  court  of  impeachment,  in  a  supreme  court,  district 
courts  of  appeal,  superior  courts,  justices  of  the  peace,  and  such  inferior 
courts  as  the  legislature  may  establish  in  any  incorporated  city  or  town, 
or  city  and  county."    Cal.  Const.,  art.  VI,  sec.   1. 

"The  superior  court  shall  have  original  jurisdiction  in  aU  eases  in 
equity,  and  in  aU  cases  at  law  which  involve  the  title  or  possession  of 
real  property,  or  the  legality  of  any  tax,  impost,  assessment,  toll,  or  mu- 
nicipal fine,  and  in  all  other  cases^n  which  the  demand,  exclusive  of 
interest  or  the  value  of  the  property  in  controversy,  amounts  to  three 
hundred  dollars,  and  in  all  criminal  cases  amounting  to  felony,  and 
cases  of  misdemeanor  not  otherwise  provided  for;  of  actions  of  forcible 
entry  and  detainer;  of  proceedings  in  insolvency;  of  actions  to  prevent 
or  abate  a  nuisance;  of  aU  matters  of  probate;  of  divorce  and  for  annul- 
ment of  marriage,  and  of  all  such  special  cases  'and  proceedings  as  are 
not   otherwise  provided  for."    Cal.   Const.,  art.  YI,  sec.  5. 

In  Arizona,  "the  following  shaU  be  the  courts  of  justice  for  this  ter- 
ritory: ,The   supreme   court;    the   district   court;    the   probate   court;    the 
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Montana,  Nevada,  Washington  and  Wyoming,  the  superior  or 

jnstices'  courts,  and  sneh  other  courts  of  a  police  character  as  may  be 
established  by  law."    Ariz.  Bev.  St.  1210. 

"The  probate  court  of  each  county  shall  be  a  court  of  record,  and 
shall  have  a  clerk  and  a  seal.  The  said  probate  court  shall  have  the 
jurisdiction  conferred  in  this  title  and  such  other  jurisdiction  as  shall 
be  conferred  by  law.  The  proceedings  of  said  courts  of  probate  within 
the  jurisdiction  conferred  on  them  hy  the  laws  shall  be  construed  in 
the  same  manner  and  with  like  intendment  as  the  proceedings  of  a  court 
of  general  jurisdiction;  and  the  records,  orders,  judgments  and  decrees 
of  said  probate  courts  shall  have  accorded  to  them  like  force  and  effect 
and  legal  presumptions  as  the  record,  orders,  judgments  and  decrees  of 
the  district  court.  A  probate  judge  shall  not  have  anj  partner  who  is 
permitted  to  practice  before  him  in  the  probate  court,  nor  shall  he  be 
interested  in  any  fee  to  be  paid  to  any  lawyer  practicing  before  him, 
and  any  contract  for  any  such  fee  shall  be  void."    Ariz.  Bev.  St.  1597. 

In  Idaho,  "the  following  are  the  courts  of  justice  of  this  Territory: 
The  supreme  court;  the  district  courts;  the  probate  courts;  the  justices' 
courts."    Ida.  Bev.  St.  3810   (Cd.  3142). 

"The  courts  enumerated  in  the  first  three  subdivisions  of  the  preceding 
section  are  courts  of  record."    Ida.  Bev.  St.  3811  (Gd.  3143). 

"The  probate  courts  shall  be  courts  of  record,  and  shall  have  original 
jurisdiction  in  all  matters  of  probate,  settlement  of  estates  of  deceased 
persons,  and  appointment  of  guardians;  also,  jurisdiction  to  hear  and 
determine  all  civil  cases  wherein  the  debt  or  damage  claimed  does  not 
exceed  the  sum  of  five  hundred  dollars,  exclusive  of  interest  and  concur- 
rent jurisdiction  with  justices  of  the  peace  in  criminal  cases."  Ida. 
Const.,  art.  5,  sec.  21. 

"There  must  be  a  probate  court  held  in  each  of  the  counties."  Ida. 
Bev.  St.  3840  (Cd.  3163). 

"The  probate  court  haa  jurisdiction:  1.  To  open  and  receive  proof  of 
last  wills  and  testaments  and  to  admit  them  to  proof;  2.  To  grant  letters 
testamentary  of  administration  and  of  guardianship,  and  to  revoke  the 
same;  3.  To  appoint  appraisers  of  estates  of  deceased  persons;  4.  To  compel 
executors,  administrators  and  guardians  to  render  accounts;  5.  To  order 
the  sale  of  the  property  of  estates,  or  belonging  to  minors;  6.  To  order 
the  payment  of  debts  due  from  estates;  7.  To  order  and  regulate  all  distribu- 
tions of  property  or  estates  of  deceased  persons;  8.  To  compel  the  attend- 
ance of  witnesses  and  the  production  of  title  deeds,  papers  and  other 
property  of  an  estate  or  of  a  #unor;  9.  To  make  such  orders  as  may  be 
necessary  to  the  exercise  of  the  powers  eonferred  upon  it.  In  addition 
to  their  probate  jurisdiction  to  hear  and  determine  all  civil  causes,  in- 
eluding  actions  to  enforce  mechanics  or  laborer's  liens,  mortgages  and 
other  liens  upon  real  and  personal  property  situated  in  their  county, 
wherein  the  debt  or  damage  claimed  does  not  exceed  the  sum  of  five 
hundred  dollars,  exclusive  of  interest,  and  concurrent  jurisdiction  with 
justices  of  the  peace  in  eriminal  eases.    All  sets  and  parts  of  sets  in 
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district  court  has  jurisdiction  in  matters  of  probate;  while  in 

conflict  with  the  provisioiiB  of  this  act  are  hereby  repealed."    Ida.  Bev. 
St.    3841    (Ida.    Bess.    Laws    1903,    p.    94). 

''The  proceedings  of  this  court  are  construed  in  the  same  manner 
and  with  like  intendments  as  the  proceedings  of  courts  of  general  juris- 
diction, and  to  its  records,  orders,  judgments  and  decrees  there  is  ac- 
corded like  force,  effect  and  legal  presumptions  as  to  the  records,  orders, 
judgments  and  decrees  of  district  courts;  Provided,  that  this  section  shall 
be  applicable  to  its  probate  proceedings,  records,  orders,  judgments  and 
decrees  only."    Ida.   Rev.   St.   3842. 

In  Montana,  ''the  judicial  power  of  the  state  shall  be  vested  in  the 
senate  sitting  as  a  court  of  impeachment,  in  a  supreme  court,  district 
courts,  justices  of  the  peace,  and  such  other  inferior  courts  as  the  legis- 
lative assembly  may  establish  in  any  incorporated  city  or  town.''  Mont. 
Const.,  art.  YIIC,  sec.  1. 

"The  district  court  shall  have  original  jurisdiction  in  all  cases  at 
law  and  in  equity,  including  all  cases  which  involve  the  title  or  right 
of  possession  of  real  property,  or  the  legality  of  any  tax,  impost,  assess- 
ment, toll  or  municipal  fine,  and  in  all  cases  in  which  the  debt,  damage, 
elaim  or  demand,  exclusive  of  interest,  or  the  value  of  the  property  in 
controversy  exceeds  fifty  dollars;  and  in  all  criminal  cases  amounting  to 
felony,  and  in  all  cases  of  misdemeanor  not  otherwise  provided  for;  of 
actions  of  forcible  entry  and  unlawful  detainer;  of  proceedings  in  insol- 
vency; of  actions  to  prevent  or  abate  a  nuisance;  of  all  matters  of  pro- 
bate; of  actions  of  divorce  and  for  annullment  of  marriage,  and  for  all 
such  special  actions  and  proceedings  as  are  not  otherwise  provided  for.'' 
Mont.  Const.,  art.  YIII,  sec.  11. 

In  Nevada,  "the  judicial  power  of  this  state  shall  be  vested  in  a 
supreme  court,  district  courts,  and  in  justices  of  the  peace.  The  legisla- 
ture may  also  establish  courts  for  municipal  purposes  only,  in  incorporated 
cities  and  towns."    Nev.  Const.,  art.  YI,  sec.   1. 

"Wills  may  be  proved  and  letters  testamentary  or  of  administration 
granted  in  the  county  of  which  deceased  was  a  resident  at  the  time  of 
death,  whether  death  occurred  in  such  county  or  elsewhere,  and  the  district 
eourt  of  such  county  shall  have  exclusive  jurisdiction  of  the  settlement 
of  such  estates,  whether  such  estate  is  in  one  or  more  counties.  The 
estate  of  a  nonresident  decedent  may  be  settled  by  the  district  court 
of  any  county  wherein  any  part  of  such  estate  may  be.  The  district 
court  to  which  application  shall  first  be  made  shall  have  exclusive  juris- 
diction of  the  settlement  of  such  estates."    Nev.  Comp.  L.  2786. 

In  North  Dakota,  "the  county  court  has  original  jurisdiction  in  probate 
and  testamentary  matters,  the  appointment  of  administrators  and  guard- 
ians, the  settlement  of  the  accounts  of  executors,  administrators  and 
guardians,  the  sale  of  lands  by  executors,  administrators  and  guardians, 
and  such  other  probate  jurisdiction  as  may  be  conferred  by  law."  N. 
D.  Bev.   Cd.   7889. 
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Arizona,  Idaho,  Oregon,  North  Dakota,  Oklahoma  and  South 

''In  the  exercise  of  its  jurisdiction  the  county  court  has  power:  1.  To 
take  the  proof  of  wills,  to  admit  wills  to  probate  and  to  revoke  the  pro- 
bate thereof.  2.  To  take  proof  of  and  determine  heirship,  and  to  revoke 
such  determination.  3.  To  grant  and  revoke  letters  testamentary  and 
letters  of  administration,  and  to  appoint  a  successor  in  place  of  a  person 
whose  letters  have  been  revoked.  4.  To  direct  and  control  the  conduct 
and  settle  the  accounts  of  executors  and  administrators.  5.  To  direct  the 
disposition  of  the  property  of  decedents  for  the  payment  of  their  debts 
and  funeral  expenses  of  administration.  6.  To  enforce  the  payment  of 
legacies  and  the  distribution  of  estates  of  decedents  and  the  payment  or 
delivery  by  executors  and  administrators  of  money  or  other  property  in 
their  possession  belonging  to  the  estate.  7.  To  appoint  and  remove  guard- 
ians, to  direct  and  control  their  conduct,  settle  their  accounts  and 
compel  the  payment  and  delivery  by  them  of  money  or  other  property 
belonging  to  their  wards.  8.  To  administer  justice  in  all  matters  within 
its  jurisdiction  according  to  the  provisions  of  the  statutes  relating  there- 
to."   N.  D.  Eev.  Cd.   7890. 

"The  proceedings  of  a  county  court  in  the  exercise  of  its  jurisdiction 
are  construed  in  the  same  manner  and  with  like  intendments,  as  the 
proceedings  of  courts  of  general  jurisdiction,  and  to  its  records,  orders 
and  decrees  there  is  accorded  like  force,  effect  and  legal  presumptions 
as  to  the  records,  orders,  judgments  and  decrees  of  courts  of  general 
jurisdiction."    N.  D.  Bev.  Cd.  7898. 

In  Oklahoma,  "The  probate  court  has  jurisdiction,  and  the  judge  there- 
of power,  which  must  be  exercised  in  the  cases,  and  in  the  manner  pre^ 
scribed  by  statute:  First.  To  open  and  receive  proof  of  last  wills  and 
testaments,  and  to  admit  them  to  proof,  and  to  revoke  the  probate  there- 
of, and  to  allow  and  record  foreign  wills.  Second.  To  grant  letters  testa- 
mentary, of  administration  and  of  guardianship,  and  to  revoke  the  same. 
Third.  To  appoint  appraisers  of  estates  of  deceased  persons.  Fourth.  To 
compel  executors,  administrators  and  guardians  to  render  accounts.  Fifth. 
To  order  the  sale  of  property  of  estates,  or  belonging  to  the  minors. 
Sixth.  To  order  the  payment  of  debts  due  from  estates.  Seventh.  To 
order  and  regulate  all  distribution  of  property  or  estates  of  deceased 
persons.  Eighth.  To  compel  the  attendance  of  witnesses  and  the  pro- 
duction of  title  deeds,  papers,  and  other  property  of  an  estate  or  of  a 
minor.  Ninth.  To  exercise  all  the  powers  conferred  by  this  article  or 
by  other  law.  Tenth.  To  make  such  orders  as  may  be  necessary  to  the 
exercise  of  the  powers  conferred  upon  it.  Eleventh.  To  appoint  and  remove 
guardians  for  infants,  and  for  persons  insane  or  otherwise  incompetent; 
to  compel  payment  and  delivery  by  them  of  money  or  property  belonging 
to  their  wards,  to  control  their  conduct  and  settle  their  accounts."  Okl. 
Eev.  St.  1477. 

"The  proceedings  of  this  court  are  construed  in  the  same  manner,  and 
with  like  intendments,  as  the  proceedings  of  courts  of  general  jurisdic- 
tion, and  to  its  records,  orders,  judgments  and  decreeSi  there  are  accorded 
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Dakota,  the  county  or  probate  court,  a  tribunal  distinct  from  the 
district  court,  is  invested  with  probate  jurisdiction.     Probate 

like  force,  effect  and  legal  presumption  as  to  the  records,  orders,  judg- 
ments and  decrees  of  district  courts."    Okl.  Bev.  8t.   1478. 

"AH  process  issued  by  the  probate  court  shall  be  served  in  the  same 
manner,  and  by  the  persons  and  officers  as  provided  for  the  service  of 
process  of  the  district  court,  with  the  same  fees."    Okl.  Bev.  St.  1479. 

In  Oregon,  "the  county  court  has  the  exclusive  jurisdiction,  in  the 
first  instance,  pertaining  in  a  court  of  probate;  that  is:  1.  To  take  proof 
of  wills;  2.  To  grant  and  revoke  letters  teatamentary  of  administration 
and  of  guardianship;  3.  To  direct  and  control  and  conduct  and  settle  the 
accounts  of  executors,  administrators,  and  guardians;  4.  To  direct  the 
payment  of  debts  and  legacies,  and  the  distribution  of  the  estates  of 
intestates;  5.  To  order  the  sale  and  disposal  of  the  real  and  personal 
property  of  deceased  persons;  6.  To  order  the  renting,  sale,  or  other  dis- 
posal of  the  real  and  personal  property  of  minors;  7.  To  take  the  care 
and  custody  of  the  person  and  estate  of  a  lunatic  or  habitual  drunkard, 
and  to  appoint  and  remove  guardians  therefor;  to  direct  and  control 
the  conduct  of  such  guardians,  and  to  settle  their  accounts;  8.  To  direct 
the  admeasurement  of  dower."    Or.  B.  k  G.  Gd.  911. 

In  Boatli  Dakota,  the  county  courts  have  jurisdiction  in  probate  mat- 
ters, and  for  purposes  of  jurisdiction  they  are  divided  into  two  classes, 
on  the  basis  of  population.  In  counties  having  a  population  of  twenty 
thousand  or  over:  "They  shall  have  original  jurisdiction  in  the  probate 
of  wills;  the  administration  and  settlement  of  estates  of  deceased  persons; 
the  guardianship  of  minors,  insane  or  incompetent  persons  and  idiots, 
and  in  proceedings  by  executors,  administrators  and  guardians,  for  the 
sale  of  real  estate  for  the  purposes  authorized  by  law,  and  aU  the  power 
and  jurisdiction  conferred  by  law  upon  the  late  probate  court,  and  the 
judge  thereof f  with  power  to  prescribe  rules  governing  the  proceedings 
in  probate  matters  to  conform  to  the  provisions  of  the  laws  of  this  state 
relating  to  the  organization  of  the  county  court."     S.  D.  Pro.  Gd.  4. 

"In  all  counties  having  a  population  of  less  than  twenty  thousand, 
the  county  court  shall  have  exclusive  original  jurisdiction  in  the  mat- 
ters of  probate,  and  settlement  of  estates  of  deceased  persons,  guard- 
ianship of  minors,  insane  or  incompetent  persons,  and  in  proceedings 
by  executors,  administratora  and  guardians  for  the  sale  or  incumbrance 
of  real  and  personal  property  for  the  purposes  authorized  by  law,  and 
such  other  powers  as  are  prescribed  by  law,  including  all  probate  mat- 
ters; Provided,  however,  that  county  courts  in  such  counties  shall  not 
have  jurisdiction  in  civil  or  criminal  actions  or  proceedings  until  it  is 
ascertained  and  determined  in  the  manner  provided  by  law  that  they  have 
reached  a  population  of  twenty  thousand  or  over  and  shaU  be  governed 
by  such  procedure  as  is  prescribed  by  law  for  the  courts  when  exercising 
such  limited  jurisdiction."    S.  D.  Pro.  Gd.  16. 

"In  the  exercise  of  probate  jurisdiction  by  the  county  courts  and  the 
judges  thereof  among  others  such  power  may  be  exercised:  1.  To  open  and 
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tribunals,  it  is  well  understood,  are  courts  of  limited  jurisdiction; 
and  this,  in  a  measure,  is  true  of  the  district  and  superior  courts 
when  sitting  in  probate,  as  presently  will  be  seen. 

receive  proof  of  last  wiUs  and  testamenta,  and  to  admit  them  to  proof, 
and  to  revoke  the  probate  thereof,  and  to  allow  and  record  foreign  wills. 
2.  To  gmnt  letters  testamentary,  of  administration  and  of  guardianship, 
and  to  revoke  the  same.  3.  To  appoint  appraisers  of  estates  of  deceased 
persons.  4.  To  compel  executors,  administrators  and  guardians  to  render 
accounts.  5.  To  order  the  sale  of  property  of  estates,  or  belonging  to 
minors.  6.  To  order  the  payment  of  debts  due  from  estates.  7.  To  or- 
der and  regulate  all  distributions  of  property  or  estates  of  deceased  per- 
sons. 8.  To  compel  the  attendance  of  witnesses  and  the  production  of 
title  deeds,  papers  and  other  property  of  an  estate,  or  of  a  minor.  9.  To 
exercise  all  the  powers  conferred  by  this  chapter  or  by  other  law.  10.  To 
make  such  orders  as  may  be  necessary  to  the  exercise  of  the  powers 
conferred  upon  it.  11.  To  appoint  and  remove  guardians  for  infants,  and 
for  persons  insane  or  otherwise  incompetent;  to  compel  payment  and  de- 
livery by  them  of  money  or  property  belonging  to  their  wards,  to  control 
their  conduct  and  settle  their  accounts."    S.  D.  Pro.  Gd.   25. 

"The  proceedings  of  this  court  are  construed  in  the  same  manner, 
and  with  like  intendments,  as  the  proceedings  of  courts  of  general  ju- 
risdiction, and  to  its  records,  orders,  judgments  and  decrees,  there  are 
accorded  like  force,  effect  and  legal  presumptions  as  to  the  records, 
orders,  judgments  and  decrees  of  circuit  courts."    S.  D.  Pro.  Gd.  26. 

In  Utali,  the  district  courts  have  jurisdiction  of  probate  matters.  Utak 
Bev.  St.  654,  670,  3778. 

"The  following  are  the  courts  of  justice  of  this  state:  The  senate  sitting 
as  a  court  of  impeachment;  the  supreme  court;  the  district  courts,  and 
the  justices'  courts."    Utah  Rev.   St.   650. 

"The  courts  enumerated  in  the  first  three  subdivisions  of  the  preceding 
section   are   courts  of  record."    Utah  Bev.   St.  651. 

"No  order  or  decree  affecting  the  title  to  real  property,  heretofore 
or  hereafter  made  in  any  probate  or  guardianship  matter,  shall  be  held 
to  be  void  at  the  suit  or  instance  of  any  person  claiming  adversely  to 
the  title  of  the  decedent  or  ward,  or  under  a  title  not  derived  from  or 
through  the  decedent  or  ward,  on  account  of  any  want  of  notice,  defect, 
or  irregularity  in  the  proceedings  or  of  any  defect  or  irregularity  in  such 
order  or  decree,  if  it  appears  that  before  the  order  or  decree  was  entered, 
the  executor,  administrator,  or  guardian,  as  the  case  may  be,  was  appointed 
by  a  court  of  competent  jurisdiction,  upon  such  notice  as  was  or  may 
be  prescribed  by  law;  and,  in  an  estate  in  which  a  competent  court  shall 
have  appointed  an  executor,  administrator,  or  guardian  upon  due  notice, 
no  objection  to  any  subsequent  order  or  decree  therein  can  be  taken  by 
any  person  claiming  under  the  deceased  or  under  the  ward,  on  account 
of  any  such  want  of  notice,  defect,  or  irregularity,  in  any  other  man- 
ner than  on  direct  application  to  the  same  court,  made  at  any  time  before 
distribution,  or  on  appeaL"    Utah  Bev.  St  8779. 
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§  166.  Powers  of  Court  Oommissioners. — ^In  some  of  the  states 
court  commissioners  are  invested  with  extensive  powers  in  pro- 
bate matters,  [b] 

"An  objection  to  any  paper,  petition,  decree,  or  order  in  any  probate 
or  guardianship  matter,  for  an  erroneous  or  defective  statement  or  deter- 
mination of  any  fact  necessary  to  jurisdiction  which  actuaUy  existed,  or 
for  an  omission  to  find  or  state  any  such  fact  in  such  paper,  petition, 
decree,  or  order,  is  available  only  on  direct  application  to  the  same  court, 
or  on  appeal."    Utah  Rev.  8t.  3780. 

In  Washington,  'Hhe  Superior  Court  shaU  have  original  jurisdiction  in 
all  cases  in  equity,  and  in  all  cases  at  law  which  involve  the  title  or 
possession  of  real  property,  or  the  legality  of  any  tax,  impost,  assessment, 
toU  or  municipal  fine,  and  in  all  other  cases  in  which  the  demand,  or 
the  value  of  the  property  in  controversy  amounts  to  one  hundred  dollars 
and  in  all  criminal  cases  amounting  to  felony,  and  in  all  cases  of  misde- 
meanor not  otherwise  provided  for  by  law;  of  actions  of  forcible  entry 
and  detainer;  of  proceedings  in  insolvency;  of  actions  to  prevent  or 
abate  a  nuisance;  of  aU  matters  of  probate,  of  divorce,  and  for  annulment 
of  marriage;  and  for  such  special  cases  and  proceedings  as  are  not  other- 
wise  provided  for."    Wash.   Const.,  art.  4,  sec.  6. 

"The  superior  courts,  in  the  exercise  of  their  jurisdiction  of  matters 
of  probate,  shall  have  power — 1.  To  take  proof  of  wills,  and  to  grant 
letters  testamentary  and  of  administration,  and  to  bind  apprentices  as 
by  law  provided*  2.  To  settle  the  estates  of  deceased  persons  and  the 
accounts  of  executors,  administrators  and  guardians.  3.  To  allow  or  reject 
claims  against  the  estates  of  deceased  persons  as  hereinafter  provided.  4. 
To  hear  and  determine  aU  controversies  between  masters  and  their  ap- 
prentices. 5.  To  award  process  and  cause  to  come  before  them  all  persons 
whom  they  may  deem  it  necessary  to  examine,  whether  parties  or  wit- 
nesses, or  who,  as  executors,  administrators  or  guardians,  or  otherwise, 
shaU  be  intrusted  with  or  in  any  way  accountable  for  anj  property  be- 
longing to  a  minor,  orphan  or  person  of  unsound  mind,  or  estate  of  any 
deceased  person.  6.  To  order  and  cause  to  be  issued  aU  writs  which  may 
be  necessary  to  the  exercise  of  their  jurisdiction."  Wash.  Bal.  Cd.  6075 
(Pierce's  Cd.  2318). 

In  Wyoming,  "the  district  court  shaU  have  original  jurisdiction  of  all 
causes  at  law  and  in  equity  and  in  all  criminal  cases,  of  all  matters  of 
probate  and  insolvency  and  of  such  special  cases  and  proceedings  as  are 
not  otherwise  provided  for."    Wyo.  Const.,  art.  Y,  sec.  10. 

[b]  The  Washington  Statute  Provides:  ''Every  court  commission  shall 
have  power — To  hear  and  determine  all  probate  matters  and  to  issue 
all  proper  orders  therein.  To  grant  defaults,  and  after  ten  days  from  the 
entry  of  a  default  by  the  clerk  of  the  court,  to  enter  judgment  therein. 
To  issue  temporary  restraining  orders  and  to  perform  like  duties  as  a 
judge  of  the  superior  court  at  chambers,  subjeet  to  revision  by  the  judge 
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§  166.  Powers  of  Olerk  of  Court. — ^And  in  some  states  the 
clerk  of  a  court,  in  the  absence  of  the  judge,  is  clothed  with  quasi- 
judicial  powers,  [c] 

of  the  superior  court  of  the  eounty/'    Wash.  Bal.  Cd.  4729  (Pierce's  Od. 
4389). 

The  Wyoming  Oonstitatioii  and  Statutes  Provide:  ''Court  cozumissioners 
shall  have  authority  to  perform  such  chamber  business  in  the  absence  of 
the  district  judge  from  the  county  or  upon  his  written  statement  filed 
with  the  papers,  that  it  is  improper  for  him  to  act,  as  may  be  prescribed 
by  law."    Wyo.  Const.,  art.  V,  sec.  14. 

"The  court  commissioner  of  each  district  court,  appointed  under  the 
law  shall,  upon  the  order  of  the  court  or  judge  thereof  in  vacation,  or 
upon  a  general  order  made  for  that  purpose,  examine  the  bonds  filed 
by  the  executors  and  administrators,  with  a  view  to  ascertaining  their 
sufficiency,  and  have  power  to  approve  the  same;  examine  any  inventory, 
sale  bill,  account  current,  except  final  accounts  and  vouchers  filed  there- 
with or  examine  into  the  condition  of  an  estate  generally."  Wyo.  Bev. 
St.  4534. 

''In  order  to  make  such  examination,  he  shall  be  entitled  to  process 
to  compel  the  executor  or  administrator  and  other  witnesses  to  appear 
and  testify  before  him  on  the  hearing,  and  the  production  of  books, 
papers,  moneys,  or  other  things  pertinent  to  the  matter  to  be  heard." 
Wyo.  Eev.  St.  4535. 

"Any  person  refusing  to  appear  or  testify  in  vacation,  may  be  at- 
tached for  contempt  and  held  to  bail  to  answer  to  the  alleged  contempt 
at  the  next  term  of  court.  The  said  commissioner  shaU  report  his  finding 
upon  the  matter  or  matters  referred  to,  in  writing,  to  the  court  for  its 
action.  Exception  may  be  filed  to  the  report  which  shall  be  heard  and 
determined  as  in  other  cases."    Wyo.  Bev.  St.  4536. 

[c]  The  Montana  Statute  Provides:  "The  clerk,  in  the  absence  of  the 
judge,  may  issue  notices  of  the  hearing  for  the  probate  of  wills  and 
letters  of  administration  and  guardianship  and  upon  the  hearing  grant 
such  letters,  including  letters  testamentary,  when  no  objections  are  made 
or  filed;  may  order  notice  to  creditors;  may  appoint  appraisers,  file  and 
approve  all  bonds,  file  and  approve  claims  against  the  estate,  file  and 
approve  all  accounts  of  executors,  administrators  and  guardians,  except 
final  accounts,  when  no  objections  are  made  or  filed  thereto;  make  all 
orders  for  hearings  and  orders  to  give  notice,  as  may  be  necessary  in  the 
exercise  of  any  of  the  above  powers.  The  court  or  judge  may  at  any 
time  set  aside  or  modify  any  of  the  orders  so  made,  and  unless  so  set 
aside  or  modified,  they  have  the  same  effect  as  if  made  by  the  judge  or 
court."    Mont.  C.  C.  P.  2931. 

The  Nevada  Statutes  Provide:  "All  notices  required  to  be  given  by 
an  act  entitled  'An  act  to  regulate  the  settlement  of  the  estates  of  de- 
ceased persons,'  approved  March  23,  1897,  may  hereafter  be  given  by 
the  county  clerk  without  an  order  from  the  judge  for  the  same;   and 
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§  167.  Powen  of  Judge  at  Ohambera  and  in  Vacation. — ^The 
st&tutes  of  the  several  states  specify  the  powers  which  may  be  ex- 
ercised by  probate  judges  at  chambers  and  in  vacation,  [d]  A 
judge's  chambers  are  not  confined  to  the  place  for  the  usual 
transaction  of  judicial  business  not  required  to  be  done  in  open 

when  80  given  for  the  time  and  in  the  manner  required  by  law,  they  shaU 
be  as  legal  and  valid  as  though  made  upon  an  order  from  sneh  judge." 
"If  the  court  is  not  in  session  at  the  time  set  for  the  hearing  of 
anj  matter  concerning  the  settlement  of  the  estates  of  deceased  persons, 
anj  one  opposing  the  application  therein  made  may  file  objections  there* 
to  with  the  clerk,  and  thereafter  the  matter  shall  be  heard  upon  the 
flrst  day  when  the  court  is  in  session,  unless  such  hearing  is  continued 
to  some  future  day."    Nev.   Gomp.  L.  3069,  3070. 

The  Utali  Statutes  Provide:  '<The  clerk  of  the  district  court  shall 
have  and  exercise  within  his  county  all  the  powers  and  jurisdiction  of 
the  court,  and  of  the  judge  thereof,  in  the  following  matters:  1.  He  may 
consider  petitions  for  the  appointment  of  administrators,  executors,  and 
guardians,  and  for  the  probate  of  wills,  and  any  other  petition  or  written 
motion  filed  in  any  probate  or  guardianship  matter,  and  may  set  the  time 
or  hearing  of  the  same,  and  prescribe  the  notice  to  be  given.  2.  He  may 
Ax  the  amount  of  ^he  bond  of  the  executor,  administrator,  or  guardian 
and  for  that  purpose  may  hear  testimony  as  to  the  property,  rents,  issues, 
and  profits.  3.  He  may,  in  all  cases,  examine  sureties,  and  approve  bonds 
and  undertakings.  4.  He  may  appoint  a  special  administrator  and  fix  the 
amount  of  his  bond.  5.  He  may  appoint  appraisers.  6.  He  may  designate 
the  terms  of  and  enter  the  order  for  publication  of  notice  to  creditors.  7. 
He  may  grant  an  order  of  sale  of  perishable  property.  Ail  orders  made 
and  proceedings  had  by  the  clerk  under  the  provisions  of  section  3781 
shall  be  by  him  spread  at  large  upon  the  minutes  of  the  court.  Any 
person  aggrieved  by  any  order  made  or  entered  by  the  clerk  under  the 
powers  here  conferred,  may  have  the  same  reviewed  in  court  at  the  same 
or  at  the  next  term,  and  not  afterwards,  upon  motion  filed,  and  upon 
such  notice  as  the  court  may  prescribe.  Upon  the  filing  of  such  motion, 
the  clerk  shall  place  the  cause  or  proceeding  on  the  docket,  and  the 
matter  shall  stand  for  hearing  or  trial  de  novo  in  open  court.  The  rec- 
ords, orders,  and  judgments  made  and  entered  by  the  clerk  as  herein- 
before provided,  and  not  reversed,  set  aside,  or  modified  by  the  court, 
shall  stand  and  be  of  the  same  force,  validity,  and  effect,  and  shall  be 
entitled  to  the  same  faith  and  credit,  as  if  made  by  the  court."  Utah 
Eev.  St.  3781,  3782,  3783,  3784. 

[d]  The  OaUfomia  Statute  (0.  0.  P.  166)  Provides:  ''The  judge  or 
judges  of  a  superior  court,  or  any  of  them,  may,  at  chambers,  grant  all 
orders  and  writs  which  are  usually  granted  in  the  flrst  instance  upon  an 
ex  parte  application,  and  may,  at  chambers,  hear  and  dispose  of  such 
orders  and  writs;  and  may  also,  at  chambers,  appoint  appraisers,  receive 
inventories  and  accounts   to   be  filed,  suspend   the  powers  of   executorS| 
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court,  but  chamber  business  may  be  done  at  any  place  where  he 
may  be  found  within  the  proper  jurisdiction  of  the  court.^ 

§  158.  Jurisdiction  of  Courts  in  Oeneral. — ^No  distinct  court 
of  probate  exists  in  many  of  the  states.  In  California  ''the  con- 
stitution has  created  superior  courts,  and  has  given  them  original 
jurisdiction  of  the  subject  matter  of  various  classes  of  actions 

adminiatratoFB,  or  guardians  in  the  cases  allowed  by  law,  grant  special 
letters  of  administration  or  guardianship,  approve  claims  and  bonds,  and 
direct  the  issuance  from  the  court  of  all  writs  and  process  necessary  in 
the  exercise  of  their  powers  in  matters  of  probate."  En.  March  11,  1872. 
Amd.  1880,  41. 

The  Idaho  Statutes  Provide:  "A  judge  may  exercise,  out  of  court,  all 
the  powers  expressly  conferred  upon  a  judge,  as  contradistinguished  from 
the    court. 

"The  power  conferred  upon  the  probate  judge  in  relation  to  guardians 
and  wards  may  be  exercised  by  him  at  chambers,  or  as  the  act  of  the 
probate  court,  when  holding  such  court;  and  any  order  appointing  a  guard- 
ian must  be  entered  as,  and  become  a  decree  of,  the  court."  Ida.  Bev. 
St.  3910,  5828. 

"The  terms  of  the  probate  courts  in  the  several  counties  for  the 
transaction  of  probate  business,  except  that  specially  authorized  by  law 
to  be  done  in  vacation,  must  be  held  on  the  fourth  Monday  in  each 
month.  Any  decision,  decree  or  order  may  be  made  or  rendered  by 
said  court  at  any  time  without  regard  to  term  time.  For  the  transaction 
of  all  civil,  other  than  probate  business,  and  all  criminal  business,  these 
courts  are  always  open."  Ida.  Rev.  St.  3843  (Ida.  Sees.  Laws  1007, 
p.  39). 

The  Montana  Statutes  Provide:  "The  judge  of  the  district  court  may 
at  chambers,  make  any  order,  issue  any  process,  and  hear  and  determine 
any  matter  necessary  in  the  exercise  of  his  powers  in  matters  of  probate, 
or  in  any  action  or  proceeding  provided  by  law.  If  a  jury  is  necessary, 
the  judge  may  open  court  and  obtain  a  jury  as  in  other  cases. 

"All  orders  mentioned  in  this  title  and  aU  proceedings  in  matters  of 
probate  may  be  made  or  heard  either  before  the  court  or  the  judge 
thereof  at  chambers^  and  when  a  jury  is  needed,  the  court  or  judge  may 
order  the  trial  to  take  place  in  court  as  provided  for  civil  actions." 
Mont.  C.  C.  P.  171,  2913. 

The  Nevada  Statute  Provides:  "The  district  judge  shall  have  power, 
in  vacation,  to  appoint  appraisers,  to  receive  inventories  and  accounts 
to  be  filed  in  his  court;  to  suspend  the  powers  of  executors,  administra- 
tors, or  guardians,  in  casea  allowed  by  law;  to  grant  special  letters  of 
administration  or  guardianship,  to  approve  claims  and  bonds,  and  to  direct 
the  issuance  from  his  court  of  all  writs  and  process  necessary  to  the 
exercise   of   his  powers  over  the   estates   of   deceased  persons^  and  over 
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and  special  proeeedings,  more  or  less  distinct  from  each  other; 
among  which  are  'all  actions  which  involve  the  title  or  possession 
of  real  property'  and  'all  such  special  cases  and  proceedings  as 

are  not  otherwise  provided  for, '  and  all  matters  of  probate 

The  superior  court,  while  sitting  in  matters  of  probate,  is  the 
same  as  it  is  while  sitting  in  cases  of  equity,  in  cases  at  law,  or 
in  special  proceedings,  and  when  it  has  jurisdiction  of  the  sub- 
ject matter  of  a  case  falling  within  either  of  these  classes,  it  has 

the  property  and  persons  of  minors,  idiots,  and  insane  persons."  Nev. 
Comp.  L.  2530. 

Tbe  North  Dakota  Statute  Piovides:  ''The  county  court  shaU  be  always 
open  for  the  transaction  of  probate  business."    N.  D.  Bev.  Cd.  7880. 

The  Oklahoma  Statate  Provides:  "A  judge  of  the  probate  court,  as 
distinguished  from  the  probate  court,  may  exercise  out  of  court  all  the 
powers   expressly   conferred  upon   him   as   judge.'' 

"The  court  shall  always  be  open  for  the  transaction  of  probate  busi- 
ness, and  the  judge  shall  especially  attend  his  office  and  hold  terms  of 
the  probate  court,  beginning  on  the  first  Monday  in  January,  March,  May, 
July,  September,  and  Noyember  of  each  year,  and  continuing  so  long 
as   shall   be    necessary."    Okl.    Bev.    St.    1482,    1495. 

Th*  Soatfa  Dakota  Statate  PiOTldas:  "The  county  courts  (in  counties 
having  a  population  of  twenty  thousand  or  over)  shall  always  be  open 
within  their  respective  counties  for  the  purpose  of  hearing  and  deter- 
mining all  matters  relating  to  probate  jurisdiction. 

"A  judge  of  the  county  court,  as  contradistinguished  from  the  county 
eourt,  may  exercise  out  of  court  all  the  powers  expressly  conferred  upon 
him  as  a  judge."    S.  D.  Pro.  Gd.  15,  30. 

Th«  Utah  Statutes  Provide:  "The  judge  or  judges  of  the  district  court 
may,  at  chambers,  make  any  order,  issue  any  process,  and  hear  and  deter- 
mine any  matter  necessary  in  the  exercise  of  his  powers  in  matters  of 
probate,  or  any  action  or  proceeding  provided  by  law.  If  a  jury  is  neces- 
sary, the  judge  may  open  court  and  obtain  a  jury  as  in  other  cases. 

"The  judge  of  the  district  court  in  which  any  probate  or  guardianship 
matter  is  pending  may  make  any  order  relating  to  such  proceeding  in 
chambers  at  any  place  in  his  district,  and  such  order  shall  have  the  same 
force  and  effect  as  if  made  by  the  court  sitting  in  the  proper  county. 
The  hearing  of  any  matter  requiring  notice  shall  be  had  at  the  time 
and  place  appointed  or  at  the  time  to  which  the  same  may  be  postponed, 
except  that  where  there  is  no  contest,  or  where  all  the  parties  consent, 
such  hearing  may  be  had  at  any  place  within  the  judicial  district  in 
which  the  matter  is  pending. 

"The  district  and  supreme  courts  and  the  judges  thereof  sitting  in 
probate  and  guardianship  matters  shall  exercise  all  such  powers,  consistent 
with  the  provisions  of  (law  relating  to  probate  proceedings)  as  are  or 
auky  be  conferred  upon  those  courts  or  judges,  respectively,  in  other 
proceedings;  and,  except  as  otherwise  provided  in  this  title,  the  provisions 
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power  to  hear  and  determine,  in  the  mode  provided  by  law,  all 
questions  of  law  the  determination  of  which  is  aneillaiy  to  a 
proper  judgment  in  such  case.  This  is  an  incidental  power  per- 
taining to  all  courts,  for  the  purpose  of  enabling  them  to  exercise 
the  jurisdiction  which  is  conferred  upon  them." '    Therefore,  the 

of  the  Code  of  Citil  Proeedare  eball  be  applicable  to  and  eonetitiite  the 
rule  of  praetiee  in  probate  and  goardianehip  proceedings/'  Utah  Ber. 
St.  682,  8777,  8778. 

Tba  Washington  Statnta  Provides:  "The  judges  of  the  superior  courts 
maj,  at  chambers,  appoint  appraisers,  receive  inventories  and  accounts, 
suspend  the  powers  of  executors,  administrators  or  guardians  in  the  cases 
allowed  bj  law,  grant  letters  of  administration  or  guardianship,  ap- 
prove claims  and  bonds,  and  direct  the  issuance  of  all  writs  and  process 
necessary  in  the  exercise  of  their  powers."  Wash.  BaL  Gd.  6077  (Pierce's 
Cd.  2319). 

The  Wyoming  Statutes  Provide:  ''For  the  purpose  of  granting  probate 
of  wills,  issuing  letters  testamentary  and  of  administration,  filing  reports, 
accounts  and  petitions  of  executors  and  administrators,  filing  claims  against 
the  estate  and  issuing  process  and  notices  required  by  this  division,  the  court 
shall  be  kept  open  in  the  vacation  thereof,  and  the  business  pertaining 
thereto  done  by  the  court  commissioner  and  the  clerk,  shall  be  subject  to 
the  supervision  of  the  court  at  the  next  ensuing  term. 

''The  judges  of  the  district  courts  within  their  respective  jurisdictions 
and  the  court  commissioners  within  the  counties  to  which  they  shall 
be  appointed,  shall  have  the  power  to  make  orders  in  vacation  for  the 
sale  of  personal  property  at  public  or  private  vendue;  for  the  compound- 
ing of  debts;  for  the  settlement  of  an  estate  as  insolvent;  for  the  ap- 
proval of  bonds  and  all  such  other  orders  of  an  ex  parte  nature  as  may 
facilitate  the  settlement  of  estates.  Such  orders  shall  be  in  writing, 
signed  by  the  judge  or  commissioner  issuing  the  same,  and  shall  be  by 
the  clerk  filed  and  recorded  as  a  vacation  entry  in  the  proper  record." 
Wyo.  Bev.  St.  4532,  4683. 


9  Estate  of  Burton,  93  Cal.  459,  29 
Pac.  86;  More  v.  More,  133  Cal.  489, 
65  Pac.  1044;  Estate  of  Warner 
(Oil.),  92  Pac.  1190. 

Said  the  supreme  court  of  Washing- 
ton: "In  this  state  we  have  no  pro- 
bate court,  properly  speaking,  as  dis- 
tinguished from  the  court  that  enter- 
tains jurisdiction  of  other  matters. 
The  court  of  general  jurisdiction  also 
hears  and  determines  probate  mat- 
ters. Matters  pertaining  to  probate 
are  referred  to  what  is  called  'pro- 
bate '  procedure.  But  when  the  court, 
•Ittisg  in  a  probate  proceeding,  dis- 


covers in  a  petition  the  statement  of 
facts  which  forms  the  basis  of  a  con- 
troversy, we  can  see  no  reason  why 
it  may  not  settle  the  issues  there- 
under when  an  appearance  has  been 
made  thereto,  and  then  proceed  to  try 
it  in  a  proper  manner."  Browder  v. 
Phinney,  30  Wash.  74,  70  Pac.  264; 
Estate  of  Murphy,  30  Wash.  9,  70 
Pac  109;  Oarrau  v.  O'Calligan,  125 
Fed.  657,  60  C.  C.  A.  347. 

Said  the  supreme  court  of  Mon- 
tana:  "Though  the  jurisdiction  of 
the  district  court  when  exercising  its 
probate  powers  is,  in  a  sense,  special 
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superior  court,  while  sitting  in  matters  of  probate,  may  exercise 
equity  powers  necessary  to  a  complete  administration,^  although 
it  does  not,  when  so  sitting,  exercise  its  general  jurisdiction  in 
equity.* 

The  probate  jurisdiction  of  the  superior  court  is  a  jurisdic- 
tion separate  and  distinct  from  its  jurisdiction  in  ordinary  civil 
actions.*^    For  example,  in  an  action  of  ejectment  by  an  admin- 


and  limited,  and  depends  upon  thie 
statute,  }^et,  by  implication,  it  also 
possesses  aU  the  powers  incidentally 
necessary  to  an  effective  exercise  of 
the  powers  expressly  conferred.  This 
must  be  the  case.  Otherwise  the 
court  would   be   unable   to   discharge 

its  very    important    functions 

AU  questions  of  law  and  of  fact 
which  necessarily  arise  from  the  in- 
ception of  the  proceeding  down  to  and 
including  the  distribution  of  the  prop- 
erty, must  necessarily  fall  within  the 
purview  of  the  power  of  control. 
Hence,  having  the  express  power  to 
entertain  a  contest  of  a  will,  it  has 
power  incidentally  to  decide  any  ques- 
tion which  properly  arises  under  such 
contest,  and,  necessarily,  upon  con- 
sent of  all  the  parties  interested,  to 
enter  a  decree  affirming  and  adopting 
a  compromise  of  such  a  contest,  and 
ascertaining  the  shares  to  which  the 
parties  are  respectively  entitled. '^ 
Estate  of  Davis,  27  Mont.  400,  71  Pac 
757. 

"There  is  no  probate  court  in  the 
dty  and  county  of  San  Francisco, 
but  the  superior  court  has  jurisdic- 
tion of  probate  matters,  and  there 
is  no  law  authorizing  the  designation 
of  any  one  department  of  that  court 
for  probate  jurisdiction,  but  each  of 
the  twelve  judges  has  such  jurisdie- 
tion."  Estate  of  Pearsons,  113  OaL 
677,  45  Pac.  849. 

8  Toland  v.  Earl,  129  Cal.  148,  79 
Am.  St.  Bep.  100,  61  Pac.  914.  "In 
a  proceeding  in  the  probate  court  to 
eompel  an  administrator  to   pay  an 


heir  his  distributive  share,  the  power 
of  the  court  is  not  limited  to  the 
specific  property  or  amount  awarded 
by  the  decree,  but  it  has  authority  to 
take  an  accounting  or  award  interest 
according  to  equitable  principles.  Ju- 
risdiction being  conceded  for  one 
purpose,  it  follows  necessarily  for  the 
other.  The  awarding  of  the  interest 
is  but  an  incident  to  the  right  to 
award  the  principal;  and  proceeding, 
as  it  does,  in  accordance  with  the 
principles  of  equity,  the  probate  court 
must  be  held  to  have  jurisdiction  to 
afford  complete  and  adequate  relief  in 
the  premises,  since  equity  does  noth- 
ing piecemeal. "  In  re  Clary,  112  Gal. 
292,  44  Pac.  569. 

"While  probate  courts  have  all  the 
powers  of  a  court  of  equity  in  the 
settlement  of  estates,  the  conflicting 
interests  of  heirs  or  lienors,  no  mat- 
ter what  their  nature  or  orig^,  can  be 
determined  only  in  an  appropriate 
proceeding  under  proper  pleadings." 
Estate  of  Heeney,  3  CaL  App.  548, 
86  Pac.  862. 

As  to  the  equitable  jurisdiction  of 
probate  courts  in  Idaho,  see  Dewey 
▼.  Schrieber  Implement  Co.,  12  Idaho, 
280,  85  Pac.  921. 

4  Curtis  v.  Schell,  129  Cal.  208,  79 
Am.  St.  Rep.  107,  61  Pac.  951.  The 
probate  court  has  no  pow«r  to  fore- 
close a  mortgage.  Meyers  v.  Far- 
quharson,  46  Oal.  190. 

6  In  re  Allgier,  65  Cal.  228,  8  Pae. 
849;  Estate  of  Bose,  80  Cal.  166,  22 
Pac.  86.  See,  too,  Lucich  v.  Medin, 
8  Ner.  93,  93  Am.  Dee.  3^. 
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istrator,  the  superior  court  has  no  power  to  set  aside  the  land 
in  controversy  as  a  homestead.  This  can  be  done  only  by  the 
superior  court  sitting  as  a  court  of  probate.*  On  the  other  hand, 
when  acting  as  a  probate  court,  the  superior  court  has  no  author- 
ity, as  a  rule,  to  assume  jurisdiction  over  matters  not  properly 
cognizable  by  a  probate  court.  It  cannot,  for  instance,  deter- 
mine disputes  involving  the  title  to  real  estate,*^  nor  entertain 
a  contest  for  the  proceeds  of  an  insurance  policy  payable  by  its 
terms  to  the  widow  and  children  of  the  decedent.^  When  settling 
the  account  of  an  administrator,  the  court  has  no  power  to  deter- 
mine his  claim  to  half  of  the  estate  as  partner  of  the  decedent.' 


e  RiehardB  ▼.  Wetmore,  66  CaL  365, 
5  Pac.  620. 

7  Buckle/  y.  Superior  Court,  102 
OaL  6,  41  Am.  St.  Bep.  135,  36  Pae. 
360;  Crew  ▼.  Piatt,  119  CaL  139, 
61  Pao.  38;  In  re  Htos,  97  Oal.  232, 
31  Pae.  893;  Estate  of  Singleton,  26 
Nev.  106,  64  Pae.  513. 

Title  to  land  cannot  be  tried  by  the 
probate  court  in  a  proceeding  to  set 
apart  a  homestead  to  a  widow,  al- 
though tha  court  may  examine  the 
titles  to  the  several  tracts  for  the 
purposes  of  selection.  In  re  Burton, 
64  Cal.  428,  1  Pac  708.  See,  too.  In 
1%  Eimberlj,  97  Oil.  281,  32  Pac.  234. 

A  probate  court  has  no  jurisdiction 
to  inquire  into  the  consideration, 
validity  or  operation  of  a  deed  of 
separation  between  a  testator  and  his 
widow.  Corker  y.  Corker,  87  CaL  650, 
25  Pac.  922,  cited  and  azplained  in 
the  recent  case  of  Estate  of  Amer 
(Cal.),  92  Pac  190. 

Probate  court  has  no  jurisdietion  to 
tiy  title  to  land.  Qjerstadengen  y. 
Van  Duien,  7  N.  D.  612,  66  Am.  St. 
Bep.  679,  76  N.  W.  233. 

County  courts  of  Oregon  bays  no 
authority  to  determine  what  persons 
are  entitled  to  realty.  Banner  v. 
fiilyer,  2  Or.  336;  Dunham  T. 
19  Or.  891,  64  Plu).  661. 


Probate  court  has  no  jurisdiction  to 
try  the  title  to  property  as  between 
the  representatives  of  the  estate  and 
strangers  thereto.  Stewart  v.  Lohr, 
1  Wash.  341,  22  Am.  St.  Bep.  150,  25 
Pac  457;  Estate  of  Alfstad,  27  Wash. 
175,  67  Pac.  593.  A  probate  court, 
as  such,  has  no  jurisdiction  to  deter- 
mine adverse  claims  to  the  property 
administered.  Huston  t.  Becker,  15 
Wash.  586,  47  Pac  Id. 

"Since  the  probate  court  has  no  ju- 
risdiction to  determine  the  rights  of 
those  claiming  adversely  to  the  es- 
tate, if  serious  questions  upon  such 
claims  arise,  the  duty  of  the  court 
might  be  to  delay  the  final  deer«9e 
until  such  claims  can  be  determined 
in  another  forum.''  Estate  of  Bur- 
dick,  112  OsL  387,  44  Pac  734. 

8  Heydenfeldt  y.  Jacobs,  107  CaL 
373,  40  Pac  492. 

•  Estate  of  Alfstad,  27  Wash.  175, 
67  Pac  593.  Said  the  court:  ''The 
powers  of  the  superior  court  in  respect 
to  its  probate  jurisdiction  are  the 
same  as  it  would  be  if  it  were  in 
fact  a  separate  probate  court.  Pro- 
ceedings in  probate  matters,  in  actions 
in  equity,  and  at  common  law  are  dB»- 
tinct,  and  should  not  be  inter- 
mingled, czeept  in  cases  speeiaify 
thoriaed  bj  law." 
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In  Montana  the  district  court,  sitting  in  probate,  has  no  jur- 
isdiction of  matters  touching  the  admeasurement  of  dower.^® 
Hence  it  is  that  a  superior  or  district  court,  sitting  in  probate, 
is  sometimes  spoken  of  as  a  court  of  limited  jurisdiction. 

But  of  matters  properly  cognizable  by  probate  tribunals,  the 
probate  side  of  the  superior  or  district  court  has  exclusive  jur- 
isdiction in  the  first  instance.^^  Speaking  of  the  judicial  system 
in  California,  the  supreme  court  has  said  ''that  it  would  be 
an  anomaly  in  jurisprudence  that  a  court  which  is  vested  with 
full  jurisdiction  in  matters  of  probate  should  be  controlled  in  the 
exercise  of  that  jurisdiction  by  the  action  of  a  co-ordinate  court 
which  has  neither  controlling  nor  revisory  jurisdiction  in  such 
matters.""  Nevertheless,  a  court  of  equity  has  power  to  grant 
relief  from  the  orders  and  decrees  of  probate  courts,  as  it  has 
from  other  judicial  determinations,  in  case  of  fraud  or  other 
grounds  for  equitable  interposition.  This  is  not  to  say,  how- 
ever,  that  such  proceedings  as  will  contests  can  be  inaugurated 
in  courts  of  equity.  The  jurisdiction  of  probate  courts  is  exclu- 
sive in  such  matters.^ 

The  orders  and  decrees  of  superior  or  district  courts,  while 
sitting  in  probate,  are  entitled  to  the  favorable  intendments  and 
presumptions  commonly  accorded  the  orders  and  decrees  of  courts 
of  general  jurisdiction.^^    And  the  proceedings  of  county  courts 


10  Estate  of  Dahlman,  28  Mont 
379,  72  Pac  750. 

11  Crew  Y.  Piatt,  119  Gal.  139,  51 
Pae.  38;  Toland  y.  Earl,  129  OaL 
148,  79  Am.  St.  Bep.  100,  61  Pae. 
914;  Estate  of  Freud,  134  Oal.  333, 
66  Pac.  476;  Froebrich  y.  Lane,  45 
Or.  13,  106  Am.  St.  B^p.  634,  76  Pao. 
351;  Bamp  y.  McDaniel,  12  Or.  108, 
6  Pac.  456;  Garr  y.  Dayidson,  25 
Utah,  335,  71  Pac.  481;  Lethridge 
y.  Lauder,  13  Wyo.  9,  76  Pac.  682. 
In  Arizona  the  district  court  has  only 
appellate  jurisdiction  in  probate  cases. 
Territory  y.  Forrest,  1  Ariz.  49,  25 
Pac.  527;  Territory  y.  Mix,  1  Ariz. 
52,  25  Pac.  528. 

12  Goad  y.  Montgomery,  119  Cal. 
652,  63  Am.  St  Bep.  145,  51  Pae. 
681. 


18  Curtis  V.  ScheU,  129  Gal.  208,  79 
Am.  St.  Bep.  107,  61  Pac.  951;  Lang- 
don  V.  Blackburn,  109  Cal.  19,  41  Pac. 
814;  SohLer  v.  Sohler,  135  Cal.  323, 
87  Am.  St.  Bep.  98,  67  P^c.  282; 
Froebrich  y.  Lane,  45  Or.  13,  106 
Am.  St.  Bep.  634,  76  Pac.  351;  Ben- 
son y.  Anderson,  10  Utah,  135,  37 
Pac.  256;  Carrau  v.  O'Calligan,  125 
Fed.  657,  60  C.  C.  A.  347. 

M  Estate  of  Davis,  151  Cal.  318, 
86  Pac.  183;  Estate  of  Twombley, 
120  Cal.  350,  52  Pac  815;  Burris  ▼. 
Kennedy,  108  CaL  331,  41  Pac.  458; 
Bef ormed  Presbyterian  Church  y.  Mc- 
Millan, 31  Wash.  643,  72  Pac.  502; 
Lethridge  y.  Lauder,  13  Wyo.  9,  76 
Pac.  682.  Prior  to  the  act  of  1858, 
the  probate  courts  of  California  were 
regarded  as  courts  of  limited  and  m- 
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in  the  exercise  of  their  probate  powers  are  construed  in  the  same 
manner  and  with  like  intendment  as  are  the  proceedings  of  courts 
of  general  jurisdiction;  and  to  their  records,  orders,  and  decrees 
are  accorded  like  force,  effect,  and  legal  presumptions  as  to  the 
records,  orders  and  decrees  of  courts  of  general  jurisdiction.^' 

The  superior  court,  while  sitting  in  probate,  is  not  a  statutory 
tribunal;  it  derives  its  authority  from  the  constitution.  It  ''is 
controlled  in  the  mode  of  its  action  by  the  code,  and  so  it  is,  to 
the  same  extent  when  foreclosing  a  mortgage,  or  trying  an  ac- 
tion on  a  promissory  note.  In  both  cases  it  is  pursuing  the  mode 
prescribed  by  a  statute,  but  in  neither  does  it  derive  power  from 
the  statute."  ^*  The  proceedings  in  probate,  however,  are  purely 
statutory,  and,  notwithstanding  the  superior  court  is  a  court  of 
general  jurisdiction,  it  exercises  therein  a  special  and  limited  jur- 
isdiction, in  the  sense  that  its  jurisdiction  is  limited  by  the  mode 
and  procedure  prescribed  by  statute.  If  it  oversteps  the  limits 
of  its  jurisdiction,  or  proceeds  in  a  manner  essentially  different 
from  that  provided,  its  acts  are  ordinarily  without  validity." 


ferior  jurisdiction.  Townsend  ▼.  Gor- 
don, 19  Gal.  188;  Irwin  v.  Scriber,  18 
Cal.  499;  Grimes'  Estate  r.  Norris,  6 
Cal.  621,  65  Am.  Dee.  545;  Clarke 
V.  Perry,  5  Cal.  58,  63  Am.  Dec.  82. 

IB  See  the  statutes  under  section 
154,  ante;  Joy  v.  Elton,  9  N.  D.  428, 
83  N.  W.  875;  Tustin  ▼.  Gaunt,  4  Or. 
805 ;  Jones  v.  Dove,  6  Or.  191 ;  Henkle 
▼.  Slate,  40  Or.  349,  68  Pac.  399; 
PlLiUips  V.  Phillips,  13  S.  D.  231,  83 
N.  W.  94;  In  re  Taber,  13  S.  D.  62, 
62  N.  W.  398, 

i«  Burris  v.  Kennedy,  108  Cal.  331, 
41  Pac.  458;  Heydenfeldt  v.  Superior 
Court,  117  Cal.  348,  49  Pac.  210. 

In  Washington,  ''the  constitution 
does  not  make  the  superior  courts 
probate  courts.  On  the  contrary,  it 
vests  the  superior  courts  with  juris- 
diction 'of  all  matters  of  probate'; 
hence  the  court  is  not  shorn  of  its 
general  powers  simply  because  the 
cause  before  it  may  be  one  which  was 
•ognizable   formerly   in  a    court   of 


probate.  It  possesses  in  every  case 
and  at  all  times  its  powers  as  a  court 
of  general  jurisdiction;  and  among 
these  is  the  power  to  hear  and  deter- 
mine the  question  to  whom  a  bequest 
made  by  a  decedent  rightfully  belongs. 
A  statute,  therefore,  can  neither  add 
to  nor  take  away  the  power."  Re- 
formed Presbyterian  Church  v.  Mc- 
MiUan,  31  Wash.  643,  72  Pac.  502. 

17  Estate  of  Ryder,  141  Cal.  366, 
74  Pac.  993;  Reither  v.  Murdock,  135 
Cal.  197,  67  Pac.  784;  Estate  of 
Davis,  136  Cal.  590,  69  Pac.  412;  Garr 
V.  Davison,  25  Utah,  335,  71  Pac 
481. 

"Proceedings  for  the  administra- 
tion of  estates  of  deceased  persons, 
and  for  their  distribution  to  those  who 
may  be  entitled  thereto,  including  the 
determination  of  the  heirs  of  the  de- 
cedent, are  purely  statutory.  The 
superior  court,  while  sitting  as  a  court 
of  probate,  has  only  such  powers  as 
are  given  it  by  the  statute,  and  such 
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Thus,  it  cannot,  after  assuming  jurisdiction  of  an  estate,  sum- 
marily dispense  with  further  administration  therein.** 

When  it  is  said  that  proceedings  for  the  administration  of  the 
estates  of  deceased  persons  are  purely  statutory,  it  is  not  meant 
that  the  authority  of  those  charged  with  the  conduct  of  those 
proceedings  is  necessarily  regulated  solely  by  statute.  "Yet  the 
letter  and  spirit  of  the  system  established  by  legislation  are  to  be 
first  consulted  as  the  repository  of  the  law  on  the  subject,  and 
their  rule,  if  they  furnish  any,  must  be  followed  in  any  case 
before"  resorting  "for  guidance  to  the  precepts  of  the  common 
law."" 


§  159.    Jurisdiction  as  Depending  on  Domicile  of  Decedent  and 
Situs  of  Property. — The  codes  [e]  of  the  various  states  specify  the 

[6]  Tba  Calif onila  Statute  (O.  O.  P.  1294)  Provides:  ^'WiUs  must  ^ 
be  proved,  and  letters  toBtamentary  or  of  administration  granted:  1.  In 
the  coanty  of  which  the  decedent  was  a  resident  at  the  time  of  his  death, 
in  whatever  place  he  may  have  died;  2.  In  the  county  in  which  the  dece- 
dent may  have  died,  leaving  estate  therein,  he  not  being  a  resident  of 
the  state;  3.  In  the  county  in  which  any  part  of  the  estate  may  be, 
the  decedent  having  died  out  of  the  state,  and  not  resident  thereof  at  the 
time  of  his  death;  4.  In  the  county  in  which  any  part  of  the  estate  may  be, 
the  decedent  not  being  a  resident  of  the  state,  and  not  leaving  estate 


incidental  powers  as  pertain  to  all 
courts  for  the  purpose  of  enabling 
them  to  exercise  the  jurisdiction  which 
is  conferred  upon  them.  Although  it 
is  a  court  of  general  jurisdiction,  yet 
in  the  exercise  of  these  powers  its  ju- 
risdiction is  limited  and  special,  and 
whenever  its  acts  are  shown  to  have 
been  in  excess  of  the  powers  con- 
ferred upon  it,  or  without  the  limits 
of  this  special  jurisdiction,  such  acts 
are  nugatory,  and  have  no  binding  ef- 
fect, even  upon  those  who  have  in- 
voked its  authority  or  submitted  to  its 
decision."  Smith  T.  Westerfield,  88 
Cal.  374,  26  Pac  206. 

"The  district  court,  sitting  in  pro- 
bate matters,  is  limited  to  the  powers 
eonf  erred  upon  it  by  the  statute,  that 


is,  to  the  control  of  the  administration 
of  decedents'  estates,  the  supervision 
of  the  guardianships  of  infants,  the 
control  of  their  property,  the  allot- 
ment of  dower,  and  other  powers  per- 
taining to  the  same  subject."  State 
▼.  Second  Judicial  Diet.,  18  Mont. 
481,  46  Pac.  259;  State  v.  Second 
Judicial  Dist.,  24  Mont.  1,  60  Pac. 
489.  It  *  *  has  only  such  powers  as  are 
expressly  conferred  upon  it  by  statute, 
and  such  as  are  necessarily  implied  in 
order  to  carry  out  those  expressly 
conferred."  Estate  of  Tuohy,  33 
Mont.  230,  83  Pac.  486. 

18  Estate  of  Strong,  119  Cal.  663, 
51  Pac.  1078. 

10  Maddock  v.  BusseU,  109  GaL  417, 
42  Pac  139. 
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county  in  which  wills  shall  be  proved  and  administration  had, 
making  the  venue  of  the  proceedings  to  depend  upon  the  situs 
of  the  property,  the  domicile  of  decedent,  the  place  of  his  death,^ 
and,  in  some  cases,  the  court  where  application  for  letters  is  first 
made.  The  county  where  her  husband  is  domiciled  is  the  dom- 
icile of  a  testatrix,  notwithstanding  she  may  be  living  in  another 

in  the  county  in  which  he  died;  6.  In  all  other  cases,  in  the  county  where 
application  for  letters  is  first  made."    En.  March  11,  1872. 

The  Statatae  of  Arizona,  Idaho,  Montana^  Oklahoma  and  Wyoming 
are  substantially  the  same  as  the  California.  Ariz.  Bev.  St.  1598;  Ida. 
Bey.  St.  5290;  Mont.  C.  G.  P.  2310;  Okl.  Bev.  St.  1483;  Wyo.  Bev.  St.  4530. 

The  Nevada  Statutes  Provide:  "Wills  may  be  proved  and  letters  testa- 
mentary or  of  administration  granted  in  the  county  of  which  deceased 
was  a  resident  at  the  time  of  death,  whether  death  occurred  in  such  county 
or  elsewhere,  and  the  district  court  of  such  county  shaU  have  exclusive 
jurisdiction  of  the  settlement  of  such  estates,  whether  such  estate  is  in 
one  or  more  counties.  The  estate  of  a  nonresident  decedent  may  be 
settled  by  the  district  court  of  any  county  wherein  any  part  of  such 
estate  may  be.  The  district  court  to  which  application  shall  first  be 
made  shaU  have  exclusive  jurisdiction  of  the  settlement  of  such  estate." 
Nev.  Comp.  L.  2786. 

Tho  Statute  of  North  Dakota  Provides:  "The  county  court  of  each  county 
has  jurisdiction  to  take  the  proof  of  a  will  and  grant  letters  testamentary,  to 
grant  administration,  or  to  determine  heirship,  as  the  case  requires:  1.  When 
the  decedent  was  at  the  time  of  his  death  a  resident  of  that  county,  whether 
ha«  death  happened  there  or  elsewhere;  2.  When  there  is  property  of  the 
decedent  within  that  county  which  remains  unadministered,  he  not  being 
A  resident  of  the  state  at  the  time  of  hia  death,  in  whatever  place  the 


20  Haynes  v.  Meeks,  10  Oal.  110, 
70  Am.  Dec.  703.  Evidence  of  resi- 
dence of  deceased.  Estate  of  Damke, 
133  CaL  433,  65  Pac.  888.  The  resi- 
dence of  a  deceased  is  not  necessarily 
a  jurisdictional  fbct  Higgins  v. 
Nethery,  SO  Wash.  239,  70  Pac.  489. 
An  order  admitting  will  to  probate  is 
not  rendered  void  by  an  incorrect 
determination  by  the  court  of  the 
domicile  of  the  testator.  Dunsmuir 
V.  Coffey,  148  Oal.  137,  82  Pac.  682. 

Where  a  contestant  of  a  will  sub- 
mitted her  contest  to  the  trial  court 
without  making  any  objection  to  its 
jurisdiction,  and  without  questioning 
tho  allegation  in  the  petitioil  that  the 


decedent  was  a  resident  of  the  county, 
the  court,  on  appeal,  will  not  review 
the  conclusions  of  the  lower  court  aa 
tC'  the  facts  essential  to  its  jurisdic- 
tion. Estate  of  Latour,  140  Gal.  414, 
74  Pac.  441,  73  Pac  1070. 

In  Washington  the  superior  court  of 
the  county  in  which  a  resident  of  the 
state  has  his  domicile  at  the  time  of 
his  death  has  exclusive  original  juris- 
diction to  administer  his  estate;  and 
although  the  superior  court  of  another 
county  in  whidi  he  left  property  or 
assets  demanding  immediate  attention 
may  appoint  a  special  administrator 
for  the  time  being,  the  appointment  in 
no  wise  interferes  with  tho  general 
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couBty  at  the  time  of  her  death  and  leaves  property  there  sit- 
uated.^^  In  ease  that  portion  of  a  eounty  in  which  an  intestate 
resided  at  the  time  of  his  death  is  thereafter  erected  into  a  new 
county,  or  attached  to  another  one,  the  probate  court  of  the  or- 
iginal county  retains  jurisdiction  over  the  administration.^    The 

death  happened;  3.  When  the  application  was  first  made  in  that  county, 
if  the  jurisdiction  as  defined  in  the  preceding  subdivision  or  in  section 
7892  (a  section  relating  to  the  appointment  of  guardians)  is  in  two  or 
more   counties."    N.   D.   Be  v.    Gd.    7891. 

TlM  Oregon  Statata  Provides:  "Proof  of  a  will  shall  be  taken  by  the 
county  court  as  follows:  1.  When  the  testator,  at  or  immediately  before 
his  death  was  an  inhabitant  of  the  county,  in  whatever  place  he  may 
have  died;  2.  When  the  testator,  not  being  an  inhabitant  of  this  state, 
shall  have  died  in  the  countj,  leaving  assets  therein;  3.  WheQ  the  testa- 
tor, not  being  an  inhabitant  of  this  state,  shall  have  died  out  of  the 
state,  leaving  assets  in  the  county;  4.  When  the  testator,  not  being 
an  inhabitant  of  this  state,  shall  have  died  out  of  the  state,  not  leaving 
assets  therein,  but  where  assets  thereafter  came  into  the  county;  5.  When 
real  property,  devised  by  the  testator,  ia  situated  in  the  county,  and 
no  other  county  court  has  gained  jurisdiction  under  either  of  the  pre- 
ceding subdivisions  of  this  section."    Or.  B.  &  C.  Cd.  1106. 

Tbe  Soath  Dakota  Statute  is  the  samA  as  the  California,  except  the 
fourth  subdivision,  which  reads:  "In  the  county  in  which  any  part  of 
the  estate  may  be,  the  decedent  not  being  a  resident  of  the  state,  but 
dying  within  it,  and  not  leaving  estate  in  the  county  in  which  he  died." 
S.  D.  Pro.  Cd.  31. 

The  Utah  Statute  Provides:  "Wills  must  be  proved  and  letters  testa- 
mentary or  of  administration  granted:  1.  If  the  decedent  be  a  resident 
of  the  state,  in  the  county  in  which  he  had  hia  residence  at  the  time 
of  his  death.  2.  If  the  decedent  be  a  nonresident  of  the  state:  Firsts  in 
the  county  in  which  he  may  have  died  leaving  estate  therein;  second,  in 


jurisdiction  of  the  other  court.  Es- 
tate of  Long,  39  Wash.  657,  81  Pao. 
1007. 

In  Oregon  when  the  owner  of  land 
situate  in  one  county  dies  intestate 
in  another  county  of  which  he  is  a 
resident,  the  county  court  of  the  first 
county  has  no  jurisdiction  to  ad- 
minister on  his  estate.  Henlde  T« 
Slate,  40  Or.  349,  68  Pae.  399. 

In  Wyoming  the  district  court  of 

the  county  in  which  a  nonresident  of 

the  state  dies  leaving  therein  personal 

property  has  jurisdiction  to  grant  let- 
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ters  of  administration.  Bliler  v.  Bbs- 
weU,  9  Wyo.  57,  59  Pac  798,  61  Pac. 
867. 

In  Utah  the  district  court  may  ap- 
point an  administrator  for  the  estate 
of  a  nonresident  deceased,  although 
he  left  no  property  in  the  state.  Es- 
tate of  Tasauisn,  25  Utah,  396,  71  Pac. 
984. 

21  Estate  of  Wickes,  128  Cal.  270, 
60  P&e.  867,  49  L.  B.  A.  138. 

29  Estate  of  Harlan,  24  CaL  1B2, 
85  Am.  Deo.  58. 
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determination  of  a  probate  court  as  to  the  residence  of  a  tes- 
tator at  the  time  of  his  death  is  final  in  all  collateral  proceed- 
ings.^ Courts  may  grant  original  probate  of  wills  of  nonresi- 
dents leaving  property  in  the  state,  but  the  exercise  of  such  jur- 
isdiction affects  only  property  within  the  state.^ 


§  160.  Exclusive  Jurisdiction  of  Courts  First  Applied  to  for 
Letters. — ^Under  some  circumstances,  two  or  more  courts  may 
have  jurisdiction  to  entertain  an  application  for  letters  testament- 
ary or  of  administration.  When  such  is  the  case,  and  one  of  the 
courts  receives  an  application  and  assumes  jurisdiction,  that  jur- 
isdiction is  exclusive,  for  there  cannot  be  two  valid  administra- 
tions of  an  estate  at  the  same  time.  The  court  first  applied  to 
for  letters  has  exclusive  authority  to  determine  whether  or  not 
it  has  jurisdiction,  subject  to  review  upon  appeal,  and  the  other 
courts  must  abide  by  its  determination  of  the  question.^  The 
statutes  provide  that  in  certain  cases  the  courts  in  which  applica- 
tion is  first  made  has  exclusive  jurisdiction  of  the  settlement  of 

any  county  in  which  any  part  of  the  estate  may  be,  the  decedent  not 
having  left  estate  in  the  county  in  which  he  died,  or  having  died  without 
the  state.  3.  In  aU  other  cases,  in  the  county  where  application  for  letters 
is  first  made."    Utah  Bev.  St.  8774. 

The  Washington  Statute  Provides:  "Wills  shaU  be  proved  and  letters 
testamentary  or  of  administration  shaU  be  granted:  1.  In  the  county 
of  which  deceased  was  a  resident  or  had  his  place  of  abode  at  the 
time  of  his  death;  2.  In  the  county  in  which  he  may  have  died,  leaving 
estate  therein,  and  not  being  a  resident  of  the  state;  3.  In  the  county  in 
which  any  part  of  his  estate  may  be,  he  having  died  out  of  the  state, 
and  not  having  been  a  resident  thereof  at  the  time  of  his  death."  Wash. 
Bal.  Cd.  6087  (Pierce's  Cd.  2371). 


23  Estate  of  Dole,  147  Cal.  188, 
194,   81   Pac.   534. 

24  Estate  of  Clark,  148  Cal.  108, 
113  Am.  St  Rep.  197,  82  Pac. 
760,  1  L.  R.  A.,  N.  8.,  996; 
Estate  of  Edelman,  148  Cal.  233, 
113  Am.  St.  Rep.  231,  82  Pac.  962; 
Clayson  v.  Clayson,  26  Wash.  253,  66 
Pac.  410.  An  appointment  may  be 
made  when  it  ia  doubtful  whether  the 


nonresident  left  property  In  this 
state.  Estate  of  Tasancn,  25  Utah, 
396,  71  Pac.  984. 

Administration  in  a  foreign  state 
does  not  bar  administration  here  upon 
the  real  estate  situated  in  this  state. 
Hanford  v.  Davies,  1  Wash.  476,  25 
Pac.  329. 

26  Dungan  v.  Superior  Court,  149 
OaL  98,  84  Pac  767. 


OBGANIZATION  AND  JTJRI8WCTI0N  OF  COUBTa 


227 


the  estate  [f  ] ;  and  under  this  rule,  the  first  filing  of  a  petition 
for  letters  constitutes  the  "first  application"  for  them.^  The 
appointment  of  an  administrator  in  one  county  is  without  validity 
while  a  prior  appointment  in  another  county  is  in  effect.^  And 
a  decree  escheating  property  to  the  state  is  ineffectual  when  the 
court  of  another  county  has  already  granted  letters  of  adminis- 
tration.^ 


§  161.  Jurisdiction  of  Estates  of  Absentees  Supposed  to  be 
Deceased. — Some  authorities  have  thought  that  a  valid  adminis- 

[f]  The  OaUfornla  Statute  (0.  0.  P.  1295)  Provides:  <'When  the  estate 
of  the  decedent  in  in  more  than  one  county,  he  having  died  out  of 
the  state,  and  not  having  been  a  resident  thereof  at  the  time  of  his 
death,  or  being  such  nonresident,  and  dying  within  the  state,  and  not 
leaving  estate  in  the  county  where  he  died,  the  superior  court  of  that 
county  in  which  application  is  first  made,  for  letters  testamentary  or  of 
administration,  has  exclusive  jurisdiction  of  the  settlement  of  the  estate." 
En.  March  11,  1872.    Amd.  1880,  77. 

The  Arizona,  Montana,  Oklahoma  and  Wyoming  Statntes  are  like  the 
California,  except  the  term  "probate  court"  is  employed  in  Arizona  and 
Idaho,  and  '^ district  court"  in  Montana  and  Wyoming,  instead  of  ''su- 
perior court."  Ariz.  Bev.  St.  1599;  Ida.  Bev.  St.  5291;  Mont.  C.  C.  P. 
2311;  Okl.  Bev.  St.  1484;  Wyo.  Bev.  St.  4638.   ' 

The  North  Dakota  Statute  ProYldes:  "Jurisdiction  once  duly  exercised 
in  a  case  by  a  county  court  is  coextensive  with  the  state,  and,  except  as 
otherwise  specially  prescribed  by  law,  excludes  the  subsequent  exercise  of 
jurisdiction  by  another  court  over  the  same  case,  or  any  of  its  inci- 
dents; and  all  further  proceedings  to  be  taken  in  a  county  court  in  rela- 
tion to  the  same  matter  or  estate  must  be  taken  in  the  same  court." 
N.  D.  Bev.  Cd.  7896. 

The  Oklahoma  Statute  Proivides:  "The  probate  court  of  the  county  in 
which  application  is  first  made  for  letters  testamentary  or  of  administra- 
tion in  any  of  the  cases  above  mentioned,  shall  have  jurisdiction  coexten- 


36  Dungan  v.  Superior  Court^  149 
Gal.  98,  84  Pac.  767,  where  the  court 
said  that  "jurisdiction  in  such  mat- 
ters attaches  upon  the  filing  of  the 
first  petition  to  the  superior  court  in 
which  the  petition  is  filed,  and  con- 
tinues during  the  pendency  of  the  pro- 
ceeding thus  instituted,  and  that  this 
jurisdiction  is  exclusive,  precluding 
any  other  court  from  effectually  act- 
ing in  the  matter." 


Estate  of  Davis,  149  Gal.  485,  87 
Pae.  17,  where  this  doctrine  is  applied 
to  rival  public  administrators  for  let- 
ters on  the  estate  of  a  nonresident 
who  left  property  in  various  counties 
of  the  state. 

ST  Estate  of  Griffith,  84  Gal.  107, 
23  Pac.  528,  24  Pac.  381 ;  Oh  Ghow  v. 
Brockway,  21  Or.  440,  28  Pac.  384. 

28  Territory  v.  Klee,  1  Wash,  m 
28  P^  417. 


228 


PBOBATE  LAW. 


tration  may  be  had  on  the  estate  of  a  living  person  who  has  been 
absent  and  unheard  of  for  over  seven  years  and  therefore  is  pre- 
sumed to  be  dead.^  Other  and  more  numerous  authorities,  how- 
ever, have  afiSrmed  that  an  administration  had  on  the  estate  of 
an  absentee  who  was  supposed  to  be  dead,  but  who  subsequently 
appears  in  the  flesh  to  assert  his  rights,  is  void,  as  working  a 
deprivation  of  property  without  due  process  of  law."^  Statutes 
have  been  enacted  in  several  of  the  states  providing  for  the  ad- 
ministration of  estates  of  absentees,  upon  the  presumption  that 
they  .are  deceased.  The  constitutionality  of  such  statutes  has 
been  upheld  in  some  jurisdictions,*^  but  denied  in  others."*  In 
California  a  statute  has  recently  been  enacted  providing  for  the 

nive  with  the  state  in  the  settlement  of  the  estate  of  the  decedent  and 
the  sale  and  distribution  of  his  real  estate  excludes  the  jurisdiction  of 
the  probate  court  of  every  other  county."    Okl.  Ber.  St  1485. 

The  South  Dakota  Statute  is  like  the  California,  except  that  it  uses 
the  words  "county  court"  instead  of  "superior  court,"  and  except 
that  it  further  provides:  "The  county  court  of  the  county  in  which 
application  is  first  made  for  letters  testamentary  or  of  administration  in 
any  of  the  eases  mentioned,  shall  have  jurisdiction  coextensive  with  the 
state  in  the  settlement  of  the  estate  of  the  decedent  and  the  sale  and 
distribution  of  his  real  estate,  and  excludes  the  jurisdiction  of  the  county 
court  of  every  other  county."    8.  D.  Pro.  Cd.  32,  33. 

.  Th«  Utali  Statate  Provides:  "When  a  case  is  originally  within  the 
jurisdiction   of   the   courts   of   twx)   or  more   counties,   the    district    court. 


»  Scott  V.  McNeal,  5  Wash.  309, 
34  Am.  St.  Bep.  863,  31  Pac.  873, 
reversed  in  154  U.  S.  34,  14  Sup.  Gt. 
1108,  38  L.  ed.  986. 

80  Stevenson  v.  Superior  Court,  62 
Cal.  60;  Costa  v.  Superior  Court,  137 
CaL  79,  69  Pac.  840;  Fay  v.  Costa, 
2  Oil.  App.  241,  83  Pac.  275; 
Springer  v.  Shavender,  118  N.  G.  33, 
54  Am.  St  Bep.  708,  23  S.  E.  976; 
Thomas  v.  People,  107  HL  517,  47  Am. 
Bep.  458;  Melia  v.  Simmons,  45  Wis. 
334,  30  Am.  Bep.  746;  D'Arusment 
V.  Jones,  72  Tenn.  (4  Lea)  251,  40 
Am.  Bep.  12. 

ti  Cnnnius  v.  Beading  School  IHst., 
206  Pa.  469,  98  Am.  St.  Bep.  790,  56 
Atl.  16. 

n  Carr  v.  Brown,  20  B.  X.  215,  78 
Am.  St  Bep.  855,  38  Ati.  9,  38  L.  B. 


A.  294;  Selden  v.  Kennedy,  104  Va. 
826,  113  Am.  St  Bep.  1076,  52  S.  E. 
635.  In  North  Dakota  it  has  been 
decided  that  a  statute  providing  for 
the  appointment  of  a  special  admin- 
istrator in  cases  where  "the  death  of 
the  person  whose  estate  is  in  ques- 
tion is  not  satisfactorily  proved,  but 
he  is  shown  to  have  disappeared  under 
circumstances  which  afford  reasonable 
grounds  to  believe  either  that  he  is 
dead,  or  has  been  secreted,  confined 
or  otherwise  unlawfully  done  away 
with,"  is  void  as  depriving  a  person 
of  his  property  without  notice  and 
due  process  of  law,  when  applied  to 
the  property  of  a  living  person. 
Clapp  V.  Houg,  12  N.  D.  600,  102 
Am.  St.  Bep.  589,  98  N.  W.  710, 
65  L.  B.  A.  757. 
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appointment  of  trustees  to  take  charge  of  the  property  of  per- 
sons whose  whereabouts  are  unknown,  [g] 

of  that  county  in  which  application  is  first  made  for  letters  testamentary 
or  of  administration  has  exclusive  jurisdiction  of  the*  settlement  of  the 
estate,"    Utah  Rev.  St.  3775. 

[g]  The  Calif ornia  Statate  (0.  O.  P.  1822-1822b)  Provldas:  <' Whenever 
any  resident  of  this  state,  who  owns  or  is  entitled  to  the  possession  of 
an/  real  or  personal  property  situate  therein,  is  missing,  or  his  whereabouts 
unknown,  for  ninety  days,  and  a  verified  petition  is  presented  to  the 
superior  court  of  the  county  of  which  he  is  a  resident  by  his  wife  or  any 
of  his  family  or  friends,  representing  that  his  whereabouts  has  been,  for 
saeh  time,  and  still  is,  unknown,  and  that  his  estate  requires  attention, 
sapervision,  and  care  of  ownership,  the  court  must  order  such  petition 
to  be  filed,  and  appoint  a  day  for  its  hearing,  not  less  than  ten  days 
from  the  date  of  the  order.  The  clerk  of  the  court  must  thereupon  pub- 
lish, for  at  least  ten  days  prior  to  the  day  so  appointed,  a  notice  in 
some  newspaper  published  in  the  county,  stating  that  such  petition  will 
be  heard  at  the  court-room  of  the  court  at  the  time  appointed  for  the 
hearing.  The  court  may  direct  further  notice  of  the  application  to  be 
given  in  such  manner  and  to  such  persons  as  it  may  deem  proper.  At 
the  time  so  fixed  for  such  hearing,  or  at  any  subsequent  time  to  which 
the  hearing  may  be  postponed,  the  court  must  hear  the  petition  and 
the  evidence  offered  in  support  of  or  in  opposition  thereto,  and,  if 
satisfied  that  the  allegations  thereof  are  true,  and  that  such  person  re- 
mains missing,  and  his  whereabouts  unknown,  must  appoint  some  suitable 
person  to  take  charge  and  possession  of  such  estate,  and  manage  and  con- 
trol it  under  the  direction  of  the  court.  In  appointing  a  trustee,  the  court 
must  prefer  the  wife  of  the  missing  person  (if  any  such  there  is),  or  her 
nominee,  and,  in  the  absence  of  a  wife,  some  person,  if  such  there  is 
who  is  willing  to  act,  entitled  to  participate  in  the  distribution  of  the 
missing  person's  estate  were  he  dead.'' 

"Every  person  appointed  under  the  provisions  of  the  preceding  section 
must  give  bond  in  the  amount  and  as  provided  for  in  section  thirteen 
hundred  and  eighty-eight. " 

"The  trustee  must  take  possession  of  the  real  and  personal  estate  in 
this  state  of  such  missing  person,  and  collect  and  receive  the  rents, 
income,  and  proceeds  thereof,  collect  all  indebtedness  owing  to  him,  and 
pay  the  expenses  thereof  out  of  the  trust  funds,  and  pay  such  indebted- 
ness of  the  missing  person  as  may  be  authorized  by  the  court.  The 
court  may  direct  the  trustee  to  pay  to  the  person  or  persons  constituting 
the  family  of  the  missing  person  such  sum  or  sums  of  money  for  family 
expenses  and  support  from  the  income  of  the  estate  as  it  may,  from  time 
to  timej  determine.  The  trustee  must,  from  time  to  time,  when  directed 
by  the  court,  account  to  and  with  it  for  all  his  acts  as  trustee,  and  the 
court  may,  at  any  time,  upon  good  cause  shown,  remove  any  trustee, 
and  appoint  another  in  his  place."    En.  1907|  p.  722, 
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ARTICLE  L 

PETITION,  NOTICE  AND  PBOOF. 

§  162.  Duty  of  custodian  to  produce  wilL 

S  163.  Compulsory  production  of  will. 

S  164.  Benuneiation  or  acceptance  by  executor* 

§  165.  Persons  entitled  to  petition  of  probate. 

§  166.  Form  and  contents  of  petition. 

§  167.  Setting  of  petition  for  bearing  and  notice  thereof. 

9  168.  Notice  to  heirs  and  executor. 

I  169.  Order  for  attendance  of  witnesses  and  production  of  will — ^Judge  at 

chambers. 

§  170.  Hearing  of  proof  of  will  after  proof  of  service. 

S  171.  Proof  of  uncontested  wilL 

S  172.  Proof  of  olographs. 

S  173.  Probate  in  eommon  form — Oregon  and  Washington  practieOL 

$  174.  Necessity  of  probate — Nonintervention  wills. 

§  162.  Duty  of  Custodian  to  Produce  Will. — It  is  the  duty  of 
the  custodian  of  a  will,  upon  being  informed  of  the  death  of  the 
maker  thereof,  to  deliver  the  same  to  the  court  having  jurisdic- 
tion of  the  estate,  or  to  the  executor  therein  named.  In  some  of 
the  states  delivery  must  be  made  immediately  on  receipt  of  in- 
formation of  the  death;  in  some  states  within  ten  days,  but  in 
most  of  the  states  thirty  days  are  allowed.  A  failure  to  comply 
with  the  requirements  of  the  law  in  this  respect  renders  the  cus- 
todian answerable  for  damages  sustained  by  any  one  injured  there- 
by, [a] 

[a]  The  OaUfomla  Statute  (0.  0.  P.  1298)  Provides:  ''Every  custodian 
of  a  will,  within  thirty  days  after  receipt  of  information  that  the  maker 
thereof  is  dead,  must  deliver  the  same  to  the  superior  court  having  juris- 
diction of  the  estate,  or  to  the  executor  named  therein.  A  failure  to 
comply  with  the  provisions  of  this  section  makes  the  person  failing  re- 
sponsible for  all  damages  sustained  by  anyone  injured  thereby."  En. 
March  11,  1872.    Amd.  1880,  77. 

The  Arizona,  Idaiho,  Mcmtana,  Oklahoma,  South  Dakota,  and  Wyoming 
Statutes  are  the  same  as  the  California,  except  that  tbe  worda  "distriel 
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§  163.  Compulsory  Production  of  Will.*— If  it  is  alleged  in 
any  petition  that  a  will  ia  in  the  possession  of  a  third  person,  an 

court/'  "county  court,"  or  "probate  court"  are  used,  as  the  ca»e  may 
be,  instead  of  "superior  court."  Ariz.  Bev.  St.  1600;  Ida.  Rev.  St.  5296; 
Mont.  G.  C.  P.  2320;  Okl.  Bot.  St.  1486;  S.  D.  Pro.  Cd.  34;  Wyo.  Bct.  St. 
4571. 

Tba  Nevada  Statutes  Provide:  "Any  person  having  any  will  in  his  pos- 
session shall  within  ten  days  after  knowledge  of  the  death  of  the  per- 
son who  executed  such  will  deliver  it  into  the  district  court  that  has 
jurisdiction  of  the  case,  or  to  the  person  named  in  such  will  to  execute 
it. 

"Any  person  named  as  executor  or  executrix  in  any  will  shall,  within 
fifteen  days  after  death  of  the  testator  or  testatrix,  or  within  fifteen  days 
after  knowledge  of  such  naming,  present  the  will,  if  in  possession  of  it, 
to  the  district  court. 

"Every  person  who  shall  neglect  to  perform  any  of  the  duties  required 
in  sections  2787  and  2788,  without  reasonable  cause,  shall  be  liable  to 
every  person  interested  in  the  will  for  the  damages  such  interested  per- 
sons may  sustain  by  reason  of  such  neglect."  Nev.  Comp.  L.  2787,  2788, 
t790. 

The  North  Dakota  Statutes  Provide:  "Every  county  judge,  having  the 
custody  of  a  will  or  to  whom  a  will  is  delivered,  must  after  the  death 
of  the  testator  publicly  open  and  examine  such  will  and  file  the  same 
in  his  office  and  give  notice  thereof  to  the  persons  interested  in  its  pro- 
visions or  deliver  such  win  to  the  county  judge  having  jurisdiction  of 
the  case. 

' '  Every  other  person  having  the  custody  of  a  will  must  immediately,  after 
receiving  knowledge  or  information  of  the  death  of  the  testator,  deliver 
the  same  to  the  judge  of  the  county  court  having  jurisdiction  of  the 
case;  and  if  he  neglects  to  perform  that  duty  he  shall  be  liable  to  each 
and  every  person  interested  in  the  wiU  for  aU  damages  caused  by  such 
neglect."    N.  D.  Bev.  Cd.  7993,  7994. 

The  Oregon  Statute  Provides:  "Every  custodian  of  a  wiU,  within  thirty 
days  after  receipt  of  information  that  the  maker  thereof  is  dead,  must 
deliver  the  same  to  the  county  court  having  jurisdiction  of  the  estate, 
or  to  the  executor  named  therein;  and  any  custodian  who  shaU  fail  or 
neglect  to  comply  with  the  provisions  of  this  section  shall  be  held  re- 
sponsible for  any  damage  sustained  by  any  person  injured  thereby."  Or. 
B.  ft  C.  Cd.  1103. 

The  Utah  Statute  Provides:  "Every  custodian  of  a  will,  within  thirty 
days  after  the  receipt  of  information  that  the  maker  thereof  is  dead, 
must  deliver  the  same  to  the  district  court  having  jurisdiction  of  the 
estate,  or  to  the  executor  named  therein.  Any  person  who  fails  to  pro- 
duce the  same  after  receiving  reasonable  notice  so  to  do,  may  be  con^ 
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order  must  issue  directing  him  to  produce  it  at  a  time  named; 
and  if  the  allegation  is  true,  and  he  neglects  or  refuses  to  obey 
the  order,  he  may  be  committed  to  jail,  and  there  confined  until 
he  produces  the  will.[b] 

§  164.  Renunciation  or  Acceptance  by  Executor.* — An  execu- 
tor may  decline  to  act  by  filing  a  written  renunciation.  The  stat- 
utes of  most  of  the  states  declare  that  if,  for  thirty  days  after 

mitted  to  jail  untU  he  does,  and  aball  be  liable  for  all  damages  occa- 
sioned by  his  faUure."    Utah  Bey.  St.  3785. 

The  Wasbington  Statates  Provide:  "Any  person  having  the  custody  or 
control  of  any  will,  shall,  within  thirty  days  after  he  shaU  have  received 
knowledge  of  the  death  of  the  testator  or  testatrix,  deliver  said  will 
into  the  superior  court  which  has  jurisdiction,  or  to  the  person  named  in 
said  wiU  as  executor;  and  any  person  who  shall  willfully  faU  or  neglect 
to  deliver  any  such  will  in  accordance  with  the  provisions  of  this  section, 
shaU  be  deemed  guilty  of  a  misdemeanor,  and  upon  conviction  thereof  shaU 
be  punished  by  a  fine  not  exceeding  one  thousand  dollars  or  by  imprison- 
ment in  the  county  jail  for  a  -period  not  exceeding  six  months,  or  by 
both  such  fine  and  imprisonment.''    Wash.  Bal.  Gd.  6092  (Pierce's  Cd.  2364). 

"Any  person  named  as  executor  in  any  wiU  shall,  within  thirty  days 
after  he  has  knowledge  that  he  is  executor,  present  the  will,  if  in  his 
possession,  to  the  superior  court  which  has  jurisdiction."  Wash.  Bal.  Cd. 
6093  (Pierce's  Cd.  2378). 

"Any  person  violating  either  of  the  last  two  preceding  sections,  with- 
out reasonable  excuse,  shall  be  liable  to  every  person  interested  in  the 
will,  for  damages  caused  by  such  neglect."  Wash.  Bal.  Cd.  6095  (Pierce's 
Cd.  2380). 

[b]  The  OaUfOfnia  Statute  (0.  0.  P.  1302)  ProTldee:  "If  it  is  aUeged 
in  any  petition  that  any  will  is  in  the  possession  of  a  third  person,  and 
the  court  is  satisfied  that  the  allegation  is  correct,  an  order  must  be  issued 
and  served  upon  the  person  having  possession  of  the  will,  requiring  him 
to  produce  it  at  a  time  named  in  the  order.  If  he  has  possession  of  the 
will,  and  neglects  or  refuses  to  produce  it  in  obedience  to  the  order,  he 
may,  by  warrant  from  the  court,  be  eommitted  to  the  jail  of  the  county, 
and  be  kept  in  close  confinement  until  he  produces  it."  En.  March  11, 
1872. 

The  Arizona^  Idalio,  Oklahoma  and  Soutli  Dakota  Statates  are  the  same 
as  the  California.  Aris.  Bev.  St.  1604;  Ida.  Bev.  St.  5300;  Okl.  Bev.  St. 
1490;  S.  D.  Pro.  Cd.  38. 

The  Montana  Statute  Provides:  "If  it  is  alleged  in  any  petition  that 
any  will  is  in  the  possession  of  a  third  person,  and  the  court  or  judge 
is  satisfied  that  the  allegation  is  correct,  an  order  must  be  issued  and 
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lie  has  knowledge  of  the  death  of  the  testator  and  of  his  nomina- 
tion as  executor,  he  fails  to  petition  for  the  probate  of  the  will 
and  the  issuance  of  letters,  he  may  be  deemed  to  have  renounced 
his  rights,  and  the  court  may  appoint  another  person  as  adminis- 

served  upon  the  person  having  possession  of  the  will,  requiring  him  to 
produce  it  at  a  time  named  in  the  order.  If  he  has  possession  of  the 
will  and  neglects  or  refuses  to  produce  it  in  obedience  to  the  order,  he 
may,  by  warrant  from  the  court  or  judge,  be  committed  to  the  jail  of 
the  county,  and  be  kept  in  close  confinement  until  he  produces  it."  Mont. 
C.  C.  P.   2324. 

The  Nevada  Statutes  Provide:  "If  it  be  aUeged  in  any  petition  that 
any  will  of  a  deceased  person  is  in  the  possession  of  a  third  person,  and 
the  court  shall  be  satisfied  that  the  allegation  is  correct,  an  order  shaU 
be  issued  and  served  upon  the  person  having  possession  of  the  will,  re- 
quiring such  person  to  produce  it  at  a  time  to  be  named  in  the  order. 

"Any  person  having  the  possession  of  a  will,  and  neglects  or  refuses 
to  produce  it  in  obedience  to  such  order,  such  person  may,  by  warrant 
from  the  court,  be  committed  to  the  jail  of  the  county,  and  be  kept  in 
close  confinement  until  such  person  produces  the  wiU."  Nev.  Comp.  L. 
2793,  2794. 

The  North  Dakota  Statute  Provides:  "Wben  a  party  makes  affidavit 
that  any  person  has  possession  of  a  will  which  he  neglects  or  refuses 
to  deliver  as  prescribed  in  the  last  section,  the  county  court  may  cite 
him  to  appear  forthwith  or  at  any  future  time  in  its  discretion,  and 
upon  his  appearance  may  examine  him  under  oath  and  compel  him  to 
make  a  fuU  disclosure  in  relation  to  such  wiU.  If  it  appears  from  his 
examination  or  from  the  testimony  of  other  witnesses  that  he  has  any 
will  of  decedent  in  his  possession  or  under  his  control,  he  must  be  ordered 
to  deliver  the  same  to  the  court,  and  may  be  committed  to  the  jail  of 
the  county  until  he  complies  with  the  order."    N.  D.  Bev.  Cd.  7995. 

The  Oregon  Statute  Provides:  "If  it  is  alleged  in  any  petition  that 
any  will  is  in  the  possession  of  a  third  person,  and  the  court  is  satis- 
fied that  the  allegation  is  correct,  an  order  must  be  issued  and  served 
upon  the  person  having  possession  of  said  will,  requiring  him  to  produce 
it  at  a  time  and  place  named  in  the  order.  If  said  third  person  has 
possession  of  the  wiU  and  refuses  or  neglects  to  produce  it  in  obedience 
to  the  said  order,  he  may  be  punished  for  contempt,  as  in  other  cases  of 
disobedience  of  the  order  of  the  court."    Or.  B.  ft  C.  Cd.  1105. 

The  Washington  Statute  Provides:  "The  said  court  may  compel  by 
citation  and  attachment  any  person  in  whose  possession  any  wiU  may  be 
to  produce  it  in  court  at  such  time  as  the  court  may  order."  Wash.  Bal. 
Cd.  6098  (Pierce's  Cd.  2333). 

The  Washington  statutes  also  declare  that  one  who  suppresses  a  will 
is  guilty  of  a  misdemeanor.    Wash.  Bal.  6092  (Pierce's  Cd.  2364). 
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trator,  unless  good  eause  for  the  delay  ^  is  shown,  [c]  A  rennn* 
ciation  by  an  executor  may  be  retracted  at  any  time  before  let- 
ters have  actually  been  granted  to  another.^ 


§  165.  Persons  Entitled  to  Petition  for  Probate. — ^Any  execu- 
tor or  beneficiary  named  in  a  will,®  or  any  other  person  interested 
in  the  estate,^  may,  at  any  time  after  the  death  of  the  testator, 

[c]  The  California  Statute  (0.  O.  P.  1301)  Provides:  "If  the  person 
named  in  a  will  as  exeentor/  for  thirty  days  after  he  has  knowledge  of 
the  death  of  the  testator,  and  that  he  ia  named  as  exeeutor,  fails  to  peti- 
tion the  proper  court  for  the  probate  of  the  will,  and  that  letters  testa- 
mentary be  issued  to  him,  he  may  be  held  to  have  renounced  his  right 
to  letters,  and  the  court  may  appoint  any  other  competent  person  admin- 
istrator, unless  good  cause  for  delay  is  shown."    En.  March  11,  1872. 

The  Statutes  of  Other  States  are  practically  the  same  as  the  California. 
Ariz.  Bey.  St.  1603;  Ida.  Bey.  St.  5299;  Mont.  C.  C.  P.  2323;  OkL  Bey. 
St.  1489;  S.  D.  Pro.  Od.  37;  Utah  Bev.  St.  3788;  Wyo.  Bev.  St.  4574. 

The  Nevada  Statute  is  set  forth  under  section  160,  post. 

The  North  Dakota  Statute  Provides:  ''Each  person  named  in  a  wiU  as 
executor  shall  state  in  his  pleading  whether  or  not  he  is  willing  to  accept 
the  trust."    N.  D.  Bey.  Gd.  8004. 

The  Washington  Statute  Proyldes:  "An  executor  named  in  the  will  may 
decline  to  act  by  filing  a  written  renunciation  at  the  time  of  filing  said 
will;  but  if  he  intends  to  accept  he  shall  present,  with  the  will,  a  petition 


1  Estate  of  McDonald,  118  Oal. 
277,  50  Pac.  899.  If  the  executor 
fails  to  apply  for  letters  within  the 
time  limited  by  statute,  it  becomes 
a  matter  for  the  discretion  of  the 
court  whether  it  wUl  appoint  him 
executor,  or  some  other  person  ad- 
ministrator with  the  will  annexed. 
Bice  V.  Tilton,  13  Wyo.  420,  80  Pac. 
828. 

2  Estate  of  True,  120  Cal.  353,  58 
Pac.  815. 

8  A  person  named  in  the  will  as 
executor  and  legatee  is  a  proper 
party  to  petition  for  probate.  Es- 
tate of  Olmstead,  120  Gal.  447,  52 
Pac.  804. 

4  The  law  in  force  at  the  time  of 
the  death  of  the  testator  governs 
the  proceedings  for  the  probate  of 


his  will.  Grimes  y.  Morris,  6  GaL 
621,  65  Am.  Dec.  545. 

As  to  the  necessity  of  a  petition  in 
order  to  confer  jurisdiction  on  the 
court,  see  Estate  of  Howard,  22  GaL 
395. 

The  presumption  arises  after  the 
lapse  of  eight  years  that  a  petition 
contained  the  jurisdictional  facts, 
it  being  shown  that  it  has  since 
been  lost  or  destroyed.  In  re  War* 
field,  22  Gal.  51,  83  Am.  Dec.  49. 

Where  a  petition  for  the  probate 
of  a  will,  under  the  Oregon  statutes 
of  1857,  not  marked  as  filed,  is  of- 
fered in  evidence  with  other  old 
papers  in  the  case  from  the  probate 
coiirt,  it  will  be  presumed  to  have 
been  properly  filed.  Moore  y. 
Willamette  T.  A  L.  Go.,  7  Or.  359. 
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petition  to  have  the  will  proved,  whether  it  be  a  written  or  nun- 
cupative will,  and  whether  it  be  in  his  possession,  lost,  destroyed, 
or  beyond  the  jurisdiction  of  the  state,  [d] 

praying  that  the  wiU  be  admitted  to  probate,  and  that  letters  testamentary 
be  issued  to  him."    Wash.  Bal.  Cd.  6094   (Pierce's  Cd.  2379). 

[d]  The  Calif ornla  Statate  (O.  O.  P.  1299)  ProvldaB:  "Any  executor, 
devisee,  or  legatee  named  in  any  will,  or  any  other  person  interested  in 
the  estate,  may,  at  any  time  after  the  death  of  the  testator,  petition 
the  court  having  jurisdiction  to  have  the  will  proved,  whether  the  same 
be  in  writing,  in  his  possession  or  not,  or  is  lost  or  destroyed,  or  beyond 
the  jurisdiction  of  the  state,  or  a  nuncupative  will."    En.  March  11,  1872. 

Th«  Arizona,  Idalio^  Montana,  Oklahoma,  Soafh  Dakota,  and  Wyoming 
Statutes  are  the  same  as  the  California.  Ariz.  Bev.  St.  1601;  Ida.  Rev.  St. 
6297;  Mont.  C.  C.  P.  2321;  Okl.  Bev.  St.  1487;  S.  D.  Pro.  Cd.  35;  Wyo.  Bev. 
St.  4572. 

The  Nevada  Statutes  Provide:  "Any  person  named  in  a  will  to  execute 
it,  though  not  in  possession  of  such  will,  may  present  a  petition  to  the 
district  court  having  jurisdiction,  praying  that  the  person  in  possession 
of  the  will  may  be  required  to  produce  it,  that  it  may  be  admitted  to 
probate,   and   that  letters  testamentary  be   issue'd." 

"Any  person  having  an  interest  in  the  wiU  may  in  like  manner  pre- 
sent a  petition,  praying  that  it  may  be  required  to  be  produced  and 
.   admitted  to  probate."    Nev.  Gomp.  L.  2791,  2792. 

The  North  Dakota  Statutes  Provide:  "Such  petition  may  be  presented 
by  any  party  designated  in  the  next  section  or  by  a  creditor  of  the 
testator."  N.  D.  Bev.  Cd.  8000.  The  "next  section"  referred  to  is  as 
follows:  "The  parties  who  must  be  cited  upon  the  petition  for  the  probate 
of  a  will  include  the  surviving  husband  or  wife,  if  any,  all  the  heirs 
of  the  testator,  the  devisees  and  legatees  named  therein,  all  persons 
in  being  who  would  take  an  interest  in  any  portion  of  the  property 
under  the  provisions  of  the  will  and  the  executor  or  executors,  trustee 
or  trustees,  named  therein."    N.  D.  Bev.  Cd.  8001. 

The  Oregon  Statute  is  the  same  as  the  California,  except  the  phrase 
"in  writing"  is  omitted.    Or.  B.  Sd  C.  Cd.  1104. 

The  Utah  Statute  Provides:  "Any  person  interested  may,  at  any  time 
after  the  death  of  the  testator,  petition  the  court  to  have  the  will  proved." 
Utah  Bev.  St.  3786. 

The  Washington  Statutes  Provide:  "An  executor  named  in  the  will 
may  decline  to  act  by  filing  a  written  renunciation  at  the  time  of  filing 
said  will;  but  if  he  intends  to  accept,  he  will  present  with  the  will  a 
petition  praying  that  the  will  be  admitted  to  probate  and  that  letters 
testamentary  be  issued  to  him."    Wash.  Bal.  Cd.  6094  (Pierce's  Cd.  2379). 

"Any  person  named  as  an  executor  in  a  will,  not  having  the  same  in 
his  possession,  may  petition  the  court  of  proper  jurisdiction  for  an  order 
to  have   the  same  produced,  that  it  may  be   admitted  to   probate,  and 
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§  166.  Form  and  Contents  of  Petition  * — ^A  petition  for  the 
probate  of  a  will  should  show  the  jurisdictional  facts ;  the  accept- 
ance or  renunciation  of  his  trust  by  the  executor;  the  names, 
ages  and  residences  of  the  heirs,  legatees  and  devisees,  so  far  as 
known  to  the  petitioner ;  the  probable  value  and  character  of  the 
property ;  and  the  name  of  the  person  for  whom  letters  are  prayed. 
But  no  defect  of  form,  or  in 'the  statement  of  jurisdictional  facts 
actually  existing,  will  make  void  the  probate  of  a  will.[e]  A 
petition  alleging  that  the  testator  died  in  the  county  in  which  pro- 

that  letters  testamentary  may  be  issued  to  him."    Wash.  BaL  Cd.  6096 
(Pierce's  Cd.  2381). 

''Any  person  haying  an  interest  in  the  wiU  may  in  like  manner  pre- 
sent a  petition  that  it  may  be  required  to  be  produced  and  admitted  to 
probate.    Wash.  Bal.  Cd.  6097  (Pierce's  Cd.  2382). 

[e]  The  Oalifonila  Statute  (0.  O.  P.  1300)  Frovidea:  "A  petition  for  the 
probate  of  a  wiU  must  show:  1.  The  jurisdictional  facts;  2.  Whether  the 
person  named  as  executor  consents  to  act,  or  renounces  his  right  to  letters 
testamentary;  3.  The  names,  ages,  and  residences  of  the  heirs,  legatees, 
and  devisees  of  the  de<fedent,  so  far  as  known  to  the  petitioner;  4.  The 
probable  value  and  character  of  the  property  of  the  estate;  5.  The  name 
of  the  person  for  whom  letters  testamentary  are  prayed.  No  defect  of 
form  or  in  the  statement  of  jurisdictional  facts  actually  existing,  shaU 
make  void  the  probate  of  a  wiU."  En.  March  11,  1872.  Amd.  1873-74, 
356;  1907,  315. 

Tlie  Arizona^  Idaho,  Montana,  OUahoma^  South  Dakota*  and  Wyoming 
Statntes  Provide:  "A  petition  for  the  probate  of  a  will  must  show:  1. 
The  jurisdictional  facts.  2.  Whether  the  person  named  as  executor  con- 
sents to  act,  or  renounces  his  right  to  letters  testamentary.  3.  The  names, 
ages,  and  residence  of  the  heirs  and  devisees  of  the  decedent,  so  far  as 
known  to  the  petitioner.  4.  The  probable  value  and  character  of  the 
property  of  the  estate.  5.  The  name  of  the  person  for  whom  letters  tes- 
tamentary are  pimyed.  No  defect  of  form,  or  in  the  statement  of  juris- 
dictional facts  actually  existing,  shaU  make  void  the  probate  of  a  will." 
Ariz.  Bev.  St.  1602;  Ida.  Bev.  St.  5298;  Mont.  C.  C.  P.  2322;  OkL  Bev. 
St.  1488;  S.  D.  Pro.  Cd.  36;  Wyo.  Bev.  St.  4573. 

The  Nevada  Statute  Provides:  ''Any  person  so  named  may  decline  the 
trust  by  filing  a  renunciation  in  writing.  If  such  person  intends  to  accept 
the  trust,  there  shall  be  presented  a  petition  for  the  probating  of  such 
will,  setting  forth  in  such  petition  the  facts  necessary  to  give  the  court 
Jurisdiction,  and  when  the  same  are  known,  the  names,  ages,  and  resi- 
dence of  the  heirs  and  devisees  of  the  deceased,  also  the  character  and 
probable  value  of  the  estate  and  praying  that  the  will  be  admitted  to 
probate,   and   that  letters  testamentary  be  issued   thereon  to   the   party 
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bate  is  asked,  and  left  an  estate  therein,  is  sufficient,  without  an 
averment  that  he  was  a  resident  of  the  county  at  the  time  of  his 
death.^  And  an  order  admitting  a  will  to  probate,  though  errone- 
ous, is  not  rendered  void  because  of  an  incorrect  determination 
by  the  court  of  the  domicile  of  the  testator*  The  petition  need 
not  state  whether  the  testament  is  an  olographic  or  other  species 
of  willJ 

entitled  thereto.  If  the  jurisdictional  facts  existed,  bat  are  not  fnUy 
set  forth  in  the  petition,  and  the  same  shall  be  afterward  proved  in  the 
course  of  the  administration,  the  probate  of  the  will  and  the  subsequent 
proceedings  shall  not  on  account  of  such  want  of  jurisdictional  aver- 
ments be  held  void."    Nev.  Comp.  L.  2789. 

The  North  Dakota  Statutes  Provlda:  "A  petition  for  the  probate  of  a 
will  shaU,  in  addition  to  the  facts  prescribed  in  section  7934  of  this 
code  (which  is  set  forth  in  the  next  paragraph)  give  a  brief  description 
of  the  will  referring  to  the  same  as  filed  or  allege  that  it  has  been  lost 
or  destroyed  and  set  forth  its  provisions  in  full,  and  must  set  forth  the 
state  and  county  in  which  the  property  is  situated  and  allege  its  probable 
value  distinguishing  between  personal  and  real  property  and  the  probable 
yearly  value  of  the  rents,  profits  and  income  of  the  real  property,  and 
may  pray  for  the  appointment  of  the  executor  named  in  the  wiU,  or 
allege  his  disability  or  refusal  to  act  and  pray  for  the  appointment  of 
a  testamentary  administrator.  Such  petition  may  be  presented  by  any 
party  designated  in  the  (preceding)  section  or  by  a  creditor  of  the  testa- 
tor."   N.  D.  Eev.  Cd.  8000. 

"A  petition  must  set  forth  the  facts  which  authorize  the  special  pro- 
ceeding, entitle  the  petitioner  to  the  relief  therein  and  show  the  relation 
of  the  other  parties  to  the  estate  or  matter  in  question  according  to  the 
provisions  of  this  code  which  relate  to  that  proceeding,  with  a  prayer 
for  the  relief  which  the  petitioner  claims  therein."    N.  D.  Bev.  Gd.  7934. 

The  Oregon  Statute  ProTldes:  ''Li  an  application  to  prove  a  wiU  or 
for  the  appointment  of  an  executor  or  administrator,  the  petition  shall 
set  forth  the  facts  necessary  to  give  the  court  jurisdiction;  and  also 
state  whether  the  deceased  left  a  will  or  not,  and  the  names,  age,  and 
residence,  so  far  as  known,  of  his  heirs."    Or.  B.  ft  G.  Gd.   1119. 

The  Utah  Statute  Provides:  ''A  petition  for  the  probate  of  a  will 
should  show:  1.  The  jurisdictional  facts;  2.  Whether  the  person  named  as 
executor  consents  to  act  or  renounces  his  right  to  letters  testamentary; 
8.  The  names,  ages,  and  residence  of  the  heirs  and  devisees  of  the  dece- 

»  Higgins  V.  Nethery,   30   Wash.      ^«ld  sufficient  in  Estate  of  Howard, 

239,  70  Pae.  489.    A  petition  for  the      ^^J^  ^^^\       ^  ^      ,.«  ^  ,  ,«^ 
'  .  .„     ^ .    .  .   .     ^  •  Dunsmuir  v.  Goifey,  148  Cal.  137, 

probate  of   a  will  objected  to  for      g^  p^   ^gg 

not  stating  that  the  testator  died  in  7  Estate  of  Learned,  70  GaL  140, 

the  eounty  of   San  Francisco  was      11  Pae.  587. 
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§  167.    Setting  of  Petition  for  Hearing  and  Notice  Thereof .*— 

When  the  petition  is  filed,  the  clerk  of  the  court  (in  some  states 
the  judge)  must  set  it  for  hearing  and  give  notice  thereof  by  post- 
ing or  publication,  the  details  of  which  are  prescribed  by  the 
statutes,  [f]  Proceedings  for  the  probate  of  a  will  are  essentially 
in  rem,  and  the  statutory  provision  for  constructive  notice  by 
posting  or  publication  gives  notice  to  all  the  world.  There  is  no 
doubt  of  the  constitutionality  of  this  form  of  procedure,  although 
it  has  been  contended,  unsuccessfully  however,  that  the  California 
statute  is  unconstitutional,  in  that  the  ten  days  therein  provided 
for  giving  constructive  notice  is  unreasonably  short  as  against 
nonresidents.    But  probate  proceedings  being  in  rem,  and  the 

dent,  80  far  ai  known  to  the  petitioner;  4.  The  probable  value  and  ehar- 
acter  of  the  property  of  the  estate;  5.  The  name  of  the  person  for  whom 
letters   testamentary   are   prayed."    Utah   Bev.   St.   3787. 

[f]  The  California  Statute  (0.  0.  P.  1303)  Provides:  "When  the  petition 
is  filed  and  the  wiU  produced,  the  clerk  of  the  court  must  set  the  petition 
for  hearing  by  the  court  upon  some  day  not  less  than  ten  nor  more  than 
thirty  days  from  the  production  of  the  will.  Notice  of  the  hearing  shall 
be  given  by  such  clerk  by  publishing  the  same  in  a  newspaper  of  the 
county;  if  there  is  none,  then  by  three  written  or  printed  notices  posted 
at  three  of  the  most  public  places  in  the  county.  If  the  notice  is  published 
in  a  weekly  newspaper,  it  must  appear  therein  on  at  least  three  different 
days  of  publication;  and  if  in  a  newspaper  published  oftener  than  once 
a  week,  it  shall  be  so  published  that  there  must  be  at  least  ten  days 
from  the  first  to  the  last  day  of  publication,  both  the  first  and  the  last 
day  being  included.  If  the  notice  is  by  posting,  it  must  be  given  at  least 
ten  days  before  the  hearing."  En.  March  11,  1872.  Amd.  1880,  77; 
1881,  23. 

The  Arizona  and  Idaho  Statutes  are  the  same  as  the  California,  except 
that  the  day  for  hearing  must  be  fixed  by  the  probate  judge.  Ariz.  Bev. 
St.  1605;  Ida.  Rev.  St.  5301. 

The  Montana  Statute  is  practieaUy  the  same  as  the  California.  Mont 
C.   C.  P.   2325. 

The  Oklalioma  and  South  Dakota  Statutes  are  the  same  as  the  Cali- 
fornia, except  that  the  time  for  hearing  ii  fixed  by  the  judge,  and  the 
notice  of  the  petition  is  also  given  by  him,  insteiEtd  of  by  the  clerk.  Okl. 
Eev.  St.  1491;  S.  D.  Pro.  Cd.  39. 

The  Wyoming  Statute  is  the  same  aa  the  California,  except  that  the 
words  "twenty  days"  are  used  in  both  instances  instead  of  ''ten  days," 
in  the  latter  part  of  the  section.    Wyo.  Bev.  St.  4576. 

The  Statutes  of  the  Other  States  are  set  forth  under  the  next  section. 
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state  being  in  absolute  possession  of  the  res,  the  legislature  has 
a  very  wide  discretion  in  prescribing  the  character  of  notice  to 
be  given ;  and  no  constitutional  objection  can  be  urged  against  a 
ten  days'  notice,  even  by  heirs  in  foreign  lands.^ 

As  to  absent  and  unknown  heirs,  the  substituted  service  gives 
the  court  jurisdiction  over  their  persons  as  fully  as  is  given  by 
service  of  a  summons  in  an  ordinary  civil  action;  and  the  hear- 
ing of  the  cause  may  be  continued  in  order  to  procure  service 
upon  resident  heirs  whose  places  of  residence  are  known,  with- 
out the  necessity  of  republishing  the  notice.* 

But  the  statutory  requirements  for  constructive  notice  must 
be  complied  with,  else  the  court  acquires  no  jurisdiction.  Thus 
where  a  notice  of  the  hearing  of  a  petition  for  the  probate  of  a 
will  is  published  only  twice  in  a  weekly  newspaper,  when  the 
statute  requires  at  least  three  times,  an  order  admitting  the  will 
to  probate  and  appointing  an  administrator  with  the  will  an- 
nexed is  void.^^  However,  when  jurisdiction  once  attaches,  an 
irregularity  in  the  proceedings  is  not  fatal,  at  least  on  collateral 
attack.  '  A  failure  to  make  an  order  admitting  a  will  to  probate 
the  day  specified  in  the  notice,  or  to  fix,  by  adjournment  of  the 
proceedings,  a  subsequent  day  for  the  order,  is  a  mere  irregular- 
ity, not  affecting  the  jurisdiction,  and  can  be  objected  to  only  in 
a  direct  proceeding  to  set  aside  the  probate.^^  An  order  direct- 
ing the  publication  of  a  notice  need  not  direct  how  often  the 
notice  shall  be  published,  if  it  requires  the  publication  to  be  made 
according  to  statute.^  In  California,  it  has  been  affirmed  that 
the  publication,  in  case  of  a  foreign  will,  need  not  have  been  in 
"the  state  paper,"  ^'  and  that  a  valid  publication  may  be  made  in 
the  "Recorder,"  a  legal  periodical  published  in  San  Francisco.^* 
A  notice  is  sufficiently  proved  to  have  been  published  in  a  daily 
paper  for  the  requisite  period  by  an  affidavit  showing  that  it  was 

•  Estate  of  Davis,  136  CaL  590,  69  U  Warfield'a  WiU,  22  Cal.  51,  83 

Pae.  412;  Estate  of  Davis,  151  CaL  Am.  Dee.  49;   Estate  of  Davis,   151 

318,  121  Am.  St.  Bep.  105,  86  Pae.  CaL  318,  121  Am.  St.  Bep.  105,   86 

183 ;  Traey  v.  Muir,  151  Cal.  863,  121  Pae.  183. 

Am.  St.  Bep.  117,  90  Pae.  832;  Ee-  ^  ^^^r^   ^^   Haiaszthy,    61   Cal. 

tate  of  Bump  (Cal.),  92  Pae.  643.  ^46. 

9  Curtis  ▼.   Underwood,   101   Cal. 

661  36  Pae.  110.  ^'  Estate  of  Miller,  39  Oil.  550. 

10  Estate  of  Charleblis,  6  Mont  i^  Estate  of  Melone,  141  CaL  331, 
S7S,  12  Pae.  775.                                       74  Pae,  991. 
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published  in  a  paper  purporting  by  its  name  to  be  a  daily  paper, 
for  eleven  days.^  And  if  a  decree  recites  due  service  of  notice 
by  publication  or  posting,  the  recital  is  sufficient  to  prove  the 
same  as  against  a  collateral  attack.^^ 


§  168.  Notice  to  Heirs  and  Executor.* — Copies  of  the  notice 
of  the  time  appointed  for  the  probate  of  the  will  must  be  mailed 
to  the  heirs  of  the  testator,^^  and  also  to  the  executor  not  peti- 
tioning ;  ^*  and  proof  of  the  mailing  must  be  made  at  the  hear- 
^S'[s]     Personal  service  is  equivalent  to  mailing  ;^^  and  when 

[g]  The  Oalifornia  Statute  (C.  0.  P.  1304)  Provides:  ''Copies  of  the 
notice  of  the  time  appointed  for  the  probate  of  the  will  must  be  addressed 
to  the  heirs  of  the  testator  resident  in  the  state,  at  their  places  of 
residence,  if  known  to  the  petitioner,  and  deposited  in  the  postoffice,  with 
the  postage  thereon  prepaid,  at  least  ten  days  before  the  hearing.  If 
their  places  of  residence  be  not  known,  the  copies  of  notice  may  be  ad- 
dressed to  them,  and  deposited  in  the  postofice  at  the  county  seat  of  the 
county  where  the  proceedings  are  pending.  A  eopy  of  the  same  notice 
must  in  like'  manner  be  mailed  to  the  person  named  as  executor,  if  he  be 
not  the  petitioner;  also,  to  any  person  named  as  coezecutor  not  petition- 


10  Grew  ▼.  Pratt,  119  Oal.  139,  51 
Pac.  38. 

16  Crew  ▼.  Pratt,  119  Cal.  139,  51 
Pac.  38. 

IT  "It  is  generaUy  held  that  an 
order  by  the  proper  court  granting 
letters  testamentary  or  of  administra- 
tion without  the  statutory  notice  will 
not  make  the  order  void  ab  initio,  but 
that  Bueh  defect  is  an  irregularity 
merely,  for  which  the  letters  may  be 
revoked;  and  the  order  ii  not  subject 
to  coUateral  attack."  Bice  t.  Tilton, 
14  Wyo.  101,  82  Pac.  577.  A  mo- 
tion to  <iignii«i  a  petition  and  pro- 
ceedings for  probate  because  a  eit»- 
tion  to  heirs  was  served  too  short  a 
time  before  hearing  should  be  denied, 
since  the  defect  in  service  affects 
only  the  hearing  itself,  and  does  not 
invalidate  the  proceedings.  Abila  ▼• 
I»adilla,  14  CaL  103. 


V^ere  an  executor  qualified  and 
acted  for  more  than  twenty  years 
under  his  appointment,  on  appeal 
from  hia  final  settlement  he  wiU  not 
be  aUowad  to  dispute  the  recitation 
in  his  appointment  that  citation  to 
the  heirs  was  issued  and  served.  Es- 
tate of  Moore,  95  OaL  34,  30  Pac. 
106. 

18  Where  one  only  of  two  or  more 
executors  petitions  for  probate,  and 
no  citation  is  served  on  the  others, 
and  it  does  not  appear  that  such 
others  are  residents  of  the  county 
where  the  petition  is  filed,  it  will  not 
be  assumed  in  ejectment,  for  the  pur- 
pose of  invalidating  the  proceedings 
admitting  the  wiU  to  probate,  that 
such  others  were  residents  of  the 
county.  McCrea  v.  Haraszthy,  51 
Cal.  146. 

19  Estate  of  Hamilton,  120  OsL 
421,  52  Pao.  708. 
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made  on  minors,  section  411  of  the  California  Code  of  Civil  Pro- 
cedure, providing  for  the  service  of  summons  on  minors,  has  no 
application.^  The  law  requires  no  such  impossibility  or  absurd- 
ity as  service  upon  a  child  en  ventre  sa  mere.^^    And  the  statute 

ing,  if  their  places  of  residence  be  known.  Proof  of  mailing  the  copies 
of  the  notice  must  be  made  at  the  hearing.  Personal  service  of  copies 
of  the  notice  at  least  ten  days  before  the  day  of  hearing  is  equivalent 
to  mailing."    En.  March  11,  1872.     Amd.  1873-74,  357. 

The  Arizona^  Idaho,  Montana,  and  Wyoming  Statutes  are  the  same 
as  the  California.  Ariz.  Rev.  St.  1606;  Ida.  Bev.  St.  5302;  Mont.  0.  G. 
P.  2326;  Wyo.  Eev.  St.  4577. 

The  Statutes  of  Nevada  Provide:  "All  petitions  for  the  probate  of  a 
will,  and  for  the  issuance  of  letters  shall  be  signed  by  the  party  peti- 
tioning, or  the  attorney  for  such  petitioners,  and  filed  with  the  clerk  of 
the  court  who  shall  publish  a  notice  in  some  newspaper,  if  there  is  one 
printed  in  the  county;  if  not,  then  by  posting  such  notice  in  three  public 
places  in  the  county,  stating  in  such  notice  the  filing  of  such  petition, 
the  object,  and  designating  a  time  for  proving  such  will,  which  shaU 
not  be  less  than  ten  nor  more  than  twenty  days." 

"If  the  heirs  of  the  deceased  reside  in  the  county,  the  party  peti- 
tioning for  the  probate  of  a  will  shall  obtain  from  the  clerk  a  citation 
and  cause  it  to  be  served  upon  such  heirs,  requiring  them  to  appear  and 
contest  the  probate  of  the  will  at  the  time  appointed  by  the  clerk,  if  they 
so  desire.  Such  citation  shall  be  served  at  least  three  days  before  the 
time  so  appointed." 

"If  a  petition  for  probate  is  presented  by  any  person  other  than  the 
one  named  in  the  will  to  execute  it,  or  if  it  is  presented  by  one  of 
several  of  such  persons  named  in  the  will,  citation  shall  in  like  manner 
issue  and  be  served  upon  such  not  joining  in  the  petition,  if  resident 
within  the  county."    Nev.  Comp.  L.  2795,  2797,  2798. 

The  North  Dakota  Statutes  Provide:  "The  parties  who  must  be  cited 
upon  the  petition  for  the  probate  of  a  will  include  the  surviving  husband 
or  wife,  if  any,  all  the  heirs  of  the  testator,  the  devisees  and  legatees 
named  therein,  all  persons  in  being  who  would  take  an  interest  in  any 
portion  of  the  property  under  the  provisions  of  the  will,  and  the  executor 
or  executors,  trustee  or  trustees  named  therein."    N.  D.  Bev.  Gd.  8001. 

"When  there  is  reason  to  suppose  that  there  may  be  another  will  of 
the  testator  in  existence  or  persons  interested  in  the  estate  who  are 
not  named  in  the  petition,  the  court  shall  annex  to  the  names  of  the 
respondents  to  whom  the  citation  is  addressed  the  words  'and  all  other 
persons  interested,'  and  direct  service  thereof  by  publication  in  addi- 
tion to  the  service  otherwise  prescribed  by  this  code."  N.  D.  Bey,  Gd. 
8002. 

20  Estate   of   Hamilton,    120   GaL  2i  Estate    of   Hamilton,    120    GaL 

421,  52  Pac.  708.  421,  52  Pac  708. 
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is  not  unconstitutional,  as  discriminating  against  nonresidents,  in 
that  it  does  not  provide  for  personal  service  on  them.^ 

When  an  order  admitting  a  will  to  probate  is  attacked  on  the 
ground  that  the  heirs  were  not  served  with  notice  of  the  probate, 
either  by  mail  or  personally,  every  presumption  not  upset  by  the 
record  itself  is  indulged  in  support  of  the  regularity  and  validity 
of  the  order.  The  statute  does  not  require  the  record  to  show 
affirmatively  that  notice  was  served ;  it  simply  requires  that  proof 
of  that  fact  '*be  made  at  the  hearing."  The  general  rule  gov- 
erning such  cases  is,  "that  where  the  record  recites  that  which 
was  done,  nothing  to  the  contrary  may  be  presumed;  but  where 
the  record  is  silent,  the  presumption  is  that  that  was  done  wh'ich 
was  requisite  to  sustain  the  jurisdiction."^ 

§  169.  Orders  for  Attendance  of  Witnesses  and  Production  of 
Will — Judge  at  Chambers. — The  California  statutes  provide  that 
a  judge  of  the  superior  court  may  at  any  time  make  and  issue  or- 
ders and  writs  to  enforce  the  production  of  wills  and  the  attend- 
ance of  witnesses.  The  statutes  of  other  states,  in  addition  to  a 
provision  of  this  character,  also  provide  that  the  probate  judge 

The  OklaliQma  and  Soutli  Dakota  Statates  Provide:  "Written  or  printed 
eopies  of  the  notice  of  the  time  appointed  for  the  probate  of  the  will 
must  be  addressed  to  the  heirs  of  the  testator  resident  in  the  state,  at 
their  places  of  residence,  if  known  to  the  petitioner,  and  deposited  in 
the  postoffice,  with  the  postage  thereon  prepaid  by  the  petitioner,  at 
least  ten  days  before  the  hearing;  the  notice  must  be  issued  by  the 
judge  over  the  seal  of  the  court.  Proof  of  the  mailing  of  the  notice  must 
be  made  at  the  hearing;  the  same  notice  and  proof  of  service  thereof  on 
the  person  named  as  executor  must  be  made  if  he  be  not  the  petitioner; 
also  on  any  person  named  as  coezecutor,  not  petitioning,  if  their  place 
of  residence  be  known."    Okl.  Rev.  8t.  1492;  S.  D.  Pro.  Cd.  40. 

The  Utah  Statute  Provides:  "When  the  petition  is  filed  it  must  be 
set  for  hearing;  notice  of  which  shall  be  given  by  publication;  and  by 
the  mailing  of  notices  to  the  heirs  and  to  the  executor  if  he  be  not  the 
petitioner."    Utah  Bev.  8t.  3789. 

83  Tiacy  V.  Muir,  151  GaL  363,  121  Gal.  391,  94  Am.  Dec.  742.    See,  too, 

Am.  St.  Bep.  117,  90  Pac.  832.  Langdon  v.  Blackburn,  109  Gal.  19,  41 

28  Estate   of   Twombley,   120   (M,  Pac.   814;    Moore   v.   Earl,   91   GaL 

850,  52  Pbe.  815;  Hahn  ▼.  Kelly,  84  632,  27  Pac.  1087. 


PBOBATE  OF  WILLa  84S 

may  receive  petitions  for  probate  at  any  time  and  appoint  special 
sessions  for  hearing  them.[h] 

§  170.    Hearing  of  Proofs  of  Will  After  Proof  of  Service.— At 

the  time  appointed  for  the  hearing  of  the  petition  for  the  pro- 
bate "of  a  will,  or  the  time  to  which  the  hearing  may  have  been 
postponed,  the  court,  unless  the  parties  appear,  must  require  proof 
that  notice  has  been  given,  which,  being  made,  the  court  must 
hear  testimony  in  proof  of  the  will."[i]     It  is  error  for  the  court 

[h]  The  Calif omla  Statute  (O.  0.  P.  1306)  Provides:  "A  judge  of  the 
superior  court  may  at  any  time  make  and  issue  all  necessary  orders  and 
writs  to  enforce  the  production  of  wills  and  the  attendance  of  witnesses." 
En.  March  11,  1872.     Amd.  1880,  78;   1891,  427. 

The  Arizonfty  Idaho,  Oklahoma  and  South  Dakota  Statutes  Provide:  "The 
probate  judge  may  out  of  term  time  or  at  chambers  receive  petitions  for 
the  probate  of  wills,  and  make  and  issue  all  necessary  orders  and  writs, 
to  enforce  the  production  of  wills,  and  the  attendance  of  witnesses,  and 
may  appoint  special  terms  of  his  court  for  hearing  the  petitions,  trial  of 
issues  and  admitting  wills  to  probate."  Ariz.  Bev.  St.  1607;  Ida.  Bev. 
St.  5303;  OU.  Bev.  St.  1493;  S.  D.  Pro.  Cd.  41. 

The  Montaaa  Statute  Provides:  "A  judge  of  the  district  court  may 
at  any  time  in  court  and  at  chambers,  receive  petitions  for  the  probate 
of  wills,  and  make  and  issue  all  necessary  orders  and  writs,  to  enforce 
the  production  of  wills,  and  the  attendance  of  witnesses,  and  may  appoint 
special  sessions  of  his  court,  for  hearing  petitions,  trial  of  issues,  and 
admitting  wills  to  probate."    Mont.  0.  0.  P.  2327. 

The  Nevada  Statute  Provides:  ''The  judge  may  make  aU  necessary  or- 
ders to  enforce  the  production  of  any  will  at  chambers."  Nev.  Gomp. 
L.  2796. 

"The  clerk  shall  also  issue  subpoenas  to  the  subscribing  witnesses  to 
a  will,  if  they  reside  in  the  county."    Nev.  Gomp.  L.  2799. 

The  Wa8hingt<m  Statute  Provides:  "Applications  for  the  probate  of  a 
will,  or  for  letters  testamentary,  may  be  made  to  the  judge  of  the  superior 
court  in  vacation  and  he  may  also  at  any  time  issue  all  necessary  orders 
and  process  to  enforce  the  production  of  any  wilL"  Wash.  Bal.  Cd.  6099 
(Pierce's  Gd.  2384). 

The  Wyoming  Statute  Provides:  "A  judge  or  commissioner  in  vacation 
or  recess  of  the  district  court  may  at  any  time  receive  petitions  for  the 
probate  of  wills,  and  make  and  issue  all  necessary  orders  and  writs,  to 
enforce  the  production  of  wills,  and  the  attendance  of  witnesses  for  hear- 
ings, petitions  and  admitting  wills  to  probate."    Wyo.  Bev.  St.  4578. 

[1]  The  Oallfornla  Statute  (0.  0.  P.  1306)  Provides:  "At  the  time  ap- 
pointed for  the  hearing,  or  the  time  to  which  the  hearing  may  have  been 
postponed,  the  court  unless  the  parties  appear,  must  require  proof  that 
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to  proceed  to  hear  the  petition  without  proof  of  service  of  no- 
tice upon  the  heirs  of  the  testator.^  But  when  notice  has  been 
duly  given  by  publication  to  absent  and  unknown  heirs,  the  hear- 
ing of  the  cause  may  be  continued  for  the  purpose  of  procuring 
service  upon  the  heirs  within  the  state  whose  places  of  residence 
are  known,  without  the  necessity  of  republishing  the  notice ;  for 
the  jurisdiction  to  hear  a  cause  involves  the  power  to  postpone 
for  good  reason  the  time  of  hearing,  and  besides  the  statute  makes 
a  general  provision  for  postponement,  in  anticipation  of  the  neces- 
sity for  such  a  course.^  In  case  the  record  is  silent  as  to  the  con- 
tinuance of  a  hearing,  it  will  be  presumed  on  collateral  attack 
that  orders  continuing  the  cause  were  regularly  made.^ 

the  notice  has  been  given,  which  being  made,  the  court  must  hear  testi- 
mony in  proof  of  the  will."     En.  March  11,  1872.     Amd.  1873-74,  357. 

The  Arizona  Statute  is  the  same  as  the  California.    Ariz.  Bev.  St.  1608. 

The  Idaho  Statute  ProvldeB:  "At  the  time  appointed  for,  or  to  which 
the  hearing  may  have  been  postponed,  the  court  must  require  proof,  by 
affidavit,  that  the  notices  hereinbefore  required  have  been  personally  served 
or  mailed  and  published,  which  being  made,  the  court  must  hear  testimony 
in  proof  of  the  will.  If  such  notice  is  not  proved  to  have  been  given, 
or  if,  from  any  other  cause,  it  is  necessary,  the  hearing  may  be  postponed 
to  a  day  certain,  and  notice  to  absentees,  given  thereof,  as  original  notice 
is  required  to  be  given.  The  appearance  in  court  of  parties  interested 
is  a  waiver  of  notice."    Ida.  Bey.  St.  5304. 

The  Montana  Statute  is  the  same  as  the  California,  except  that  the 
words  ''court  or  judge"  are  used  instead  of  "court''  in  both  instances. 
Mont.   G.   G.  P.   2328. 

The  Nevada  Statute  Provldee:  "At  the  time  appointed,  or  at  any  other 
time  to  which  the  hearing  may  be  continued,  upon  proof  being  made  by 
affidavit  or  otherwise,  to  the  satisfaction  of  the  court,  that  notice  has 
been  given  as  required  by  the  preceding  sections,  the  court  shall  proceed 
to  hear  the  testimony  in  proof  of  the  will.  All  witnesses  who  appear 
and  are  sworn  shall  testify  orally."    Nev.  Gomp.  L.  2800. 

The  Oklahoma  and  South  Dakota  Statutes  Provide:  "At  the  time  ap- 
pointed for  the  hearing,  or  at  the  time  to  which  the  hearing  may  have 
been  postponed,  the  court,  unless  the  parties  appear,  must  require  proof 
that  the  notice  has  been  given,  which  being  made  the  court  must  hear 
testimony  in  proof  of  the  will.  If  such  notice  is  not  proved  to  have  been 
given,  or  if  from  any  other  cause  it  is  necessary,  the  hearing  may  be 
postponed  to  a  day  certain,  and  notiee  to  absentees  given  thereof,  as 

M  Estate  of  Cobb,  49  GaL  599.  M  Estate  of  Davis,  151  <M.  318, 

»  Curtis  V.   Underwood,  101   OsL      121  Am.  St.  Bep.  105,  86  Pao.  183. 
661,  36  PAe.  110. 
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When  a  proponent  presents  to  a  probate  court  an  instrument 
which  he  claims  to  be  the  will  of  a  deceased  person,  the  only 
legitimate  question  before  the  court  is  whether  or  not  the  instru- 
ment constitutes  the  will  of  such  decedent.  And  in  determining 
that  question  the  court  ordinarily  has  nothing  to  do  with  the  con- 
struction of  the  proposed  will.  The  only  inquiry,  until  the  ad- 
mission of  the  will  to  probate,  is  the  mental  condition  of  the  tes- 
tator, the  ieibsence  of  fraud  or  undue  influence,  the  due  execution 
of  the  instrument,  and  the  like.  In  some  instances,  however,  the 
construction  of  the  proposed  instrument  may  be  incidental  to  a 
determination  of  whether  or  not  it  is  a  will.^ 


§  171.  Proof  of  Uncontested  Will. — ^It  is  incumbent  on  the 
proponent  of  a  will,  notwithstanding  no  contest  is  filed,  to  intro- 
duce evidence  establishing  the  jurisdictional  facts,  and  to  make 
satisfactory  proof  of  the  will,  showing  that  it  was  executed  as 
required  by  law,  and  by  a  person  of  sound  mind.  If  he  fails  to 
do  so,  it  becomes  the  duty  of  the  court  to  refuse  probate.^  But 
if  no  person  appears  to  contest  the  will,  the  statutes  provide  that 
it  may  be  admitted  to  probate  upon  the  testimony  of  one  of  the 
subscribing  witnesses;  and  if  his  attendance  in  court  or  deposi- 
tion cannot  be  procured,  the  court  may  act  upon  other  testi- 
mony, [j] 

original  notice  is  required  to  be  given.  The  appearance  in  eonrt  by  the 
parties  interested  is  a  waiver  of  notice."  Okl.  Be  v.  St.  1494;  B.  D.  Pro. 
Cd.  42. 

[J]  Tbe  California  Statute  (O.  O.  P.  1308)  Provides:  ''If  no  person  ap- 
pears to  contest  the  probate  of  a  wiU,  the  court  may  admit  it  to  probate 
on  the  testimony  of  one  of  the  subscribing  witnesses  only,  if  he  testifies 
that  the  will  was  executed' in  all  particulars  as  required  by  law,  and  that 
the  testator  was  of  sound  mind  at  the  time  of  its  execution.    If  it  ap- 


*t  EsUte  of  Cobb,  49  Gal.  599; 
Estate  of  Murphy,  104  CaL  554,  38 
Pac.  643;  Montrose  v.  Byrne,  24 
Wash.  288,  64  Pac.  534.  The  mode 
of  proving  a  codicil  is  governed  by 
the  law  in  force  at  the  time  of  the 
Tevis  V.  Pitcher,  10  Gal.  465. 


28  Estate  of  Hayden,  149  GaL  680, 
87  Pac.  275 ;  Estate  of  Doyle,  73  Gal. 
564^  15  Pae.  125;  Estate  of  Latour, 


140  Gal.  414,  74  Pac  441,  73  Pac 
1070,  dissenting  opinion  by  Jus- 
tice Beatty.  When  a  will  is  shown  to 
have  been  duly  executed,  the  law  pre- 
sumes the  competency  of  the  testa- 
tor and  his  freedom  from  undue  in- 
fluence. Estate  of  Holman,  42  Or. 
345,  70  Pac  908;  Chrisman  v.  Ghris- 
man,  16  Or.  127, 18  Pac  6. 
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§  172.  Proof  of  Olographs. — ^The  eodes  declare  that  ''an  olo- 
graphic will  may  be  proved  in  the  same  manner  that  other  private 

pean  at  the  time  fixed  for  the  hearing  that  none  of  the  snbseribing  wit- 
nesaes  reside  in  the  county,  but  that  the  deposition  of  one  of  them  can 
be  taken  elsewhere,  the  court  may  direct  it  to  be  taken,  and  may  authorize 
a  photographic  copy  of  the  wiU  to  be  made  and  to  be  presented  to  such 
witness  on  hii  examination,  who  may  be  asked  the  same  questions  with 
respect  to  it  and  the  handwriting  of  himself,  the  testator,  and  the  other 
witness,  as  would  be  pertinent  and  competent  if  the  original  will  were 
present.  If  neither  the  attendance  in  court  nor  the  deposition  of  any 
of  the  subscribing  witnesses  can  be  procured,  the  court  may  admit  the 
will  to  probate  upon  the  testimony  of  any  other  witness  as  provided  in 
section  thirteen  hundred  and  seventeen.''  En.  March  1,  1872.  Amd.  1905, 
243. 

The  Arizona^  Idaho,  Montana,  OUaboma^  and  Sootb  Dakota  Statutes  Pro- 
vide: "If  no  person  appears  to  contest  the  probate  of  a  will,  the  court 
may  admit  it  to  probate  on  the  testimony  of  one  of  the  subscribing  wit- 
nesses only,  if  he  testifies  that  the  will  was  executed  in  aU  particulars  as 
required  by  law,  and  that  the  testator  was  of  sound  mind  at  the  time  of 
its  execution."  Ariz.  Bev.  St.  1610;  Ida.  Bev.  St  5306;  Mont.  G.  G.  P. 
2330;  Okl.  Bev.  St.  1496;  S.  D.  Pro.  Gd.  44. 

The  Nevada  Btatates  Provide:  "If  no  person  shall  appear  to  contest 
the  probate  of  the  will,  the  court  may  admit  it  to  probate  on  the  testi- 
mony of  one  of  the  subscribing  witnesses  only,  if  such  testimony  shall 
show,  that  the  will  was  executed  in  all  particulars,  as  required  by  law, 
and  that  the  testator  or  testatrix  was  of  sound  mind  at  the  time  of  its 
execution;  provided,  however,  in  all  cases  where  the  witness  resides  at 
a  distance  of  more  than  twenty-five  miles  from  the  place  where  said 
court  is  held,  the  ex  parte  affidavit  of  said  witness,  showing  that  the 
will  was  executed  in  all  particulars  as  required  by  law,  and  that  the 
testator  or  testatrix  was  of  sound  mind  at  the  time  of  its  execution,  shall 
be  received  in  evidence  and  have  the  same  force  and  effect  as  if  the 
witness  was  present  and  testified  orally."  Nev.  Gomp.  L.  2802.  Amd. 
Stat.  1903,  p.  30. 

The  North  Dakota  Statute  Provides:  "The  court  may  in  its  discre- 
tion grant  the  probate  of  a  written  will,  unless  the  same  is  contested 
on  the  testimony  of  one  only  of  the  subscribing  witnesses,  if  he  testifies 
that  the  instrument  was  subscribed  by  the  testator  or  was  acknowledged 
and  declared  by  him  to  be  his  will  as  prescribed  by  law,  and  that  he 
believes  that  the  testator  was  at  the  time  of  sound  mind."  N.  D.  Bev. 
Gd.  8005.    See,  also,  the  North  Dakota  statutes  under  section  177,  post. 

Tho  Utali  Statute  Provides:  "If  the  will  is  not  contested,  it  may  be 
admitted  to  probate  on  the  testimony  of  one  subscribing  witness."  Utah 
Bev.  St.  3792. 

The  Washington  Statatea  Provide:  "When  any  will  is  exhibited  to  be 
proven^  the  court  may  immediately  receive  the  proof  and  grant  a  certificate 


PBOBATE  OF  WILLa  247 

writings  are  proved.  **[k]     A  private  writing  may  be  proved  by 
evidence  of  the  genuineness  of  the  handwriting  of  the  maker.^ 

§  173.    Probate  in  Common  Form — Oregon  and  Washington 

. — ^In  some  jurisdictions  a  will  may  be  probated  in  com- 


of  probate,  or  if  saeb  will  be  rejected,  issao  s  certificate  of  rejection.'* 
Wasb.  BaL  Gd.  6100  (Pierce's  Cd.  2385). 

"If  any  witness  be  prevented  by  sickness  from  attending  at  the  time 
when  any  will  may  be  produced  for  probate,  or  reside  out  of  the  state 
or  more  than  thirty  miles  from  the  place  where  the  will  is  to  be  proven, 
such  court  may  issue  a  commission,  annexed  to  such  will,  and  directed 
to  any  judge,  justice  of  the  peace,  or  mayor,  or  other  person,  empowering 
bim  to  iake  and  eertify  the  attestation  of  such  witness."  Wash.  BaL 
Gd.  6101  (Pierce's  Gd.  2386). 

"If  such  witness  appear  before  such  officer  and  make  oath  or  affirma- 
tion that  the  testator  signed  the  writing  annexed  to  such  eommission,  as 
his  last  will,  or  that  some  other  person  signed  it  by  his  direction  and 
in  his  presence,  that  he  was  of  sound  mind,  that  the  witness  subscribed 
his  name  thereto  in  the  presence  of  the  testator,  the  testimony  so  taken 
shall  have  the  same  force  as  if  taken  before  the  court."  Wash.  Bal. 
Gd.  6102   (Pierce's  Gd.  2387). 

"When  one  of  the  witnesses  to  such  wUl  shall  be  examined  and  the 
other  witnesses  are  dead,  insane,  or  their  residence  unknown,  then  such 
proof  shall  bo  taken  of  the  handwriting  of  the  testator,  and  of  the  wit- 
nesses dead,  insane,  or  residence  unknown,  and  of  such  other  circum- 
stances as  would  be  sufficient  to  prove  such  will."  Wash.  Bal.  Gd.  6103 
(Pierce's  Gd.  2388). 

"If  it  shall  appear  to  the  satisfaction  of  the  court  that  all  the  sub- 
scribing witnesses  are  dead,  insane,  or  their  residence  unknown,  the 
court  shall  take  and  receive  such  proof  of  the  handwriting  of  the  tes- 
tator and  subscribing  witnesses  to  the  will,  and  of  such  other  facts  and 
circumstances  as  would  be  sufficient  to  prove  such  will."  Wash.  BaL 
Gd.  6104   (Pierce's  Gd.   2389). 

The  Wyoming  Statato  Provides:  "If  no  person  appear  to  contest  the 
probate  of  the  will,  the  court,  judge  or  commissioner  thereof  may  admit 
it  to  probate  on  the  testimony  of  one  of  the  subscribing  witnesses  only, 
if  he  testifies  that  the  will  was  executed  in  all  particulars  as  required 
by  law,  and  that  the  testator  was  of  sound  mind  at  the  time  of  its  execu- 
tion."   Wyo.  Rev.  St.  4580. 

[k]  Ths  California  Btatate  (C.  C.  P.  1309)  Provides:  "An  olographic 
will  may  be  proved  in  the  same  manner  that  other  private  writings  are 
proved."    En.  March  11,  1872. 

Other  States  have  Statutes  like  the  Galifomia.  Ariz.  Bev.  St.  1611; 
Ida.  Bev.  St.  5307;  Mont.  G.  G.  P.  2331;  Nev.  Gomp.  L.  3094;  OkL  Bev. 
St  1497;  8.  D.  Pro.  Gd.  45;  Wyo.  Bev.  St.  4581. 

»  Estate  of  Fay,  145  GaL  82,  104  Am.  St  Bep.  17,  78  Pac.  340. 
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mon  form,  as  distiDguished  from  the  solemn  form.  Such  is  the 
practice  in  Oregon.  **At  the  common  law,"  to  quote  from  the 
supreme  court  of  that  state,  "there  were  two  modes  of  proving 
a  will;  the  solemn  form,  in  which  all  the  parties  interested  were 
cited  to  appear  at  the  time  of  the  probate,  and  in  which  the  or- 
der admitting  the  will  to  probate  was  conclusive  upon  all  the 
parties  so  cited,  unless  fraud  or  collusion  could  be  shown ;  and  the 
common  form,  in  which  the  will  was  proved  and  admitted  to  pro- 
bate ex  parte,  without  citation  to  anyone,  and  in  which  the  pro- 
bate could  be  called  in  question  by  interested  parties,  and  the 
executor  required  to  re-probate  the  will  de  novo  by  original  proof 
in  the  same  manner  as  if  no  probate  thereof  had  been  made.  Both 
of  these  modes  have  been  adopted  in  several  of  the  states  by  stat- 
ute, but  in  this  state  the  common  form  is  the  only  one  which  has 
been  adopted.  Under  our  statute  no  citation  is  necessary  or  re- 
quired, but  the  probate  of  a  will  is  wholly  an  ex  parte  proceed- 
ing. It  is  made  by  the  presentation  of  the  will  to  the  proper  county 
coxirt,  together  with  verified  petition  for  its  admission  to  probate, 
setting  forth  facts  necessary  to  give  the  court  jurisdiction,  and 
the  production  of  competent  evidence  of  its  validity.  Whenever 
an  instrument  purporting  to  be  the  last  will  and  testament  of  a  de- 
ceased person  is  presented  for  probate,  it  is  the  duty  o{  the  court 
to  hear  the  witnesses  as  to  its  due  execution,  and  if  they  show  ex 
parte  the  instrument  offered  to  be  the  will  of  the  deceased,  it 
must  be  admitted  to  probate,  and  letters  testamentary  issued  as 
a  matter  of  course.  If  anyone  interested  thereafter  wants  to 
contest  the  will,  he  must  file  his  complaint  or  allegations  of  con- 
test, and  thereupon  the  burden  of  proving  the  will  in  solemn  form 
is  imposed  on  the  proponent.'*^ 

The  statutes  of  Washington  also  adopt  the  common  form  of 
proceeding  for  probating  all  wills  except  nuncupative.  Inter- 
ested persons  are  given  one  year  after  the  probate  in  which  to 
file  a  contest,  after  which  the  probate  becomes  conclusive.'^ 

§  174.  Necessity  of  Probate— Nonintervention  Wills. — ^As  a 
general  rule,  a  will  must  be  probated  in  order  to  be  effectual  as 

80  Malone  v.  Cornelius,  84  Or.  192,  81  O'CaUaghao,    t.    O'Brien,    116 

65  Pae.  536;  Hubbard  ▼.  Hubbard,      Fed.  934. 
7  Or.  4a. 
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an  instrament  of  title.^  Still  an  nnprobated  will  is  capable  of 
conveying  an  interest  in  the  property  devised,  and  a  conveyance 
made  nnder  a  power  in  the  will  is  validated  by  its  subsequent 
probate.** 

In  some  of  the  states  the  statutes  provide  for  '' noninterven- 
tion" wills,  by  which  testators  may  provide  that  their  estates 
shall  be  managed  and  settled,  to  a  large  extent,  without  the 
intervention  of  the  probate  court.  [1]     Such  a  will  must  be  filed 

[I]  The  Axisona  Statatas  Provide:  "Every  persan  authorized  by  law 
to  make  a  will,  may  direct  in  said  will  that  no  bond  or  other  proceeding 
in  court  shall  be  required  of  the  person  or  persons  named  therein  as 
executor  or  executors,  other  than  the  probating  of  the  wiU  and  the  filing 
of  an  inventory  and  appraisement  of  the  estate,  and  letters  testamentary 
shall  be  issued  to  such  person  or  persons  without  any  bond  being  re« 
quired."    Ariz.  Bev.  St.  4233. 

"Any  person  capable  of  making  a  wiU  may  so  provide  in  his  will 
that  no  other  action  shall  be  had  in  the  probate  court  in  relation  to 
the   settlement  of   his   estate   than   the   probating   and   recording  of   his 


S2  Turner  t.  McDonald,  76  Cal.  181, 
9  Am.  St  Bep.  189,  18  Pao.  262; 
Castro  T.  Bichardson,  18  Cal.  478; 
Montague  v.  SchiefFelin,  46  Or.  413, 
80  Pae.  654;  Willamette  FaUs  C.  A 
L.  Co.  T.  Gordon,  6  Or.  175.  An  nn- 
probated will  set  up  in  an  answer 
is  not  an  instrument  upon  which  de- 
fense or  cause  of  action  can  be 
founded.  Estate  of  Christensen,  135 
OaL  674^  68  Pae.  112.  That  a  deed 
of  trust  referred  to  in  a  subsequent 
will  was  not  presented  to  the  probate 
court  for  probate  with  the  will  does 
not  prevent  the  deed  from  being  con* 
sidered  a  portion  of  the  wilL  Estate 
of  WiUejr,  128  Cal.  1,  60  Pac.  471. 

Under  the  Mexican  law,  as  en- 
forced in  QaUf  omia,  such  a  proceed- 
ing as  the  probate  of  an  open  will 
was  unknown.  The  will  took  effect 
as  a  conveyance  upon  the  death  of 
the  testator.  Tevis  v.  Pitcher,  10  CaL 
465.  The  will  of  a  testator  djing 
before  the  organization  of  the  state 
govtemment  did  not  require  it  to  be 
probated  nnder  the  then  existing  laws. 


Grimes'  Estate  v.  Norris,  6  CaL  621, 
65  Am.  Dec  545.  Under  the  Mexi- 
can law,  if  there  is  no  escribano  in 
the  place,  a  will,  duly  executed  and 
registered  by  an  alcalde,  needs  no 
further  probating  to  authorize  the 
executor  to  act  under  it.  Panaud  v. 
Jones,  1  OaL  488. 

In  the  case  of  an  ancient  will,  it  is 
proper  to  leave  it  to  the  jury  whether, 
nnder  all  the  circumstances,  it  is 
probable  that  the  legal  formalities 
then  required  were  complied  with. 
Tevis  V.  Pitcher,  10  Cal.  465. 

The  genuineness  of  the  signatures 
to  a  will  having  been  shown,  a  codicil 
made  in  California  in  1848  was  held 
admissible,  though  never  admitted  to 
probate,  and  though  the  witnesses 
thereto  had  never  been  examined  to 
establish  it  as  an  authentic  act, 
they  having  died  before  the  trial  at 
which  it  was  ofFered.  Tevis  v. 
Pitcher,  10  OaL  465. 

o  Maekay  t.  Maekay  (N.  J.  Eq.), 
63  AtL  984. 
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and  proved,  letters  must  be  issued,  and  the  property  inventoried 
and  appraised,  as  in  the  case  of  ordinary  wills;  but  when  this 
is  done,  the  executor  has  control  of  the  estate  and  may  proceed 
with  its  settlement,  doing  anything  which  an  ordinary  executor 
can  do  in  administering  his  testator's  estate,   free  from  the 

wfll,  and  the  return  of  an  inyentory,  appraisement  and  list  of  claims  of 
his  estate.''    Ariz.  Bey.  St  1913. 

''In  the  eases  mentioned  in  the  preceding  section  any  person  having 
s  claim  or  debt  against  said  estate  may  enforce  the  payment  of  the 
same  by  suit  against  the  executor  of  such  will,  and  the  judgment  recovered 
against  the  executor  shall  be  paid  out  of  the  assets  of  said  estate,  as 
other  judgments  against  an  executor  are  paid."    Ariz.  Bev.  St.  1914. 

The  Washington  Statutes  Provide:  "In  all  cases  where  it  is  provided 
in  the  last  will  and  testament  of  the  deceased  that  the  estate  shall  be 
settled  in  a  manner  provided  in  such  last  will  and  testament,  and  that 
letters  testamentary  or  of  administration  shall  not  be  required,  and 
where  it  also  duly  appears  to  the  court,  by  the  inventory  filed,  and  other 
proof,  that  the  estate  is  fully  solvent,  which  fact  may  be  established  by 
an  order  of  the  court  on  the  coming  in  of  the  inventory,  it  shall  not  be 
necessary  to  take  out  letters  testamentary  or  of  administration,  except 
to  admit  to  probate  such  will,  and  to  file  a  true  inventory  of  all  the 
property  of  such  estate  in  the  manner  required  by  existing  laws.  And 
after  the  probate  of  such  will  and  the  filing  of  such  inventory,  all  such 
estates  may  be  managed  and  settled  without  the  intervention  of  the 
court,  if  the  said  last  will  and  testament  shall  so  provide:  But  provided, 
that  in  all  such  cases  the  claims  against  such  estates  shall  be  paid  within 
one  year  from  the  date  of  the  first  publication  of  notice  to  creditors  to 
present  their  claims,  unless  such  time  be  extended  by  the  court,  for  good 
cause  shown,  for  a  reasonable  time:  Provided  however,  in  aU  such  cases, 
if  the  party  named  in  such  will  as  executor  shall  decline  to  execute  the 
trust,  or  shaU  die  or  be  otherwise  disabled  from  any  cause  from  acting 
as  such  executor,  then  letters  testamentary  or  of  administration  shall 
issue  as  in  other  cases:  And  provided  further,  if  the  party  named  in  the 
will  shall  fail  to  execute  the  trust  faithfully  and  to  take  care  and  promote 
the  interests  of  all  parties  taking  under  the  will,  then,  upon  petition  of 
a  creditor  of  such  estate,  or  any  of  the  heirs,  or  of  any  person  on  behalf 
of  any  minor  heirs,  it  shall  be  the  duty  of  the  court  of  the  county  wherein 
such  estate  is  situated  to  cite  such  person  having  the  management  of  such 
estate  to  appear  before  such  court,  and  if,  upon  hearing  of  such  petition 
it  shall  appear  that  the  trust  in  such  will  is  not  faithfully  discharged, 
and  that  the  parties  interested,  or  any  of  them,  have  been  or  are  about 
to  be  damaged  by  such  actual  doings  of  the  executor,  then  letters  testa- 
mentary or  of  administration  shall  be  had  and  required  in  such  cases, 
and  all  other  matters  and  proceedings  shaU  be  had  and  required  as  are 
now  required  in  the  administration  of  estates,  and  in  such  cases  the  costs 
of  citation  and  hearing  shall  be  charged  against  the  party  failing  and 
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control  or  supervision  of  the  court.  His  power  is  derived  from 
the  will,  and  his  duty  prescribed  hy  it,  and  so  long  as  he  faith- 
fully complies  with  its  provisions  his  acts  cannot  be  called  in 
question.**  The  executors  are  trustees,  and  on  their  failure 
to  carry  out  the  will,  a  beneficiary  may  maintain  a  suit  in  equity 
for  an  accounting  and  their  removal.  He  is  not  required  to  de- 
mand relief  in  the  probate  court,  on  the  theory  that  they  are  act- 
neglecting  to  execute  the  trust  as  required  in  such  will."  Wash.  BaL  Od. 
6196  (Pierce's  Cd.  2489). 

"All  executors  and  administrators  of  estates  that  have  not  been  fully  set- 
tled and  closed,  and  who  shall  not  have  filed  an  inventory  of  aU  the  property 
as  required  by  the  existing  laws,  shall,  within  thirty  days  after  the  taking 
effect  of  this  act,  file  a  true  inventory  of  all  the  property  of  any  such  estate, 
and  in  case  it  appears  to  the  court  by  any  such  inventory  or  other  proof  that 
any  such  estates  are  insolvent,  such  estates  shaU  be  settled  by  the  court  as  in 
cases  of  intestacy,  and  the  court  shall  make  an  order  requiring  the  executor 
or  administrator  to  make  a  report  of  his  acts  to  the  court."  Wash.  Bal. 
Co.  6197  (Pierce's  Cd.  2490). 

"Such  executors  who  have  been  heretofore  acting  under  wills  dispensing 
with  letters  testamentary  or  of  administration,  and  those  who  may  here- 
after act  under  such  wills,  shall  have  power,  after  the  filing  of  an  inventory 
of  the  estate,  if  the  said  estate  has  been  adjudged  to  be  solvent  according 
to  the  provisions  of  the  (preceding  section),  to  sell  and  convey  the  real  and 
personal  property  of  their  testator,  where  the  will  authorizes  them  so  to  do, 
without  an  order  of  the  court  for  that  purpose,  and  without  notice  or  con- 
firmation of  sale."    Wash.  Bal.  Cd.  6198  (Pierce's  Cd.  2491). 

"Such  executor,  after  the  order  referred  to  in  the  second  preceding  sec- 
tion has  been  made,  declaring  the  estate  solvent,  shaU  have  the  power  to 
carry  out  and  perform  all  the  contracts  and  undertakings  of  his  testator, 
which  he  might  be  required  by  law  to  execute,  and  it  shaU  not  be  necessary 
to  obtain  an  order  of  the  court  authorizing  the  same  or  an  order  confirming 
the  same."  Wash.  BaL  Cd.  6199  (Pierce's  Cd.  2492). 

"Upon  a  publication  of  notice  to  creditors  to  present  their  claims  to  such 
executor,  for  a  period  of  time  and  in  the  manner  required  of  executors  and 
of  administrators  holding  letters  testamentary  and  of  administration  under 
the  laws  of  this  state,  said  creditors  shall  be  required  to  present  their  claims 
to  the  said  executor  within  one  year  from  the  date  of  the  first  publication  of 
said  notice,  and  if  they  fail  to  do  so  their  claim  shall  be  barred."  Wash. 
BaL  Cd.  6199a  (Pierce's  Cd.  2493). 

M  Newport  v.   Newport,   5  Wash.  intervention  will,  and  that  such  dis- 

114,  31  Pac.  428.    It  has  been  de-  charge    does    not    exempt    her    from 

elded   that   the   probate   court   tran-  after-accruing   liabilities.    Estate    of 

Bcends  its  jurisdiction  in  granting  a  McDonald,    29   Wash.    422,   69   Pao. 

discharge  to  the  executrix  of  a  non-  1111« 
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ing  58  executors."*^  Since  the  proceedings  controlling  admin- 
istrations in  probate  are  in  the  main  not  applicable  to  a  non- 
intervention will,  it  has  been  supposed  that  a  notice  to  cred- 
itors published  by  the  executor  is  without  legal  eflPect  to  bar 
claims  not  presented  within  the  time  limited.**  But  recently 
the  law  has  been  held  otherwise.*^ 


»  Seattle  t.  McDonald,  26  Wash. 
98,  66  Pac.  145. 

M  Moore  v.  Kirkmaiiy  19  Wash. 
605,  54  Flae.  24. 


w  Tolej  T.  MeDonnell  (Wash.),  93 
Pac  321. 


and  reeordiag  pa- 


AETICLE  n. 

CONTEST  OP  WILL  BEFOBE  PBOBATB. 
f  175.    Persona  entitled  to  file  contest. 
9  176.    Agreement  or  compromise  affecting  contest, 
$  177.    Filing  of  grounds  of  contest  and  repl^  thenoto, 
3  178.    Manner  of  procedure  and  burden  of  proof. 
S  179.    Jury  trial 
S  180.    Verdict  and  judgment — ^Reducing  proofs  to 

pers. 

§  181.    Proof  of  execution  of  will— Subscribing  witnesses— Handwriting. 
S  182.    Preservation  of  testimony  and  its  use  on  subsequent  contests* 
f  183.    Attaching  of  certificate  of  proof  to  wilL 
I  184.    Beoording  of  will  and  proofs, 
i  184a.  New  trial  and  appeaL 
f  184b.  Costs  of  contest. 

§  175.  Persons  Entitled  to  File  Contest.— At  the  hearing  of  a 
petition  for  probate,  any  person  interested — ^that  is,  any  heir 
at  law  of  the  decedent,  or  beneficiary  under  his  wiU,^  or  in  some 


1  Estate  of  Sanborn,  98  Cal.  108, 
32  Pac  865.  The  < 'interest''  is  an 
interest  in  the  estate,  either  as  heir, 
legatee,  or  devisee.  Estate  of  Healy, 
122  CaL  162,  54  Pac  736. 

In  controlling  the  order  of  proof, 
the  court  may  require  the  contestant 
to  first  establish  his  interest,  and 
may  dismiss  the  proceedings  if  he 
fails  to  do  so.  Estate  of  Edelman, 
148  OaL  233,  113  Am.  St.  Bep.  231, 
82  Pac  962. 


A  petition  to  contest  a  wiU  which 
states  that  contestants  believe  that 
they  are  legally  adopted  children  of 
testator,  and  that  at  the  proper  time 
they  believe  they  will  be  able  to 
prove  such  adoption,  is  too  indefinite 
as  to  the  interest  of  contestants  in 
the  estate  Estate  of  Benton,  10 
Wash.  533,  39  Pac  145. 

Amendment  of  pleading  to  cor- 
respond with  the  proof  of  interest. 
Bichardson  v.  Moone,  30  Wash.  40flL 
71  Pac  18. 
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states  any  creditor  of  the  estate — maj  appear  and  contest  the 
will.^  The  contest  may  be  made  through  the  guardians  of  the 
contestant,'  or  through  attorneys  appointed  by  him  or  the  court ; 
but  a  contest  by  an  attorney  appointed  by  the  court  does  not  bar 
a  contest  by  the  party  so  represented,*  nor  does  the  nonap- 
pointment  of  an  attorney  by  the  court  invalidate  the  probate 
of  a  will,  [a]  An  heir  may  contest  the  will  without  any  other 
showing  of  beneficial  interest  than  his  heirship,  although  he 
would  receive  a  larger  estate  under  the  will  than  as  heir.^  And 
it  would  seem  reasonable  that  a  contingent  interest  is  sufficient 
to  enable  one  to  oppose  a  testamentary  paper.  The  Montana 
court  has  expressed  this  opinion  in  holding  that  the  state  may 
contest  a  will  upon  an  allegation  that  the  testator  left  no  heirs;  * 
and  the  California  court  appears  to  have  approved  this  doctrineJ 
In  South  Dakota,  however,  it  has  been  decided  that  the  interest 

[a]  The  California  Statato  (C.  C.  P.  1807)  Provides:  ''Any  person  inter- 
ested may  appear  and  contest  the  will.  Devisees,  legatees,  or  heirs  of  an 
estate  ma^  contest  the  will  through  their  guardians,  or  attorneys  appointed 
by  themselves  or  by  the  court  for  that  purpose;  but  a  contest  made  by  an 
attorney  appointed  by  the  court  does  not  bar  a  contest  after  probate  by 
the  party  so  represented,  if  commenced  within  the  time  provided  in  article 
four  of  this  chapter;  nor  does  the  nonappointment  of  an  attorney  by  the 
court  of  itself  invalidate  the  probate  of  the  will."  En.  March  11,  1872. 
Amd,  1873-4,  357. 

The  Arizona,  Montana,  OUahoma,  and  South  Dakota  Statates  are  sub- 
stantially the  same  as  the  California.  Ariz.  Bev.  St.  1609;  Mont,  C.  C  P. 
2329;  Okl.  Bev.  St.  1495;  S.  D.  Pro.  Cd.  43. 

The  Idaho  Statute  is  the  same  as  the  California,  except  that  creditors 
may  also  contest.    Ida.  Bev.  St.  5305. 

The  Nevada  Statute  Provides:  "Any  person  interested  may  appear  and 
contest  the  probate  of  a  wilL  If  it  appears  that  there  are  minors  or  other 
persons  who  are  interested  in  the  estate,  but  reside  out  of  the  county,  and 

2  See  the  Idaho  statute  under  this  s  Estate  of  Benton,  131  Cal.  472, 

»ction.  63  pac.  775;  Estate  of  Wickersham, 


138  Cal.  355,  70  Pac.  1076. 


8  Where   an   infant   commences   a 
contest   in   propria   persona,    and   a  ^  ^.     . 

guardian  ad  litem  U  appointed  at  the         •  S****  "■  ^*"«t  ^O'"*'  25  Mont 
trial,   the   proceedings  are   not  void      3^5,  65  Pac  120. 
for  want  of  jurisdiction.    Estate  of  7  State  v.  Superior  Court,  148  CaL 

OahiU,  74  Cal.  62,  15  Pac.  364.  55^  $2  Pac  672,  2  U  B.  A.,  N.  8^ 

4  Estate  of  Cunningham,  64  CaL      ^^m 
666. 
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of  a  man  in  the  estate  of  his  divorced  wife,  contingent  upon  the 
death  of  their  minor  child,  is  not  sufficient  to  authorize  him  to 
contest  her  will.®  The  public  administrator  has  no  standing,  as 
a  ^'person  interested"  in  the  estate  of  a  decedent,  to  appear  and 
contest  the  probate  of  his  will.^ 


§  176.  Agreement  or  Compromise  AfTecting  Contest. — ^A  con- 
tract not  to  contest  a  will  is  one  that  concerns  private  parties 
alone.  It  is  not  against  public  policy,  and  is  as  much  entitled 
to  be  enforced  as  a  compromise  of  the  contest  of  a  will,  which, 
when  fairly  made,  is  always  enforced.*^  The  superior  court, 
in  probate,  may  take  cognizance  of  releases  and  extinguishni^t{i^  - 
of  heirship  as  a  defense  to  the  contest  to  a  will ;  ^^  and  a  district 
court,  sitting  in  probate,  has  power,  on  consent  of  the  parties 
interested,  to  enter  a  compromise  of  a  contest,  and  ascertain 
the  shares  to  which  the  parties  are  respectively  entitled.^ 


<€ 


are  unrepresented,  the  court  shaU  appoint  some  attorney  to  represent  tbem.^' 
Ncv.  Comp.  L.  2801. 

The  Wyoming  Statute  Provides:  "Any  person  interested  may  appear 
and  contest  the  wiU.  Devisees,  legatees,  or  heirs  of  an  estate  may  contest 
the  will  through  their  guardians  or  attorneys  appointed  by  themselves  or 
by  the  court,  judge  or  commissioner  for  that  purpose,  but  the  non-appoint- 
ment of  an  attorney  by  the  court  does  not  of  itself  invalidate  the  probata 
of  a  wiU."    Wyo.  Eev.  St.  4601. 


8  Halde  ▼.  Schultze,  17  S.  D.  465, 
97  N.  W.  369,  the  court  saying:  "A 
person  not  directly  or  pecuniarily  in- 
terested in  the  estate  of  the  deceased 
at  the  time  of  the  probate  of  his 
wiU  is  not  entitled  to  contest  its 
validity'';  citing  Storrs  v.  St.  Luke's 
Hospital,  180  111.  368,  72  Am.  St 
Rep.  211,  54  N.  E.  185. 

9  Estate  of  Sanborn,  98  Cal.  103, 
32  Pac.  865;  Estate  of  Hickman,  101 
Cal.  609,  36  Pac.  118;  Estate  of 
Healy,  122  Cal.  162,  54  Pac.  736; 
State  V.  District  Court,  34  Mont.  226, 
85  Pac.  1022. 

10  Estate  of  Garcelon,  104  CaL  570, 
43  Am.  St  Bep.  134,  38  Pac  414,  32 


L.  B.  A.  595.  One  not  a  party  to 
the  contest  of  a  will,  nor  to  a  com- 
promise which  results  therefrom,  in 
not  bound  by  it.  Estate  of  Dominici 
(Cal.  App.),  87  Pac.  389.  Parties 
claiming  to  be  heirs  cannot  submit  a 
contest  of  the  will  to  arbitration,  for 
the  probate  of  a  will  is  a  proceeding 
in  rem,  binding  on  all  the  world. 
Carpenter  ▼.  Bailey,  127  CaL  582,  60 
Pac.  162. 

11  Estate  of  Edelman,  148  CaL 
233,  113  Am.  St  Bep.  231,  82  Pac 
962. 

u  Estate  of  Davis,  27  Mont  490, 
71  Pac  767. 
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§  177.  Filing  of  Orounds  of  Contest  and  Reply  Thereto  *— 
One  who  appears  to  contest  a  will  must  file  written  grounds  of 
opposition  to  the  probate,**  and  serve  a  copy  on  the  petitioner 
and  other  interested  persons  residing  in  the  county,  any  one  or 
more  of  whom  may  demur  thereto.**  If  the  demurrer  is  sus- 
tained, the  contestant  must  be  allowed  a  reasonable  time,  not  ex- 
ceeding ten  days,  to  amend;  if  the  demurrer  is  overruled,  the 
petitioner  and  others  interested  may  jointly  or  separately  an- 
swer "  the  contestant 's  grounds,  traversing  or  otherwise  obviat- 
ing or  avoiding  the  objections.  Any  issues  of  fact  thus  raised,** 
involving  the  testamentary  capacity  of  the  decedent,*''  his  free- 


18  Manner  of  pleading  facts  relied 
on  as  ground  of  contest.  Estate  of 
Sheppard,  149  Cal.  219,  S5  Pae. 
812.  Eallnre  to  file  a  written  op- 
position to  the  probate  does  not  de- 
prive an  heir  of  standing  in  the  ap- 
pellate court,  where  the  pleadings  at 
the  trial  were  recognized  as  sufficient 
to  raise  an  issue  on  the  matter. 
Estate  of  Hayden,  149  OaL  680,  87 
Pac.  275.  The  right  of  the  contest- 
ant to  object  to  the  probate  is  lim- 
ited to  the  matters  presented  in 
written  grounds  of  opposition.  Es- 
tate of  Kile,  72  Cal.  131,  13  Pac. 
320.  Where  a  contestant  files  an 
opposition,  which  is  afterward  dis- 
missed and  abandoned,  he  cannot  be 
said  to  contest  the  probate.  Estate 
of  Bobinson,  106  Cal.  493,  39  Pae. 
862.  VHiere  the  opposition  is  in 
proper  form  and  sets  forth  alleged 
facts,  which,  if  true,  establish  the 
invalidity  of  the  will,  the  court 
should  hear  the  opposition,  though 
there  is  not  sufficient  proof  of  ser- 
vice on  all  persons.  Estate  of  Stew- 
art, 100  Cal.  246,  34  Pac  706. 

14  It  is  error  to  sustain  a  demur- 
rer to  an  answer  which  denies  the 
contestant's  grounds.  Bamej  t. 
Hayes,  11  Mont.  99,  27  Pac.  384. 

u  Necessity  of  filing  answer,  and 


effect  of  failure  to  file  one.  Estate 
of  Doyle,  73  Cal.  564,  15  Plac.  125. 
An  objection  to  the  sufficiency  of  a 
denial  not  allowed  to  be  raised  for 
the  first  time  on  appeal.  Estate  of 
Doyle,  73  Cal.  564,  15  Pac.  125. 

10  Prior  to  the  codes  there  was  no 
express  or  implied  provision  of  law 
that  any  issue  of  fact  arising  in  the 
probate  court  should  be  tried  by 
jury,  except  such  as  might  arise  upon 
the  contest  of  wills.  Estate  of  San- 
derson, 74  Cbl.  199,  15  Pac.  753. 
Issues  joined  in  probate  courts  are 
to  be  tried  and  determined  by  that 
court  as  in  civil  cases.  Estate  of 
Burton,  63  Cal.  36.  For  the  pur- 
poses of  the  contest,  there  are  no 
issues  before  the  jury,  except  such 
as  are  presented  by  the  contestant, 
and  evidence  on  no  other  issues  can 
be  submitted  to  the  jury.  Estate  of 
Gregory,  133  Cal.  131,  65  Pac.  315. 
Where  one  fails  to  address  his  con- 
test to  a  certain  point,  an  issue  upon 
such  point  is  properly  omitted  in 
framing  the  issues  for  the  jury,  and 
the  omission  affords  no  ground  for  a 
new  trial.  Estate  of  Cartery,  56 
Cal.  470. 

17  Contestants  who  have  filed  a 
prior  will  for  probate,  the  hearing 
of  which  has  been  negularly  continued 
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dom  from  fraud,^  or  undue  influence/*  the  due  execution  and 
attestation  of  the  testament,^  or  any  other  questions  affecting 
the  validity  of  the  will,  must,  on  the  written  request^  of  either 
party,  filed  three  days  prior  to  the  hearing,  be  tried  by  a  jury.^ 


from  time  to  time,  and  is  still  pend- 
ing, are  entitled  to  eontest  a  subse- 
quent wiU  on  the  ground  of  want 
of  testamentary  capacity,  without 
proving  that  the  testatrix  had  testa- 
mentary capacity  at  the  time  of  mak- 
ing the  will  propounded  by  contest- 
ants. Estate  of  Langley,  140  GaL 
126,  73  Pae.  824. 

It  is  sufficient  to  allege,  as 
ground  for  contest,  that  the  deceased 
was  not  of  sound  mind  at  the  time 
of  making  his  will;  but  when  the 
grounds  embrace  conclusions  of  law, 
such  as  duTABs  and  the  like,  the  facts 
relied  upon  to  show  such  conclusions 
must  be  pleaded.  Estate  of  Gharky, 
57  Gal.  274.  An  allegation  that  the 
mind  of  the  decedent  was  weak,  de- 
bilitated, and  deranged  to  such  an  ex- 
tent as  to  incapacitate  him  from 
making  the  will  or  codicil,  tenders  an 
issue  as  to  his  competency.  Estate 
of  Kohler,  79  ObA.  313,  21  Pac  758. 

Where  evidence  is  admitted  as  to 
insane  delusions  of  the  testatrix,  it  is 
proper  to  particularly  instruct  the 
jury  on  the  subject  of  insane  de- 
lusions. Estate  of  McKenna,  143 
Cal.  580,  77  Pac.  461.  It  is  error  to 
instruct  the  jury  that  if  they  find 
that  the  testator's  feeling  as  to  cer- 
tain relatives  had  undergone  a  rad- 
ical change,  they  should  inquire 
whether  there  was  reasonable  ground 
for  the  change,  since  the  only  in- 
quiry was  whether  the  change  was 
caused  by  an  insane  delusion.  Oar- 
penter  v.  Bailey,  94  Cal.  406,  29  Pao. 
1101. 

The  verdict  of  the  jury  on  conflict- 
ing evidence  is  conclusive  on  the  it- 


sues  of  mental  unsoundness  and  of 
undue  influence.  Estate  of  Mc- 
Kenna, 143  Cal.  580,  77  Pac.  461. 

18  An  allegation  that  the  testator's 
signature  was  procured  through  de- 
ceit is  not  sufficient  to  raise  an  issue 
as  to  whether  or  not  the  will  vras 
attested  by  two  witnesses.  Estate  of 
BurreU,  77  CaL  479,  19  Pac.  880. 

19  A  finding  that  a  wiU  was  made 
under  duress  and  undue  influence 
presupposes  testamentary  capacity. 
Gwin  V.  Gwin,  5  Idaho,  271,  48  Pae. 
295.  AUegation  and  proof  of  undue 
influence  brought  directly  upon  tes- 
tamentary act.  In  re  McDevitt,  95 
Cal.  17,  30  Pac  101. 

^  The  contestants  are  plaintiffs, 
and  it  devolves  upon  them  to  allege 
all  facts  necessary  to  sustain  a  claim 
that  the  will  was  not  properly  signed 
and  witnessed,  and  a  statement  in 
the  language  of  the  statutes  or  of  the 
evidence  of  the  facts  is  not  sufficient. 
Estate  of  BurreU,  77  CaL  479,  19 
Pac  880. 

21  Where  a  written  demand  is 
made  in  the  probate  court  for  a  jury 
trial,  and  the  demand  is  filed  in  the 
district  court,  it  is  sufficient  to  au- 
thorize the  district  court  in  ordering 
a  jury  trial  in  that  court  without  fur- 
ther notice  as  required  by  Idaho  Bev. 
St.  5308.  Pine  v.  Callaghan,  8  Idaho, 
684,  71  Pac.  478. 

22  Proceedings  to  contest  a  will 
are  in  their  nature  equitable,  and  trial 
by  jury  of  issues  of  fact  therein  is 
not  a  matter  of  right  in  Washington. 
Estate  of  Clayson,  26  Wash.  253,  66 
Pac  410. 


CONTEST  OF  WILL  BEFOBE  PBOBATE.  857 

If  no  jury  is  demanded,  the  court  must  try  and  determine  the 
issues.  On  the  trial,  the  contestant  is  plaintiff  and  the  petitioner 
is  defendant,  [b]  In  some  states,  it  will  be  noted,  the  statutes 
do  not  expressly  provide  for  a  jury  trial 

[b]  Tlio  California  Btatate  (O.  O.  P.  1312)  FroYldes:  "If  anyone  appears 
to  contest  the  wiU,  he  must  file  written  grounds  of  opposition  to  the  }»ro- 
bate  thereof,  and  serve  a  copy  on  the  petitioner  and  other  residents  of  tlie 
county  interested  in  the  estate,  any  one  or  more  of  whom  may  demur  there- 
to upon  any  of  the  grounds  of  demurrer  provided  for  in  part  two,  title  six, 
chapter  three,  of  this  code.  If  the  demurrer  is  sustained,  the  court  must 
allow  the  contestant  a  reasonable  time  not  exceeding  ten  days,  within  which 
to  amend  his  written  opposition.  If  the  demurrer  is  overruled,  the  peti- 
tioner and  others  interested  may  jointly  or  separately  answer  the  contest- 
ant's grounds,  traversing  or  otherwise  obviating  or  avoiding  the  objections. 
Any  issues  of  fact  thus  raised,  involving:  1.  The  competency  of  the  deced- 
ent to  make  a  last  wiU  and  testament;  2.  The  freedom  of  the  decedent  at 
the  time  of  the  execution  of  the  will  from  duress,  menace,  fraud,  or  undue 
influence;  3.  The  due  execution  and  attestation  of  the  will  by  the  decedent 
or  subscribing  witnesses;  or,  4.  Any  other  questions  substantially  affecting 
the  validity  of  the  wiU; — ^Must,  on  request  of  either  party  in  writing,  (filed 
three  days  prior  to  the  day  set  for  the  hearing),  be  tried  by  a  jury.  If  no 
jury  is  demanded,  the  court  must  try  and  determine  the  issues  joined.  On 
the  trial,  the  contestant  is  plaintiff  and  the  petitioner  is  defendant.''  En. 
March  11,  1872. 

Tbe  Arizona,  Idaho,  and  Montana  Statutes  are  the  same,  or  practicaUy 
the  same,  as  the  California.  Ariz.  Bev.  St.  1612;  Id^.  Bev.  St  5308;  Mont. 
C.  C.  P.  2340. 

The  Nevada  Statute  Provides:  "If  any  person  appears  to  contest  the 
probate  of  a  will,  such  person  shall  file  a  statement  in  writing,  setting 
out  the  grounds  of  a  contest,  and  file  the  same  with  the  clerk,  which  shall 
constitute  a  joinder  of  such  issues  of  fact  as  may  be  alleged  in  opposition 
to  the  will,  such  as  respects  the  competency  of  the  deceased  to  make  a  last 
will  and  testament,  or  respecting  the  execution  by  the  deceased  of  such  last 
will  and  testament,  under  restraint,  or  undue  infiuence,  or  fraudulent  repre- 
sentations, or  for  any  other  cause  affecting  the  validity  of  such  will.  And 
any  and  all  issues  of  fact  shall  be  tried  as  issues  of  facts  are  tried  in  other 
cases  in  the  district  court.''    Nev.  Comp.  L.  2803. 

The  North  Dakota  Statutes  Provide:  "A  respondent  may  by  his  answer 
deny  the  execution  of  the  will  or  the  competency  of  the  decedent  to  make 
the  same  or  allege  any  facts  showing  that  it  has  been  revoked,  or  was  pro- 
cured by  duress,  menace,  fraud,  undue  influence  or  other  cause  affecting 
its  validity,  and  may  at  his  election  pray  for  the  appointment  of  an  ad- 
ministrator; or  he  may  allege  any  ground  of  objection  there  may  be  to  the 
appointment  of  the  proposed  executor  or  testamentary  administrator  and 
pray  the  appointment  of  some  other  person.  He  may  also  make  his  answer 
a  croaa  petition  and  thereby  allege  the  execution  of  another  will  by  the 
Probftte  Law — 17 
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The  statement  of  opposition  may  be  filed  at  any  time  prior  to 
the  hearing  of  the  proof  of  the  will.    Therefore  a  contest  ini- 

decedent  of  earlier  or  later  date,  and  pray  that  the  same  be  admitted  to 
probate  instead  of  that  proposed  by  the  petition.  A  cross  petition  may 
be  answered  in  the  same  manner  as  a  petition;  but  if  there  are  new  parties 
interested  in  the  wiU  thereby  proposed,  who  do  not  appear,  they  must  before 
the  trial  be  cited  to  appear  as  in  other  cases.  *'    N.  D.  Bey.  Cd.  8003. 

"If  anyone  appears  to  contest  the  will,  he  must  file  written  grounds  of 
opposition  to  the  probate  thereof,  and  serve  a  copy  on  the  petitioner  and 
other  residents  of  the  county  interested  in  the  eatate,  any  one  or  more  of 
whom  may  demur  thereto  upon  any  of  the  grounds  of  demurrer  alldwed  by 
law  in  civil  actions.  If  the  demurrer  be  sustained,  the  court  must  allow  tue 
contestant  a  reasonable  time,  not  exceeding  ten  days,  within  which  to  amend 
his  written  opposition.  If  the  demurrer  is  overruled,  the  petitioner  and 
others  interested  may  jointly  or  separately  answer  the  contestant's  grounds, 
traversing  or  otherwise  obviating  or  avoiding  the  objections.  Any  issues 
of  facts  thus  raised  involving:  1.  The  competency  of  the  decedent  to  make 
a  last  will  and  testament.  2.  The  freedom  of  the  decedent  at  the  time  of 
the  execution  of  the  will  from  duress,  menace,  fraud  or  undue  influence. 
3.  The  due  execution  and  attestation  of  the  will  by  the  decedent  or  sub- 
scribing witness;  or,  4.  Any  other  questions  substantially  affecting  the 
validity  of  the  will  must  be  tried,  and  .determined  by  the  court.  On  the 
trial  the  contestant  is  plaintiff,  and  the  petitioner  is  defendant.  The  court 
after  hearing  the  ease,  must  give  in  writing  the  findings  of  fact  and  con- 
clusions of  law  upon  the  issues  submitted,  and  upon  these  the  court  must 
render  judgment,  either  admitting  the  will  to  probate  or  rejecting  it.  In 
either  case  the  proofs  of  the  subscribing  witnesses  must  be  reduced  to 
writing.  If  the  will  be  admitted  to  probate,  the  judgment,  will  and  proofs 
must  be  recorded.  If  the  will  is  contested,  all  the  subscribing  witnesses 
who  are  present  in  the  county,  and  who  are  of  sound  mind,  must  be  pro- 
duced and  examined;  and  the  death,  absence  or  insanity  of  any  of  t|iem 
must  be  satisfactorily  shown  to  the  court.  If  none  of  the  subscribing  wit- 
nesses resides  in  the  county,  and  is  present  at  the  time  appointed  for  prov- 
ing the  will,  the  court  may  admit  the  testimony  of  other  witnesses  to  prove 
the  sanity  of  the  testator  and  the  execution  of  the  will;  and  as  evidence  of 
the  execution,  it  may  admit  proof  of  the  handwriting  of  the  testator  and  the 
subscribing  witnesses  or  any  of  them.  The  testimony  of  each  witness, 
reduced  to  writing  and  signed  by  him,  shall  be  taken,  kept  and  filed  by  the 
judge,  and  shall  be  good  evidence  in  any  subsequent  contests  or  trials  con- 
cerning the  validity  of  the  will,  or  of  the  sufficiency  of  the  proof  thereof, 
if  the  witness  be  dead,  or  has  permanently  removed  from  this  state.  If 
the  court  be  satisfied  upon  the  proof  taken  that  the  will  was  duly  executed, 
and  that  the  testator  was  at  the  time  of  the  execution  thereof  of  sound  and 
disposing  mind,  and  not  acting  under  duress,  menace,  fraud  or  undue  in- 
fluence, a  certificate  of  the  proof  and  the  facts  so  found,  signed  by  the  judge 
and  attested  by  the  seal  of  the  court,  must  be  attached  to  the  will.  The 
will  and  the  certificate  of  the  proof  thereof,  together  with  all  the  evidence 
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tiated  after  the  time  originally  appointed  for  the  hearing  of  the 
petition,  but  before  the  hour  to  which  the  hearing  has  been 

tpjken,  mast  be  filed  by  tbe  judge  and  recorded  by  him."  N.  D.  Bey.  Gd. 
8006. 

"Before  the  presence  of  a  witness  whose  examination  is  reqnired  by 
either  of  the  two  preceding  sections  can  be  dispensed  with,  it  mast  be 
shown  by  affidavit  or  other  competent  evidence  to  the  satisfaction  of  the 
court  that  he  is  dead  or  disqualified  or  that  he  cannot,  after  due  diligence 
be  found  within  this  state  or  if  within  the  state  that  he  is  so  aged,  sick  or 
infirm  that  his  presence  cannot  safely  be  required."    N.  D.  Bev.  Cd.  8007. 

"Subject  to  the  foregoing  restrictions,  the  court  may  admit  the  testimony 
of  any  competent  witness  respecting  the  execution  of  the  will,  the  capacity 
of  the  testator  or  other  material  fact,  and  may  also  admit  proof  of  the  hand- 
writing of  the  testator  or  of  subscribing  witness  and  such  other  evidence 
as  is  admissible  in  courts  of  justice  to  establish  or  disprove  written  contracts 
in  similar  cases.  The  court  shall  also  inquire  particularly  into  all  the  facts 
and  circumstances  and  may  in  its  discretion  require  proof  of  the  circumstan- 
ces attending  the  delivery  and  possession  of  the  instrument  and  shall  grant 
the  probate  if  satisfied  upon  all  the  proofs  of  the  genuineness  of  the  will, 
the  competency,  and  freedom  of  the  testator  to  make  the  same  and  the  valid- 
ity of  its  execution."     N.  D.  Bev.  Cd.  8009. 

"The  decree  shaU  state  whether  the  probate  was  contested  and  if  so 
by  whom,  and  shall  contain  the  findings  of  the  court  upon  the  testimony 
and  grant  or  deny  the  probate  accordingly  with  proper  directions,  if  the 
probate  is  granted,  respecting  the  appointment  and  qualification  of  an 
executor  or  administrator  or  testamentary  administrator.  If  there  is  a 
cross  petition  the  decree  shall  in  like  manner  grant  or  deny  the  probate  of 
the  will  thereby  proposed  or  grant  administration  as  the  case  requires." 
N.  D.  Bev.  Cd.  8010. 

' '  Upon  granting  the  probate  of  a  will  the  court  must  endorse  on  or  attach 
to  the  instrument  a  certificate  of  the  probate  signed  by  the  judge  and  attest- 
ed by  the  seal  of  the  court.  If  the  will  is  nuncupative,  such  certificate 
shall  be  indorsed  on  or  appended  to  the  statement  of  the  substance  thereof 
on  file."    N.  D.  Bev.  Cd.  8011. 

' '  The  will  or  the  certified  statement  of  the  substance  or  provisions  thereof 
as  the  case  may  be  and  the  certificate  of  proof  must  be  entered  at  length 
in  the  record  of  wills."    N.  D.  Bev.  Cd.  8013. 

The  Oklahoma  Statutes  are  similar  to  the  North  Dakota.  Okl.  Bev.  St. 
1498-1503. 

The  Soutli  Dakota  Statute  is  like  the  California,  except  that  subdi- 
vision 4  reads:  "Any  other  questions  substantially  affecting  the  validity  of 
the  will  must  be  tried  and  determined  by  the  court.  On  the  trial  the  con- 
testant is  plaintiff,  and  the  petitioner  is  defendant."    S.  D.  Pro.  Cd.  46. 

The  Utah  Statute  Providee:  "If  anyone  appears  to  con f est  the  will,  he 
must  file  written  grounds  of  opposition  to  the  probate  thereof,  and  serve 
A  eopy  on  the  petitioner,  and  on  the  proposed  executor  or  executors,  if  he 


I>ostix:«ied,  m  in  doe  season.^  If  m  contest  m  dismbsed  fiir  not 
stating  m  cause  of  aetion,  the  dismiaaal  does  not  deprire  the 
contestant  of  the  right  to  maintani  a  sabseqaent  contest  on  other 
grounds.^  And  a  will  which  has  been  rejected  when  presHitetl 
for  probate  may  again  be  presented^  together  with  a  sabse- 
qaently  found  codicil,  since  the  codicil  operates  as  a  republica- 
tion of  the  wilL^ 

In  determining  whether  or  not  the  eridenee  prodneed  bj  a 
contestant  is  snf&cient  to  require  the  submission  of  the  ease 
to  the  jnrj,  the  same  rules  apply  as  in  civil  caae&  Every  favor- 
able inference  fairiy  deducible  from  the  evidence  produced 
should  be  considered  as  facts  proved  in  his  favor.  If  the  evi- 
dence is  reasonably  susceptible  of  two  interpretations,  the  court 
should  adopt  the  one  most  favorable  to  him.  All  evidence  in  his 
favor  should  be  regarded  as  true,  while  contradictory  evidence 
should  be  disregarded.  If  there  is  any  substantial  evidence 
tending  to  prove  the  facts  necessary  to  make  out  his  ease,  he 
is  entitled  to  have  the  ease  go  to  the  jury  for  a  verdict  on  the 
merits." 

or  they  be  not  the  petitionen,  and  ihsn  mail  notices  of  eneh  contest  to 
the  heirs.  Any  one  or  more  mieh  persons  may  demur  thereto  upon  any 
of  the  grounds  of  demurrer  provided  in  the  code  of  eivfl  procedure.  If  the 
demurrer  is  sustained,  the  eourt  must  allow  the  contestant  a  reasonable  time, 
not  exceeding  ten  days,  within  which  to  amend  his  written  opposition.  If 
the  demurrer  is  oyerruled,  the  petitioner  and  others  interested  may  jointly 
or  separately  answer  the  contestant's  grounds,  traTcrsing  or  otherwise  ob- 
viating or  avoiding  the  objections."    Utah  Bev.  St.  3791. 

The  Wyoming  Statsto  Provides:  ''If  anyone  appears  to  contest  a  will,  he 
must  file  written  grounds  of  opposition  to  the  probate  thereof  and  serve  a 
copy  on  the  petitioner  and  other  residents  of  the  county  interested  in  the 
estate,  any  one  or  more  of  whom  may  demur  thereto  upon  any  of  the  grounds 
of  demorrer  provided  for  under  the  laws  of  Wyoming  (in  civil  cases),  or 
the  petitioner  and  others  interested  may  jointly  or  sei>arately  answer  the 
contestant's  grounds,  traversing  or  otherwise  obviating  or  avoiding  the 
objections.  Whenever  such  demurrer  shall  be  filed,  or  any  issue  of  the  fact 
raised   by   pleadings  involving:    1«   The   competency   of   the   decedent   to 

»  Raleigh    v.   District    Court,    24      Mont.  306,  81  Am.  St  Bep.  431,  61 

Mont,  306,  81  Am.  St  Bep.  431,  61      ^^^'  ^^1- 

Pac.    991;    State   v.   District   Court,      «  "  ^,7  ^-  ^^'  ^^  ^**"'*-  ^' 

•  27  Pac.  384. 

26  Mont,  366,  65  Pac  120.  „  j,^^  ^^  Arnold,  147  OiL  683, 

M  Baleigh    ▼•    Distriet    Court,    24      82  Fac  252. 
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§  178.  Uanner  of  Procedure  and  Burden  of  Proof. — There 
has  been  considerable  doubt  and  confusion  as  to  the  proper 
order  of  procedure  and  the  burden  of  proof  on  the  trial  of 
will  contests  in  those  states  where  the  statutes  declare  that 
the  contestant  is  the  plaintiff  and  the  petitioner  is  the  defend- 
ant. It  is  well  to  note  at  the  outset  of  any  consideration  of  the 
question  that  the  proceeding  for  the  probate  of  the  will  and  the 
proceeding  for  its  contest  may  be  regarded,  in  a  sense,  as  dis- 
tinct from  each  other,  notwithstanding  they  come  on  nmul- 
taneous  for  disposal.  The  written  opposition  filed  by  the  con- 
testant is  not  in  response  to  the  petition  of  the  proponent.  In 
fact,  the  averments  in  the  latter  are  not  controverted  by  any 
pleading,  and  in  establishing  them  the  proponent,  in  the  absence 
of  a  contest,  addresses  his  proof  to  the  court  alone.  It  has 
therefore  been  held  that  the  court  may  properly  require  the  pro- 
ponent to  make  his  preliminary  proofs  of  the  will  before  the 
contestant  is  called  upon  to  open  his  case.  Indeed,  it  has  been 
thought  that  the  theory  of  the  statutes  must  be,  that  the  con- 
test begins  after  the  petitioner  has  made  a  prima  facie  case. 
Yet  the  statutes  do  not  expressly  demand  this  order  of  proceed- 
ing. Neither,  it  is  believed,  do  the  adjudicated  cases,  although 
they  incline  in  that  direction.^  It  would  seem  that  the  situa- 
tion would  ordinarily  be  less  awkard  if  the  contestant  were  re- 
quired to  go  forward  first,  and  the  proponent  then  allowed  to 

make  a  last  wiU  and  teatament;  2.  The  freedom  of  the  decedent  at  the 
time  of  the  execution  of  the  will  from  dareee,  menace,  fraud,  or  undue  in- 
fluence; 3.  The  dues  execution  and  attestation  of  the  will  by  the  decedent 
or  subscribing  witnesses;  or  4.  Any  other  questions  substantially  affecting 
the  yalidity  of  the  will;  Then  all  pending  matters  relating  thereto  must 
be  suspended  until  the  next  term  of  the  court  held  in  that  county,  or  at 
the  same  term  under  the  direction  of  the  court,  and  the  ease  entered  regu- 
larly for  trial  on  the  trial  docket  thereof,  and  the  issues  joined  must  be 
tried  and  determined  by  the  court.''    Wyo.  St.  4602. 

2T  Estate  of  McDermott,  148  CaL  *hne,  and  this  can  properly  be  done 

43,  82  Pac.  842,  where  the  court  said:  as  well  before  as  after  the  hearing 

"The  proceeding  on  a  petition  for  of  the  contest."    Estate  of  Latour, 

probate  is  distinct  from  the  proceed-  ^^^  ^^  ^^^^  73  p^^  ^^^^    74  Pae. 

ing  on  a  contest  of  a  will.  The  hear-  ^^_  ^^^  ^  T^  1  »*«  /^  1  e^^  -« 
.  .    .,  -4.  *  *  «.       •        441;  Estate  of  Doyle,  73  Gal.  564,  16 

ing  of   the  necessary   statutory   eyi-  '  ''    *  ^ 

denee  on  the  petition  for  probate  ^^  125;  Farleigh  v.  Kelly,  28 
must  be  heard  by  the  court  at  some      Mont.  421,  72  Pac  750. 
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present  his  formal  statutory  proofs  for  the  first  time  when  he 
makes  his  defense. 

But  however  this  may  be,  it  is  clear  that,  as  to  the  issues 
involved  in  the  contest,  the  contestant  is  first  called  upon  to 
introduce  his  evidence,  and  not  until  he  rests  his  case  is  the 
petitioner  required  to  submit  any  evidence.  As  plaintiff,  the 
contestant  must  assume  the  afiSrmative  and  the  burden  of  proof. 
He  has  the  laboring  oar  throughout  the  trial,  and  with  it  the  right 
to  open  and  close.  The  law  imposes  on  him  the  burden  to  prove 
the  fact  which  he  relies  upon  to  defeat  the  will,  whether  it  be  the 
insanity  of  the  testator,  the  exercise  of  undue  influence,  or  the 
nonexecution  of  the  will.  If  he  relies  on  nonexecution,  he  still 
has  the  burden  of  proof,  although  the  court  first  required  the 
proponent  to  establish  a  prima  facie  case  of  execution.^ 

§  179.  Jury  Trial.* — In  case  a  jury  is  demanded  on  the  trial 
of  a  contest,  the  codes  provide  the  manner  for  impaneling  it  and 
for  conducting  the  trial,  [c]  It  will  be  seen  from  the  second 
preceding  section  that  a  jury  is  demandable  in  some  of  the 
states,  while  in  others  the  statutes  are  silent  on  this  point. 


[c]  The  OaUfomla  Statate  (0.  O.  P.  1313)  Provides:  ''When  a  jury  is 
demanded,  the  superior  court  may  impanel  a  jury  to  try  the  case,  in  the 
manner  provided  for  impaneling  trial  juries  in  courts  of  record,  and  the  trial 
must  be  conducted  in  accordance  with  the  provisions  of  part  two,  title  eight, 
chapter  four,  of  this  code.  A  trial  by  the  court  must  be  conducted  as  pro- 
vided in  part  two,  title  eight,  chapter  five,  of  this  code."  En.  March  11, 
1872.    Amd.  1880,  78. 

The  Arizona  and  Montana  Statutes  are  practically  the  same  as  the  Cali- 
fornia, except  that  the  Arizona  statute  uses  the  words  "probate  court"  and 


»  Estate  of  Latour,  140  Gal.  414, 
73  Pac.  1070,  74  Pac.  441;  Estate  of 
McKenna,  143  CaL  580,  77  Pac  461; 
Estate  of  Gregory,  133  Oal.  131,  65 
Pac.  315;  Estate  of  Bolbeer,  149  CaL 
227,  86  Pac.  695;  Estate  of  Wilson, 
117  CaL  262,  49  Pac.  172,  711;  Es- 
tate of  Scott,  128  Cal.  57,  60  Pac 
527;  Estote  of  Motz,  136  Cal.  558,  69 
Pac  294;  Estate  of  McDevitt,  95  CaL 
17,  30  Pac.  101 ;  Estate  of  Dalrymple, 


67  CaL  444,  7  Pac  906;  Estate  of 
Wooten,  56  Cal.  322;  Farleigh  v.  Kel- 
ley,  28  Mont.  421,  72  Pac  756;  Es- 
tate of  Van  Alstine,  26  Utah,  193, 
72  Pac  942. 

The  burden  of  explaining  away  the 
unreasonableness  of  a  will  does  not 
devolve  on  the  proponent  in  a  contest 
over  its  probate.  Estate  of  Black, 
132  Cal.  392,  64  Pac  695. 


^See  farm  number  2t,  Vol,  IL 
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§  180.  Verdict  and  Judgment — Bedndng  Proofs  to  Writing"^ 
and  Recording  Papers. — ^The  jury,  after  hearing  the  case,  must 
return  a  special  verdict  upon  the  issues  submitted  to  them,  upon 
which  the  judgment  must  be  rendered,  either  admitting  the  will 
to  probate  or  rejecting  it.*^  In  either  case,  the  proofs  of  the 
subscribing  witnesses  must  be  reduced  to  writing;  and  if  the 
will  is  admitted  to  probate,  the  judgment,  will  and  proofs  must 
be  recorded,  [d] 

the  Montana  "district  court"  instead  of  "superior  court."    Aria.  Eev.  St. 
1613;  Mont.  0.  C.  P.  2341. 

The  Idaho  Statute  ProYldes:  "When  a  jury  is  demanded,  the  probate 
court  must  summons  and  impanel  a  jury  to  try  the  case,  in  the  manner  pro- 
yided  for  summoning  and  impaneling  trial  juries  in  civil  actions,  and  the 
trial  must  be  conducted  in  the  same  manner  as  the  trial  of  civil  actions  in 
the  district  court."    Ida.  Bev.  St.  5309. 

[d]  The  Oalifomia  Statute  (0.  0.  P.  1314)  PraTldes:  "The  jury,  after 
hearing  the  case,  must  return  a  special  verdict  upon  the  issues  submitted  to 
them  by  the  court,  upon  which  the  judgment  of  the  court  must  be  rendered, 
either  admitting  the  will  to  probate  or  rejecting  it.  In  either  case,  the 
proofs  of  the  subscribing  witnesses  must  be  reduced  to  writing.  If  the 
will  is  admitted  to  probate,  the  judgment,  wiU,  and  proofs  must  be  record- 
ed."   En.  March  11,  1872. 

The  Arizona,  Idaho,  and  Montana  Statutes  are  like  the  California.  Ariz. 
Bev.  St.  1614;  Ida.  Bev.  St.  5310;  Mont  C.  C.  P.  2342. 

The  Nevada  Statute  Provides:  "If  the  court  shall  be  satisfied  upon  the 
proof  taken  when  heard  by  the  court,  or  by  the  verdict  of  a  jury,  in  case  a 
jury  trial  is  had,  that  the  wiU  was  duly  executed  by  a  person  at  the  time  of 
sound  and  disposing  mind,  and  not  under  restraint,  undue  Influence  or  fraudu- 
lent representation,  the  court,  by  decree  in  writing,  shall  admit  the  wiU  to 
probate,  whereupon  the  will  and  the  decree  admitting  it  to  probate  shaU 
be  recorded  together  by  the  clerk  in  a  book  to  be  provided  for  that  pur- 
pose. ' '    Nev.  Comp  L.  2805. 

The  North  Dakota  Statutes  are  set  forth  under  section  177,  ante. 

The  South  Dakota  Statute  Provides:  ' '  The  court,  after  hearing  the  case, 
must  give  in  writing  the  findings  of  fact  and  conclusions  of  law  upon  the 
issues  submitted,  and  upon  these  the  court  must  render  judgment,  either 

20  The  practice  in  this  section  is  is  proved  is  suf&cient,  though  entered 

discussed  in  Estate  of  Benton,   131  ijj  the  minutes  as  part  of  and  prelim- 

Cal.  472,  63  Pac.  775;  Estate  of  Lan-  ^      ^  ^^  ^^^^^  ^j^^^^  j^^^^  ^ 

gan,  74  Cal.  353,  16  Pac.  188 ;  Estate  .      "^     ^  ^  ^      ^  ^  _^  ,7^««  ^  ,   ^. 

of  Sanderson,  74  Cal.   IW,  15  Pac.  ''^^'    ^'^^  «'  "^^^^^  ^  ^  "» 

753.    A  direct  stetement  that  the  wiU  ^^  Am.  Dec  49. 


*See  form  wumber  S3,  Vol.  IL 
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§  181.  Pnof  of  Execution  of  ¥^0— Sabscribinc  Wibu 
Handwritings — ^The  codes  do  not  specify,  save  in  some  par- 
ticidars,  how  the  execution  of  a  contested  will  shall  be  proved, 
but  leave  the  manner  and  the  sufficiency  of  the  proof  to  the 
general  rules  of  evidence.**  They  do  provide,  however,  that  ''all 
the  subscribing  witnesses  who  are  present  in  the  county,  and 
who  are  of  sound  mind,  must  be  produced  and  examined;  and 
the  death,  absence  or  insanity  of  any  of  them  must  be  satisfac- 
torily shown  to  the  court  If  none  of  the  subscribing  witnesses 
reside  in  the  county  at  the  time  appointed  for  proving  the 
will,  the  court  may  admit  the  testimony  of  other  witnesses  to 
prove  the  sanity  of  the  testator  and  the  execution  of  the  will; 
and  as  evidence  of  the  execution  it  may  admit  proof  of  the 
handwriting  of  the  testator  and  of  the  subscribing  witnesses, 
or  any  of  them."  [e]  Manifestly,  a  will  should  not  be  permitted 
to  go  for  naught  because  of  the  death,  absence,  insanity  or  for- 
getfnlness  of  the  subscribing  witnesses;  and  therefore,  if  they 
are  dead,  insane  or  absent,  or  being  present,  are  forgetful  of  the 

admitting  the  wiU  to  probata  or  rejecting  it.  In  either  ease,  the  proofs  of 
the  rabscribing  witneeaea  must  be  reduced  to  writing.  If  the  will  be  sub- 
mitted to  probate,  the  judgment,  wiU,  and  proofs  must  be  recorded.''  8. 
D.  Pro.  Cd.  47. 

Tbe  Wyomixig  Statute  Provides:  "After  hearing  the  ease,  the  judgment 
of  the  court  shaU  be  rendered  upon  a  special  finding,  either  admitting  the 
win  to  probate  or  rejecting  it.  In  either  case  the  proofs  of  the  subscribing 
witnesses  must  be  reduced  to  writing.  If  the  will  is  admitted  to  probate, 
the  judgment  and  wiU  must  be  recorded."    Wyo.  Bev.  St.  4603. 

M  The  OaUfomla  Statate  (O.  O.  P.  1315)  Provides:  <'If  the  wiU  is  eon- 
tested,  aU  the  subscribing  witnesses  who  are  present  in  the  county,  and 
who  are  of  sound  mind,  must  be  produced  and  examined;  and  the  death, 
absence,  or  insanity  of  any  of  them  must  be  satisfactorily  shown  to  the 
court.  If  none  of  the  subscribing  witnesses  reside  in  the  county  at  the  time 
appointed  for  proving  the  will,  the  court  may  admit  the  testimony  of  other 
witnesses  to  prove  the  sanity  of  the  testator  and  the  execution  of  the  will; 
and  as  evidence  of  the  execution  it  may  admit  proof  of  the  handwriting  of 

80  Estate  of  Tyler,  121  Gal.  405,  53  no  specification  of    error  upon    this 

Pac.  928.    Upon  an  appeal  from  an  point,  and,  so  far  as  the   transcript 

order  afSrming  the  validity  of  a  will,  showed,  no  point  was  made  at  the 

when  it  appeared  from  the  bill  of  ex-  trial  in  regard  to  it,  it  was  held  that 

eeptions  that  only  one  of  the  subscrib-  objection  could  not  be  made  in  the 

Ing  witnesses  was  called  to  prove  the  supreme    court   for   the     first    tims. 

azecution  of  the  will,  but  there  was  Estote  of  McOarty,  58  CaL  385. 
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facts  essential  to  the  due  execution  of  the  testament,  it  will  be 
presumed,  from  the  "proof  of  the  handwriting  of  the  testator 
and  of  the  subscribing  witnesses,  or  any  of  them/'  that  the 
requisites  of  the  law  were  duly  observed  in  the  execution  of 
the  will,  whether  the  attestation  clause  so  declares  or  not.^^ 

the  testator  and  of  the  subscribing  witnesses,  or  any  of  them.''  En. 
March  11,  1872. 

The  Arizona^  Idaho,  Montana,  South  Dakota^  Utah,  and  Wyoming  Stat- 
utes are  practicaUy  the  same  as  the  California.  Ariz.  Bev.  St.  1615;  Ida. 
Bev.  St.  5311;  Mont.  G.  C.  P.  2343;  8.  D.  Pro.  Od.  48;  Utah  Bev.  St.  3792; 
Wyo.  Bev.  St.  4604. 

The  Oklahoma  and  North  Dakota  Statutes  are  set  forth  nnder  section 
177,  ante. 

F<»r  the  Nevada  and  Washington  Statutes,  see  section  171,  ante^ 


SI  Estate  of  Johnson  (CaL),  93 
Pae.  1015;  Estate  of  Tyler,  121  OaL 
405,  53  Pac.  928.  See,  too,  Skinner 
V.  Lewis,  40  Or.  571,  62  Pac.  523, 
67  Pac.  951';  Lnper  v.  Werts,  19  Or. 
122,  23  Pae.  850;  Woodruff  v.  Hund- 
ley, 127  Ala.  640,  85  Am.  St.  Bep. 
145,  29  South.  98;  Scott  v.  Hawk,  107 
Iowa,  723,  70  Am.  St.  Bep.  228,  77 
N.  W.  467;  In  re  Claflin's  Will,  73 
Yt.  129,  87  Am.  St.  Bep.  693,  50 
AtL  815;  In  re  Hunt's  WiU,  110  N. 
T.  278,  18  N.  E.  106;  note  in  77  Am. 
8t  Bep.  474. 

''When  a  wiU  is  contested,"  to 
quote  from  the  supreme  court  of 
Montana,  "the  subscribing  witnesses, 
if  present  in  the  county  and  of  sound 
mind,  must  be  produced  and  exam- 
ined. If  absent,  the  court  may  re- 
ceive other  evidence,  if  any  can  be 
had,  of  the  facts  mentioned  in  sec- 
tion 1723  (the  statute  prescribing  the 
manner  of  executing  and  attesting 
wills),  but,  as  a  rule,  such  facts,  or 
many  of  them,  can  be  proved  only 
by  the  subscribing  witnesses;  and  for 
the  purpose  of  making  such  proof, 
section  2343  of  the  Code  of  Civil  Pro- 
cedure provides  for  the  identification 
of  the  handwriting  of  the  absent  sub- 


scribing witnesses  to  the  wiU,  and, 
that  done,  those  parties,  though  dead 
or  out  of  the  jurisdiction  of  the 
court,  become,  to  all  intents  and  pur- 
poses, living  witnesses  in  court,  giv- 
ing testimony,  as  if  under  the  sanc- 
tity of  an  oath,  that  at  the  time  the 
instrument  bears  date  the  testator 
either  signed  it  in  their  presence,  or 
acknowledged  to  them  that  he  had 
signed  it  or  caused  it  to  be  signed, 
and  that  he  had  then  declared  such 
instrument  to  be  his  will,  and  re- 
quested them  to  sign  it  as  such  wit- 
nesses, and  that  they  did  so  in  the 
testator's  presence;  and  thus  evidence 
of  due  execution  of  the  will  .  •  .  . 
is  made.  If  this  was  not  so,  it 
would  be  practically  impossible  to 
prove  the  due  execution  of  any  con- 
tested wilL  The  proof  of  the  genu- 
ineness of  the  signatures  of  the  dead 
or  absent  subscribing  witnesses  to 
the  attestation  clause,  when  one  is  ap- 
pended, is  evidence  in  the  case  that 
all  the  facts  recited  in  it  which  are 
prerequisites  to  the  due  execution  of 
the  will,  actually  took  place  as  therein 
set  forth,  and  supplies  the  proof 
which  in  many,  if  not  in  most,  in- 
stances it  would  be  impoesible  to  ob* 
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The  testimony  of  a  subscribing  witness  which  aims  to  overthrow 
a  will  or  cast  suspicion  upon  it  should  be  scrutinized  closely.^ 

§  182.  Preservation  of  Testimony  and  Its  Use  on  Subsequent 
Contests.* — ^The  testimony  of  each  witness,  reduced  to  writing 
and  signed  by  him,  is  good  evidence  in  subsequent  contests 
concerning  the  validity  of  the  will,  or  the  sufficiency  of  the 
proof  thereof,  if  the  witness  dies  or  removes  from  the  state,  [f] 


[f]  The  Oallfornla  Statate  (0.  O.  P.  1316)  Provides:  "The  testimony  of 
each  witness,  reduced  to  writing  and  signed  by  him,  shaU  be  good  evidence 
in  any  subsequent  contests  concerning  the  validity  of  the  wiU,  or  the  suffi- 
ciency of  the  proof  thereof,  if  the  witness  be  dead,  or  has  permanently 
removed  from  this  state."    En.  March  11,  1872. 

The  Arisona,  Idaho,  Montana,  and  Utah  Statutes  are  the  same,  or  prac- 
tically  the  same,  aa  the  California.  Ariz.  Be  v.  St.  1616;  Ida.  Be  v.  St.  5312 
(Cd.  4171)  5  Mont  C.  C.  P.  2344;  Utah  Bev.  St.  8793. 

The  North  Dakota  and  Oklahoma  Statates  are  set  forth  under  section  177, 
ante. 

The  8<mth  Dakota  Statates  Provide:  "The  testimony  of  each  witness, 
reduced  to  writing^  and  signed  by  him,  shall  be  taken,  kept  and  filed  by  the 
judge,  and  shall  be  good  evidence  in  any  subsequent  contests  or  trials  con- 
cerning the  validity  of  the  will,  or  the  sufficiency  of  the  proof  thereof,  if 
the  witness  be  dead,  or  haa  permanently  removed  from  the  state."  8.  D. 
Pro.  Cd.  49. 

The  Washington  Statate  ProYldes:  ''AH  the  testimony  adduced  in  sup- 
port of  the  will  shall  be  reduced  to  writing,  signed  by  the  witnesses  and 


tain."  Farleigh  v.  KeUey,  28  Mont. 
421,  72  Pac.  756. 

Becitals  of  due  execution  in  the 
attestation  clause  are  ineffective  as 
against  positive  and  convincing  proof 
to  the  contrary.  In  re  Mendenhall's 
Will,  43  Or.  542,  78  Pac.  1033,  72 
Pac.  318. 

A  subscribing  witness  who  has  no 
recollection  of  the  execution  of  a 
will,  but  who  recognizes  the  signa- 
tures, may  be  asked  whether,  taking 
into  consideration  his  recognition  of 
the  signatures,  it  is  his  belief  that 
the  paper  was  executed  as  therein 
stated.     Estate  of  Gbarky,  57  Cal.  274. 


Upon  an  appeal  from  an  order 
affirming  the  validity  of  a  will,  where 
it  appears  from  the  bill  of  exceptions 
that  only  one  of  the  subscribing  wit^ 
nesses  was  called  to  prove  the  will, 
but  there  is  no  specification  of  error 
on  this  point,  and,  so  far  as  the 
transcript  shows,  no  point  was  made 
at  the  trial  in  regard  to  it,  it  is  too 
late  to  make  the  objection  in  the  su- 
preme court  on  appeaL  Estate  of 
McCarty,  58  Cal.  335. 

82  Estate  of  Tyler,  121  CaL  405, 
53  Pac.  928;  Estate  of  Mots,  136 
Cal.  558,  69  Pac.  294;  note  in  77  Am. 
St  Bep.  459. 
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S  183.    Attacliing  of  Oertiflcate  of  Proof  to  the  Will  *— If  the 

court  is  satisfied  ®  from  the  proof  taken  or  the  facts  found  by  the 
jury  that  the  will  was  duly  executed,  and  that  the  testator 
was  of  sound  mind  and  not  acting  under  duress,  fraud  or  undue 
influence,  a  certificate  of  the  proof  ^  and  the  facts  found,  signed 
by  the  judge  and  attested  by  the  seal  of  the  court,  must  be  at- 
tached to  the  will,  [g] 

§  184.    Eecording  of  Will  and  Proofs.— The  will  and  a  cer- 
tificate of  the  proof  thereof  must  be  filed  and  recorded  by  the 


certified  by  the  judge  of  the  eourt."    Wash.  Bal.  Od.  6105  (Pierce's  Gd. 
2390). 

The  Wyoming  Statute  is  like  the  California,  with  the  words  added  to  the 
last  sentence,  "or  otherwise  incompetent."    Wyo.  Bev.  St.  4605. 

[g]  The  Oalifomla  Statute  (0.  O.  P.  1317)  Provides:  "If  the  court  is 
satisfied,  upon  the  proof  taken,  or  from  the  facts  found  by  the  jury,  that 
the  will  was  duly  executed,  and  that  the  testator  at  the  time  of  its  execution 
was  of  sound  and  disposing  mind,  and  not  acting  under  duress,  menace,  fraud, 
or  undue  influence,  a  certificate  of  the  proof  and  the  facts  found,  signed 
by  the  judge,  and  attested  by  the  seal  of  the  court,  must  be  attached  to 
the  wiU.''    En.  March  11,  1872.    Amd.  1880,  78. 

The  Arizona,  Idaho,  and  Montana  Statutes  are  like  the  Calif  omia*  Ariz. 
Bev.  St.  1617;  Ida.  Be  v.  St.  5313  (Cd.  4172);  Mont.  C.  C.  P.  2345. 

The  Nevada  Statutes  are  set  forth  under  section  180,  ante,  and  section  184, 
post. 

The  North  Dakota  and  Oklahoma  Statutes  are  set  forth  under  section  177, 
ante. 

The  Washington  Statute  Provides:  "When  any  will  is  exhibited  to  be 
proven,  the  court  may  immediately  receive  the  proof  and  grant  a  certificate 
of  probate,  or  if  such  will  be  rejected,  issue  a  certificate  of  rejection." 
Wash.  Bal.  Cd.  6100  (Pierce's  Cd.  2385). 

The  South  Dakota^  Utah  and  Wyoming  Statutes  are  like  the  California, 
except  that  they  omit  the  words  "or  from  the  facts  found  by  the  jury." 
8.  D.  Pro.  Cd.  50;  Utah  Bev.  St  3794;  Wyo.  Bev.  St  4606. 


88  The  code  provides  that  courts 
shall  be  satisfied  from  proof  take). 
or  facts  found  by  the  jury.  Estate  of 
Doyle,  73  Cal.  564,  15  Pac.  125. 

84  The  expression  "certificate  of 
the  proof"  is  explained  in  Estate 
of  Warfield,  22  Cal.  51,  83  Am.  Dec. 
49.    The   probate   of   a   will   in   the 


San  Francisco  probate  court  prior  to 
1855  was  not  invalidated  by  the  omis- 
sion to  make  and  file  with  the  will  as 
part  of  the  record  the  certificate  re- 
quired by  section  24  of  the  act  relat- 
ing to  estates  of  deceased  persons. 
Estate  of  Warfield,  22  CaL  51,  83 
Am.  Dec  49. 
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clerk,  and  shall  then  constitute  part  of  the  recor<}  in  the  cause. 
All  testimony  must  be  filed  by  the  clerk,  [h] 

[h]  Tlie  Oalifoniia  Stotate  (0.  0.  P.  1318)  Provides:  ''The  wfll  and  a 
certificate  of  the  proof  thereof,  mtiBt  be  filed  and  recorded  by  the  clerk,  and 
the  same,  when  so  filed  and  recorded,  shall  constitute  part  of  the  record 
in  the  cause  or  proceeding.  All  testimony  shall  be  filed  by  the  clerk."  En. 
March  11, 1872.    Amd.  1880,  61. 

The  Arizona  Statutes  Provide:  "The  will,  and  a  certificate  of  the  proof 
thereof,  must  be  filed  by  the  clerk,  and  recorded  by  him  in  a  book  to  be  pro- 
vided for  the  purpose."    Aris.  Bev.  St.  1618. 

'  "All  original  wills,  together  with  the  probate  thereof,  shall  be  deposited 
in  the  office  of  the  probate  judge  of  the  county  court  of  the  county  wherein 
the  same  shall  have  been  probated,  and  shall  there  remain,  except  during 
such  time  as  they  may  be  removed  to  some  other  court  by  proper  process, 
for  inspection. ' '     Ariz.  Bev.  St.  4230. 

"Every  such  will,  together  with  the  probate  thereof,  shall  be  recorded 
by  the  clerk  of  the  court  wherein  proved,  in  a  book  to  be  kept  for  that  pur- 
pose, and  certified  copies  of  such  will  and  the  probate  of  the  same,  or  the 
record  thereof,  may  be  recorded  in  other  counties,  and  maj  be  used  in  evi- 
denee,  as  the  original  might  be."    Ariz.  Bev.  St.  4231. 

The  Idaho,  Montana,  and  Utah  Statutes  are  like  the  California.  Ida.  Bev. 
St.  5314  (Cd.  4173);  Mont.  C.  C.  P.  2346;  Utah  Bev.  St.  3795. 

The  Nevada  Statutes  Provide:  "If  the  court  shall  be  satisfied  upon  the 
proof  taken  when  heard  by  the  court,  or  by  the  verdict  of  a  jury,  in  case  a 
jury  trial  is  had,  that  the  will  was  duly  executed  by  a  person  at  the  time  of 
sound  and  disposing  mind,  and  not  under  restraint,  undue  influence  or  fraudu- 
lent representation,  the  court  by  decree  in  writing  shall  admit  the  will  to 
probate,  whereupon  the  will  and  the  decree  admitting  it  to  probate  shall 
be  recorded  together  by  the  clerk  in  a  book  to  be  provided  for  that  purpose." 
Kev.  Comp  L.  2805. 

"A  copy  of  the  record  of  the  will  and  decree  admitting  it  to  probate, 
exemplified  by  the  clerk  in  whose  custody  it  may  be,  shall  be  received  in 
evidence,  and  be  as  effectual  in  all  cases  as  the  original  would  be  if  proved. ' ' 
2^.  Oomp.  L.  2805. 

Tte  Horth  Dakota  and  Oklahoma  Statutes  are  set  forth  under  section  177, 
ante. 

The  Oregon  Statutes  Provide:  "That  in  all  eases  where  any  will  is  ad- 
mitted to  probate  in  the  state  of  Oregon,  in  addition  to  having  the  same 
recorded  in  the  county  where  the  same  was  admitted  to  probate,  it  shall 
be  the  duty  of  the  executor  or  administrator,  with  the  will  annexed,  to  have 
such  will  or  a  copy  thereof  duly  certified  to  be  such  copy  by  the  officer 
having  the  custody  of  the  will,  recorded  in  every  county  in  the  state  in  which 
the  testator  left  any  real  property  in  the  record  of  deeds  of  such  counties." 
Or.  B.  ft  C.  Cd.  1109. 

"In  all  such  cases  the  original  record  of  such  will  or  copy,  or  a  duly  certi- 
fied copy  of  the  same,  shall  be  received  as  competent  testimony  in  all  con« 
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8  184a.  New  Trial  and  Appeal. — ^An  appeal  lies  from  an  order 
refusing  to  admit  a  will  to  probate,*®  if  taken  within  sixty  days 
after  its  entry .^  And  when  there  has  been  a  contest  of  a  will, 
an  appeal  lies  from  an  order  denying  a  new  trial  of  the  contest.^ 
An  order  vacating  a  prior  order  dismissing  a  petition  to  contest 
a  will  is  appealable.^  And  an  order  dismissing  a  contest,  insti- 
tuted previous  to  the  admission  of  the  will  to  probate,  is  re- 
viewable upon  appeal  from  the  final  judgment  admitting  the  will 
to  probate.** 

§  184b.  Costs  of  Contest. — ^Where  there  is  a  successful  contest 
of  a  will  before  probate,  but  the  legatees  or  executor  acted  in 
good  faith  and  upon  reasonable  grounds  in  proposing  the  will 
for  probate,  the  court  may,  in  its  discretion,  allow  the  unsuc- 
cessful proponents  their  costs  in  attempting  to  establish  the 
will,  and  make  the  same  a  charge  against  the  estate.^    On  the 


troversies  relating  to  real  property  situate  in  any  coonty  where  such  reeord 
is  made."    Or.  B.  ft  G.  Od.  1111. 

Tlie  South  Dakota  Statutes  Provide:  "The  wiU  and  the  certificate  of  proof 
thereof,  together  with  aU  the  evidence  taken,  must  be  filed  by  the  judge,  and 
recorded  by  him  in  a  book  to  be  provided,  at  the  charge  of  the  county,  for 
that  purpose."    S.  D.  Pro.  Od.  51. 

The  Washington  Statates  Provide:  "AU  wills  shall  be  recorded  in  a  book 
kept  for  that  purpose,  within  thirty  days  after  probate,  and  the  originals 
shaU  be  carefuUj  filed."    Wash.  BaL  Od.  6106  (Pierce's  Cd.  2391). 

"Every  wiU  proved  according  to  the  provisions  of  this  chapter,  recorded 
and  certified  by  the  judge  of  the  superior  court  and  attested  by  the  seal  of 


»  Estate  of  Paige,  12  Idaho,  410, 
S6  Pac  273. 

86  Estate  of  Backus,  95  Gal.  671, 
30  Pac.  796;  Estate  of  Calkins,  112 
CaL  296,  44  Pac  577.  An  appeal 
taken  within  sixty  dB,js  after  the  en- 
try of  the  order,  as  distinguished  from 
the  rendition  of  the  judgment,  is  in 
time.  Estate  of  Fay,  145  Cal.  82, 
104  Am.  St  Bep.  17,  78  Pac  340. 

Beneficiaries  under  a  trust  created 
by  a  win  are,  as  parties  aggrieved, 
entitled  to  appeal  from  an  order  re- 
fusing to  admit  it  to  probate.    Estate 


of  Fay,  145  CaL  82,  104  Am.  8t 
Bep.  17,  78  Pac.  340. 

37  Hartman  v.  Smith,  140  Cal.  461, 
74  Pac.  7;  Estate  of  Spencer,  96  Oal. 
448,  31  Pac  453 ;  Estote  of  Baaqnier, 
88  CaL  302,  26  Pac.  178,  532;  Estate 
of  Doyle,  68  CaL  132,  8  Pac  601. 

n  Estate  of  Sullivan,  40  Wash. 
202,  111  Am.  St  Bep.  895,  82  Pkc 
297. 

39  Estate  of  Edelman,  148  Cal.  233, 
113  Am.  St  Bep.  231,  82  Pac  962. 

40  Estote  of  Ohnstead,  120  CaL 
452,  62  Pac  804.  See  section  191, 
post 
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other  hand,  when  there  has  been  an  unsuceessful  contest  against 
the  admission  of  a  will  to  probate,  the  court  may  allow  the 
defeated  contestant  his  costs  to  be  paid  out  of  the  estate,  but  it 
will  exercise  its  discretion  in  his  favor  in  this  respect  only  in  rare 
cases  and  when  he  has  acted  in  the  utmost  good  faith  in  waging 
the  contest.*^ 

said  court,  may  be  read  as  evidence  without  any  farther  proof."  Wash. 
Bal.  Cd.  6107  (Pierce's  Cd.  2392). 

"The  record  of  any  wiU  made,  proved,  and  recorded  as  aforesaid,  and  the 
exemplification  of  such  record  by  the  clerk  in  whose  custody  the  same  may 
be,  shall  be  received  as  evidence,  and  shall  be  as  effectual  in  aU  cases  as 
the  original  would  be  if  produced  and  proven."  Wash.  Bal.  Gd.  6108 
(Pierce's  Cd.  2393). 

"In  aU  cases  where  the  lands  devised  by  last  wiU  are  situated  in  differ- 
ent counties,  a  copy  of  such  will  shall  be  recorded  in  the  county  auditor's 
office  in  each  county  within  six  months  after  probate."  Wash.  BaL  Gd. 
6109  (Pierce's  Gd.  2394). 

41  Estate  of  Bump  (Gal.),  92  Pac.642.    See  section  191,  post 
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186.  Petition — Time  for  filing — Form  and  contents. 

186.  Citation  to  interested  parties. 

187.  Trial  of  issues  after  proof  of  service. 

188.  Jury  trial 

189.  Judgment  of  revocation. 

190.  Effect  of  revocation  on  powers  and  acts  of  executor. 

191.  Costs  and  expenses. 

192.  Conclusiveness  of  probate  after  one  year. 
192a.  N«w  trial  and  appeal. 

193.  Practice  peculiar  to  Wyoming. 

194.  Practice  peculiar  to  Oregon. 


§  186.    Petition— Time  for  Filing— Form  and  Contents.*— The 

statutes  of  the  generality  of  the  states  provide  that  when  a  will 
has  been  admitted  to  probate,  any  interested  person  may,  at  any 
time  within  a  year,  contest  the  sufficiency  of  the  probate  or  the 
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yalidity  of  the  testament ;  for  which  purpose  he  must  file  in  the 
court  in  which  the  will  was  proved  a  petition  containing  his 
allegations  against  the  yalidity  of  the  will  or  the  sufficiency 
of  the  proof,  and  praying  for  i^  revocation  of  the  probate,  [a] 
The  petition  must  be  filed  within  one  year  after  the  entry  of  the 
decree  admitting  the  will  to  probate.*    The  provisions  of  the 

[a]  Tbe  Oalifomla  Statute  (0.  O.  P.  1827)  Provides:  "When  a  will  has 
been  admitted  to  probate,  any  peraon  interested  may,  at  any  time  within 
one  year  after  such  probate,  contest  the  same  or  the  yalidity  of  the  will.  For 
that  purpose  he  must  file  in  the  court  in  which  the  will  was  proved,  a  peti- 
tion in  writing,  containing  his  allegations  against  the  validity  of  the  will 
or  against  the  sufficiency  of  the  proof,  and  praying  that  the  probate  may 
be  revoked. '^    En.  March  11,  1872. 

The  Arizona^  Idaho,  Montana,  and  Wsromlng  Statutes  are  like  the  Cali- 
fornia. Ariz.  Bev.  St.  1622;  Ida.  Bev.  St.  5318;  Mont.  G.  C.  P.  2360;  Wyo. 
Bev.  St.  4607. 

The  Arizona  Statutes  Further  Provide:  ''Any  person  interested  in  any 
will  which  shall  have  been  probated  under  the  laws  of  this  territory,  may 
institute  suit  in  the  proper  court  to  contest  the  validity  thereof,  within 
one  year  after  such  will  shall  have  been  admitted  to  probate,  and  not  after- 
ward."   Ariz.  L.  1903,  p.  30,  sec.  1. 

"Any  heir  at  law  of  the  testator,  or  any  person  interested  in  his  estate, 
may  institute  a  suit  in  the  proper  court  to  cancel  a  will  for  forgery  or 
other  fraud  within  one  year  after  the  discovery  of  such  forgery  or 
fraud,  and  not  afterward."    Ariz.  L.  1903,  p.  30,  sec.  2. 

The  North  Dakota  Statute  Provides:  ''When  a  will  haa  been  admitted 
to  probate,  any  person  interested  therein  may  at  any  time,  within  one 
year  after  such  probate,  contest  the  same  or  the  validity  of  the  will.  For 
that  purpose  he  must  file  in  the  court  in  which  the  will  was  proved,  a 
sworn  petition  in  writing  containing  his  allegations,  that  evidence  dis- 
covered since  the  probate  of  the  will,  the  material  facts  of  which  must  be 
set  forth,  shows:  1.  That  a  wiU  of  later  date  than  the  one  proved  by  the 
decedent,  revoking  or  changing  the  former  will,  has  been  discovered  and 
is  offered;  or,  2.  That  some  jurisdictional  fact  was  wanting  in  the  former 
probate;  or,  3.  That  the  testator  was  not  competent,  free  from  duress, 
menace,  fraud,  or  undue  influence  when  the  will  aUowed  was  made;  or, 
4.  That  the  former  will  was  not  duly  executed  and  attested.  Upon  filing 
the  petition,  a  citation  must  be  issued  to  the  executors  of  the  will,  or 

1  Bader  v.  Stubblefield,  43  Wash.  Wash.  202,  111  Am.  St.  Bep.  895,  82 
834,  86  Pac.  660.  The  delay  in  pros-  pac.  297.  If  a  decree  admitting  a 
ecuting  a  contest  in  a   state  court,      ^  ^  ^^^^^^  ^  ^^.^  ^  ^^^^^  ^^ 

pending  the  determination  of  litiga-      ^     ^,  , 

li      .-;,_,!        .4.   u««  v«^«  v«i^      be  filed  more  than  a  year  thereafter, 
tion  in  a  federal  court,  has  been  held  ^ 

no  ground  for  dismissal  for  want  of      Estate  of  SuUivan,  40  Wash.  202,  111 
prosecution.    Estate  of  Sullivan,  40      Am.  St.  Bep.  895,  82  Pao.  297. 
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law  are  imperative  in  this  regard.  Moreover,  the  elerk  of  the 
court  is  the  only  person  with  whom  the  petition  can  he  filed. 
Presenting  it  to  the  jndge  for  the  purpose  of  having  a  citation 
issue  upon  it  is  not  enough.^  Amendments  to  the  petition  add- 
ing a  new  ground  of  contest,  or  a  new  cause  of  action,  are  not 
permissible  after  the  lapse  of  the  year,  but  it  is  otherwise  with 
amendments  merely  amplifying  or  restating  charges  originally 
made.'  If  a  petition  is  filed  in  time,  but  after  the  lapse  of  the 
one  year,  the  court,  because  the  petition  is  not  verified,  grants 
a  motion  to  strike  out,  with  permission  to  amend,  and  the  amend- 
ment is  thereafter  made,  the  contest  is  regarded  as  instituted 
within  one  year  from  the  probate  of  the  will.*  As  a  rule  the 
allowance  of  amendments  rests  largely  in  the  discretion  of  the 

to  the  administratoni  with  the  will  annexed,  and  to  all  the  legatees  and 
devisees  mentioned  in  the  will,  and  heirs  residing  in  the  state,  so  far  as 
known  to  the  petitioner,  or  to  their  guardian,  if  any  of  them  are  minors, 
or  their  personal  representatives,  if  any  of  them  are  dead,  requiring  them 
to  appear  before  the  court  on  some  day  of  a  regular  term  therein  specified, 
to  show  cause  why  the  probate  of  the  will  should  not  be  revoked.  If 
another  will  be  offered  by  the  petition,  it  must  show  all  that  is  required 
in  the  original  ease  of  a  petition  for  the  probate  of  a  will,  and  like  notices 
must  be  served  in  the  same  manner,  and  upon  all  the  parties  as  required 
before  the  hearing  of  proof  of  any  will  originally;  provided,  that  such 
notices  need  not  be  served  on  any  persons  upon  whom  the  citation  here- 
tofore required  has  been  served.  At  the  time  appointed  for  showing 
cause,  or  at  any  time  to  which  the  hearing  is  postponed,  personal  service 
of  the  citations  having  been  made  upon  the  persons  named  therein,  and 
the  required  publications,  and  service  of  the  notices  having  been  made 
and  all  duly  proved,  the  court  must  proceed  to  try  the  issues  joined 
in  the  same  manner  as  in  an  original  contest  of  a  will.  If  upon  hearing 
the  proofs  of  the  parties  the  court  shall  decide  that  the  will  is,  for  any 
of  the  reasons  alleged,  invalid,  or  that  it  is  not  proved  to  be  the  last  will 
of  the  testator,  the  probate  must  be  revoked  and  annulled;  and  if  the 
court  shall  decide  that  the  new  will  is  valid,  it  may  admit  the  same  to 
probate  in  the  same  manner  as  originally  upon  the  probate  of  a  contested 
will.  Upon  the  revocation  being  made,  the  powers  of  the  executor  or 
administrator  with  the  will  annexed,  must  cease;  but  such  executor  or 
administrator  shall  not  be  liable  for  any  act  done  in  good  faith  previous 
to  the  revocation.  The  fees  and  expenses  must  be  paid  by  the  party  con- 
testing the  validity  or  probate  of  the  will,  if  the  will  in  probate  be 
confirmed.    If  the  probate  be  annulled  and  revoked,  the  coats  must  be 

S  Estate  of  Sbarboro,  63  Cal.  5.  «  Estate  of  Sullivan,  40  Wash.  202^ 

8  Estate  of  Wilson,  117  GaL  262, 49      111  Am.  St  Bep.  895,  82  Pm.  297. 
Pae.  172,  711. 
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court,  and  therefore  their  denial,  when  offered  after  the  ex- 
piration of  the  year,  will  not  be  reversed  unless  the  circumstances 
show  an  abuse  of  discretion.^ 

The  contestant  may  attack  the  will  on  the  same  pounds  and  for 
the  same  reasons  that  he  could  have  urged  in  a  contest  prior 
to  its  probate.^  Want  of  jurisdiction  is  not  one  of  the  statu- 
tory grounds  upon  which  the  probate  of  a  will  may  be  revoked^ 
When  the  grounds  of  contest  embrace  duress,  undue  influence, 
and  the  like,  the  facts  relied  upon  must  be  pleaded;  and  a  peti- 
tion which  amounts  to  nothing  more  than  a  general  allegation 
that  undue  influence  was  exercised  is  fatally  defective.^ 

paid  by  the  party  who  resisted  the  revocation,  or  out  of  the  property 
of  the  decedent,  as  the  court  directs."    N.  D.  Bev.  Gd.  8014. 

Tba  Statute  of  Oreg<«  Provides:  "When  a  will  has  been  admitted  to 
probate  any  person  interested  maj,  at  any  time  within  one  year  after 
such  probate,  contest  the  same  or  the  validity  of  such  will;  and  in  case 
a  will  has  been  heretofore  admitted  to  probate,  such  contest  may  be  made 
any  time  within  one  year  from  the  taking  effect  of  this  act;  and  aU  pro- 
ceedings for  such  contests  or  for  probating  wills  must  be  begun  within 
the  time  herein  specified;  provided,  that  if  a  person  entitled  to  contest 
the  probate  of  a  will  or  the  validity  thereof  be  laboring  under  any  legal 
disability,  the  time  in  which  he  may  institute  such  contest  shaU  be  ex- 
tended one  year  from  and  after  the  removal  of  such  disability.''  Or.  B.  ft 
0.  Cd.  1108. 

The  Oklahoma  and  Sontb  Dakota  Btatatea  ProTlde:  "When  a  wiU  has 
been  admitted  to  probate,  any  person  interested  therein  may  at  any  time 
within  one  year  after  such  probate,  contest  the  same  or  the  validity  of  the 
win.  For  that  purpose  he  must  file  in  the  court  in  which  the  wiU  was 
proved  a  sworn  petition  in  writing  containing  his  allegations,  that  evi- 
dence discovered  since  the  probate  of  the  will,  the  material  facts  of  which 
must  be  set  forth,  shows:  1.  That  a  will  of  a  later  date  than  the  one 
proved  by  the  decedent,  revoking  or  changing  the  former  will,  has  been 
discovered,  and  is  offered;  or,  2.  That  some  jurisdictional  fact  was  wanting 
in  the  former  probate;  or,  3.  That  the  testator  was  not  competent,  free 
from  duress,  menace,  fraud,  or  undue  influence  when  the  wiU  allowed  was 
made;  or,  4.  That  the  former  will  was  not  duly  executed  and  attested." 
Okl.  Bev.  St.  1507;  S.  D.  Pro.  Cd.  65. 

The  TJtali  Statute  ProTldes:  "Any  person  who  has  not  contested  a  will, 
or  who  has  contested  by  attorney  appointed  by  the   court  without  his 

5  Estate  of  Sheppard,  1«  Gal.  219,  ''  Estate  of  Dole,  147  GaL  188,  81 

85  Pac.  312.  ^*^  ^^ 

8  Estote  of  Sheppard,  149  CaL  219, 

•  Estote  of  Davis,  151  (M.  318,  121  85  Pac.  312;  Estote  of  Gharky,  67 
Am.  Bt.  Bep.  105,  86  Pac  183.  CaL  279. 
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The  inauguration  of  a  contest  does  not,  of  course,  set  aside 
the  order  admitting  the  will  to  probate  at  large;  that  can  be 
effected  only  by  the  success  of  the  contest.'  And  the  distribu* 
tion  of  the  estate  is  not  necessarily  postponed  until  the  expira- 
tion of  the  time  within  which  a  contest  may  be  filed.^^ 

§  186.  Citations  to  Interested  Parties  * — After  the  petition 
is  filed,  a  citation  must  issue  to  the  executor,  heirs,  devisees  and 
legatees,  requiring  them  to  appear  on  a  specified  day  to  show 
cause  why  the  probate  of  the  will  should  not  be  revoked,  [b] 
The  executor  is  a  necessary  party  and  must  be  allowed  an  op- 
knowledge,  may  eonteet  the  same  or  the  probate  thereof  at  any  time  within 
one  year  after  the  admission  to  probate,  and  not  afterward,  except  that 
infants  and  persons  of  unsound  mind  shall  be  entitled  to  the  period  of 
one  year  after  their  reapectiye  disabilities  are  removed  in  which  to  con- 
test; provided,  that  this  section  shall  not  be  construed  to  permit  any 
heir,  devisee  or  legatee,  in  the  event  of  the  annulment  of  a  will  or  the 
annulment  of  the  probate  thereof,  to  pursue  the  property  of  the  decedent 
or  any  part  of  the  same  into  the  hands  of  any  person  who  purchased  such 
property  prior  to  such  revocation  in  good  faith  and  for  value  at  executor's 
or  administrator's  sale,  or  from  any  heir,  devisee,  or  distributee  after  dis- 
tribution.''   Utah  Bev.  St.  3796. 

The  Washington  Statute  Provides:  "If  any  person  interested  in  any 
wiU  shall  appear  within  one  year  after  the  probate  or  rejection  thereof, 
and,  by  petition  to  the  superior  court  having  jurisdiction  contest  the 
validity  of  said  wiU,  or  pray  to  have  the  wiU  proven  which  has  been 
rejected,  he  shall  file  a  petition  containing  his  objections  and  exceptions 
to  said  will,  or  to  the  rejection  thereof.  Issue  shaU  be  made  up,  tried 
and  determined  in  said  court  respecting  the  competency  of  the  deceased 
to  make  last  wiU  and  testament,  or  respecting  the  execution  by  the  de- 
ceased of  such  last  wiU  and  testament  under  restraint  or  undue  influence 
or  fraudulent  representations,  or  for  any  other  cause  affecting  the  vaUdity 
of  such  wiU."    Wash.  Bal.  Gd.  6110   (Pierce's  Cd.   2395). 

[b]  The  Statute  of  Oalifomla  (O.  O.  P.  1328)  Provides:  "Upon  filing 
the  petition,  and  within  one  year  after  such  probate,  a  citation  must  be 
issued  to  the  executor  of  the  wiU,  or  to  the  administrator  with  the  will 
annexed,  and  to  all  the  legatees  and  devisees  mentioned  in  the  wUl,  and 
heirs  residing  in  the  state,  so  far  aa  known  to  the  petitioner  or  to  their 
guardians,  if  any  of  them  are  minors,  or  to  their  personal  representatives, 
if  any  of  them  are  dead,  requiring  them  to  appear  before  the  court  on  some 

•  Estate  of  McKenna,  143  GaL  580,  lo  Estate  of  PiiteheU,  51  OaL  668, 

77  Pae.  461.  52  CaL  94. 
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■ 

portunitj  to  defend  the  will.*^  There  has  been  some  doubt  as  to 
within  what  time  the  citation  must  issue,  the  suggestion  having 
been  made  that  perhaps  it  should  issue  forthwith,  and  probably 
not  later  than  one  year  after  the  filing  of  the  petition.^'  The 
question  has  been  put  to  rest  in  California  by  a  recent  amend- 
ment to  the  code  so  as  to  make  it  read,  ''Upon  filing  the  peti- 
tion, and  within  one  year  after  such  probate,  a  citation  must  be 
issued. "''  When  a  defective  citation  is  quashed  and  dismissed 
by  the  court,  the  case  stands  as  though  none  had  been  issued, 
and  the  court  cannot,  after  the  lapse  of  one  year  after  the  dis- 
missal, order  an  amended  or  alias  citation  to  issue.^^ 

day  therein  specified,  to  show  eanse  why  the  probate  of  the  will  ahonld  not 
bo   revoked."    En.   March    11,   1872.    Amd.    1873-74,   358;    1907,   314, 

The  Arizona  Statate  ProvideB:  ''Upon  filing  the  petition,  the  citation 
must  be  issued  to  the  executors  of  the  will,  or  to  the  administrators  with 
the  will  annexed,  and  to  all  the  legatees  and  devisees  mentioned  in  the 
will  and  heirs  residing  in  the  territory,*  so  far  as  known  to  the  petitioner; 
or  to  their  guardians,  if  any  of  them  are  minors;  or  to  their  personal 
representatives,  if  any  of  them  are  dead;  requiring  them  to  appear  before 
the  court  on  some  day  of  a  regular  term,  therein  specified,  to  show  causa 
why  the  probate  of  the  will  should  not  be  revoked."    Ariz.  Bev.  St.  1623. 

The  Idaho,  Montana^  Oklalioma,  Soatli  Dakota^  Utah,  and  Wyoming  Stat- 
utes are  practicaUy  the  same  as  the  Arizona.  Ida.  Rev.  St.  5319;  Mont.  C. 
0.  P.  2361;  Okl.  Bev.  St.  1508;  S.  D.  Pro.  Cd.  56;  Utah  Bev.  St.  8797; 
Wyo.  Bev.  St.  4608. 

The  Sonth  Dakota  Statate  Further  Provides:  "If  another  will  be  offered 
by  the  petition,  it  must  show  all  that  is  required  in  the  original  case  of 
a  petition  for  the  probate  of  a  will,  and  like  notices  must  be  served  in 
the  same  manner,  and  upon  all  the  parties,  as  required  before  the  hearing 
of  proof  of  any  will  originally;  provided,  that  such  notices  need  not  be 
served  on  any  persons  upon  whom  the  citation  required  in  the  preceding 
section  is  to  be  served."    S.  D.  Pro.  Gd.  57. 

The  Nortli  Dakota  Statutes  are  set  forth  under  section  185,  ante. 

The  Washington  Statate  Provides:  "Upon  the  filing  of  the  petition 
referred  to  in  the  next  preceding  section,  a  citation  shall  be  issued  to 
the  executors  who  have  taken  upon  them  the  execution  of  the  will,  or 

11  Estate  of  Whetton,  98  Cal.  203,  18  See  the  Oalifomia  statute  under 
32  Pae.  970.  this  section. 

12  San  Francisco  Protestant  Orphan  i^  Bacigalupo  v.  Superior  Court, 
Asylum  v.  Superior  Court,  116  Cal.  108  Cal.  92,  42  Pac.  1055;  but  see 
443,  48  Pac.  379;  Bacigalupo  v.  Su-  San  Francisco  P.  O.  Asylum  v.  Su- 
perior Conrt^  108  CaL  92,  40  Pac.  perior  Goort,  116  CaL  443,  48  Pac. 
105fi.  379. 
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§  187.  Trial  of  Issues  After  Proof  of  Service. — ^At  the  time  ap- 
pointed for  showing  cause,  or  at  any  time  to  which  the  hearing 
has  been  postponed,  proof  having  been  made  of  service  of  the 
citation,  [c]  the  court  must  proceed  to  try  the  issues  of  fact 
joined,  in  the  same  manner  as  on  an  original  contest  of  a  will.^^ 
The  burden  of  proof  is  on  the  contestant  to  establish,  by  a  pre- 
ponderance of  the  evidence,  the  ground  upon  which  he  relies, 
whether  it  is  the  insanity  of  the  testator,  the  exercise  over  him  of 
undue  influence  or  the  nonexecution  of  the  will.^*  If  nonexecu- 
tion  is  made  an  issue,  but  the  contestant  fails  to  introduce  evi- 

to  the  administrators  with  the  will  annexed,  and  to  aU  legatees  named 
in  the  will  residing  in  the  state,  or  to  their  guardians  if  any  of  them 
are  minors,  or  their  personal  representatives  if  any  of  them  are  dead,  re- 
quiring them  to  appear  before  the  court  on  a  day  therein  specified,  to  show 
cause  why  the  petition  should  not  be  granted."  Wash.  BaL  Cd.  6111 
(Pierce's  Cd.  2396). 

[c]  The  Oallfomla  Statute  (0.  '0.  P.  1S29)  Provides:  ''At  the  time 
appointed  for  showing  cause,  or  at  any  time  to  which  the  hearing  is  post- 
poned, proof  having  been  made  of  service  of  the  citation  upon  all  of  the 
persons  named  therein,  the  court  must  proceed  to  try  the  issues  of  fact 
joined  in  the  same  manner  as  an  original  contest  of  a  will."  En.  Mar. 
11,  1872.     Amd.  1907,  314. 

The  Arizona  Statute  Provides:  ''At  the  time  appointed  for  showing 
cause,  or  at  any  time  to  which  the  hearing  is  postponed,  personal  service 
of  the  citations  having  been  made  upon  any  persons  named  therein,  the 

15  Where,  under  C.  C.  P.  1327,  par-  was  of  sound,  mind  and  not  under 
ties  represented  upon  the  original  con-  undue  influence  when  the  instrument 
test  by  an  attorney  appointed  by  the  was  executed.  But  when  the  records 
court,  within  a  year  after  the  probate,  of  a  proceeding  admitting  a  will  to 
eonteet  the  wiU,  the  court  must,  un-  probate  show  that  the  court  has  juris- 
der  section  1829,  try  the  issues  of  fact  diction  and  the  facts  essential  to  show 
joined,  in  the  same  manner  as  in  the  prima  facie  a  valid  will,  the  burden 
original  contest.  Estate  of  Cunning-  is  on  those  who  contest  it  to  show 
ham,  54  GaL  556.  that  the  testator  did  not  execute  the 

16  Estate  of  Dole,  147  CaL  188,  81  will,  or  that  he  was  not  of  sound  mind, 
Pae.  534;  Estate  of  Nelson,  132  CaL  or  that  he  was  under  undue  influence 
182,  64  Pac.  294;  Estate  of  Latour,  at  the  time  of  making  it.  Estate  of 
140  Gal.  414,  74  Pac.  441;  Clemento  Baldwin,  18  V7ash.  666,  43  Pac.  934; 
V.  McGinn  (Gal.),  33  Pac  920;  Hig-  Higgins  v.  Nethery,  30  Wash.  239,  70 
gins  V.  Nethery,  30  Wash.  239,  70  Pae.  489;  Hunt  v.  PhUHps,  34  Wash. 
Pac  489.  862,  75  Pac  970;  Bathjens  v.  Mer- 

When  a  wiU  is  offered  for  probate,     rill,  38  Wash.  442,  80  Pae.  764^  ' 
there  must  be  proof  that  the  testator 
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dence  thereon,  it  becomes  the  duty  of  the  court  to  find  in  favor 
of  due  execution,  upon  the  presumption  to  that  effect.*''  Sepa- 
rate contests  of  the  will  and  of  a  codicil  may  be  heard  to- 
gether.*'  Questions  as  to  the  weight  of  evidence  and  the  credi- 
bility of  witnesses  are  for  the  trial  court,  or  the  jury  if  one  is 
impaneled,  and  not  for  the  appellate  tribunal.^' 

§  188»  Jnxy  Trial — ^In  most  of  the  states*  there  are  statu- 
tory provisions  to  the  effect  that,  '*In  all  cases  of  petitions  to 
revoke  the  probate  of  a  will,  wherein  the  original  probate 
was  granted  without  a  contest,  on  written  demand  of  either 
party,  filed  three  days  prior  to  the  hearing,  a  trial  by  jury 
must  be  had  as  in  cases  of  the  contest  of  an  original  petition 
to  admit  a  wiU  to  probate.''  [d]     In  Washington  the  jury  is  re- 

eonrt  must  proceed  to  try  the  issueB  of  fact  joined  in  the  same  manner  as 
an  original  contest  of  a  wiU."    Ariz.  Bey.  St.  1624. 

The  Idaho,  Montana,  and  Wyoming  Statutes  are  like  the  Arizona.  Ida. 
BeT.  St.  5320;  Mont.  C.  C.  P.  2362;  Wyo.  Be  v.  St.  4609. 

The  North  Dakota  Statatas  are  set  forth  under  section  185,  ante. 

The  Oklahoma  and  South  Dakota  Statates  Provide:  "At  the  time  ap- 
pointed for  showing  cause,  or  at  any  time  to  which  the  hearing  is  post- 
poned, personal  service  of  the  citations  having  been  made  upon  the  per- 
sons named  therein,  and  the  required  publication,  posting  and  service  of 
the  notices  having  been  made,  and  all  duly  proved,  the  court  must  proceed 
to  try  the  issues  joined  in  the  same  manner  as  in  an  original  contest  of 
a  will.  If  upon  hearing  the  proofs  of  the  parties  the  court  shall  decide 
that  the  will  is,  for  any  of  the  reasons  alleged,  invalid,  or  that  it  is  not 
proved  to  be  the  last  wiU  of  the  testator,  the  probate  must  be  annulled 
and  revoked;  and  if  the  court  shaU  decide  that  the  new  will  is  valid,  it 
may  admit  the  same  to  probate  in  the  same  manner  as  originally  upon 
the  probate  of  a  contested  will.''    Okl.  Bev.  St  1510;  8.  D.  Pro.  Cd.  58. 

[d]  The  Calif onila  Statnta  (O;  0.  P.  1830)  PiOTides:  "In  aU  cases  of 
petitions  to  revoke  the  probate  of  a  will,  wherein  the  original  probate  was 
granted  without  a  contest,  on  written  demand  of  either  party,  filed  three 

IT  Estate   of   MeKenna,  148    OaL      of  witnesses,  is  the  same  in  a  wiU 

580,  77  Pae.  461.  contest  as  in  other  cases  at  law  tried 

M  Estote  of  Wilson,  117  OaL  262,      before   the   court   or   jury";    citing 

49  Pac.  172,  711.  Carpenter  t.  Jones,  121  CaL  362,  63 

M  Estate  of  Miller,  81  Utah,  416,  ^     ^^^    ^  ,  ,     '  ™,        ,,,  ' 

88  Pac.  338,  where  tiie  courTsaid:  ^-  ^'^  ^^^  <>'  ^^»»  ^^^  ^^ 

"The  rule  applying  to  conflicts  in  and  262,  49  Pac  172,  711;  Estate  of  Tib- 

imight  of  evidence,  and  the  credibili^  betts,  187  OaL  128,  69  Pac  978^ 
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garded  u  merAj  wMaorj  to  the  eomt,  and  therefore  maj  be  £a- 
penaed  with  bj  the  eonrt  at  aoj  time  it  maj,  in  its  diaeretioii, 
deem  proper.**  And  in  California,  when  the  jury  haa  been  dia- 
eharged  upon  a  faQore  to  agree,  the  eonrt  maj  refoae  to  aUow 
anj  farther  proeeedinga  nntil  the  eonteatanta,  who  donanded 
a  jury  trial,  paj  the  jury  feea.^  Where  a  peraon  filea  an  oppoai' 
tion  to  the  probate  of  a  will,  to  whieh  a  demurrer  ia  aoatained 
on  the  groond  that  it  doea  not  atate  faeta  anfficient  to  eonstitate 
a  eaoae  for  oppoaition,  the  probate  ia  ''without  eontest,*'  ao  aa 
to  entitle  a  party  petitioning  to  revoke  the  probate  to  a  trial 
by  jury.** 

I  m«  Judgment  of  Berocation.*— Upon  the  hearing,  if  the 
jury  finds,  or  in  caae  no  jury  ia  had,  the  court  deeides  that 
the  will  ia  for  any  reaaon  invalid,  or  that  it  ia  not  sufficiently 
proved,  the  probate  muat  be  annulled.^  Generally  when  the  will 
ia  found  invalid,  it  muat  be  annulled  in  toto.^  A  judgment  en- 
tered in  pursuance  of  a  stipulation  of  the  parties,  whereby  the 
probate  ia  annulled  merely  aa  to  the  contestant  and  to  the  extent 
of  her  intereat  in  the  estate,  haa  been  held  void."    However, 

daji  prior  to  the  bearing,  s  trial  hj  jury  must  be  bad  as  in  eases  of  tbe 
eontest  of  an  original  petition  to  admit  a  will  to  probate.  If,  upon  bear- 
ing tbe  proofs  of  tbe  parties,  the  jnrjr  shall  find,  or  if  no  jury  is  had,  the 
eonrt  shall  decide,  that  tbe  will  is  for  any  reason  invalid,  or  that  it  is  not 
•nffleiently  proved  to  be  the  last  will  of  the  testator,  the  probate  most  be 
annulled  and  revoked."    En.  March  80,  1872. 

Tba  Arlsona^  Idaho,  and  Montana  Btatntes  are  like  the  California.  Ails. 
Bav.  Bt.  1625;  Ida.  Bev.  Bt.  6321;  Mont.  C.  C.  P.  2363. 

Tba  Wyomina  Btatata  Provldea:  <<In  all  eases  of  petitions  to  revoke 
tbe  probate  of  a  will,  wherein  the  original  probate  was  granted  without 
a  eontest,  upon  hearing  the  proofs  of  the  parties,  if  the  court  shall  decide 
that  the  will  is  for  any  reason  invalid,  or  that  it  is  not  sufficiently  proved 
to  be  the  last  will  of  the  testator,  the  probate  must  be  annulled  and  re- 
voked.''   Wyo.  Bev.  Bt.  4610. 

so  Bathjens    v.    Merrill,  88  Wash.  n  Bee  statutes  under  preceding  seo^ 

442,  80  Pac.  764.  tion. 

SI  Carpenter  v.  Jones,  121  Cal.  862,  24  aements  v.  McGinn   (CaL),  9S 

68  Pac.  842.  Pae.  920. 

tt  Estate  of  Bobinson,  106  CaL  493,  35  Estate  of  Freud,  78  OU.  655,  16 

89  Pac.  862.  Pae.  185. 
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where  an  infant,  in  due  season  after  the  removal  of  his  dis- 
ability, files  a  successful  contest  ten  years  after  probate,  it  has 
been  decided  that  the  other  heirs  are  concluded  by  the  lapse  of 
time,  and  aa  to  them  the  probate  should  not  be  set  aside.^ 

§  190.    Effect  of  Beyocation  on  Powers  and  Acts  of  Executor. 

When  the  revocation  is  made,  the  powers  of  the  executor  cease, 
but  he  is  not  liable  for  any  act  done  in  good  faith  previous  to  the 
revocation,  [e]  His  functions  come  to  an  end  the  instant  the 
order  of  revocation  is  entered,  and  they  are  not  revived  by  an 
appeal  from  the  order,  making  the  appointment  of  a  special  ad- 
ministrator proper.  The  code  provides  for  an  appeal  from  the 
order  of  revocation,  and  therefore  keeps  alive  ad  interim  his 
character  as  executor  for  the  purposes  of  the  appeal;  but  in 
other  respects  his  powers  and  functions  are  suspended  by  the 
revocation  of  the  probate.^  If  a  successful  contest  is  initiated 
by  an  heir  after  a  decree  of  distribution  has  been  entered,  he 
may  pursue  the  property  in  the  hands  of  the  distributee,  but 
not  in  the  hands  of  a  bona  fide  purchaser  from  him.^ 

§  191.  Oosts  and  Expenses. — ^According  to  the  generality  of 
the  statutes,  the  fees  and  expenses  of  contests  must  be  paid  by 

[e]  Tlia  Oallfornla  Statute  (0.  0.  P.  1331)  Provides:  "Upon  the  revoca- 
tion  being  made,  the  powers  of  the  ezeeutor  or  administrator  with  the  will 
annexed  most  cease;  bat  such  executor  or  administrator  shaU  upt  be  liable 
for  any  act  done  in  good  faith  previous  to  the  revocation.''  En.  March 
11,   1872. 

The  Arizona^  Idaho,  Montana^  Oklahoma,  South  Dakota,  and  Wyoming 
Statutes  are  the  same  as  the  California.  Ariz.  Bev.  St.  1626;  Ida.  Bev. 
St.  5322;  Mont.  C.  C.  P.  2364;  Okl.  Ber.  St  1511;  S.  D.  Pro.  Gd.  69;  Wyo. 
Bev.  St.  4611. 

The  North  Dakota  Statute  is  set  forth  under  section  185,  ante. 

The  Washington  Statute  Provides:  ''If,  upon  the  trial  of  said  issue,  it 
shall  be  decided  that  the  will  is  for  any  reason  invalid,  or  that  it  is  not 
sufficiently  proved  to  have  been  the  last  will  of  the  teatator,  the  will  and 
probate  thereof  shall  be  annulled  and  revoked."  Wash.  Bal.  Cd.  6114  (Pierce's 
Cd.  2399). 

»  Samson  v.  Samson,  64  CaL  327,  »  Thompson    t.    Samson,  64    Cal. 

SO  P       979  •     ^^*  ^^  ^*"^'  ^^^'    ®®®'  *°®'  Brown  v. 

Brown,  7  Or.  285,  holding  valid  the 
«T  Estate  of  Crosier,  66  CaL  332,      acts   of  the  executor  performed   be- 
4  Pac.  109.  fore  the  revocation  of  his  letters. 
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the  contestant,  if  the  probate  is  affinned;  bat  if  the  probate  is 
revoked,  the  costs  must  be  paid  by  the  party  who  resisted  the 
contest,  or  out  of  the  property  of  the  decedent,  as  the  court 
directs,  [f]  A  court  has  no  authority,  before  the  admission  of 
a  will  to  probate,  to  appropriate  the  funds  of  the  estate  to  aid 
either  the  proponent  or  the  contestant.  Neither  has  it  authority, 
while  a  contest  to  revoke  the  probate  is  still  pending  and  unde- 
termined, to  allow  the  executor,  in  his  annual  account,  for  ex- 
penditures in  defending  the  will.  But  when  a  contest  after 
probate  has  been  successfully  waged,  the  law  makes  it  the  duty 
of  the  court  to  determine  whether  the  costs  shall  be  paid  by 
those  who  resisted  the  revocation  or  out  of  the  assets  of  the  es- 
tate; and  if  the  court,  in  the  exercise  of  its  discretion,  decides 
that  the  costs  shall  not  be  paid  out  of  the  estate,  its  determina- 
tion will  not  be  reversed  on  appeal.  An  executor  who  is  un- 
successful in  resisting  the  revocation  of  a  probate  is  not  entitled, 
as  a  matter  of  right,  to  the  costs  he  has  incurred,  but  the  court  is 
vested  with  discretion  to  determine  whether  he  or  the  estate 
shall  bear  them.^* 

[f]  The  Oallfornla  Statute  (0.  0.  P.  1332)  Provides:  "The  fees  and  ex- 
penses must  be  paid  by  the  party  contesting  the  validity  or  probate  of  the 
will,  if  the  will  in  probate  is  confirmed.  If  the  probate  is  revoked,  the 
costs  must  be  paid  by  the  party  who  resisted  the  revocation,  or  out  of 
the  property  oi  the  decedent,  as  the  court  directs."    En.  March  11,  1872. 

Tbo  Arizona,  Idaho,  Montana,  Oklahoma,  South  Dakota,  and  Wyoming 
Statutes  are  like  the  California.  Ariz.  Bev.  St.  1627;  Ida.  Bev.  St.  5323; 
Mont.  G.  C.  P.  2365;  Okl.  Bev.  St  1512;  S.  D.  Pro.  Cd.  60;  Wyo.  Bev.  St. 
4612. 

The  Korth  Dakota  Statute  is  set  forth  under  section  185,  ante. 

The  Washington  Statute  Provides:  '^The  fees  and  expenses  shall  be  paid 
by  the  losing  party.  If  the  probate  be  revoked  or  the  will  annulled,  the 
party  who  shall  have  resisted  such  revocation  shall  pay  the  cost  and 
expenses  of  proceedings  out  of  the  propertj  of  the  deceased."  Wash.  BaL 
Cd.  6116  (Pierce's  Cd.  2401). 

»  Estate  of  McKinney,   112   Cal.  clhied  to  award  costs  to  him.    Estete 

447,  44  Pac.  743;  Henry  v.  Superior  of    Bathjen   (Wash.),  87  Plae.  1070. 

Court,  93  Gal.  569,  29  Pac.  230;  £s-  Application  for  allowance  of  expenses 

tate  of  Dillon,  149  Cal.  683,  87  Pac.  ^^  attorney  fees  was  properly  made 

879.    See  section  184b,  ante.    Where        ^^       ,   _         ^         ^  .  .        ^.^^  ^n 
-,       1.    *    J.   1  •    ^j    «      •after   judgment   sustaining   the  wiB* 
an  unsuccessful  contestant  claimed  un-  ''  ^  ^ 

dsr  one  will,  and  the  respondents  un-      Estate  of  Gorkow,  20  Wash.  663,  66 
der  another,  the  court  properly  do-      Pac.  385. 
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§  192.  Oonclunveness  of  Probate  After  One  Year. — ^A  petition 
for  the  probate  of  a  will  is  the  beginning  of  a  special  proceeding, 
and  the  order  admitting  the  will  is  not  final  so  long  as  pro- 
ceedings under  the  statnte  may  be  taken  to  revoke  the  probate.^ 
But  if  no  one,  within  one  year  after  the  probate  of  the  wiU, 
institutes  any  contest,  the  probate  becomes  final  and  conclusive,'^ 
saving  to  infants  and  persons  of  unsound  mind  a  like  period  of 
one  year  after  the  removal  of  their  respective  disabilities,  [g] 
The  statute  excuses  no  one  but  infants  and  persons  of  unsound 
mind.  It  makes  no  exception  in  favor  of  a  nonresident  heir 
ignorant  that  fraud  was  practiced  in  procuring  the  probate.^ 


[g]  The  OaUfornlft  Statnte  (0.  0.  P.  1333)  Provides:  '*  It  no  person,  with- 
in one  year  after  the  probate  of  a  will,  contest  the  same  or  the  validitj 
thereof,  the  probate  of  the  wiU  is  conclusiye;  saving  to  infants  and  per- 
sons of  nnsoand  mind  a  like  period  of  one  year  after  their  respeetive  dis- 
abilities  are   removed."    En.   March   11,   1872.    Amd.    1873-74,   358. 

The  Arizona,  Idaho,  Montana,  Oklahoma,  Sonth  Dakota  and  Wyoming 
Statntes  are  the  same  as  the  California.  Ariz.  Bev.  St.  1628;  Ida.  Bev.  St. 
5324;  Mont.  C.  G.  P.  2366;  Okl.  Bev.  St  1513;  S.  D.  Pro.  Cd.  61;  Wyo. 
Bev.  St.  4613. 

TlM  North  Dakota  Btatnta  Providofl:  "A  decree  which  grants  the  probate 
of  a  win  is  conclusive  if  the  court  had  jurisdiction,  unless  reversed  on 
appeal  or  vacated  on  a  rehearing  applied  for  within  one  year  saving  to 
minors  and  persons  of  unsound  mind  or  otherwise  incompetent  a  like 
period  of  one  year  after  their  respective  disabilities  are  removed."  N.  D. 
Bev.  Cd.  8015. 


30  Carraux  v.  O'Cftlligan,  125  Fed. 
657,  60  C.  C.  A.  347;  Estate  of 
Joseph,  118  CaL  660,  50  Pac  768; 
Bathjens  v.  MerriU,  38  Wash.  442, 

80  Pac.  754. 

31  State  V.  McGlynn,  20  CU.  234, 

81  Am.  Dec.  118;  Estate  of  Maxwell, 
74  Cal.  384,  16  Pac  206;  Curtis  v. 
Underwood,  101  Cal.  661,  36  Pac  110. 

That  the  order  admitting  a  will  to 
probate  cannot  be  questioned  in  col- 
lateral proceedings,  see  In  re  War- 
fleld's  Will,  22  CaL  51,  83  Am.  Dec 
49;  Bogers  v.  King,  22  CaL  71;  Ward 
V.  Board  of  County  Commrs.,  12  OkL 
267,  70  Pac  378. 

The  probate  of  a  will  cannot  be 
attacked  collaterally  for  fraud  in  pro- 


curing  the  jury.  Estate  of  Davis,  151 
CaL  318,  121  Am.  St.  Bep.  105,  90 
Pac  711. 

The  determination  by  the  probate 
court  of  the  validity  or  genuineness  of 
an  instrument  purporting  to  be  a  will 
is  conclusive,  and  not  subject  to  be 
questioned  in  any  other  court  or  to  be 
vacated  in  chancery  on  any  ground. 
Tracy  v.  Muir,  151  CaL  365,  121 
Am.  St.  Bep.  117,  90  Pac.  832.  See, 
too,  State  V.  District  Court,  34  Mont. 
96,  115  Am.  St.  Bep.  510,  85  Pac 
866,  6  L.  B.  A.,  N.  S.,  617. 

33  Estate  of  Davis,  136  CaL  591,  69 
Pac  412;  Tracy  v.  Muir,  151  CaL 
365,  121  Am.  St.  Bep.  117,  90  Pac 
832. 
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And  if  a  minor,  after  arriving  at  majority,  inaugurates  a  suc- 
cessful contest,  it  does  not  accrue  to  the  benefit  of  other  heirs 
as  to  whom  the  time  for  contest  has  long  since  expired."" 

§  192a.  New  Trial  and  Appeal. — ^The  statute  of  California 
authorizing  an  appeal  from  an  order  revoking  the  probate  of  a 
will  formerly  did  not  authorize  an  appeal  from  an  order  deny- 
ing the  revocation  of  the  probate  of  a  will,  or  from  an  order 
dismissing  a  petition  therefor."^  But  the  statute  has  recently 
been  amended  so  as  to  permit  an  appeal  from  an  order  refusing 
to  revoke  the  probate  of  a  will,""  and  the  existence  of  the  right 
to  appeal  excludes  the  right  to  proceed  by  certiorari.""  Con- 
testants who  are  not  heirs  of  the  testator,  nor  related  to  him,  are 
not  ''aggrieved"  by  the  denial  of  their  motion  for  a  new  trial."^ 

§  193.  Practice  Peculiar  to  Wyoming. — ^In  addition  to  the 
statutes  of  Wyoming  already  set  forth  in  this  chapter,  the  fol* 
lowing  are  important,  [h] 

[h]  The  Wyoming  Btatates  Provide:  ''A  person  interested  in  a  will  or 
codicil  admitted  to  probate  may  contest  the  validity  thereof  in  a  civil 
action  in  the  district  court  in  which  such  probate  was  had."  Wyo.  Bev. 
St.    4176. 

''AU  the  devisees,  legatees  and  heirs  of  the  testator  and  other  interested 
persons,  including  the  executor  or  administrator,  must  be  made  parties  to 
the  action."    Wyo.  Bev.  St.  4177. 

''An  issue  shall  be  made  up  either  in  the  pleadings  by  an  order  on  the 
journal,  whether  the  writing  produced  is  the  last  will  or  codicil  of  the 
testator,  or  not,  which  shall  be  tried  by  a  jury,  and  unless  a  new  trial 
be  granted,  or  the  cause  be  appealed  to  the  supreme  court,  the  verdict 
shall  be  conclusive,  and  the  court  shall  enter  judgment  thereon,  and  for 
costs  of  the  action/'    Wyo.  Bev.  St.  4178. 

''On  the  trial  of  such  issue,  the  order  of  probate  shall  be  prima  facie 
evidence  of  the  due  attestation,  execution  and  validity  of  the  wiU  or 
codicil."    Wyo.  Bev.  St.  4179. 

"A  certified  copy  of  the  testimony  of  such  of  the  witnesses  examined 
upon  the  probate  as  are  out  of  the  jurisdiction  of  the  court,  dead  or  have 

8S  Samson  v.  Samson,  64  Gal.  827,  8S  Hartman  v.  Smith,  140  OaL  461, 

80  Pac  979.  7*  ^^'  '^• 

-  ^  ,-,  ^  ,  ««*  ••  Mahoney  v.  Superior  Court,  140 

84  Estate  of  Hathway,  111  CaL  270,      ^j  5^3^  ^^  'p^   ^3^ 

48  Pac.  754;  Estate  of  Sbarboro,  70  87  Estate  of  Antoldi  (CaL),  81  P*e. 

OaL  417,  11  Pae.  663.  878. 
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§  194.  Practice  Peculiar  to  Oregon. — ^In  Oregon  the  probate 
of  a  will  is  an  ex  parte  proceeding,^  wherein  there  seems  to  be 
no  opportunity  to  contest  its  validity.  But  after  the  will  has 
been  probated,  then  anyone  interested  in  the  estate  may  attack 
the  will  in  what  is  styled  a  "direct  proceeding. " ••  The  suit 
may  be  brought  in  a  federal  court,  the  amount  in  controversy 
being  sufficient  and  the  parties  citizens  of  diflferent  states.*^ 
When  the  will  is  attacked  in  a  direct  proceeding,  the  burden 
devolves  upon  the  proponent  to  prove  the  facts  essential  to  au- 
thorize the  probate  of  the  will  in  the  county  court,  including 
the  due  execution  of  the  instrument,  the  sanity  of  the  testator, 
and  his  freedom  from  undue  influence.^ 


been  incompetent  since  the  probate,  shaU  be  admitted  in  evidence  on  the 
trial."    Wyo.   Bev.  St.   4180. 

"The  party  sustaining  the  will  shaU  be  entitled  to  open  and  close  the 
evidence  and  argument;  he  shall  offer  the  wUl  and  probate,  and  rest;  the 
opposite  party  shaU  then  offer  his  evidence;  the  party  sustaining  the  will 
shall  then  offer  his  other  evidence;  and  rebutting  testimony  may  be  of- 
fered as  in  other  cases."    Wyo.  Bev.  St.  4181. 

"An  appeal  may  be  had  from  the  judgment  of  the  district  court  to  the 
supreme  court,  as  in  other  cases  of  appeal,  and  the  supreme  court  may 
render  final  judgment  therein,  or  remand  the  case  with  directions  to  the 
court  below  for  a  new  trial."    Wyo.  Bev.  St.  4182. 

"No  action  shaU  be  commenced  to  contest  a  will  or  codicil,  unless  within 
two  years  after  the  same  is  admitted  to  probate;  and  infants,  married 
women,  or  persons  absent  from  the  state  shall  not  be  concluded  by  the 
verdict  and  judgment  in  any  such  action;  but  such  persons  may,  within 
two  years  after  their  respective  disabilities  are  removed,  and  not  there- 
after, commence  an  action  and  contest  the  wiU  as  hereinbefore  provided." 
Wyo.  Bev.  St.  4183. 


88  See  section  173,  ante. 
80  Bichardson  v.  Green,  61  Fed.  423, 
9  C.  C.  A.  565. 

40  Bichardson  v.  Green,  61  Fed.  423, 
9  C.  C.  A.  565. 

41  Estate  of  MendenhaU,  43  Or. 
642,  72  Pac.  318,  73  Pac.  1033;  Es- 
tate of  Holman,  42  Or.  345,  70  Pac. 
908.  If  a  will  probated  in  common 
form  is  afterward  attacked  in  a  di- 
rect proceeding,  the  burden  is  upon 
the  party  maintaining  its  validity  to 
make  proof  of  its  due  execution  as  if 
BO  probate  had  already  been  made. 


Lnper  v.  Werts,  19  Or.  122,  23  Pac. 

850. 

The  supreme  court  of  Oregon  in 
In  re  MendenhaU,  43  Or.  542,  72 
Pac.  318,  73  Pae.  1033,  said:  "It  is 
claimed  by  counsel  for  appellants  that 
where  a  wiU  has  been  probated  in 
common  form,  or  by  proceedings 
wholly  ex  parte,  as  in  this  case,  and 
the  validity  of  the  wiU  is  attacked 
by  a  direct  proceeding,  it  is  incumbent 
upon  the  person  seeking  to  maintain 
the  validity  of  the  will  to  reprobate  the 
same  de  novo^  by  original  proof,  in 
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the  same  manner  as  if  no  probate 
thereof  had  been  had.  This  prop- 
osition, we  thinky  is  correct,  if  the 
allegations  are  snfficientlj  broad  to 
question  the  validitj  of  the  will,  and 
the  competency  of  the  proof  of  its 
execution.  In  every  such  proceeding 
the  onus  probandi  lies  upon  the  party 
propounding  the  will,  and  he  must 
prove  every  fact  which  is  not  waived 
or  admitted  by  the  pleadings,  neces- 
sary to  authorise  its  probate  in  the 
eounty  court.  •  •  .  .  This  language 
implies  that  the  allegations  of  the 
petition  for  contest  must  be  suiB- 
eiently  broad  and  specific  to  call  in 
question  the  validity  of  the  will,  and 


the  competency  and  sufficiency  of  the 
proof  of  its  execution.  The  peti- 
tion may  waive  or  admit  necessary 
facts  and  formalities  attending  the 
probate,  and  good  practice  would  sug- 
gest that  it  ought  to  point  out  with 
common  perspicuity  the  specific  fea- 
tures upon  which  reliance  is  placed  for 
defeating  the  probate.  As  to  all  mat- 
ters waived  or  admitted  by  the  plead- 
ings, it  would  seem  that  no  additional 
proofs  are  necessary;  but  as  to  those 
brought  in  question  by  the  petition, 
the  proponent  has  the  burden  of  proof 
and  must  establish  them  in  the  first 
instance." 


ARTICLE  IV. 

FBOBATE  07  FOBEIGN  WILLa 

(  195.  Jurisdiction  of  court. 

(  196.  Petition  for  letters — ^Time  and  notice  of  hearing; 

I  197.  Persons  entitled  to  letters. 

§  198.  Hearing  of  proofs  and  admission  to  probate. 

I  199.  Conclusiveness  of  foreign  probate. 

§  195.  Jurisdiction  of  Oourt. — The  codes  provide  that  all 
wills  duly  proved  and  allowed  in  any  other  state  of  the  Union, 
or  in  any  foreign  land,  may  be  allowed  and  recorded  in  the 
superior  court  of  any  county  in  which  the  testator  left  any  es- 
tate, [a]     The  words  ''all  wills,"  as  so  used,  may  be  construed  to 

[a]  Tbo  Oalifoinia  Statate  (0.  0.  P.  1322)  Provides:  ''AH  wUls  duly 
proved  and  allowed  in  any  other  of  the  United  States,  or  in  any  foreign 
eountry  or  state,  may  be  aUowed  and  recorded  in  the  superior  court  of  any 
eounty  in  which  the  testator  shall  have  left  any  estate."  En.  March  11, 
1872.    Amd.  1880,  78. 

The  Arizona,  Idaho,  Montana,  Utah,  and  Wyoming  Statatas  are  like  the 
California,  except  that  they  use  the  words  ''probate  court"  or  "district 
eourt"  instead  of  "superior  court."  Ariz.  Bey.  St.  1619;  Ida.  BeT,  8t 
5815;  Mont  G.  C.  P.  2350;  Utah  BoT.  St  3806;  Wyo.  Bey.  St  4582. 
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read  ''all  foreign  wills. "^  A  court  may  grant  original  probate 
of  the  will  of  a  nonresident  who  dies  leaving  either  personal 
or  real  property  within  its  territorial  jurisdiction,  without  the 
will  first  having  been  proved  in  the  courts  of  his  domicile.'  But 
it  is  the  duty  of  a  court  to  refuse  probate  to  an  instrument  of- 
fered as  a  foreign  will,  when  satisfied  from  the  evidence  that 
the  testator  was  in  fact  a  resident  of  the  state  at  the  time  of  his 
death.'  When  the  will  of  a  nonresident  is  admitted  to  probate 
on  original  proceedings  for  the  purpose  of  administering  on  his 
property  within  the  state,  the  decree  therein  binds  that  property 

TlM  Nevada  Btatnta  Provides:  <<A11  wills  which  shall  have  been  duly 
proved  and  allowed  in  any  other  of  the  United  States,  or  any  territory 
thereof,  or  in  any  foreign  country  or  state,  may  be  admitted  to  probate 
by  the  district  court  of  any  county  in  which  the  deceased  shaU  have  left 
an  estate;  provided,  it  has  been  executed  in  conformity  with  the  laws 
of  the  place  where  made."    Nev.  Comp.  L.  2807. 

The  North  Dakota  Statutes  Provide:  ''Every  will  duly  proved  and  al- 
lowed in  any  of  the  territories,  or  in  any  other  of  the  United  States  or 
the  District  of  Columbia,  or  in  any  foreign  country  or  state,  may  be  air 
lowed  and  recorded  in  the  county  court  of  any  county  in  which  the  tes- 
tator shall  have  left  any  estate,  or  any  estate  for  which  claim  is  made. 
When  a  copy  of  the  will  and  the  probate  thereof,  duly  authenticated,  shall 
be  produced  by  the  executor,  or  by  any  other  person  interested  in  the 
will,  with  a  petition  for  letters,  the  same  must  be  filed,  and  the  court  or 
judge  must  appoint  a  time  for  the  hearing;  notice  whereof  must  be  given 
as  provided  for  an  original  petition  for  the  probate  of  a  will.  If,  on  the 
hearing,  it  appears  upon  the  face  of  the  record  that  the  will  has  been 
proved,  allowed  and  admitted  to  probate  in  any  of  the  territories,  or  any 
other  of  the  states  of  the  United  States,  the  District  of  Columbia,  or  in 
any  foreign  country  or  state,  and  that  it  was  executed  according  to  the 
law  of  the  place  in  which  the  same  was  made,  or  in  which  the  testator 
was  at  the  time  domiciled,  or  in  conformity  with  the  laws  of  this  state, 
it  must  be  admitted  to  probate,  be  certified  in  like  manner  according  to 
the  facts,  and  recorded,  and  have  the  same  force  and  effect  as  a  will  first 
admitted  to  probate  in  this  state,  and  letters  testamentary  or  of  admin- 
istration with  the  will  annexed  issued  thereon."    K.  D.  Bev.  Cd.  8037. 

''An  executor  or  administrator  appointed  under  the  provisions  of  this 
article  must  qualify  in  the  same  manner  as  other  executors  or  adminis- 

1  Estate  of   Clark,   148   CaL   108,  86  Pac  560;  Estate  of  dayson,  26 

113  Am.  St  Bep.  197,  82  Pac  760,  Wash.  253,  66  Pac  410. 

1  L.  fi.  A.,  N.  6.,  996.  ••n^x       ^   ^^    «     «>a^«    •«..« 

t  Estate  of  Edelman,  148  CaL  233,  *  ^"^^  ^'   ^'^^   ^^   CaL   lOS, 

113  Am.  St.  Bep.  231,  82  Pac  962;  113  Am.  St  Bep.  197,  82  Pac  760, 

Bader  v.  Btubblefield,  43  Wash.  884^  1  L.  a  A.,  N.  8.,  996. 
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here  and  everywhere  that  our  courts  are  accorded  full  faith  and 
credit,  but  it  is  not  binding  as  to  the  will  itself  in  other 
jurisdictions  where  the  deceased  may  have  left  property^  nor  i» 
it  binding  on  the  courts  of  his  domicile.^ 

trators  and  thereafter  has  like  powers,  duties  and  obligations  respeetin^ 
the  property  of  the  decedent  within  this  state."     N.  D.  Rev.  Cd.  8038. 

"Every  ezecator,  administrator  or  guardian  appointed  in,  but  residing 
out  of  the  state  shall  before  entering  upon  the  duties  of  his  trust,  in 
writing,  appoint  an  agent  residing  in  the  county  where  he  is  appointed 
and  shall  by  such  writing  stipulate  and  agree  that  the  service  of  any 
legal  process  against  him  at  such  executor,  administrator  or  giiardian  if 
made  on  said  agent  shall  be  of  the  same  legal  effect  as  if  made  on  himself 
personally  within  the  state.  Such  writing  shall  give  the  proper  address 
of  such  agent  and  shall  be  filed  in  the  of&ce  of  the  judge  of  the  county 
court  where  such  appointment  is  made  and  the  notice  to  creditors  shall 
state  the  name  and  address  of  such  agent."    N.  D.  Rev.  Cd.  8039. 

The  Oklahoma  Statute  Provides:  "Every  will  duly  proved  and  allowed 
in  any  other  of  the  territories,  or  in  any  of  the  United  States  or  the  Dis- 
trict of  Columbia,  or  in  any  foreign  country  or  state,  may  be  allowed  and 
recorded  in  the  probate  court  of  any  county  in  which  the  testator  shall 
have  left  any  estate,  or  any  estate  for  which  claim  is  made."  OkL  Rev. 
St.    1504. 

The  Oregon  Statata  Prcvides:  "If  such  will  be  probated  in  any  other 
state  or  territory  of  the  United  States,  or  in  any  foreign  country  or  state, 
copies  of  such  will  and  of  the  probate  thereof,  certified  by  the  clerk  of 
the  court  in  which  such  will  was  probated,  with  the  seal  of  the  court 
affixed  thereto,  if  there  be  a  seal,  together  with  a  certificate  of  the  chief 
judge  or  presiding  magistrate  that  the  certificate  is  in  due  form  and  made 
by  the  clerk  or  other  person  having  the  legal  custody  of  the  record,  shall 
be  recorded  in  the  same  manner  as  wills  executed  and  proved  in  this  state, 
and  shall  be  admitted  in  evidence  in  the  same  manner  and  with  like  effect; 
provided,  however,  that  in  every  case  in  which  any  will  shall  be  filed  or 
recorded  in  any  other  state  or  territory  in  the  United  States,  or  in  any 
foreign  country  or  state  without  probate  thereof,  and  probate  of  such  will 
shall  not  be  required  by  the  law  of  the  place  where  the  same  is  filed  or 
recorded,  such  will  shall  not  be  deprived  of  record  in  this  state  by  reason 
of  such  lack  of  probate  in  such  foreign  jurisdiction,  but  a  copy  of  such 
will,  certified  as  hereinbefore  provided,  may  be  filed  in  any  county  court 
of  competent  jurisdiction  in  this  state,  and  thereafter  such  court  may 
direct  that  the  testimony  of  the  subscribing  witnesses  to  the  original  of 
such  will  be  taken  upon  deposition  issued  as  in  other  cases  for  taking 
the  testimony  of  witnesses  outside  the  jurisdiction  of  the  court.  In  such 
cases  the  court  shall  designate  the  commission  before  whom  the  testimony 
of  such  witnesses  shall  be  taken,  and  when  such  deposition  shall  have  been 

4  Estate  of  Clark,  148  CaL  108,  113  Am.  St  Rep.  197,  82  Pae.  760,  1  U 
R.  A.,  K.  S.,  996. 
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§  196.    Petition  for  Letters— Time  and  Notice  of  Hearing.*— 

The  codes  provide  that  when  a  copy  of  a  foreign  will,  and  the 
probate  thereof,  duly  authenticated,  are  produced  by  the  executor, 
or  by  any  other  person  interested  in  the  will,  with  a  petition 
for  letters,  the  same  must  be  filed,  and  the  clerk  of  the  court 
must  appoint  a  time  for  the  hearing,  notice  of  which  must  be 
given  as  in  case  of  an  original  petition  for  the  probate  of  a 
will.[b]  The  notice  is  not  a  ''summons,  notice  or  advertise- 
ment," required  to  be  published,  in  California,  in  the  **  State 
Paper,"  under  the  act  of  March  29,  1870.^ 

filed  in  each  court,  if  it  shall  appear  therefrom  to  the  satisfaction  of 
such  eourt  that  such  will  was  executed  in  all  respects  according  to  the 
laws  of  this  state,  and  that  the  testator  was  competent  to  execute  the  same, 
the  court  may  direct  said  certified  copy  of  such  will  and  such  testimony 
of  said  witnesses  to  be  recorded  in  the  same  manner  and  with  like  effect 
as  wills  executed  and  proven  in  this  state.''  Or.  B.  ft  C.  Cd.  5562  (Or. 
Gen.  Laws,  1905,  pp.  264,  265). 

The  South  Dakota  Statute  Provides:  "Every  will  duly  proved  and  al- 
lowed in  any  other  state  or  territory  of  the  United  States  or  the  District 
of  Columbia,  or  in  any  foreign  country  or  state,  may  be  allowed  and 
recorded  in  the  county  court  of  any  county  in  which  the  testator  shall 
have  left  any  estate,  or  any  estate  for  which  claim  is  made."  8.  D.  Pro. 
Cd.  52. 

The  Washington  Statute  ProvideB:  "Wills  probated  in  any  other  state 
or  territory  of  the  United  States,  or  in  any  foreign  country  or  state,  shaU 
be  admitted  to  probate  in  this  state  on  the  production  of  a  copy  of  such 
will  and  the  original  record  of  probate  thereof,  authenticated  by  the  attes- 
tation of  the  clerk  of  the  court  in  which  such  probation  was  made;  or  if 
there  be  no  clerk  by  the  attestation  of  the  judge  thereof,  and  by  the 
seal  of  office  of  such  officers,  if  they  have  a  seal."  Wash.  Bal.  6120 
(Pierce's  Cd.  2410). 

.  [b]  The  Calif omla  Statute  (0.  O.  P.  1323)  Provides:  "When  a  copy  of 
the  will,  and  the  probate  thereof,  duly  authenticated,  shall  be  produced 
by  the  executor,  or  by  any  other  person  interested  in  the  will,  with  a 
petition  for  letters,  the  same  must  be  filed,  and  the  clerk  of  the  court 
must  appoint  a  time  for  the  hearing;  notice  whereof  must  be  given  as 
hereinbefore  provided  for  an  original  petition  for  the  probate  of  a  will." 
En.  March  11,  1872.     Amd.  1907,  314. 

The  Arizona  Statute  Provides:  "When  a  copy  of  the  will  and  the  probate 
thereof,  duly  authenticated,  shall  be  produced  by  the  executor,  or  by  any 
other  person  interested  in  the  will,  with  a  petition  for  letters,  the  same 

s  Estate  of  Miller,  39  CaL  650. 


*8e0  forma  nvmben  38-41,  VoL  IL 
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§  197.  Persons  Entitled  to  Letters. — ^The  executor  named  in  a 
foreign  will,  though  a  nonresident,  is  entitled  to  letters  upon 
his  application  therefor  when  a  copy  of  the  will  is  admitted 
to  probate  in  this  state;  but  if  he  makes  no  such  application, 
neither  he  nor  a  resident  deyisee  has  a  right  to  nominate  an  ad- 
ministrator with  the  will  annexed.*  Nevertheless,  when  the 
executor  joins  in  the  petition  with  his  nominee,  requesting  his 
appointment,  the  court  has  discretionary  power  to  make  the  ap- 
pointment.'' Generally  speaking,  however,  if  the  executor  does 
not  apply  for  letters  himself,  'betters  of  administration  with  the 
will  annexed  must  be  issued  as  designated  and  provided  for  the 
grant  of  letters  in  cases  of  intestacy."*  A  devisee,  or  his  as- 
signee, is  entitled  to  letters  of  administration,  in  preference  to 
the  public  administrator,  ''as  a  person  interested  in  the  will."* 
But  while  the  assignee  of  a  daughter  of  the  testator,  who  is  a 
devisee,  is  entitled  to  letters  as  against  the  public  administrator, 
he  is  not  entitled  thereto  as  against  a  son  of  the  testator,  who  is 
a  legatee.^* 


§  198.  Hearing  of  Proofs  and  Admission  to  Probate.*— Ac- 
cording to  the  California  statutes  (and  most  of  the  states  have 

mttst  be  filed,  and  the  court  or  jndge  most  appoint  a  time  for  the  hearing; 
notice  whereof  must  be  given  as  hereinbefore  provided  for  an  original 
petition  for  the  probate  of  a  wiU."    Ariz.  Bev.  St.  1620. 

Tb«  Idaho,  Montana^  Oklahoma  and  Soath  Dakota  Statates  are  like  the 
Arizona.  Ida.  Bev.  St.  5316;  Mont.  C.  G.  P.  2351;  Okl.  Bev.  St.  1505; 
S.  D.  Pro.  Gd.  53. 

The  Nevada  Statute  Provides:  "When  a  copy  of  a  will,  as  mentioned  in 
the  preceding  eectiona,  and  the  probate  thereof,  duly  authenticated,  shaU 


6  Estate  of  Bichardeon,  120  GaL 
344,  52  Pac.  832;  Estate  of  Brundage, 
141  GaL  538,  75  Pae.  175,  where  the 
court  said:  "While  the  statute  au- 
thorizes  the  issuance  of  letters  testa- 
mentary to  the  nonresident  executor, 
it  does  not  entitle  him  to  letters  of 
administration,  or  give  him  the  right 
to  nominate  an  administrator  with 
the  will  annexed." 


T  Estate  of  Harrison,  136  GaL  7, 
60  Pac  846. 

8  Estate  of  Goan,  132  Gal.  401,  64 
Pac  691;  Estate  of  Brundage,  141 
Gal.  638,  75  Pac.  175. 

•  Estate  of  Bergin,  100  Gal.  376, 
34  Pac  867;  EsUte  of  Engle,  124 
Gal.  292,  56  Pac  1022. 

10  EsUte  of  Brundage^  141  GU. 
838,  76  Pac  176. 


*B94  form$  wumben  4M,  4S,  VoL  IL 


PBOBATE  OF  FOBEIGN  WILLS.  289 

statutes  essentially  the  same),  ''if,  on  the  hearing  of  the  peti- 
tion,  it  appears  upon  the  face  of  the  record  that  the  will  has 
been  proved,  allowed  and  admitted  to  probate  in  any  other  of 
the  United  States,  or  in  any  foreign  country/^  and  that  it  was 
executed  according  to  the  law  of  the  place  in  which  the  same 
was  made,  or  in  which  the  testator  was  at  the  time  domiciled, 
or  in  conformity  with  the  laws  of  this  state,  it  must  be  admitted 
to  probate  and  have  the  same  force  and  effect  as  a  will  first 
admitted  to  probate  in  this  state,  and  letters  testamentary  or  of 
administration  issued  thereon."  [c] 

h«  filed  in  the  clerk's  office,  with  a  petition  for  letters,  notice  shaD  be 
given  ror  the  hearing  thereof,  and  such  proceedings  shall  be  had  as  in 
case  of  an  original  will  for  probate,  and  with  Uke  force  and  effect."  Nev. 
Comp.    L.    2808. 

The  North  Dakota  Statates  are  set  forth  in  the  preceding  section. 

The  Oregon  Statates  Provide:  "If  such  will  be  probated  in  any  other 
state  or  territory  of  the  United  States,  or  in  any  foreign  country  or  state, 
copies  of  such  will  and  of  the  probate  thereof,  certified  by  the  clerk  of 
the  court  in  which  such  will  was  probated,  with  the  seal  of  the  court 
affixed  thereto,  if  there  be  a  seal,  together  with  a  certificate  of  the  chief 
judge  or  presiding  magistrate  that  the  certificate  is  in  due  form,  and  made 
by  the  clerk  or  other  person  having  the  legal  custody  of  the  record,  shall 
be  recorded  in  the  same  manner  as  wills  executed  and  proved  in  this  state, 
and  shaU  be  admitted  in  evidence  in  the  same  manner  and  with  like 
effect.''    Or.  B.  *  a  Od.  5562. 

"Any  such  will  may  be  contested  and  annulled  within  the  same  time 
and  in  the  same  manner  as  wills  executed  and  proven  in  this  state." 
Or.  B.  *  C.  Gd.  6563. 

The  XTtali  and  Wyomliig  Statates  are  like  the  Arizona,  except  that  in 
Utah  the  word  "clerk"  is  used  instead  of  "judge";  and  in  Wyoming  the 
words  "court,  judge  or  commissioner  thereof"  are  employed  in  place  of 
"court  or  judge."    Utah  Bev.  St.  3807;  Wyo.  Bev.  St.  4583. 

The  Waahington  Statate  Provides:  "Ail. provisions  of  law  relating  to 
the  cancying  into  effect  of  domestic  wills  after  probate  shaU,  so  far  as 
applicable,  apply  to  foreign  wills  admitted  to  probate  in  this  state,  as 
contemplated  in  the  preceding  section."  Wash.  Bal.  Gd.  6121  (Pierce's 
Gd.  2411). 

[c]  The  California  SUtate  (O.  0.  P.  1324)  Prorldae:  "If,  on  the  hear- 
ing, it  appears  upon  the  face  of  the  record  that  the  will  has  been  proved, 
allowed,  and  admitted  to  probate  in  any  other  of  the  United  States,  or  in 

u  Manner  of    proving    a  foreign      Gal.  407,  48  Am.  8t  Bep.  118,  38 
judicial  record  of  the  probate  of  a      PAe.  89. 
will.    Wickersham    v.   Johnson,    104 
Probate  Lew— 19 
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Under  the  common-law  theory,  '*The  probate  of  a  will,"  to 
quote  from  the  supreme  court  of  Oregon,  **does  not  establish 
its  validity  as  a  will  devising  real  property  in  another  state, 
unless  the  laws  of  the  latter  state  permit  it.  It  is  essential, 
therefore,  in  order  that  a  foreign  will  be  effective  to  convey  real 
estate  situated  in  Oregon,  that  it  not  only  be  executed  in  the 
manner  prescribed  by  the  law  of  the  state,  but  also  that  it  be 
proved  in  the  foreign  jurisdiction  in  the  manner  required  by 
such  law.""  This  provincial  rule  has  been  overthrown  in  most 
states,  as  appears  from  the  statute  quoted  in  the  preceding  para- 
graph, so  that  it  is  not  necessary,  in  a  proceeding  to  prove  and 
record  a  foreign  will  and  its  probate,  to  show  that  it  was  exe- 
cuted, and  probated  in  the  original  proceedings,  in  accordance 
with  the  laws  of  this  state.^'  But  it  must  be  made  to  appear  that 
the  will  was  duly  proved,  allowed  and  admitted  to  probate  in 
the  court  of  the  sister  state;  that  it  was  executed  according 
to  the  law  of  the  place  in  which  it  was  made,  or  in  which  the 
testator  was  at  the  time  domiciled,  or  in  conformity  with  the  law 
of  this  state;  and  that  the  record  is  authenticated  as  required 
by  section  905  of  the  United  States  Revised  Statutes.^* 


ftny  foreign  country,  and  that  it  was  executed  according  to  the  law 
of  the  place  in  which  the  same  was  made,  or  in  which  the  testator  was 
at  the  time  domiciled,  or  in  conformity  with  the  laws  of  this  state,  it 
must  be  admitted  to  probate  and<  have  the  same  force  and  effect  as  a 
will  first  admitted  to  probate  in  this  state,  and  letters  testamentary  or 
of  administration  issued  thereon."    En.  March  11,  1872. 

The  Arizona,  Idaho,  Montana,  Oklahoma^  South  Dakota,  Utah,  and 
Wyoming  Statates  are  the  same,  or  practically  the  same,  as  the  California. 
Ariz.  Rev.  St.  1621;  Ida.  Bev.  St  5317;  Mont.  C.  C.  P.  2352;  Okl.  Bev. 
St.  1506;  S.  D.  Pro.  Cd.  54;  Utah  Bev.  St.  3808;  Wyo.  Bev.  St.  4584. 

The  Statates  of  Other  States  are  set  forth  under  the  preceding  sections. 


la  Clajson  v.  Glajson,  24  Or.  542, 
34  Pac.  358. 

18  Lyon  V.  Ogden,  85  Me.  374,  27 
Atl.  258;  Crippen  v.  Dexter,  79  Mass. 
(13  Gray)  330;  In  re  Gartsen's  WiU, 
127  Wis.  602,  115  Am.  St.  Rep.  1060, 
106  N.  W.  1096. 

14  State  v.  District  Court,  34  Mont. 
96,  115  Am.  8t  Bep.  510,  85  Pac 


866,  6  L,  B.  A.,  N.  S.,  617.  As  to 
the  security  from  collateral  attack  of 
the  decree  and  proceedings  admitting 
foreign  will  to  ancillary  probate,  see 
Estate  of  Clark,  148  Cal.  108,  113 
Am.  St  Bep.  197,  82  Pac.  760;  Duns- 
muir  V.  Coffey,  148  Cal.  137,  82  Pae. 
682;  Goldtree  v.  McAllister,  86  C^ 
93,  24  Pae.  801. 
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§  199.  Oondnsiveness  of  Foreign  Probate. — ^While  a  foreign 
will  may  be  subject  to  contest  when  application  is  made  to  have 
it  proved  and  recorded  in  a  jurisdiction  where  the  testator  left 
property,  still  it  should  be  observed  that  a  judgment  in  a  probate 
proceeding  is  a  judgment  in  rem — that  is,  it  determines  the 
status  of  the  matter.  Therefore  the  judgment  of  a  court  admit- 
ting a  will  to  probate  fixes  the  status  of  the  instrument  as  a  will, 
and  becomes  at  once  conclusive  upon  the  world  of  all  the  facts 
necessary  to  the  establishment  of  a  will,  among  which  are,  that 
at  the  time  the  will  was  executed  the  testator  was  of  sound 
and  disposing  mind,  and  was  not  acting  under  duress,  fraud 
or  undue  influence.  It  follows,  for  example,  that  a  will  executed 
in  California  by  a  testator  there  residing,  and  subsequently  ad- 
mitted to  probate  in  that  state,  may  not,  when  afterward  ad- 
mitted to  ancillary  probate  in  Montana,  where  the  testator  left 
real  and  personal  property,  be  contested  on  the  ground  that 
the  testator  was  not  of  sound  mind,  or  acted  under  duress,  fraud 
or  undue  influence,  the  Montana  statutes  providing  that  when 
such  foreign  will  is  admitted  to  probate  in  this  state,  it  shall 
''have  the  same  force  and  effect  as  a  will  first  admitted  to  pro- 
bate in  this  state.  "^* 

IB  state  v.  Difltrict  Court,  84  Mont.  admitted  a  will  to  proT)ate,  it  must  he 

96,  115  Am.   St.  Bep.  510,  85   Pac  prima    facie   evidence   that   it   baseii 

866,  6  L.  B.  A.,  N.  S.,  617.    Will  is  its   adjudication   as   to     domicile   on 

not  subject  to  collateral  attack  after  sufficient  evidence,  and  its  judgment 

probate   in    foreign   court.     Wells   t.  in  that  regard  cannot  be  questioned 

Neff,    14    Or.    66,    12    Pac.    84,   88.  collaterallj.     Corrigan    v.  Jones,    14 

Where  the  court  of  another  state  has  Colo.  311^  23  Pac.  913. 
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ARTICLE  V. 

PROBATE  OF  LOST  OB  DESTBOYED  WILLS. 

S  200.  General  statutory  provisions. 

§  201.  Proofs  necessary  to  establish  will. 

S  202.  Recording  of  will  and  preservation  of  testimony. 

§  203.  Issuance  of  letters. 

§  204.  Injunction  against  executor  or  administrator. 

§  200.  General  Statutory  Provisions.* — The  codes  require  pro- 
bate courts  to  receive  proofs  of  and  establish  lost  or  destroyed 
wills,  notice  being  first  given  to  all  interested  persons  as  in  case 
of  proof  of  other  wills.  The  testimony  given  must  be  reduced 
to  writing  and  signed  by  the  witnesses,  [a] 

§  201.  Proofs  Necessary  to  Establish  Will.— According  to  the 
statutes  of  most  states,  no  will  can  be  proved  as  a  lost  or  de- 
stroyed will,  unless  the  same  is  proved  to  have  been  in  ex- 
istence at  the  time  of  the  death  of  the  testator,  or  is  shown  to 
have  been  fraudulently  destroyed  in  his  lifetime,  nor  unless  its 

[a]  The  Oalifomia  Statute  <0.  0.  P.  1338)  Provides:  '^  Whenever  any 
win  is  lost  or  destroyed,  the  superior  court  must  take  proof  of  the  execu- 
tion and  validity  thereof,  and  establish  the  same;  notice  to  all  persons 
interested  being  first  given,  as  prescribed  in  regard  to  proofs  of  wills 
in  other  cases.  All  the  testimony  given  must  be  reduced  to  writing,  and 
signed   by   the   witnenses."     En.   March    11,    1872.     Amd.    1880,   78. 

The  Axlzona^  Idaho,  Montana,  North  Dakota,  Oklahoma  and  South  Dakota 
Statates  are  the  same,  or  practically  the  same,  as  the  California,  except  for 
the  use  of  the  words  ''probate  court"  or  ''district  court"  instead  of 
"superior  court."  The  words  "filed  and  preserved"  are  added  at  end 
of  the  section  in  the  Oklahoma  statute.  Ariz.  Be  v.  St.  1629;  Ida.  Bev. 
St.  5325;  Mont.  C.  C.  P.  2370;  N.  D.  Bev.  Cd.  8008;  Okl.  Bev.  St.  1514; 
S.  D.  Pro.  Cd.  62. 

The  Nevada  Statute  Proyldes:  "Whenever  any  will  shall  be  lost  by  ac- 
cident, or  destroyed  by  fraud,  the  district  court  shall  have  power  to  take 
proof  of  the  execution  and  validity  of  such  will,  and  to  eatablish  the  same, 
notice  to  all  persons  interested  having  been  first  given;  as  prescribed  in 
regard  to  proofs  of  wills  in  other  cases."    Nev.  Comp.  L.  2809. 

The  Oklahoma  Statute  Provides:  "No  will  shall  be  proved  as  a  lost  or 
destroyed  will,  unless  the  same  is  proved  to  have  been  in  existence  at  the 
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provisions  are  clearly  and  distinctly  proved  by  at  least  two 
credible  witnesses.  It  will  be  noted,  however,  that  the  Cali- 
fornia statute  has  been  very  materially  improved  by  a  recent 
amendment,  extending  its  application  to  the  wills  of  persons  de- 
stroyed after  they  have  been  committed  to  an  asylum  for  the  in- 
sane, [b]  Being  remedial  in  their  nature,  the  statutes  are  con- 
strued liberally.  They  apply  to  mutilated  wills,  as  well  as  to 
those  entirely  destroyed  or  lost ;  ^  and,  in  vesting  jurisdiction  in 
the  matter  of  spoliated,  destroyed  or  fraudulently  suppressed 
wills  in  the  probate  court,  they  appear  to  exclude  the  jurisdiction 
of  courts  of  equity  in  such  cases.^ 

If  a  will  was  lost  or  destroyed  after  the  death  of  the  testator, 
it  must  be  alleged  and  proved  to  have  been  in  existence  at  the 
time  of  his  death;  if  it  was  lost  or  destroyed  before  his  death, 
it  must  be  alleged  and  proved  to  have  been  fraudulently  de- 
time  of  the  death  of  the  testator,  or  is  shown  to  have  been  fraudulently 
destroyed  in  the  lifetime  of  the  testator,  nor  unless  its  provisions  are 
clearly  and  distinetly  proved  by  at  least  two  eredible  witnesses.''  Okl. 
Bev.  St.  1515. 

The  Utah  Statata  is  the  same  as  the  CaUf  omia,  except  that  the  last  sen- 
tence is  omitted.    Utah  Bev.  St.  3809. 

The  Washington  Statute  Provides:  ''Whenever  any  wiU  be  lost  or  de- 
stroyed, by  accident  or  design,  the  superior  court  shaU  have  power  to  take 
proof  of  the  execution  and  validity  of  the  will,  and  to  establish  the  same, 
notice  to  persons  interested  having  first  been  given;  such  proof  shaU  be 
reduced  to  writing  and  signed  by  the  witnesses."  Wash.  Bal.  Cd.  6117 
(Pierce's  Cd.   2402). 

The  Wyoming  Statute  is  the  same  as  the  California,  except  that  there 
is  added  to  it,  ''and  may  be  taken  before  the  commissioner  or  clerk." 
Wyo.  Bev.  St.  4694. 

[b]  The  Oalifomia  Statute  (0.  O.  P.  1330)  Provides:  "No  will  shall  be 
proved  as  a  lost  or  destroyed  will,  unless  the  same  is  proved  to  have  been 
in  existence  at  the  time  of  the  death  of  the  testator,  or  is  shown  to  have 
been  fraudulently  or  by  public  calamity  destroyed  in  the  lifetime  of  the 
testator,  without  his  knowledge,  nor  unless  its  provisions  are  clearly  and 
distinctly  proved  by  at  least  two  credible  witnesses;  provided,  however, 
that  if  the  testator  be  committed  to  any  state  hospital  for  the  lusane 
in  this  state  and  after  such  commitment  his  last  will  and  testament  be 
destroyed  by  public  calamity,  and  the  testator  is  never  restored  to  com- 
petency, then  after  the  death  of  the  said  testator,  his  said  last  will  may  be 

1  Estate  of  Camp^   134  CaL  233^  2  McDaniel  v.  Pattison,  98  Cal.  86, 

66  Pftc.  227.  27  Pac  651,  32  Pac  805. 
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it  was  issned  and  was  not  served  on  the  widow  or  next  of  kin.* 
And  a  decree  is  void  where  it  is  entered  on  the  same  day  the  peti- 
tion is  presented,  on  a  citation  then  issued,  returned  immediately 
without  service^  and  naming  as  the  time  for  hearing  an  hour  then 
past.^ 

ths  sorvlviBg  husband  or  wife  (if  any),  and  aU  other  i>eT8on8  resident  In 
the  state  or  eounty  interested  in  the  estate,  are  notified  as  hereinbefore 
provided/'    En.  March  11,  1872.    Amd.  1880,  79. 

Ths  Montana  and  Wyoming  Statntei  are  the  same,  or  praeticaUy  the 
same,  as  the  California.    Mont.  C.  C.  P.  2381;  Wyo.  Bev.  St.  4599. 

Tbs  Arisona,  Korth  Dakota,  OUahoma,  and  Sonth  Dakota  are  practically 
the  same  as  the  California,  except  that  they  substitute  fourteen  days  for 
ten  days.  Aris.  Bev.  St.  1634;  N.  D.  Bev.  Cd.  7996;  Okl.  Bev.  St.  1519;  8. 
D.  Pro.  Cd.  67. 

Tbs  Idaho  Btattttsi  are  like  the  California,  except  that  they  substitute 
fourteen  days  for  ten  days,  and  omit  ''county"  from  the  last  line.  Ida. 
Bev.  St.  5880. 

Ths  Oalifomia  Btatnts  (O.  O.  1291)  Farther  Providss:  ''No  probate  of 
any  nuncupative  wiU  must  be  granted  for  fourteen  days  after  the  death 
of  the  testator,  nor  must  any  nuncupative  will  be  at  any  time  proved  unices  the 
testamentary  words,  or  the  substance  thereof  be  first  committed  to  writing, 
and  process  issued  to  call  in  the  widow,  or  other  persons  interested,  to  con- 
test the  probate  of  such  will,  if  they  think  proper. ' '    En.  March  21,  1872. 

Tbs  Arliona  Statute  Providss:  "No  nuncupative  will  shall  be  proved 
within  fourteen  days  after  the  death  of  the  testator,  nor  until  those  who 
would  have  been  entitled  by  inheritance,  had  there  been  no  will,  have  been 
summoned  to  contest  the  same,  if  they  desire  to  do  so."  Aris.  Bev.  St. 
4219. 

Ths  Montana  Statnts  is  like  the  California.    Mont.  C.  C.  1737. 

Ths  Ksrada  Statute  Providss:  "No  probate  of  any  nuiicupative  will 
shall  be  granted  for  fourteen  days  after  the  death  of  the  testator,  nor  shall 
any  nuncupative  will  be  at  any  time  proved  unless  the  testamentary  words, 
or  the  substance  thereof,  be  first  committed  to  writing  by  the  probate  judge, 
and  process  be  issued  to  call  in  the  widow,  should  she  be  a  resident  of  the 
state,  or  other  person  or  persona  interested  as  heirs  of  the  testator  residing 
in  the  state,  to  contest  the  probate  of  such  will,  if  they  think  proper."  Nev. 
Comp.  L.  8077. 

Ths  Oregon  Statnts  Providss:  "No  probate  of  any  nuncupative  will  shall 
be  granted  for  fourteen  days  after  the  death  of  the  testator,  nor  shall  any 
nuncupative  will  be  at  any  time  proved,  unless  the  testamentary  words,  or 
the  substance  thereof,  be  first  committed  to  writing,  and  a  citation  issued, 
aecompanied  with  a  copy  thereof,  to  call  the  widow  or  next  to  kin  of  the 

S  Estate  of  Sullivan,  40  Wash.  202,  4  O'CaUaghan  v.  O'Brien,  US  IM. 
Ill  Am.  St  Bep.  895,  82  Pac  297.  934. 
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S  208.  liMaanoe  of  Letters  and  Contests  of  Will.— Contests  of 
the  probate  of  nuncupative  wills,  and  appointments  of  executors 
or  administrators  of  the  estate  devised  are  had,  conducted  and 
made  as  in  case  of  the  probate  of  a  written  wiU.[c] 

deceased,  that  they  may  contest  the  wUl  if  they  think  proper.'*    Or.  B. 
*  G.  Cd.  5660. 

The  Washington  Statates  are  set  forth  under  the  preceding  seetioiL 

[c]  The  Oalifomla  SUtate  (O.  O.  P.  1346)  Provides:  '<  Contests  of  the 
probate  of  nuncupative  wiUs,  and  appointments  of  executors  and  adminis- 
trators of  the  estate  dcTised  thereby,  must  be  had,  conducted,  and  made 
as  hereinbefore  provided  in  oases  of  the  probate  of  written  wills.''  En. 
March  11,  1872. 

The  Arisona,  Idaho,  Montana^  and  Wyoming  Statates  are  like  the  Cali< 
fomia.  Ariz.  Bev.  St.  1635;  Ida.  Bev.  St.  S331;  Mont.  0.  a  P.  2382;  Wyo. 
Rev.  St.  4600. 

The  North  Dakota^  Oklahoma^  and  8<mth  Dakota  Statates  are  like  the 
California,  except  that  they  contain  the  proviso  that  ''double  the  period 
allowed  for  the  revocation  of  the  probate  of  a  written  will  shall  be  allowed 
in  which  to  petition  the  revocation  and  annulling  of  a  noneupative  wilL" 
S.  D.  Pro.  Gd.  68;  N.  D.  Bev.  Cd.  7996;  OU.  Bev.  St  16aa 
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ARTICLE  L 

tlM^AXCE  OF  LFTTEBS  TESTAXEXT AST  AXD  OF  AinflXBXSATIOV 

WITH  THE  WHX  A^rSULiZK 


%  tit.  hi*:^.*/,r  hf  Vemtjr  ^  «iX 

I  2:^2.  K%^j>:jV0r  wolm^  is  vd. 

f  2:'^.  Oyr];^yr»ts««  as  acestor. 

f  2; J  9.  F<trw>M  div|aalifie^  to  act. 

I  2;17,  Letters  testaaeatafy  witk  wfll 

I  2rlil,  Otje^krDf  bf  peimaa  iateicsted. 

f  2r]S»«  iMsatlk  of  «x«:utor — iKoaace  of  other  ktta& 

I  22/i«  Af/p<>i&tai«st  of  exerator  bj-  aa  execator. 

f  tZl,  Auiitfmiy  of  oae  of  lereral  exeeutoiiL 

}  SS22.  Aotfaority  of  adminiatiator  vith  will 


f  200.  Ezeenlor  Aeling  Before  His  QnaliflcatioiL— The  codes 
of  several  of  the  states  provide  that  no  person  has  any  power  as  an 
executor  ontil  he  qualifies,  exeept  that  before  the  issnanee  of  let- 
ters he  may  pay  foneral  charges  and  take  steps  necessary  for  the 
preservation  of  the  estate,  [a]  It  is  said,  however,  that  an  execu- 
tor derives  his  authority  from  the  will,  and  that  confirmation  by 
the  court,  followed  by  filing  a  bond,  is  equivalent  to  taking  out 

[s]  The  StatotM  of  Oalifonila  (O.  O.  1S7S)  Prcnrlde:  ''No  penon  has  any 
powor,  ai  an  executor,  until  be  qualifies,  except  that,  before  letters  have 
been  issued,  he  may  pay  funeral  charges  and  take  necessary  measures  lor 
the  preservation  of  the  estate."    En.  March  21,  1872. 

The  Idaho,  Montana,  Oklahonui  and  Utah  Statntes  are  the  same  as  the 
(Jalifornia.  Ida.  Bev.  8t.  5757;  Mont.  0.  C.  1836;  Okl.  Bev.  St.  6888;  Utah 
Her.  8t  2820. 

The  North  Dakota  Statute  Provides:  ''It  is  the  duty  of  an  executor  named 
In  a  wiU  to  present  the  same  for  probate,  but  he  has  no  authority  before 
letters  are  issued  to  do  any  other  act  except  to  preserve  the  assets  of  the 
estate  com  log  into  his  hands  and  apply  so  much  thereof  as  may  be  necessary 
ia  payment  of  the  expenses  of  the  testator's  buriaL    Executors  appointed 
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letters,  they  being  but  the  authentic  eyidenee  of  the  power  con- 
ferred by  the  wilL^ 

§  210.  Executor  De  Son  Tort. — ^A  person  who,  without  au- 
thority, intermeddled  with  the  estate  of  a  decedent,  by  perform- 
ing acts  properly  belonging  to  the  office  of  an  executor  or  admin- 
istrator, was  formerly  styled  an  executor  de  son  tort,  whose  acts 
were,  for  some  purposes,  valid,  and  who  was  liable,  to  the  extent 
of  the  assets  he  received,  to  the  legal  representatives  of  the  de- 
ceased, creditors  of  the  estate,  legatees  and  distributees.  Under 
the  present  probate  practice  in  most  jurisdictions,  however,  there 
is  no  such  officer  recognized  as  an  executor  de  son  tort;  and  an 
intermeddler  with  an  estate  is  now  ordinarily  responsible  only 
to  the  personal  representative  of  the  decedent,  and  his  acts  are 
without  validity  for  any  purpose.* 

§  211.  Executor  by  Tenor  of  Will. — ^When  it  appears  by  the 
terms  of  a  will  that  the  testator  intended  to  conmiit  the  execu- 


by  the  court  after  duly  qualifying  and  receiving  letters  have,  subject  to 
the  provisions  of  this  code,  all  the  authority  delegated  by  the  will  to  the 
exclusion  of  those  not  appointed  or  failing  to  qualify.  On  the  death, 
resignation  or  removal  of  an  executor  such  authority  devolves  upon  the 
surviving  executor  or  executors,  or  if  there  is  no  surviving  executor  upon 
the  succeeding  testamentary  administrator."    N.  D.  Bev.  Cd.  8018. 


1  Bank  of  Montreal  v.  Buchanan, 
82  Wash.  480,  73  Pac  482;  Holladay 
V.  Holladay,  16  Or.  147,  19  Pac.  81. 
Acts  by  a  testamentary  executor  be- 
fore he  qualifies  and  letters  issued  to 
him  are  void.  Aldrich  v.  Willis,  55 
OaL  81. 

2  Bowden  v.  Pierce,  73  Cal.  463,  14 
Pac.  302,  15  Pac.  64;  De  La  Guerra 
V.  Packard,  17  CaL  182;  Valencia  v. 
Bemal,  26  Cal.  328;  Slato  v.  Henkle, 
45  Or.  430,  78  Pac.  325;  Butherford 
V.  Thompson,  14  Or.  236,  12  Pac.  382; 
note  in  98  Am.  St.  Bep.  190;  Estate 
of  Hill,  6  Wash.  285,  33  Pac  585. 
Said  the  court  in  Pryor  v.  Downey, 
50  Cal.  388,  19  Am.  Bep.  656:  "Nor 
ean  any  recognition  by  the  probate 
court  make  one  an  administrator  do 


facto.  No  person  can  fiU  that  posi- 
tion except  after  due  appointment 
and  qualification.  Under  our  system, 
there  is  probably  no  such  thing  as  an 
executor  de  son  tort;  at  aU  events, 
no  man  can  be  executor  do  son  tort 
in  regard  to  land.  And  generally,  it 
may  bo  said,  an  executor  de  son  tort 
is  an  executor  only  for  the  purpose  of 
being  sued,  or  made  liable  for  the  as- 
sets with  which  he  has  intermeddled. 
Bouv.  Law  Die.  It  necessarily  fol- 
lows that  an  attempted  sale  of  land 
by  one  not  executor  or  administrator 
can  transfer  no  right,  even  though 
there  should  be  a  subsequent  order 
of  the  probate  court  as  upon  a  final 
accounting  by  the  protended  adminio- 
trator.*' 
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Ber.  Cd.  5178;  OkL  Ber.  8L  eSS6i 


«  IM*to  ^f  Bin<«i,  124  CkL  45,  56 
fM^  7$l;  Wffftew  r,  Smi  Franeifleo 
4t^  M.  U.  C*,,  l(f7  CftL  687,  40  Pae. 
4  Hi,  ik  pToriai4»  in  a  will  ideetuig 
a*  niUfnmy  and  direeting  tlia  ezae»- 
t//f  to  «//mii)i  aad  emirfojr  him  «■ 
9fmiUr§  pertaining  to  the  will  and  the 
•etate  i§  Wft  binding  on  the  ezeentor, 
udff  dom  It  show  an  intent  to  eommit 
tiie  eseeutii^n  of  the  will  to  the  at- 
Utrn^y,  and  entitle  him  to  be  leleeted 
a«  an  eieeutor.  K«tate  of  Orgier,  101 
(Ml  HHl,  40  Am.  8t  Bep.  61,  85 
Pae.  000, 

4  K»UU  of  Bauqnier,  88  Cal.  802, 


26  FhCL  178;  Holladay  t.  HoOaday, 
16  Or.  147,  19  Fkc  8L  la  the  ab- 
of  aaj  objeetioa  to  the  eompe- 
of  an  ezecotor,  an  order  adait- 
ting  the  will  to  probate  inrhidf  hia 
right  to  have  Jetten  ivoed  to  him. 
Estate  of  Biehardaon,  120  OaL  344, 
52  Pac  832.  Lettera  testameatary 
cannot  be  iaeiied  to  one  not  named  aa 
ezeeotor  in  the  will.  Estate  of  Wood, 
36  CaL  82.  Intention  of  testator  was 
to  constitote  his  ezeeiitorB  trustees 
instead  of  exeentors,  thoogh  he  named 
them  exeentors.  Smith  t.  Smith,  15 
Wash.  230,  46  Vmc  249. 
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tain  and  determine  whether  the  estate  is  worth  more  or  less  than 
ten  thousand  dollars,  [c] 

[c]  The  California  Statute  <0.  O.  P.  1349)  Provides:  "If  no  objection  is 
made  as  provided  in  section  thirteen  hundred  and  fifty-one,  the  court  ad- 
mitting a  win  to  probate,  afte/  the  same  is  proved  and  allowed,  must  issue 
letters  thereon  to  the  persons  named  therein  as  executors  who  are  competent 
to  discharge  the  trust,  unless  they  or  either  of  them  have  renounced  their 
right  to  letters.  In  the  order,  the  court  must  ascertain  and  determine 
whether  said  estate  is  worth  more  or  less  than  ten  thousand  dollars,  which 
determination  is  conclusive  for  the  purpose  of  giving  notice  to  creditors, 
but  for  no  other  purpose."    En.  March  11,  1872,  and  1907. 

The  Arisona  Statute  Provides:  ''The  court  admitting  a  win  to  probate, 
after  the  same  is  proved  and  aUowed,  must  issue  letters  thereon  to  the 
persons  named  therein  as  executors  who  are  competent  to  discharge  the 
trust,  who  must  appear  and  qualify,  unless  objection  is  made  as  provided 
in  section  217,  post."    Ariz.  Bev.  St.  1636. 

The  Idaho,  Montana,  North  Dakota,  Oklahoma^  South  Dakota*  Utah  and 
Wyoming  Statutes  are  the  same  as  the  California  except  that  after  the  word 
''court"  Montana  inserts  the  words  "or  judge,"  and  Wyoming  inserts 
"judge  or  commissioner  thereof  in  vacation."  Ida.  Bev.  St.  5340;  Mont. 
C.  C.  P.  2400;  N.  D.  Bev.  Cd.  8016;  Okla.  Bev.  St.  1521;  a  D.  Pro.  Cd.  69; 
Utah  Bev.  St.  3798;  Wyo.  Bev.  St.  4627. 

The  Nevada  Statute  Provides:  ' '  When  any  will  shall  have  been  admitted 
to  probate  the  district  court  shall  direct  letters  thereon  to  issue  to  the 
person  or  persons  named  in  the  wiU  to  execute  the  same,  who  may  be  compe- 
tent to  discharge  the  trust,  and  who  shaU  appear  and  qualify."  Kev.  Comp. 
L.  2812. 

The  Oregon  Statute  Provides:  "When  a  will  is  proven,  letters  testa- 
mentary shall  be  issued  to  the  persons  therein  named  as  executors,  or  to 
such  of  them  as  give  notice  of  their  acceptance  of  the  traat  and  are  quali- 
fied. If  all  the  persons  therein  named  decline  to  accept,  or  be  disqualified, 
letters  of  administration  vrith  the  wiU  annexed  shaU  be  issued  to  the  person 
to  whom  the  administration  would  have  been  granted  if  there  had  been  no 
wUl."     Or.  B.  4b.  C.  Cd.  1107. 

The  Washington  Statute  Provides:  "After  probate  of  any  will,  letters 
testamentary  shall  be  granted  to  the  persons  therein  appointed  executors. 
If  a  part  of  the  persons  thus  appointed  refuse  to  act,  or  be  disqualified, 
the  letters  shall  be  granted  to  the  other  persona  appointed  therein.  If  all 
such  persons  refuse  to  act,  letters  of  administration  with  the  will  annexed, 
shall  be  granted  to  the  person  to  whom  administration  would  have  been 
granted  if  there  had  been  no  will."  Wash.  BaL  Cd.  6125  (Pierce's  Cd. 
2417). 
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§  213.  Corporation  as  Ezecator. — ^The  statntes  make  pro- 
Tisions  whereby  corporations  may  act  as  execator8.[d]  In  some 
states  the  statutory  proyisions  on  this  subject  are  very  f ulL' 

§  214.  Harried  Woman  as  Executrix. — Under  the  statutes  of 
several  of  the  states,  a  married  woman  is,  in  a  measure,  disquali- 
fied to  act  as  an  executrix,  [e]  This  was  formerly  true  in  Cali- 
fornia, the  code  providing  as  follows:  ''When  an  unmarried 

[d]  The  California  Statute  (C.  O.  P.  1348)  Provides:  ''Corporations,  au- 
thorized by  their  artielea  of  incorporation  to  act  as  executor,  administrator, 
guardian  of  estates,  assignee,  receiver,  depository,  or  trustee,  and  having 
a  paid-up  capital  of  not  less  than  two  hundred  and  fifty  thousand  dollars, 
or  which  one  hundred  thousand  dollars  shall  have  been  aetuaUy  paid  in 
in  cash,  may  be  appointed  to  act  in  such  capacity  in  like  manner  as  indi- 
viduals. In  all  cases  in  which  it  is  required  that  an  executor,  administrator, 
guardian,  assignee,  receiver,  depository,  or  trustee,  shaU  qualify  by  taking 
and  subscribing  an  oath,  or  in  which  an  affidavit  is  required,  it  shall  be  a 
sufficient  qualification  by  such  corporation,  if  such  oath  shall  be  taken  and 
subscribed,  or  such  affidavit  made,  by  the  president  or  secretary  or  manager 
thereof;  and  such  officer  shaU  be  liable  for  the  failure  of  such  corporation 
to  perform  any  of  the  duties  required  by  law  to  be  performed  by  individuals 
acting  in  like  capacity  and  subject  to  like  penalties;  and  such  corporation 
shall  be  liable  for  such  failure  to  the  fuU  amount  of  its  capital  stock  and 
upon  the  bond  required  upon  its  assuming  the  trusts  provided  for  herein.'' 
En.  Stats.  1887,  21« 

The  Wyoming  Striate  Provides:  "Corporations  nmy  act  as  receivers, 
trustees,  administrators,  executors  and  guardians  under  the  direction  of  the 
eourts  of  this  state  having  jurisdiction;  and  they  may  be  appointed  to  such 
places  in  any  case  at  the  discretion  of  the  court,  judge  or  commissioner  in 
vacation,  provided,  that  such  corporations  shall  not  be  entitled  to  any 
compensation  for  their  attorneys  acting  for  them,  from  estate  in  charge, 
except  for  extraordinary  services.  Such  court,  judge  or  court  commissioner 
in  vacation  may,  in  such  eases,  require  from  such  corporation  such  bond 
as  they  may  deem  proper.  No  such  corporation,  however,  shall  be  appointed 
to  any  of  the  places  mentioned  in  this  section  unless  ten  thousand  dollars 
of  its  capital  stock  has  been  fully  paid  up.''    Wyo.  L.  1905,  p.  102,  see.  5. 

[e]  The  OaUfomla  Statute  (O.  O.  P.  1862)  Provides:  "A  married  woman 
may  be  appointed  an  executrix.  The  authority  of  an  executrix  who  was  un- 
married when  appointed  is  not  extinguished  nor  affected  by  her  marriage." 
En.  March  11,  1872.    Amd.  1891,  ISe. 

The  Arizona  Statute  is  the  same  as  the  California.    Aria.  Bev.  St.  1689. 

The  Idaho  Statute  Provides:  "When  an  unmarried  woman,  appointed 
executrix,  marries,  her  authority  is  extinguished.    When. a  married  woman 


8  See  Cal.  0.  C.  P.,  pp.  768-775,  Appendix. 
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woman,  appointed  executrix,  marries,  her  authority  is  extin- 
guished. When  a  married  woman  is  named  as  executrix,  she  may 
be  appointed  and  serve  in  every  respect  as  a  feme  sole.''  The 
legislature  has  very  sensibly  amended  this  statute,  so  that  the 
marriage  of  a  woman  does  not  affect  her  competency  as  an  ex- 
ecutrix.* Before  the  amendment,  the  supreme  court  had  decided 
that  the  authority  of  an  executrix  did  not  cease  ipso  facto  upon 
her  marriage,  but  that  she  merely  became  incompetent  and  liable 
to  be  removed^  her  authority  continuing  until  the  time  of  her 
removal^ 

is  named  as  execntriz,  she  may  be  appointed  and  serve  in  every  respect  as 
a  feme  sole."    Ida.  Bev.  St.  5343. 

The  Montana  Statute  Provides:  "When  an  nnmarried  woman,  appointed 
executrix  marries,  her  authority  is  not  extinguished.  When  a  married 
woman  is  named  as  executrix,  she  may  be  appointed  and  serve  in  every 
respect  as  an  unmarried  woman."    Mont.  C.  0.  P.  2403. 

''A  married  woman  may  be  an  executrix,  administratrix,  guardian  or 
trustee,  and  may  bind  herself  and  the  estate  she  represents  without  any  act 
or  assent  on  the  part  of  her  husband."    Mont.  C.  C.  252. 

The  Nevada  Statute  Provides:  <<When  an  unmarried  woman,  who  shall 
have  been  appointed  executrix,  shall  marry,  her  marriage  shaU  extinguish 
her  authority.  When  a  married  woman  is  nominated  as  executrix,  she 
may  be  appointed  and  serve,  in  all  respects,  as  if  she  were  a  feme  sole." 
Kev.  Comp.  L.  2815. 

The  North  Dakota^  Oklahoma^  South  Dakota^  and  Wyoming  Statutes  are 
the  same  as  the  Idaho.  N.  D.  Bev.  Cd.  8016;  Okl.  Bev.  St.  1524;  S.  D.  Fto. 
Cd.  72;  Wyo.  Bev.  St.  4630. 

The  Utah  Statute  Provides:  <<When  an  unmarried  woman,  appointed 
executrix,  marries,  the  court  or  judge  thereof  may,  upon  the  motion  of  any 
person  interested  in  the  estate,  revoke  her  authority  and  appoint  any  person 
in  her  place.  When  a  married  woman  is  named  in  a  last  will  as  executrix 
she  may  be  appointed  and  serve  in  every  respect  as  a  feme  sole."  Utah 
Bev.  St.  8801. 

The  Washington  Statute  Provides:  ''No  woman  shall  be  disqualified  from 
acting  as  executrix  of  the  last  wiU  of  a  deceased  person,  or  from  acting 

6  See  the  statutes  under  this  see-  of  an  administratrix,  while  it  extin- 

tion.  guishes  the  authority  to  act,  does  not 

T  Schroeder  v.  Superior  Court,  70  deprive  her  of  her  right  to  retain  pos- 

Cal.   343,   11    Fac.   651;    Estate  of  session  of  the  estate  until  her  sue* 

Alien,  78  GaL  581,  21  Pac  426;  Me-  eessor  is  appointed  or  she  is  otherwise 

Millan  v.  Hayward,  94  CaL  357,  20  ordered.    Buckl^  v.  Buckley,  16  Nev. 

Pae.  774.    In  Nevada  the  marriage  180. 
Trobftte  Lsw — ^20 
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S  216.  IGnor  or  Abwntee  Executor. — ^When  a  person  absent 
from  the  state,*  or  a  minor,  is  named  executor,  another  exeeator, 
if  there  is  one,  may  have  letters  testamentary  and  administer  the 
estate  imtil  the  return  of  the  absentee  or  the  majority  of  the 
minor,  who  may  then  be  admitted  as  joint  execntor.  If,  however, 
there  is  no  other  executor,  letters  of  administration  with  the  will 
annexed  must  be  granted;  but  the  court  may,  in  its  discretion, 
revoke  *  them  upon  the  return  of  the  absent  executor,  or  the  ar- 
rival of  the  minor  at  the  age  of  majority,  [f] 


Si  administratrix  of  the  estate  of  any  deceased  person  by  reason  of  being 
a  married  woman.''    Wash  Bal.  Cd.  6130a  (Pierce's  Cd.  2434). 

"It  any  execatriz  or  administratrix  marry,  her  hnsband  shall  not  thereby 
aeqnire  any  interest  in  the  effects  of  her  testator  or  intestate,  nor  shall  the 
administration  thereby  devolve  on  him,  but  the  marriage  shall  extinguish 
her  powers  and  the  letters  be  revoked."  Wash.  BaL  Cd.  6130  (Pierce's 
Cd.  2422). 

Tlw  Wyomliig  Statute  is  the  same  as  the  Idaho.    Wyo.  Bev.  St.  4630. 

[f]  Tlia  OaJifomia  Statute  (0.  0.  P.  1364)  Provides:  "Where  a  person  ab- 
sent from  the  state,  or  a  minor,  is  named  executor — ^if  there  is  another  execu- 
tor who  accepts  the  trust  and  qualifies — ^the  latter  may  hayc  letters  testamen- 
tary and  administer  the  estate  until  the  return  of  the  absentee  or  the  major- 
ity of  the  minor,  who  may  then  be  admitted  as  joint  executor.  If  there  is 
no  other  executor,  letters  of  administration  with  the  will  annexed  must  be 
granted;  but  the  court  may,  in  its  discretion,  revoke  them  on  the  return 
of  the  absent  executor,  or  the  arrival  of  the  minor  at  the  age  of  majority." 
En.  March  11,  1872. 

The  Arlnma,  Idaho,  Montana^  North  Dakota,  OUalioma^  South  Dakota, 
aad  Wyoming  Statutes  are  the  same  as  the  California,  except  that  instead 
of  the  words  ''court  may,  in  its,"  Montana  has  the  words  "Court  or  judge 
may  in  its  or  his."  Ariz.  Bev.  St.  1641;  Ida.  Bev.  St.  5346;  Mont.  C.  C.  P. 
2406;  N.  D.  Bev.  Cd.  8016;  OkL  Bev.  St.  1526;  S.  D.  Pro.  Cd.  74;  W70.  Bev. 
St.  4632. 


i  The  words  '  *  a  person  absent  from 
the  state, ' '  as  used  in  the  code,  mean 
"a  person  both  actually  and  con- 
structively absent;  that  is  to  say,  a 
person  who  is  out  of  the  state  and 
has  made  no  application  for  letters." 
Estate  of  Brown,  80  CaL  381,  22  Pac 
233. 

9  The  discretionary  power  to  re- 
move or  retain  an  administrator  with 
the  will  annexed  does  not  apply  where 


the  petition  for  the  removal  is  based 
upon  a  right  to  administer  conferred 
upon  the  petitioner  by  the  statute  and 
to  cases  in  which  C.  C.  P.  1383  ap- 
plies. There,  if  the  petitioner  is  not 
incompetent  by  reason  of  some  statu- 
tory disqualification,  the  court  has  no 
discretion  to  deny  the  petition.  £s* 
tate  of  Li  Po  Tai,  108  OaL  484^  41 
Pac.  480. 
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§  216.  Persons  Disqualifled  to  Act. — ^At  the  common  law  all 
persons  except  idiots  and  lunatics  were  competent  to  act  as  ex- 
ecutors; neither  infancy,  nonresidence,  coverture,  improvidence, 
ignorance,  nor  moral  delinquency  disqualified  one  for  the  office.^^ 
And  the  rule  now  universally  recognized  is,  that  a  person  may  be 
an  executor  who  is  not  expressly  declared  incompetent  by  law; 
courts  have  no  authority  to  adjudge  a  person  ineligible  unless 
he  falls  within  one  of  the  classes  expressly  pronounced  incom- 
petent by  statute."  The  codes  provide  that  no  person  is  com- 
petent to  serve  as  an  executor  who,  at  the  time  of  the  admission 
of  the  will  to  probate,  is  under  the  age  of  majority ;  convicted  of 
an  infamous  offense ;  or  adjudged  by  the  court  to  be  incompetent 

The  Kevada  Statate  Provides:  ''When  any  person  nnder  the  age  of 
twenty-one  years  shall  be  named  execntor,  or  under  the  age  of  eighteen 
years  executrix,  letters  of  administration  with  the  will  annexed,  shall  be 
granted  during  the  minority  of  such  person,  unless  there  is  another  execu- 
tor or  executrix,  who  shall  accept  the  trust  and  qualify,  in  which  case  letters 
testamentary  shall  issue  to  such,  who  shall  administer  the  estate,  until  the 
minor  shall  arrive  at  legal  age,  when  such  may  be  admitted  as  joint  execu- 
tor or  executrix. ' '    Nev,  Comp.  L.  2817. 

The  Oregon  Statate  Provides:  "If  a  person  be  named  in  a  will  as  execu- 
tor, who  is  a  nonresident  of  the  state  or  a  minor,  upon  the  removal  of  such 
disability .  he  is  entitled  to  qualify  as  such  executor,  if  he  apply  therefor 
within  thirty  days  from  the  removal  of  such  disability,  if  otherwise  compe- 
tent. If,  in  the  meantime,  an  administrator  with  the  will  annexed  has 
been  appointed,  his  powers  and  duties  cease  with  the  qualification  of  such 
executor;  but  if  another  executor  has  qualified  and  is  acting  as  such,  they 
thereby  become  joint  executors."    Or.  B.  &  C.  Cd.  1117. 

The  Utah  Statute  ProTldes  the  same  as  the  California,  except  that  the 
following  sentence  is  added:  "This  section  shall  not  be  construed  to  pre- 
vent the  court  from  appointing  as  executor  any  person  appointed  as  such 
by  a  court  of  any  other  state,  territory,  or  foreign  country."  Utah  Bev. 
St.  3803. 

The  Washington  Statate  Provides:  "If  the  executor  be  a  minor,  or  absent 
from  the  state,  letters  of  administration  with  the  wiU  annexed  shall  be 
granted,  during  the  time  of  such  minority  or  absence,  to  some  other  person, 

10  Kidd  ▼•  Bates,  120  Ala.  79,  74  inate  the  trustee  his  executor.  Estate 
Am.  St.  Eep.  17,  23  South.  735,  41       of  Delaney,  49  CaL  76.    As  to  the 

L.  B.  A.  154.  duties  of  the  executor  in  such  a  case, 

11  Estate  of  Bauquier,  88  CaL  302,  . 

^-  ^       ,-«    e-ftft     XT  11  J  1x^1        w«  Estate  of  Higgins,  15  Mont.  474, 

26  Pac.  178,  532;  Holladay  v.  Hoi-  **     '  ' 

laday,  16  Or.  147,  19  Pac.  81.    Where      39  Pac.  506,  28  L.  R.  A.  116  j  Jaspar 
a  testator  creates  a  trusty  he  may  nom-      v.  Jaspar,  17  Or.  590,  22  Pac  152. 
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to  exermie  the  duties  of  the  trust  because  of  drunkenness,  im- 
providence or  want  of  understanding  or  integrity. [g]  A  person 
cannot  be  said  to  be  disqualified  by  reason  of  "want  of  under- 
standing/' because  ignorant  of  our  language  and  eonstitution.^ 
And  the  fact  that  an  executrix  claims,  as  her  own,  property  which 
the  legatees  insist  belongs  to  the  estate,  does  not  of  itself  show 
a  want  of  "integrity"  on  her  part.  The  word  "integrity,"  as 
here  used,  means  soundness  of  moral  principle  and  character, 
probity,  honesty,  and  uprightness  in  business  relations.^  An  ad- 
verse interest  or  claim  held  by  an  executor,^^  or  a  want  of  har- 

QDleM  there  be  another  ezeentor,  who  shaU  accept  the  trust.  In  which  ease 
the  estate  shall  be  adminiatered  by  anch  other  exeentor,  until  the  disquali- 
ficatioD  shall  be  remoTcd,  when  such  minor,  having  arrived  at  full  age,  or 
such  absentee,  shaU  be  admitted  as  joint  executor  with  the  former.''  Wash. 
BaL  Cd.  6127  (Pierce 's  Cd.  2419). 

[g]  The  Calif oxniaBtatata  (O.  O.  P.  1350)  Provides:  "No  person  is  compe- 
tent to  serve  as  executor  who,  at  the  time  the  will  is  admitted  to  probate, 
is:  1,  Under  the  age  of  majority;  2.  Convicted  of  an  infamous  crime; 
3.  Adjudged  by  the  court  incompetent  to  execute  the  duties  of  the  trust  by 
reason  of  drunkenness,  improvidence,  or  want  of  understanding  or  integ- 
rity."   En.  March  11,  1872,  and  1877-78,  111;  1907. 

Tba  Arlnma,  Idalio,  Montana^  Vorth  Dakota,  OUahoma^  Sontli  Dakota^ 
Utab  and  Wyoming  Statutes  are  the  same  as  the  California,  except  that 
after  tho  word  ''court,"  in  subdivision  3,  Montana  adds  the  words  ''or 
judge,"  and  Wyoming  adds  "judge,  or  commissioners  thereof  in  vacation," 
Ariz.  Bev.  St.  1637;  Ida.  Bev.  St.  5341;  Mont.  C.  C.  P.  2401;  N.  D.  Bev. 
Cd.  8016;  Okl.  Bev.  St.  1522;  3.  D.  Pro.  Cd.  70;  Utah  Bev.  St  3799;  Wyo. 
Bev.  St.  4628. 

Tlia  Vevada  Statute  Pxoirides:  "No  person  shall  be  deemed  competent  to 
serve  as  executor  or  executrix  who  at  the  time  the  will  is  probated,  shall 
be:  First,  under  the  age  of  majority;  or,  second,  who  shall  have  been  con- 
victed ot  an  infamous  crime;  or,  third,  who,  upon  proof,  shall  be  adjudged 
by  the  court  incompetent  to  execute  the  duties  of  the  tmst  by  reason  of 
drunkenness,  improvidence  or  want  of  understanding.  If  any  such  person 
be  named  as  the  sole  executor  or  executrix  in  any  will,  or  if  all  the  per- 
sons so  named  are  incompetent,  or  shall  renounce  the  trust,  or  fail  to  appear 

12  Estate  of  Li  Po  Tai,  108  CaL  633,  105  Am.  St.  Bep.  127,  73  N.  E. 

484,  41  Pftc.  486.  806. 

18  Estate  of  Bauquier,  88  CaL  302,  i^  Estate  of  Bauquier,  88  CaL  312, 

26  Puc.  178,  532.    As  to  what  im-  26  Pae.  178,  532;   Estate  of  Bnin- 

moralitj  does  not  disqualif7  an  exeeu-  dage,  141  Gal.  638,  76  Pae.  175;  Bice 

tiiz,  see  Clark  v.  Patterson,  214  HL  t.  Tilton,  13  Wjo.  420,  80  Pae.  828. 
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mony  between  him  and  the  heirs  and  eoezeeutors,^  does  not  dis- 
qualify him.  A  nonresident  may  qualify  and  aet  as  an  executor ; 
but  he  must,  within  a  reasonable  time,  come  into  the  state,  sub- 
mit himself  to  the  jurisdiction  of  the  court,  and  personally  con- 
duct the  settlement  of  the  estate.^*  The  appointment  of  an  in- 
competent person  to  an  executorship  clothes  him  with  the  powers 
of  the  office  until  he  is  suspended  or  remoyed.^^ 

§  217.  Letters  Testamentary  with  Will  Annexed.* — ^If  no  ex- 
ecutor is  named  in  a  will,^''*  or  if  the  one  named  dies,*'  proves 
incompetent,  renounces  his  trust,**  fails  to  apply  for  letters,^  or 


and  qualify,  letteTs  of  administration  with  the  will  annexed  shall  iasne." 
Nev.  Gomp.  L.  2813. 

The  Oregon  Statute  Provides:  ''The  following  persons  are  not  qualified 
to  act  as  executors  or  administrators:  Non-residents  of  this  state,  minors, 
judicial  officers,  other  than  justices  of  the  peace,  persons  of  unsound  mind, 
who  have  been  convicted  of  any  felony  or  of  a  misdemeanor  involving  moral 
turpitude:  And  provided,  that  nothing  in  this  or  any  other  act  or  law  of 
the  state  of  Oregon  shall  be  held  to  exclude  or  disqualify  a  married  woman 
from  acting  as  administratrix  or  executrix  of  any  estate  of  any  deceased 
person  in  said  sUte."    Or.  St.  1135  (Or.  L.  1903,  p.  214). 

The  Washington  Statate  is  the  same  as  the  Oregon  except  that  the  follow- 
ing sentence  appears  after  the  word  "turpitude"  instead  as  above:  "And 
when  any  person  to  whom  letters  testamentary  or  of  administration  have 


lA  Clark  ▼.  Patterson,  214  BL  533, 
105  Am.  St  Bep.  127,  73  N.  E.  806. 

!•  Estate  of  Brown,  80  CaL  381, 
22  Pac.  233;  Estate  of  Kellej,  122 
GaL  379,  55  Pac  136 ;  Estate  of  Har- 
rison, 135  Gal.  7,  66  Pac  846;  Hecht 
V.  Carey,  13  Wyo.  154,  110  Am.  St 
Bep.  981,  78  Pac  705.  If  a  statute 
making  nonresidenca  a  disquaHfieation 
is  repealed  after  an  application  for 
letters  has  been  denied  on  the  ground 
of  such  nonresidence  of  the  appli- 
cant, his  application  may  be  renewed 
and  letters  granted  to  him.  In  re 
Connor,  16  Mont  465,  41  Pac  271. 

17  Schroeder  ▼.  Superior  Court,  70 
CaL  344,  11  Pftc  651. 


17ft  Where  the  probata  of  a  will  has 
been  refused,  but  the  supreme  court| 
on  appeal,  directs  it  to  be  admitted  to 
probate,  the  probate  court  will  not 
be  directed  to  issue  letters  of  admin- 
istration with  the  will  annexed  to 
petitioner,  unless  it  has  found  that  he 
is  a  proper  person  to  receive  letters. 
Wood,  In  re,  36  CaL  75. 

18  Estate  of  McDonald,  118  Oal. 
277,  50  Pac  399. 

i»  Estate  of  Garber,  74  Gal.  338,  16 
Pac  233. 

»  Bice  ▼.  Tiltoo,  IB  Wyo.  420,  80 
Psc  828. 
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neglects  to  qualify,  letters  of  administration  must  be  issued  as 
designated  and  provided  for  in  granting  letters  in  case  of  in- 
testacy, [h]  This  provision  for  the  issuance  of  letters  of  admin- 
istration with  the  will  annexed  is  not  restricted  to  any  class  of 
wills.  It  therefore  applies  to  foreign  wills.*^  The  statute  of 
California,  as  it  formerly  stood,  applied  only  to  wills  in  which 
an  executor  was  named,^  but  it  has  recently  been  amended.  The 
statutes  of  many  of  the  states  yet  remain  to  be  corrected  in  this 
particular.^  The  letters  of  an  administrator  with  the  will  an- 
nexed must  be  signed  by  the  clerk  of  the  court,  and  bear  the 
seal  thereof.** 

§  218.  Objections  by  Persons  Interested.* — ^Any  person  inter- 
ested in  the  estate  or  will  may  file  objections  in  writing  to  grant- 
ing Letters  to  the  executor  named  in  the  will,  which  must  be  heard 
and  determined  by  the  court.    A  petition  may,  at  the  same  time, 

been  issued  becomes  disqualified  to  aet  beeanse  of  leaving  the  state,  becom- 
ing of  unsound  mind,  or  is  convicted  of  any  crime  or  misdemeanor  involving 
moral  turpitude,  the  court  having  jurisdiction  shaU  revoke  his  or  her  let- 
ters."   Wash.  Bal.  Gd.  C195  (Pierce's  Cd.  2488). 

[h]  The  Oalifomla  Statute  (O.  O.  P.  ISGOa)  Provides:  **lf  no  executor  is 
named  in  the  will,  or  if  the  sole  executor  or  all  the  executors  therein  named 
are  dead,  or  incompetent,  or  renounce,  or  fail  to  apply  for  letters,  or  to 
appear  and  qualify,  letters  of  administration  with  the  will  annexed  must 
be  issued  as  designated,  and  provided  for  in  granting  of  letters  in  case  of 
intestacy."    En.  March  16,  1907. 

The  Arlzcma  Statate  Prorides:  "If  the  sole  executor  or  all  the  executors 
are  incompetent,  or  renounce,  or  fail  to  apply  for  letters,  or  to  appear  and 
qualify,  letters  of  administration,  with  the  wiU  annexed,  must  be  issued.^' 
Ariz.  Bev.  St.  1637. 

The  Idaho,  Montana,  North  Dakota^  Oklahoma^  South  Dakota^  Utah,  and 
Wyoming  Statutes  are  the  same  as  the  Arizona,  except  that  Idaho  omits 
the  words  following  the  word  "issued,"  and  North  Dakota  contains  the 
following  after  the  word  "qualify":  "or  if  there  is  no  executor  named  in 
the  will."    Ida.  Bev.  St.  5341;  Mont.  C.  G.  P.  2401;  N.  D.  Bev.  Cd.  8016; 

21  Estate  of  Goan,  132  GaL  401,  64  as  See  the  statutes  under  this  see- 
Pac.  691;   Estate  of  Brundage,  141       tion. 

Gal.  541,  75  Pac.  175.  24  See  the  statutes  under  section 

22  Estate  of  Van  Buncken,  120  GaL      222,  post 
843,  52  Pac.  819. 
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be  filed  for  letters  of  administration  with  the  will  annexed,  [i] 
The  objections  made  must,  as  a  rule,  be  such  as  to  show  that  the 
executor  is  incompetent  upon  some  of  the  grounds  specified  in  the 
code.*^  In  case  a  trust  company  is  named  executor,  the  court  has 
authority,  when  its  financial  responsibility  is  questioned,  to  in- 
quire into  its  condition,  and  refuse  its  appointment  if  its  assets 
appear  insufficient.^  When  a  trial  of  the  contest  is  had,  and 
findings  of  fact  are  made  by  the  court,  a  motion  for  a  new  trial 
is  proper,  and  an  appeal  will  lie  from  an  order  denying  it.*^ 

Okl.  Bay.  St.  1522;  8.  D.  Pro.  Gd.  70;  Utah  Bey.  St.  8799;  W70.  Bay.  St 
4628. 

Tbe  Kaysda,  Oregon  and  Wadiliigton  Statutes  are  set  forth  under  the 
preceding  leetion.     (See.  216,  ante.) 

[1]  The  Oalifomia  Statate  (O.  O.  P.  1861)  Provides:  "Any  person  inter- 
ested in  the  estate  or  will  may  file  objections  in  writing  to  granting  letters 
testamentary  to  the  persons  named  as  executors  or  any  of  them,  and  the 
objections  must  be  heard  and  determined  by  the  court;  a  petition  may,  at 
the  same  time,  be  filed  for  letters  of  administration  with  the  will  annexed." 
En.  March  11,  1872.    Amd.  1907. 

The  Arisona  Statate  Provides:  "Any  person  interested  in  a  will  may  file 
objections,  in  writing,  to  granting  letters  testamentary  to  the  persons  named 
as  executors,  or  any  of  them,  and  the  objections  must  be  heard  and  deter- 
mined by  the  court;  A  petition  may,  at  the  same  time  be  filed  for  letters 
•f  administration  with  the  will  annexed.''    Arin.  Bey.  St.  1638. 

The  Idaho,  Montana,  Nevada,  North  Dakota,  Oklahoma,  South  Dakota, 
Utah  and  Washington  Statutes  are  the  same  as  the  Arizona,  except  that 
Nevada  has  the  words  "executor  or"  preceding  the  word  "executors." 
Montana  adds  the  words  "or  judge"  after  the  word  "court."  Washington 
omits  the  latter  part  of  the  sentence  after  the  word  "may,"  and  contains 
the  following:  "Also  be  filed  for  the  issuance  of  letters  of  administration 
with  the  will  annexed,  in  all  proper  cases."  Ida.  Bey.  St.  5342;  Mont.  C. 
C.  P.  2402;  Nev.  Comp.  L.  2814;  N.  D.  Bev.  Cd.  8016;  Okl.  Bev.  St.  1523; 
S.  D.  Pro.  Cd.  71;  Utah  Bev.  St.  8800;  Wash.  BaL  Cd.  6126  (Pierce's  Cd. 
2418). 

The  Wyoming  Statate  Provides:  "Any  person  interested  in  a  will,  may 
tie  objections  in  writing  to  granting  letters  testamentary  to  the  persons 
named  as  executors  therein,  or  any  of  them  for  the  reason  stated  in  the 
next  preceding  section  (sec.  216,  ante),  and  the  objections  may  be  heard 

25  Estate  of  Bauquier,  88  OaL  302,  27  Estate  of  Bauquier,  88  Cal.  302, 

26  Pac  178,  682.  2^  p^^^    ^^3    532     ^^^^^^  ^^  g^^* 

2•InreKilbo^^6C•LApp.l61,      ^3  oaL  558,  83  P.L  649. 
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9  219.  Death  of  Ezecntor— Israance  of  Ofher  Letters.*— No 
execator  of  an  executor  can,  as  such,  be  authorized  to  administer 
on  the  estate  of  the  first  testator,^  but  upon  the  death  of  a  sole  or 
surviving  executor,  letters  of  administration  with  the  will  an- 
nexed must  be  issued  on  the  unadministered  estate  of  his  testa- 
tor.[j] 

§  220.  Appointment  of  an  Executor  by  an  Executor. — An  au- 
thority to  an  executor  to  appoint  an  executor  is  declared  void  by 
the  codes,  [k] 


§  221.  Authority  of  One  of  Several  Executors. — ^When  all  the 
executors  named  are  not  appointed  by  the  court,  those  who  are 
appointed  have  the  same  authority  to  act  as  if  all  were  appointed 
and  acting  together;  when  there  are  two  executors  or  administra- 
tors, the  act  of  one  of  them  is  effectual,  if  the  other  is  absent  from 

and  determined  by  the  court;  or  the  jadge  or  commissioner  thereof  in  vaca- 
tion. If  such  objections  are  snstained,  a  petition  may  then  be  filed  for 
letters  of  administration  with  the  wiU  annexed."    Wyo.  Bev.  St.  4629. 

[j]  The  OaUfomia  Statate  (0.  O.  P.  1353)  PiovideB:  '<No  executor  of  an 
executor  shaU,  as  such,  be  authorized  to  administer  on  the  estate  of  the 
first  testator,  but  on  the  death  of  the  sole  or  surviving  executor  of  any  last 
will,  letters  of  administration  with  the  will  annexed,  of  the  estate  of  the 
first  testator,  left  unadministered,  must  be  issued."    En.  March  11,  1878. 

The  Arizona^  Idaho,  Montana,  Keyada,  North  Dakota*  Oklahoma*  Bonth 
Dakota,  Utah,  Washingtoii,  and  Wyoming  Statatea  are  the  same  as  the  Cali- 
fornia. Ariz.  Bev.  St.  1640;  Ida.  Bev.  St.  5344;  Mont.  C.  C.  P.  2404;  Not. 
Comp.  L.  2810;  N.  D.  Bev.  Cd.  8016;  Okl.  Bey.  St  1525;  S.  D.  Pro.  Cd.  73; 
Utah  Bev.  St.  3802;  Wash.  Bal.  Cd.  6132  (Pierce's  Cd.  2424);  W70.  Bey. 
St.  4631. 

[k]  The  OaUfomia  Statate  (O.  O.  1372)  Proyidea:  ''An  authority  to 
lui  executor  to  appoint  an  executor  is  void."    En.  March  21,  1872. 

The  Montana,  North  Dakota,  Oklahoma^  Sonth  Dakota  and  Utah  Stat- 
utes are  the  same  as  the  California.  Mont.  C.  C.  1835;  K.  D.  Bey.  Cd. 
6179;  Okl.  Bey.  St.  6887;  S.  D.  Ciy.  Cd.  1086;  Utah  Bey.  St.  2819. 

2S  Cheyassus  y.  Burr,  134  CaL  434,  Hill,  6  Wash.  285,  33  Pac.  585.  The 
66  Pae.  568.  As  to  the  procedure  probate  court  has  no  jurisdiction  to 
when  a  husband  dies  who  has  been  receive  or  act  upon  an  account  pre- 
appointed executor  of  the  will  of  his  sented  hj  an  executor  of  an  executor 
wife,  and  who  has  entered  upon  the  against  the  estate  of  the  testator  of 
administration  of  the  separate  and  the  deceased  executofW  Wetslar  y* 
eommunitj  property,  see    Estate    of  Fitch,  62  CaL  688. 
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the  state,  or  is  laboring  under  a  legal  disability  to  serve,  or  has 
given  his  coexecutor  or  coadministrator  authority  in  writing  to 
act  for  both ;  and  when  there  are  more  than  two  executors  or  ad- 
ministrators, the  act  of  a  majority  ^  is  valid.  [1] 


§  222.  Authority  of  Administrator  with  Will  Annexed — ^An 
administrator  with  the  will  annexed  has  the  same  authority  over 
the  estate  which  an  executor  named  in  the  will  would  have,  and 

P]  Tbe  Oalifornla  Statate  (O.  O.  P.  1356)  Proiridss:  "When  aU  the 
executors  named  are  not  appointed  by  the  eourt,  those  appointed  have 
the  same  authority  to  perform  all  acts  and  discharge  the  trust,  required 
by  the  will,  as  effectually  for  every  purpose  as  if  all  were  appointed 
and  should  act  together;  where  there  are  two  executors  or  administrators, 
the  act  of  one  alone  shaU  be  effectual,  if  tho  other  ia  absent  from  the 
state,  or  laboring  under  any  legal  disability  from  serving,  or  if  he  has 
given  his  coexecutor  or  coadministrator  authority  in  writing,  to  act  for 
both;  and  where  there  are  more  than  two  executors  or  administrators,  the 
act  of  a  majority  is  valid."    En.  March  11,  1872. 

The  Arizdia^  Idaho,  Montana^  Korth  Dakota,  OUaluniUK  Sontb  Dakota, 
Utah  and  Wyoming  Btatates  are  the  same  as  the  California,  except  that 
Montana  contains  the  words  ''or  judge"  after  "court,"  and  Wyoming 
omits  the  words  "by  the  eourt."  Ariz.  Bev.  St.  1642;  Ida.  Bev.  St.  5346; 
Mont.  C.  C.  P.  2406;  N.  D.  Bev.  Gd.  8016;  Okl.  Bev.  St.  1527;  Q.  D.  Pro. 
Cd.  75;  Utah  Bev.  St.  dOlO;  Wyo.  Bev.  St.  4633. 

The  Nevada  Statute  Pxovldes:  "When  all  the  persons  named  as  execu- 
tors, or  executrixes,  shaU  not  be  appointed  by  the  court,  such  as  shall  be 
appointed  shaU  have  the  same  authority  to  perform  evtry  act  and  dis- 
charge every  trust  required  by  the  will,  and  their  acts  shall  be  effectual 
for  every  purpose  aa  if  all  had  been  appointed,  and  should  act  together. 
When  there  ave  two  executors  or  administrators,  the  acta  of  one  alone 
shall  be  valid,  if  tho  other  is  absent  from  the  state  or  for  any  cause  is 
laboring  under  any  legal  disability;  and  when  there  are  more  than  two, 
the  act  of  a  majority  shall  be  sufficient."    Nev.  Gomp.  L.  2818. 

The  Washington  Statute  Provides:  "When  all  the  executors  named  shall 
not  be  appointed  by  the  court,  such  as  are  appointed  shall  have  the  same 
authority  to  perform  every  aet,  and  discharge  every  trust  required  by 


S9  The  aUowance  of  a  claim  against 
the  estate  of  one  coadministrator  is 
the  act  of  all.  Willis  v.  Farley,  24 
Gal.  490.  A  majority  of  the  represen- 
tatives cannot  deprive  one  of  the  ad- 
vice and  assistanee  of  counseL  Es- 
tate of  Scott,  1  GaL  App.  740,  83 
Pae.  85.    Where  only  one  of  two  ex- 


eeutors  has  acted,  and  the  decree  of 
distribution  refers  to  him  alone,  the 
other,  absent  from  the  state,  is  not  a 
necessary  party  to  an  action  against 
the  former  by  a  distributee  to  recover 
his  share  of  the  estate.  Wheeler  v. 
Bolton,  64  OaL  808. 
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his  acts  are  as  efficacious  for  all  purposes,  [m]  He  can,  for  ex- 
ample, sell  the  testator's  real  estate,  if  the  executor  named  in 
the  will,  who  has  died,  was  authorized  to  sell  it.^ 

tbe  wiU,  and  tbeir  acts  shaU  be  as  effeetnal  for  everj  parpose  as  if 
aU  were  appointed  and  should  act  together."  Wash.  Bal.  Cd.  0133  (Fieree'a 
Cd.   2425). 

[m]  Ths  California  SUtnte  (O.  O.  P.  1356)  ProvidM:  ''Administrator* 
with  the  will  annexed  have  the  same  authoritj  over  the  estates  whieh 
executors  named  in  the  will  would  have,  and  their  acts  are  as  effectual 
for  all  purposes.  Their  letters  must  be  signed  by  the  clerk  of  the  court, 
and  bear  the  seal  thereof."    En.  March  11,  1872. 

TlM  Arizona,  Idaho,  Montana^  Oklahoma^  Sooth  Dakota,  Utali  and 
Wyoming  Statutes  are  the  same  as  the  California,  except  that  Oklahoma 
has  the  words  "judge  ot  probate  court"  in  place  of  the  words  "clerk  of 
the  court,"  and  Utah  omits  the  sentence  following  the  word  "pur- 
poses." Ariz.  Bev.  St.  1643;  Ida.  Bev.  St.  5347;  Mont  G.  C.  P.  2407; 
Okl.  Bev.  St.  1528;  S.  D.  Pro.  Cd.  76;  Utah  Bev.  St  3911;  Wyo.  Bev.  St. 
4634. 

The  Nevada  Statute  Provides:  <' Administrators  with  the  will  annexed 
shall  have  the  same  authority  as  the  executor  named  in  the  will  would 
have  had  if  he  should  have  qualified,  and  their  acts  shall  be  as  effectual 
for  every  purpose."    Nev.  Comp.  L.  2819. 

"Letters  testamentary  and  of  administration  with  the  will  annexed,  shall 
be  signed  by  the  clerk,  and  be  under  the  seal  of  the  court"  Nev. 
Comp.  L.  2820. 

The  Washington  Statute  Provides:  "Administrators  with  the  will  an- 
nexed shall  have  the  same  authority  as  the  executor  named  in  the  will 
would  have  had,  and  their  acts  shall  be  as  effectual  for  every  purpose." 
Wash.  Bal.  Cd.  6134  (Pierce's  Cd.  2426). 

"Letters  testamentary  and  of  administration  with  the  will  annexed  shall 
be  signed  by  the  clerk  of  the  superior  court,  and  be  under  the  seal  of 
the  court,  and  a  copy  of  the  will  shall  be  attached  to  the  letters."  Wash. 
Bal.  Cd.  6135   (Pierce's  Cd.  2427). 

ao  Kidwell  v.  Brummagin,  32  CaL  437;  Crouse  v.  Peterson,  130  CaL  160, 
SO  Am.  St  Bep.  89,  62  Pac  475,  615. 
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ARTICLE  IL 

ISSUANCE  OP  LETTERS  OP  ADMINISTRATION. 

S  226.  Order  of  persons  entitled  to  administer. 

I  227.  Preference  of  persons  equally  entitled* 

S  228.  Discretion  of  court  in  certain  cases. 

§  229.  Persons  disqualified  to  act, 

S  230.  Minor  or  incompetent. 

I  231.  Married  woman. 

§  232.  Right  of  partners  to  administer. 

$  233.  Necessity  of  administration. 

§  226.  Order  of  Persons  Entitled  to  Administer.— The  Cali- 
fornia code  [a]  provides  that  ** administration  of  the  estate  of  a 

[a]  The  California  Statnta  (0.  0.  P.  1365)  Provides:  '<  Administration 
of  the  estate  of  a  person  dying  intestate  must  be  granted  to  some  one  or 
more  of  the  persons  hereinafter  mentioned,  the  relatives  of  the  deceased 
being  entitled  to  administer  only  when  they  are  entitled  to  succeed  to 
his  personal  estate  or  some  portion  thereof;  and  they  are,  respectively, 
entitled   thereto    in    the   following   order: 

"1.  The  surviving  husband  or  wife,  or  some  competent  person  whom  he  or 
she  may  request  to  have  appointed.  2.  The  children.  3.  The  father  and  mother. 
4.  The  brothers.  5.  The  sisters.  6.  The  grandchildren.  7.  The  next  of  kin 
entitled  to  share  in  the  distribution  of  the  estate.  8.  The  public  administra- 
tor. 9.  The  creditors.  10.  Any  person  legally  competent.  If  the  decedent 
was  a  member  of  a  partnership  at  the  time  of  his  decease,  the  surviving 
partner  must  in  no  case  be  appointed  administrator  of  his  estate.  This  sec- 
tion shall  apply  to  the  relatives  of  the  previously  deceased  spouse  of  dece- 
dent when  entitled  to  succeed  to  some  portion  of  the  estate  under  subdivi- 
sion 8  of  section  1386  of  the  Civil  Code."  En.  March  11,  1872.  Amd.  1875- 
76,   102;    1877-78,   111;    1907. 

The  Arizona  Statute  Provides:  "Administration  of  the  estate  of  a  per- 
son dying  intestate  must  be  granted  to  some  one  or  more  of  the  persons 
hereinafter  mentioned,  and  they  are,  respectively,  entitled  thereto  in  the 
following  order:  1.  The  surviving  husband  or  wife,  or  some  competent 
person  whom  he  or  she  may  request  to  have  appointed.  2.  The  children. 
3.  The  father  or  mother.  4.  The  brothers.  5.  The  sisters.  6.  The  grand- 
children. 7.  The  next  of  kin  entitled  to  share  in  the  distribution  of  the 
estate.  8.  The  creditors.  9.  Any  person  legally  competent.  If  the  de- 
cedent was  a  member  of  a  partnership  at  the  time  of  his  decease  the 
surviving  partner  must  in  no  case  be  appointed  administrator  of  his 
estate.''     Ariz.  Bev.  St.  1647. 

The  Montana,  Oklahoma  and  Sonth  Dakota  Statutes  are  the  same  as 
the  Arizona,  except  that  in  the  first  sentence  of  the  Montana  the  words 
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person  dying  intestate  ^  must  be  granted  to  some  one  or  more  of  the 
persons  hereinafter  mentioned,  the  relatives  of  the  deceased  being 
entitled  to  administer  only  when  they  are  entitled  to  succeed  *  to 


"estate  of  all  persons"  are  used  instead  of  ''the  estate  of  a  person." 
Mont.  C.  C.  P.  2430;  Okl.  Bev.  St.  1632;  8.  D.  Pro.  Cd.  80. 

The  Idaho  Statute  is  the  same  as  the  Arizona  to  and  including  sub- 
division 7,  which  is  followed  by:  "8.  Any  of  the  kindred;  9.  The  public 
administrator;  10.  The  creditors;  11.  Any  person  legally  competent.  If 
the  deceased  was  a  member  of  a  partnership  at  the  time  of  hia  decease, 
the  surviving  partner  must  in  no  case  be  appointed  administrator  of  the 
estate."    Ida.  Bev.  St.  5351. 

The  Karada  Statute  ProTides:  "Administration  of  the  estate  of  a  person 
dying  intestate  shall  be  granted  to  some  one  or  more  of  the  persons  here- 
inafter mentioned,  and  they  shaU  be  respectively  entitled  in  the  following 
order:  First — ^The  surviving  husband  or  wife,  or  such  person,  aa  he  or  she 
may  request  to  have  appointed.  Second — The  children.  Third — ^The  father, 
or  mother.  Fourth— The  brother.  Fifth— The  sister.  Sixth— The  grand- 
children. Seventh — Any  other  of  the  kindred  entitled  to  share  in  the  dis- 
tribution of  the  estate.  Eighth — ^The  creditors.  Ninth — ^The  public  admin- 
istrator. Tenth — ^Any  of  the  kindred  not  above  enumerated,  within  the 
fourth  degree  of  consanguinity.  Eleventh — ^Any  person  or  persons  legaUy 
competent."    Nev.  Comp.  L.  2823. 

The  North  Dakota  Statute  PiOTldes:  ''Administration  of  the  estate  of 
a  person  dying  intestate  must  be  granted  to  some  one  or  more  of  the  per- 
sons hereinafter  mentioned,  and  they  are  respectively  entitled  thereto  in 
the  following  order:  1.  The  surviving  husband  or  wife,  or  some  competent 
person  whom  he  or  she  may  request  to  have  appointed.  2.  The  children. 
8.  The  father  or  mother.  4.  The  brothers.  5.  The  sisters.  8.  The  grand- 
children. 7.  The  next  of  kin  entitled  to  share  in  the  distribution  of  the 
estate.  8.  The  creditors.  9.  Any  person  legally  eompetent.  10.  The  pub- 
lic administrator  of  the  county  wherein  there  is  property  of  the  decedent 
which  remains  unadministered,  as  general  or  special  administrator  there- 
of. If  the  decedent  was  a  member  of  a  partnership  at  the  time  of  his 
decease,  the  surviving  partner  must  in  no  case  be  appointed  administrator 
of  hia  estate.    If  any  person  entitled  to  administration  is  a  minor  letters 


1  A  decedent  leaving  a  will  where- 
in no  executor  is  named  does  not  die 
intestate.  Estate  of  Barton,  52  Cal. 
538;  Estate  of  Yon  Buncken,  120  CaL 
843,  52  P&c.  819. 

8  California  C.  G.  P.  1365  entitles 
the  brothers  of  the  decedent  to  admin- 
istration only  when  they  are  entitled 
to  succeed  to  the  estate  or  some  por- 
tion thereof,  in  the  sense  of  section 


1383  and  section  1386  of  the  Civil 
Code,  defining  "succession."  Estate 
of  Wakefield,  136  Cal.  110,  68  Pac 
499. 

A  second  cousin  of  a  decedent  who 
left  surviving  him  a  fsther  and 
brother  residing  in  Germany,  not  be- 
ing entitled  under  the  statute  to  suc- 
ceed to  any  part  of  the  personal  es- 
tate.  Is  not  entitled|  aa  against  the 


ISSUANCE  OF  LETTEBS  OF  ADMINISTBATION. 


817 


his  personal  estate  or  some  portion  thereof;*  and  they  are,  re- 
speetiYely,  entitled  thereto  in  the  following  order:  the  surviving 


muflt  be  granted  to  his  or  her  gnardian,  or  any  other  person  entitled  to 
letters  of  administration,  in  the  discretion  of  the  conrt.  No  person  is  com- 
petent to  serve  as  administrator  or  administratrix,  who,  when  appointed, 
is:  1.  Under  the  age  of  majority.  2.  Convicted  of  an  infamous  crime.  3. 
Adjudged  by  the  court  incompetent  to  execute  the  duties  of  the  trust  by 
reason  of  drunkenness,  improvidence,  or  want  of  understanding  or  integrity. 
A  married  woman  must  not  be  appointed  administratrix.  When  an  unmar- 
ried woman  appointed  administratrix,  marries,  her  authority  is  extin- 
guished."   N.  D.  Bev.  Cd.  8022;  N.  D.  Laws,  1907,  pp.  170,  171. 

"To  each  of  the  above  classes  in  succession  a  period  of  ten  days  com- 
mencing with  the  death  of  the  decedent  is  allowed  within  which  to  apply 
for  administration  before  a  petition  can  be  presented  by  any  person  of  a 
subsequent  class."    N.  D.  Bev.  Cd.  8023. 

The  Oregon  Statute  Provides:  "Administration  of  the  estate  of  an  intes- 
tate shall  be  granted  by  the  county  court,  authorized  to  take  proof  of  a 
will  as  prescribed  in  section  1106,  in  case  such  intestate  had  made  a  will. 
Administration  shall  be  granted  and  letters  thereof  issued,  as  follows:  1. 
To  the  widow  or  next  of  kin,  or  both,  in  the  discretion  of  the  court;  2. 
To  one  or  more  of  the  principal  creditors;  or  3.  To  any  other  person 
competent  and  qualified  whom  the  court  may  select."    Or.  B.  &  0.  Cd.  1112. 

"The  persons  named  in  the  subdivisions  of  the  last  section,  if  qualified 
and  competent  for  the  trust,  shall  be  entitled  to  administration  in  the 
order  therein  named."    Or.  B.  &  C.  Cd.  1113. 

"If  the  deceased  were  a  married  woman,  the  administration  in  all  eases 
shall  be  granted  to  her  husband,  if  he  be  qualified  and  competent  for  the 
trust,  and  apply  therefor  within  thirty  days  from  her  decease,  unless  by 
force  of  a  marriage  settlement,  or  otherwise,  she  shall  have  made  some 
testamentary  disposition  of  her  property  which  shall  render  it  necessary 
and  proper  to  grant  the  administration  to  some  other  person."  Or.  B. 
ft  C.  Cd.   1114. 


public  administrator,  to  appointment 
as  administrator.  Estate  of  Eggers, 
114  Cal.  464,  46  Pac  380. 

A  son  who  has  conveyed  to  his 
fatho'  all  his  interest  in  his  deceased 
mother's  estate  is  not  entitled  to 
"succeed"  to  any  portion  thereof. 
Estate  of  Edson,  143  CaL  607,  77 
Pftc  451. 

Letters  of  administration  should 
not  be  granted  to  the  widow  of  de- 
cedent, who  had  previously  entered 
into  a  contract  with  him  by  which 
eaeh  mutually  relinquished  all  inher- 


itable interest  in  the  other's  estate. 
Estate  of  Davis,  106  Cal.  453,  39  Pftc. 
756. 

s  Estate  of  Wakefield,  136  Cal.  110, 
68  Pac  499.  CaL  C.  C.  P.,  section 
1365,  contemplates  only  cases  where  a 
party  takes  personal  property  by  suc- 
cession. The  public  administrator  is 
entitled  to  letters  of  administration 
as  against  a  relative  of  the  deceased 
who  is  not  entitled  to  succeed  to  any 
^of  his  personal  estate.  Estate  of 
Eggers,  114  CaL  464.  46  Pac  380. 
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husband  or  wife,^  or  some  competent  person  whom  he  or  she 
may  request  to  have  appointed;**  the  children ;•  the  father  and 

The  XJtali  8tatnt«  Provides:  ''Administration  of  the  estate  of  a  person 
dying  intestate,  must  be  granted  to  some  one  or  more  of  the  persons  here- 
inafter mentioned,  the  relatives  of  the  deceased  being  entitled  to  admin- 
ister only  when  they  are  entitled  to  succeed  to  his  personal  estate  or  some 
portion  thereof;  and  they  are  respectively  entitled  thereto  in  the  following 
order:  1.  The  surviving  husband  or  wife.  2.  The  children.  3.  The  father 
or  mother.  4.  The  brothers  or  sisters.  5.  The  grandchildren.  6.  The  next 
of  kin.  Administration  may  be  granted  to  one  or  more  competent  persons 
although  not  otherwise  entitled  to  the  same,  at  the  written  request  of 
the  person  entitled,  filed  in  the  court."    Utah  Bev.  St.  3812. 

The  Washington  Statuto  Provides:  "Administration  of  the  estate  of  a 
person  dying  intestate,  shall  be  granted  to  some  one  or  more  of  the  persons 


4  The  surviving  wife  of  a  decedent 
is  his  "relative,"  within  the  mean- 
ing of  section  1365,  C.  C.  P.,  and  is 
entitled  to  letters  only  when  she  is 
entitled  to  succeed  to  his  personal  es- 
tate, or  some  portion  of  it.  Estate 
of  Davis,  106  Cal.  453,  39  Pac.  756. 

The  right  of  a  husband  to  letters 
may  be  lost  by  his  delay  in  applying 
therefor.  Estate  of  Sutton,  31  Wash. 
340,  71  Pac.  1012.  Where  a  husband 
who  had  been  appointed  administra- 
tor of  his  wife's  estate  died,  and  her 
property  is  left  with  his  representa- 
tives, who  for  nearly  two  years  are 
allowed  to  administer  undisturbed,  her 
representatives  are  estopped  to  claim 
any  right  to  administer.  Estate  of 
Hill,  6  Wash.  285,  33  Pac.  585. 

s  The  nominee  of  a  surviving  hus- 
band or  wife  must  be  appointed,  ir- 
respective of  whether  they  are  ei^ 
titled  to  administration.  Estate  of 
Bedell,  97  Gal.  339,  32  Pac.  323. 
Therefore  a  surviving  husband  who  is 
a  felon  has  a  right  to  nominate  an 
administrator  of  his  wife's  estate. 
McLean  v.  Toller,  33  Wash.  166,  73 
Pae.  1123.  A  nonresident  may  select 
a  competent  person  to  administer  her 
husband's  estate.    Estate  of  Dorris, 


93  Gal.  611,  29  Pac.  244;  Estate  of 
Stevenson,  72  Cal.  165,  13  Pac  404; 
Estate  of  Cotter,  54  Cal.  215;  Estate 
of  Dorris,  93  Cal.  611,  29  Pac.  244. 
And  a  widow  who  is  a  minor  is  en- 
titled to  nominate  a  competent  admin- 
istrator. Estate  of  Stewart,  18  Mont. 
595,  46  Pac.  806.  A  widow  who  mar- 
ries again  before  the  letters  of  admin- 
istration are  issued  has  the  right  to 
have  the  administrator  appointed 
whom  she  names  in  a  written  request. 
Estate  of  Dow,  132  Cal.  309,  64  Pae. 
402,  distinguishing  Estate  of  Allen,  78 
Cal.  581,  21  Pac.  426.  But  the  nom- 
inee of  a  surviving  wife,  who,  at  the 
death  of  her  husband,  was  living  apart 
from  him  under  written  articles  of 
separation,  whereby  each  relinquished 
all  right  to  the  other  estate,  was  de- 
nied letters  in  Estate  of  Davis,  10() 
Cal.  463,  39  Pac.  756.  A  widow  who 
requests  the  appointment  of  a  per- 
son in  lieu  of  the  brother  of  the 
deceased,  to  whom  letters  have  issued, 
may  revoke  her  request  at  any  time 
before  the  court  acts  thereon.  Estate 
of  Shiels,  120  Cal.  347,  52  Pac.  808. 
6  An  adopted  daughter,  who  is  sole 
heir  of  a  decedent,  is  entitled  to  ad- 
minister upon  his  estate  in  preference 
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mother ;  ^  the  brothers ;  the  sisters ;  the  grandohildren ;  the  next  of  kin 
entitled  to  share  in  the  distribution  of  the  estate ;  ^  the  public  ad- 

hereinafter  mentioned,  and  they  shaU  be  respectively  entitled  in  the  fol- 
lowing order:  1.  The  aurviying  husband,  or  wife,  or  such  person  as  he  or 
she  may  request  to  have  appointed;  2.  The  next  of  kin,  in  the  following 
order:  (1)  Child  or  children;  (2)  Father  or  mother;  (3)  Brothers  or  sis- 
ters; (4)  Grandchildren;  3.  To  one  or  more  of  the  principal  creditors: 
Provided,  that  if  the  person  so  entitled  or  interested  shall  neglect  for  more 
than  forty  days  after  the  death  of  the  intestate  to  present  a  petition  for 
letters  of  administration,  or  if  there  be  no  relatives  or  next  of  kin,  or  if 
the  heirs  or  one  or  more  of  the  principal  creditors,  in  writing,  waive  their 
right  to  administration,  or  if  there  be  no  principal  creditor  or  creditors, 
then  the  superior  court  or  judge  may  appoint  any  suitable  and  competent 
person  to  administer  such  estate."  Wash.  Bal.  Cd.  6141  (Pierce's  Cd. 
2433). 

The  Wyoming  SUtate  Provides:  "Administration  of  the  estate  of  a  per- 
son dying  intestate  must  be  granted  to  some  one  or  more  of  the  persons 
hereinafter  mentioned,  the  relatives  of  the  deceased  being  entitled  to  ad- 
minister only  when  they  are  entitled  to  succeed  to  his  personal  estate,  or 
•ome  portion  thereof;  and  they  are,  respectively,  entitled  thereto  in  the 


to  the  sister  of  the  adoptive  parent. 
Estate  of  McEeag,  141  Cal.  403,  99 
Am.  St.  Bep.  80,  74  Pac.  1039. 
Where,  after  the  death  of  a  woman, 
her  son  transferred  aU  his  interest  in 
her  estate  to  his  father,  the  death  of 
the  father,  leaving  the  son  as  one  of 
his  heirs,  prior  to  the  granting  of 
administration  on  the  mother's  estate, 
did  not  reinvest  the  son  with  an  in- 
terest therein.  Estate  of  Edson,  143 
Cal.  607,  77  Pac.  451. 

An  illegitimate  son  is  not  entitled 
to  administer  on  the  estate  of  his 
father,  as  against  a  brother  of  the 
father.  In  re  Pico,  52  Cal.  84;  Es- 
tate of  Heaton,  135  Cal.  385,  67  Pac. 
321;  Gamer  v.  Judd  (CaL),  64  Pac. 
1076.  An  adjudication  against  an  ap- 
plicant for  letters  upon  the  ground  of 
Illegitimacy  is  an  estoppel  as  to  prior 
right,  but  does  not  preclude  his  ap- 
pointment in  case  of  removal  of  the 
successful  applicant.  In  re  Pico,  56 
CaL  413. 


7  A  mother  and  daughter  perished 
in  a  wreck,  the  daughter  dying  first. 
The  daughter  died  intestate  leaving 
her  mother  her  sole  heir.  Her  mother 
left  a  last  will  bequeathing  her  prop- 
erty to  her  two  sons.  It  was  held  that 
the  sons  were  not  entitled  to  adminis- 
tration on  the  estate  of  the  daughter, 
under  section  1365,  CaL  C.  C.  P.,  aa 
they  became  possessed  of  her  estate, 
not  as  her  heirs,  but  by  reason  of  be- 
ing devisees  under  their  mother 's  will. 
Estate  of  Wakefield,  136  Cal.  110,  68 
Pac.  499. 

8  That  section  of  the  statute  which 
provides  that  any  other  of  the  next 
of  kin  who  would  be  entitled  to  share 
in  the  distribution  of  the  estate  shall 
be  entitled  to  administer  must  be  con- 
strued to  mean  the  next  of  kin  capable 
of  inheriting,  or  who  would  be  entitled 
to  distribution  if  there  be  no  nearer 
kindred.  Anderson  t.  Potter,  5  CaL 
63. 
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ministrator;**  the  creditors;*  any  person  legally  competent." ^® 
An  adult  in  any  of  the  classes  mentioned  by  this  section  is  given 

following  order:  1.  The  enryiving  husband  or  wife,  or  some  eompetent 
person  whom  he  or  she  may  request  to  have  appointed.  2.  The  children. 
8.  The  father  or  mother.  4.  The  brothers.  5.  The  sisters.  0.  The  grand- 
children. 7.  The  next  of  kin  entitled  to  share  in  the  distribution  of  the 
estate.  8.  The  creditors.  9.  Any  person  legally  competent.  If  the  dece- 
dent was  a  member  of  a  partnership  at  the  time  of  his  decease,  the  sur- 
iriving  partner  must  not  be  appointed  administrator  of  the  estate,  if  he 
be  competent  only  by  reason  of  paragraphs  eight  and  nine  above  set  forth.'' 
Wyo.  Bey.  St.  4635. 


s*  The  public  administrator  is  en- 
titled to  letters  in  preference  to  a 
nonresident  heir  or  his  nominee.  Es- 
tate of  Muersing,  103  Gal.  585,  37 
Pac.  520;  Estate  of  Hyde,  64  CaL  228, 
30  Pac.  804.  Or  in  preference  to 
creditors.  Estate  of  McKinnon,  64 
Cal.  226,  30  Pac.  437.  Or  to  tbe  ap- 
pointee of  an  executor  who  has  re- 
nounced his  rights.  Estate  of  Garber, 
74  Cal.  340,  16  Pac.  233.  Or  to  the 
sister  of  an  executrix  who  died  four 
years  after  the  testator  without  haying 
applied  for  letters.  Estate  of  Mc- 
Donald, 118  Gal.  280,  50  Pac.  399. 

The  statute  authorizing  the  ap- 
pointment of  the  public  administrator 
in  cases  of  intestacy  has  no  applica- 
tion where  the  deceased  left  a  will 
in  which  no  executor  is  named.  Es- 
tate of  Yon  Buncken,  120  Gal.  343, 
62  Pac  819. 

A  public  administrator  who  applies 
for  letters  as  a  creditor  does  not 
waiye  his  right  to  apply  in  his  official 
capacity.  Estate  of  McKinnon,  64 
CbL  226,  30  Pac.  437. 

•  One  whose  claim  if  for  funeral 
expenses  is  not  a  ' '  creditor. ' '  Estate 
of  Sulliyan,  25  Wash.  430,  65  Pac. 
793.  An  officer  of  a  corporation 
which  is  a  creditor  is  not  himself  a 
"creditor."  Estate  of  Owens,  30 
Utah,  351,  85  Pac.  277.  One  who  ad- 
TanoM  money  to  file  a  petition  for 


appointment  as  administrator,  and  to 
redeem  land  from  a  tax  sale,  is  not 
thereby  entitled  to  appointment. 
State  y.  Woody,  20  Mont.  413,  51  Pac. 
975. 

If  the  claim  of  one  creditor  is  for 
$60,000,  and  the  claims  of  the  other 
creditors  are  less  than  $100,  the 
former  is  entitled  to  administer  an 
a  ''principal  creditor,"  under  the 
Washington  statutes.  Estate  of  Sul- 
livan, 25  Wash.  430,  65  Pac.  793. 
The  right  of  the  ' '  principal  creditor ' ' 
to  be  appointed  is  waiyed,  where  he 
petitions  for  the  appointment  of  an- 
other person.  Estate  of  Sullivan,  25 
Wash.  430,  65  Pac  793. 

When  a  creditor  has  been  appointed 
administrator,  another  creditor  who 
seeks  to  have  him  removed  and  him- 
•elf  appointed,  simply  because  he 
is  the  principal  creditor,  must  plead 
the  facts  which  make  him  such.  A 
general  averment  to  that  effect  is  not 
enough.  Gusick  v.  Hammer,  25  Or. 
472,  36  Pac.  525. 

10  Administration  may  be  initiated 
and  had  at  the  instance  of  any  person 
legally  entitled.  Estate  of  Strong, 
119  GaL  666,  51  Pac  1078.  The  mere 
fact  that  one  is  not  of  kin  to  the  de- 
ceased does  not  incapacitate  him  to 
hold  the  office  of  administrator.  A 
stranger  is  legally  competent.  Es- 
tate of  Kirtlan,  16  GaL  161. 
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no  preference  over  minors  in  the  same  class.^^  The  right  of  any 
person  to  be  preferred  to  others  may  be  lost  by  delay .^  And 
the  granting  of  letters  out  of  the  prescribed  order  is  not  a  nullity, 
but  it  is  erroneous,  since  the  court  has  no  discretion,  but  must  ap- 
point the  applicapt  who  has  a  prior  right.^ 

§  227.  Preference  of  Persons  Equally  Entitled. — Of  several 
persons  claiming  the  right  and  equally  entitled  to  administer  upon 
an  estate,  males  must  be  preferred  to  females,  and  relatives  of 
the  whole  to  those  of  the  half  blood,  [b]  The  statutes  are  man- 
datory in  this  particular.  Therefore  a  son  is  entitled  to  letters 
of  administration,  to  the  exclusion  of  a  daughter ;  and  it  is  error 
to  grant  joint  letters  to  them  as  being  equally  entitled  thereto.^^ 
And  an  assignee  of  the  legacy  of  a  daughter  is  not  entitled  to  ad- 

P>]  The  Oallfomia  Statate  (O.  O.  P.  1866)  Proyldes:  ''Of  several  persons 
claiming  and  equally  entitled  to  administer,  males  must  be  preferred  to 
females,  and  relatives  of  the  whole  to  those  of  the  half  blood.''  En.  Mareh 
11,  1872.. 

The  Arizona,  Idaho,  Montana,  Nevada,  Oklahoma  and  Sonth  Dakota  Btat- 
tttes  are  practically  the  same  as  the  California.  Ariz.  Sey.  St.  1648;  Ida. 
Bev.  St.  5352;  Mont.  C.  C.  P.  2431;  OkL  Bey.  St.  1533;  Ney.  Gomp.  L. 
2824;  S.  D.  Pro.  Gd.  81. 

The  Utah  Statute  Proyides:  "Where  there  are  several xpersons  eqnally 
entitled  to  administration,  the  court  may  grant  letters  to  one  or  more  of 
them.  Of  several  persons  claiming  and  equally  entitled  to  administer, 
relatives  of  the  whole  blood  must  be  preferred  to  those  of  the  half-blood. 
If  none  of  said  relatives  or  their  guardians  will  accept,  then  the  creditors 
shall  be  entitled  to  letters,  but  when  a  creditor  is  applying,  the  court  may, 
in  its  discretion,  at  the  request  of  another  creditor,  grant  letters  to  any 
other  person  legally  competent.  If  a  dispute  arises  as  to  relationship 
between  applicants,  or  if  there  is  any  other  good  and  sufficient  reason,  the 
court  may  appoint  any  competent  person."    Utah  Bev.  St.  3813. 

The  Wyoming  Statute  Proyides:  ''Where  there  are  several  persons  equally 
entitled  to  administer,  the  court  or  judge  or  commissioner  thereof  in  vaca- 
tion may  grant  letters  to  one  or  more  of  them;  and  when  a  creditor  in 
claiming  letters,  the  court  or  the  above-named  officers  thereof  in  vacation, 
in  its  or  their  discretion,  may  at  the  request  of  another  creditor  grant 
letters  to  any  other  person  legally  competent."    Wyo.  Bev.   St.  4636. 

11  Estate  of  Turner,  143  GaL  438,  is  Estate  of  Nickal,  21  Nev.  462, 

77  Pac  144.  84  Pac  250;  Bamp  v.  McDaniel,  12 

13  Estate  of  Sutton,  31  Wash.  340,  Or.  108,  6  Pac.  456. 

71  Pac.  1012;  Bice  v.  Tilton,  13  Wyo.  u  Estate  of  Goan,  132  GaL  401,  64 

420,  80  Pac.  828.  Pac  691. 
Probste  L»w— 21 
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minister  as  against  a  son  who  is  also  legatee  and  otherwise  com- 
petent.^^ But  a  son  who  has  conveyed  to  his  father  all  of  hia 
interest  in  the  estate  of  his  deceased  mother  is  not  entitled  to 
administer  on  her  estate  in  preference  to  his  sister,  notwithstand- 
ing the  death  of  the  father  before  application  is  made  for  let- 
ters.^® 

§  228.  Discretion  of  Oonrt  in'  Oertain  Oases. — ^The  codes  pro- 
vide that  when  there  are  several  persons  equally  entitled  to  an 
administration,  the  court  may  grant  letters  to  one  or  more  of 
them ;  and  that  when  a  creditor  is  claiming  letters,  the  court  may, 
in  its  discretion,  at  the  request  of  another  creditor,  grant  letters 
to  any  other  person  legally  competent,  [c]  Under  this  rule,  it  has 
been  decided  that  in  case  of  a  contest  between  the  public  admin- 
istrator and  a  creditor  as  to  which  one  shall  administer,  it  is 
within  the  discretionary  power  of  the  court  to  appoint  the  pub- 
lic administrator  at  the  request  of  other  creditors.^^ 

§  229.  Persons  Disqualified  to  Act. — ^The  codes  declare  that  no 
person  is  qualified  or  entitled  to  serve  as  an  administrator  or  ad- 
ministratrix who  is  not  a  bona  fide  resident  of  the  state;  who  is 
convicted  of  an  infamous  crime ;  or  who  is  by  the  court  adjudged 
incompetent  to  execute  the  duties  of  the  trust  by  reason  of  drunk- 

[c]  The  Oallfomia  Btatate  (0.  O.  P.  1367)  Provides:  ''When  there  are 
several  persons  equaUy  entitled  to  the  administration,  the  conrt  may  grant 
letters  to  one  or  more  of  them;  and  when  a  creditor  is  claiming  letters, 
the  court  may,  in  its  discretion,  at  the  request  of  another  creditor,  grant 
letters  to  any  other  person  legally  competent."    En.  March  11,  1872. 

The  Arizona^  Idaho,  Nevada,  Oklahoma  and  Soath  Dakota  Statutes  are 
the  same  as  the  California,  except  that  after  the  word  "court"  the  Nevada 
statute  inserts  the  words  "in  its  discretion."  Ariz.  Be  v.  St.  1649;  Ida. 
Bev.  St.  5353;  Nev.  Gomp.  L.  2825;  Okl.  Bev.  St.  1534;  S.  D.  Pro.  Cd.  82. 

The  Montana  Statute  Provides:  "When  there  are  several  persons  equally 
entitled  to  the  administration,  the  court  or  judge  may  grant  letters  to  one 
or  more  of  them."    Mont.  G.  G.  P.  2432. 

The  Utah  and  Wyoming  Statutes  are  set  forth  under  section  227,  supra. 

IB  Estate   of   Brundage,   141    CW.  "  Estate  of  Edson,  143  Gal.  607, 

642,  76  Pac  176.  77  Pfcc.  451. 

17  £8tate  of  Doak,  46  GaL  678. 
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ennesSy  improyidence,  or  want  of  understanding  or  integrity,  [d] 
An  applicant  for  letters  must  allege  and  prove  that  he  has  reached 
the  age  of  majority,  and  is  a  resident  of  the  state;  but  he  need 
not  allege  the  nonexistence  of  the  other  disqualifications  enumer- 
ated in  the  statute,  such  as  improvidence,  drunkenness,  and  so 
forth,  for  the  law  raises  a  presumption  against  their  existence.^* 
The  courts  have  no  authority  to  add  to  the  disqualifications 
which  have  been  prescribed  by  the  legislature,  nor  to  decline  to 
issue  letters  to  one  who  possesses  the  statutory  right  to  them. 
Therefore  a  court  cannot  pronounce  an  applicant  disqualified 

[d]  The  Oalifornla  Statate  (0.  O.  P.  1809)  Provides:  ''No  person  is  com- 
petent or  entitled  to  serve  as  administrator  or  administratrix  who  is:  1. 
Under  the  age  of  majority.  2.  Not  a  bona  fide  resident  of  the  state.  8. 
Convicted  of  an  infamous  crime.  4.  Adjudged  by  the  court  incompetent 
to  execute  the  duties  of  the  trust  by  reason  of  drunkenness,  improvidence, 
or  want  of  understanding  or  integrity."    En.  March  11,  1872. 

The  Arizona  and  Idaho  Statutes  are  the  same  as  the  California.  Ariz. 
Bev.  St  1651;  Ida.  Bev.  St.  5355. 

The  Montana  Statute  ProTldee:  ''No  person  is  competent  or  entitled  to 
serve  as  administrator  or  administratrix  who  is:  1.  Under  the  age  of 
majority.  2.  Not  a  bona  fide  resident  of  the  state,  but  if  a  person  other- 
wise entitled  to  serve  is  not  a  resident  of  the  state;  and  either  the  husband, 
wife  or  child,  or  parent,  or  brother  or  sister  of  the  deceased,  he  may  re- 
quest the  court  or  judge  to  appoint  a  resident  of  the  state  to  serve  as 
administrator,  and  such  person  may  be  appointed,  but  no  other  nonresident 
than  a  surviving  husband,  wife  or  child,  or  parent  or  brother,  or  sister 
shall  have  such  right  to  request  an  appointment,  and  the  court  or  judge 
must  order  letters  issued  to  the  applicant  entitled  thereto  under  the  pro- 
visions of  (law).  3.  Convicted  of  an  infamous  crime.  4.  Adjudged  by  the 
court  incompetent  to  execute  the  duties  of  the  trust  by  reason  of  drunken- 
ness, improvidence,  or  want  of  understanding  or  integrity."  Mont.  Laws, 
1899,  p.  127. 

The  Nevada  Statute  Provides:  "No  person  shall  be  entitled  to  letters 
of  administration  who  shall  be:  First,  under  the  age  of  majority;  or,  second, 
who  shall  have  been  convicted  of  an  infamous  crime;  or,  third,  who  upon 
proof,  shall  be  adjudged  by  the  court  incompetent  to  execute  the  duties 
of  the  trust,  by  reason  of  drunkenness,  improvidence,  or  want  of  integrity 
or  understanding."    Nev.  Gomp.  L.  2826. 

The  North  Dakota,  Oklahoma  and  South  Dakota  Statutes  Provide:  "No 
person  is  competent  to  serve  as  administrator  or  administratrix,  who,  when 
appointed  is:  1.  Under  the  age  of  majority.  2.  Convicted  of  an  infamous 
erime.    8.  Adjudged  by  the  court  incompetent  to  execute  the  duties  of  the 

18  Estate  of  Gordon,  142  Cal.  125,  75  Pac  672. 
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and  refiue  him  letters  because  he  is  a  creditor  of  the  estate,^* 
or  asserts  an  adverse  claim  to  proi>ert7  alleged  to  be  a  part  of 
the  estate,^  or  is  prejudiced  against  his  sister  who  is  named  as 
an  executrix  in  the  will.^  A  nonresident  of  the  state  has  no 
right  to  be  appointed  himself,  nor  is  he  entitled,  if  not  a  surviv- 
ing spouse,  to  demand  the  appointment  of  his  nominee."  A  minor 
cannot  serve,  but  his  guardian  may  as  his  representative."  A 
man  is  not  incompetent  because  he  is  in  the  habit  of  using  liquor, 
at  times  to  a  considerable  extent,  if  he  attends  to  important  busi- 
ness, and  has  done  so  for  many  years,  none  of  the  witnesses  re- 
garding him  as  incompetent  for  the  o£Sce.^    The  improvidence 


tmftt  by  reason  of  drankenneBB,  improvidenee,  or  want  of  nnderstanding  or 
integrity."    N.  D.  Bev.  Cd.  8022;  OkL  Bev.  St.  1536;  8.  D.  Pro.  Cd.  84. 

The  North  Dakota  Statnto  Further  Providas:  ''No  person  nnder  twenty- 
one  years  of  age  or  other  person  who  is  incapable  by  law  of  making  a  con- 
tract, or  has  been  convicted  of  a  felony  is  competent  to  serve  as  execu- 
tor, administrator  or  guardian;  and  no  person  shall  be  appointed  as  su«h 
who  was  a  partner  of  the  decedent  at  the  time  of  his  death,  or  is  by  the 
court  found  unfit  to  discharge  the  duties  of  the  trust  by  reason  of  drunken- 
ness, improvidence,  mental  or  physical  infirmity,  or  lack  of  integrity.  A 
married  woman  must  not  be  appointed  administratrix  or  guardian,  nor 
shall  the  husband  of  the  widow  of  a  deceased  man  be  appointed  guardian 
of  such  deceased  man's  children;  provided,  however,  that  the  court  may 
in  its  discretion,  upon  the  probate  of  a  foreign  will,  issue  letters  testa- 
mentary to  the  executor  named  in  the  wilL"    N.  D.  Bev,  Cd.  8046. 

The  XTtah  Statute  Provides:  "No  person  is  competent  or  entitled  to  serve 
as  administrator  or  administratrix  who  is:  1.  Under  the  age  of  majority, 
or  an  incompetent  person;  but  in  such  cases  letters  must  be  granted  to 


!•  Estate  of  Muersing,  103  OaL 
585,  37  Pac.  520. 

20  Estate  of  Brundage,  141  CaL 
538,  75  Pac.  175;  Estate  of  Carmody, 
88  CaL  616,  26  Pac.  373. 

21  Estate  of  Bauquier,  88  CaL  478, 
26  Pac.  373. 

23  Estate  of  Beech,  63  Cal.  458; 
Estate  of  Hyde,  64  Cal.  228,  30  Pac 
804;  Estate  of  Muersing,  103  CaL 
585,  37  Pac.  520;  Estate  of  Craigie, 
24  Mont  37,  60  Pac.  495;  State  v. 
Woody,  20  Mont.  413,  51  Pac  975. 
As  to  what  constitutes  nonresidence, 
see  Estate  of  Gordon,  142  Cal.  125, 
75  Pftc   672;   Estate  of  Weed,   120 


CaL  634,  53  Pac.  30;  Estate  of  New- 
man, 124  Cal.  688,  57  Pac  686,  45 
L.  B.  A.  780.  California  C.  C.  P., 
section  1369,  which  declares  incompe- 
tent as  an  administrator  one  not  a 
resident  of  the  state  is  not  repealed 
by  section  1379.  Estate  of  Beech,  63 
Cal.  458. 

The  fact  that  an  administrator  was 
a  nonresident  does  not  avoid  the  ad- 
ministration proceedings.  Meihle  v. 
Qoquet,  44  Wash.  513,  87  Pac  841. 

28  Estate  of  Turner,  143  Cal.  438, 
77  Pac  144. 

24  Boot  ▼.  Davis»  10  Mont  228,  25 
Pac  105. 
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which  amounts  to  incompetency  is  that  want  of  care  or  foresight 
in  the  management  of  properly  which  is  likely  to  render  the  es- 
tate and  effects  of  the  decedent  unsafe,  or  liable  to  be  lost  or 
diminished,  if  the  administration  thereof  is  intrusted  to  the  per- 
son alleged  to  be  improvident.*^  The  symptoms  of  an  **  improv- 
ident'' temperament  are  ''carelessness,  prodigality,  wastefulness, 
or  negligence  in  reference  to  the  care,  management  and  preserva- 
tion of  property  in  charge. "  ^  A  surviving  husband  is  not  want- 
ing in  ''integrity,"  merely  because  he  claims  the  entire  estate 
of  his  deceased  wife  as  his  own;^  nor  is  a  surviving  wife  in- 
competent to  administer  the  estate  of  her  deceased  husband  be- 
cause of  her  infidelity  in  marriage.^  One  who  deliberately  and 
knowingly  violates  the  sanctity  of  his  oath  lacks  integrity.^  An 
administrator  so  deficient  in  understanding  as  to  be  incapable 
properly  to  transact  the  business  of  his  office  is  disqualified  there- 
for.^ The  fact,  however,  that  one  cannot  read  or  write,  and  is 
ignorant  of  the  English  language,  does  not  show  want  of  un- 
derstanding within  the  meaning  of  that  term  as  used  in  the  stat- 
utes.*^ 

his  or  her  gaardian,  or  in  the  discretion  of  the  eonrt,  to  any  person  entitled 
to  administration.  2.  Not  a  bona  fide  resident  of  the  state;  but  if  the 
person  entitled  to  serve  is  not  a  resident  of  the  state  he  may  request  the 
court  or  judge  to  appoint  a  resident  of  the  state  to  serve  as  administrator, 
and  such  person  may  be  appointed.  3.  Convicted  of  an  infamous  crime. 
4.  Adjudged  by  the  court  incompetent  to  execute  the  duties  of  the  trust 
by  reason  of  drunkenness,  improvidence  or  want  of  understanding  or  in- 
tegrity. 5.  The  surviving  partner  of  a  firm  of  which  decedent  was  a  mem- 
ber."   UUh  Bev.  St.  3815. 

TlM  Wyoming  Statute  is  the  same  as  the  Utah,  except  that  in  subdi- 
vision three  after  the  word  "court"  the  following  words  are  inserted: 
''judge  or  commissioner  thereof  in  vacation."    W70.  Bev.  St.  4637. 

2B  Estate  of  Ck)nnors,  110  OaL  408,  27  Estate  of  Carmody,  88  Cal.  616, 

42  Pac.  906.  26  Pac.  373. 

ao  A  man  is  not  "improvident"  be-  28  Estate  of  Newman,  124  Gal.  688, 

cause,  at  the  age  of  sixty-one,  he  has  57  Pac.  686,  45  L.  B.  A.  780. 
no  consideiable  propertjr,  and  for  five  29  Boot  v.  Davis,  10  Mont.  228,  25 

years  has  not  supported  his  wife  and  Pac  105. 

minor  children  from  whom  he  has  been  so  Estate  of    Courtney,  31    Mont, 

separated.    Boot  v.  Davis,  10  Mont.  625,  79  Pac.  317. 
228,  25  Pae.  105.  9i  Estate  of  Pacheco,  23  CaL  476. 


{  2».    Wmu  m  TiimiiIibI  ♦— ini>  i^  mis  SKbre  tiiat 

♦  •  ^   4,«M.    ^^-^   •*  >    '  •-■*"T     ♦■^ *Tr   ^    **  ♦^y    ^*«^~ ii*i^   *^  f^ 

U.^  tr.\^v'"H\  Ti,^  ^ZT^''jmt  of  tijs  K^ir  is  to  pCii*  tie  g^iari- 
^aa  of  a  rL.::'.r.  ar-d  U^  ad:Jt  ne£.t«en  of  lie  das  lo  vLiek  the 
ici^r/r  i^.'.L'^h.  !.;.<.:;  the  saiae  f->:Tii:z  as  to  tie  risrt  to  kners. 
K^r^i*  a  e.  .-rt  Las  j^^wer  to  grant  irr:«er»  to  tie  giiarvan  of  a 
m'.:.^/T  hrolLffT  to  the  excIoEon  of  an  a-i::It  brither.**  The  statute 
jo**  cct  apr'j  to  a  surriviag  hTisliand  or  wife  who,  tho:izli  under 
the  ag'e  of  majority,  is  old  enoogh  to  eoi:traet  a  marriase.**  And 
It  doe*  LCt  a^itLorire  a  e:iardian  to  confer  upon  another,  by  writ- 
tfti  r^r'j'jfriFt-  a  neht  to  adnjialster,  for  he  is  not  nasied  in  the  code 
s^!9et;oo  enuir^^ratiog  the  persons  entitled  to  administer,  and  his 
only  right  to  letters  is  as  repres^ntatiTe  of  the  minor*  The 
Nerada  stat^^te  has  been  constmed  as  not  referring  to  a  guardian 
appointed  in  some  other  state." 


[•]  Tbs  CsUfonia  Matato  (C.  C.  P.  1968)  PnifWiii-  "If  aay  penos 
estitkd  to  admicist ratios  is  a  miBor  or  aa  ineompeteat  peisoa,  letters 
amat  be  granted  to  his  or  her  gnardian,  or  anj  other  persoa  eatitled  to 
Utien  of  admiDistratioB,  ia  the  diaeretioa  of  the  eooxt."  Ea.  Mareh  11, 
U72.    Amd.    1%93,  52. 

ns  Aiisona  Matnte  Provides:  "If  any  penoa  entitled  to  admiaistratiom 
is  a  minoTy  letters  most  be  granted  to  his  or  her  gnardiaa,  or  aay  other 
penoa  entitled  to  lettere  of  administration,  in  the  diaeretiom  of  the  court." 
Aris.   Ber.  6U   1050. 

ne  Idaho,  Montana^  Hertli  Dakota^  QUaluniia^  and  Sonfh  Dakota  Stat- 
ttles  are  the  same  as  the  Arizona,  except  that  Montana  inserts  the  words 
''or  Jodge"  at  the  end  of  section.  Ida.  Bct.  St.  5354;  Mont,  a  a  P. 
2433;  N.  D.  Ber.  Cd.  8022;  OU.  Rev.  St  1535;  a  D.  Pro.  Cd.  83. 

•3  The  California  code  was  amend-  »  Estate  of  Tomer,  143  GaL  438, 

ed   in   1893    to    inclade    incompetent  77  Fkc  144. 

penMns,  and  the  amendment  has  been  M  Estate  of  Stewart,  18  Mont.  595, 

applied  retrospectively  to  the  estate  46  Pac  806. 

of  a  person  who  died  before  iU  adop-  »  Estate  of  Woods,  97  Gal.  428,  32 

tion,  so  as  to  bar  the  public  adminis-  Pac.  516. 

trator.    Estate   of   McLaughlin,    103  se  Estate  of  Niekal,  21  Not.  462» 

Gal  429,  87  Pac.  410.  84  Pac.  250. 


^8e0  form  wumher  106,  Vol  IL 
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§  231.  Married  Woman. — ^In  some  of  the  states,  but  not  in  all 
of  them,  a  married  woman  is  fully  competent  to  act  as  an  admin- 
istratrix, [f]  In  California,  before  the  statute  was  corrected  in 
1891,  the  marriage  of  an  administratrix  constituted  cause  for 
her  removal,  although  it  did  not  ipso  facto  deprive  her  of  power 
to  act.^  As  the  law  now  stands  in  that  state,  and  in  several  other 
states,  the  marriage  of  a  woman  seems  to  have  nothing  to  do  with 
her  competency  as  an  executrix,  as  manifestly  it  should  not.  She 
ia  entitled  to  administer  on  the  estate  of  her  deceased  husband, 
though  married  to  another  man.^^  A  coadministrator  may  be  ap- 
pointed with  an  administratrix,  with  her  consent,  and  misnaming 
him  a  ''special  administrator'^  does  not  invalidate  the  appoint- 
ment.** 

§  232.  Surviving  Partner. — ^In  case  the  decedent  was  a  mem- 
ber of  a  partnership  at  the  time  of  his  death,  his  surviving  part- 
ner is  ineligible  to  appointment  as  administrator  of  his  estate.'^ 
This  rule  has  been  applied  where  the  partners  .were  brothers.^^ 

[f]  The  California  Statute  (0.  0.  P.  1S70)  Provides:  ''A  married  woman 
may  be  appointed  adminietratrix.  When  an  nnmairied  woman  appointed 
administratrix  marries,  her  authority  is  not  thereby  extinguished."  En. 
March  11,  1872.    Amd.   1891,  11. 

The  Arizona  Statute  is  the  same  as  the  California.    Aris.  Rev.  St.  1652. 

The  Idaho  Statute  Provides:  ''A  married  womaji  must  not  be  appointed 
administratrix  When  an  unmarried  woman  appointed  administratrix  mar* 
rieSy  her  authority  is  extinguished."    Ida.  Bev.  St.  5356. 

The  Montana  Statnte  Provides:  "A  married  woman  maj  be  appointed 
administratrix.  When  an  unmarried  woman  marries,  her  authority  con- 
tinues."   Mont.  G.  G.  P.  2435. 

The  Nevada  Statate  Provides:  "When  any  unmarried  woman  who  shaU 
have  been  appointed  administratrix  shall  marry,  her  marriage  shaU  extin- 
guish her  authority."    Nev.  Comp.  L.  2827. 

«7  CosgroTe   t.  Pitman,    103    CaL  n  Estate  of  Dow,  132  Gal.  309,  64 

268,  37  i>ac.  232.    Formerly  in  Call-      ^ac.  402. 
fomia  the  pubUc  administrator  had  a  *•  Lethbridge  ▼.  Lauder,  13  Wyo. 

better  right  to  letters  than  the  nom-      ^'  J^  J^^'  f^^' 

40  See  the  statutes  under  section 
inee  of  the  married  daughter  of  the      226,  ante;  Estate  of  Garber,  74  CaL 
intestate.    Estate  of  Kelly,  57   CaL      341^  le  Pac.  233. 
81.  41  ComeU  v.  Gallagher,  16  CaL  867. 
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I  288.  Mtotmatj  tot  AdminJgtnitiaiL— There  are  a  few  estates 
expreadj  exempt  from  administratioiu  Thus  in  Califomia,  home- 
steads in  eertain  eases,  and  eommonity  property  on  the  death  of 
a  wife,  are  not  required  to  be  administered.  Generally  speak- 
ing, however,  the  statutes  appear  to  eontemplate  that  the  estates 
of  all  deceased  persons  shall  be  probated.  Nevertheless  the  ad- 
ministration of  an  estate  is  not  absolutely  necessary,  especially 
when  there  are  no  debts  against  it,  and  the  heirs  have  made  a 
satisfactory  distribution  among  themselves.^  In  California,  how- 
ever, it  seems  that  heirs  cannot,  by  mutual  consent,  agree  that 
there  shall  be  no  administration,  and  by  a  transfer  of  their  in- 
terests in  the  real  estate  of  their  ancestor,  dispense  with  the  right 
to  administration  thereon.^ 

Tbe  Hortli  Dakota^  CNUalioiiia,  flonth  Dakota,  and  Wyoniiiig  Statotas 
are  the  lame  aa  the  Idaho.  N.  D.  Rev.  Cd.  8022;  OkL  Bey.  St.  1537;  8. 
D.  Pro.  Cd.  85;  Wyo.  Bev.  St.  4S38. 

The  Utali  Statute  Provides:  ''When  objection  ia  made  by  any  person 
interested  in  an  estate,  a  married  woman  most  not  be  appointed  admin- 
istratrix. When  an  unmarried  woman  appointed  administratrix  marries, 
the  eonrt  may,  npom  the  motion  of  any  sach  interested  person,  revoke 
her  authority  and  appoint  another  person  in  her  place."  Utah  Bev.  St. 
8816. 

The  Wyomins  Statute  ia  the  same  as  the  Idaho.    Wyo.  Bot.  St  4S38. 


T.  Melvin,  9  Idaho,  202,  St.  Bep.  100,  50  S.  E.  62.    Thia  role 

108  Am.  St.  Bep.  119,  72  Pae.  961;  has  been  applied  to  estates  in  personal 

Murphy   t.   Murphy,   42   Wash.   142,  property  in  many  states.    See  the  note 

84  Pae.  646;  State  t.  Superior  Court  in  112  Am.  St  Bep.  729. 

(Wash.),  92  Pae.  942;   WilUams  t.  4S  Strong's  Estate,  119   GaL   666, 

Williams  Co.,  122  Ga.  178,  106  Am.  51  Pae.  1078. 
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C  234.  Time  for  making  application. 

1  235.  Form  and  contents  of  petition. 

1  236.  Time  for  issuing  letters. 

1  237.  Appointment  of  day  for  hearing  and  notice  thereof. 

f  238.  Contest  of  application. 

1  239.  Hearing  of  application  and  issuance  of  letters. 

i  240.  Evidence  of  notice. 

9  241.  Proof  of  death,  intestacy  and  domicile. 

1  242.  Grant  to  any  applicant  on  nonappearanos  of  those  best  entitied. 

I  243.  Grant  to  nominee  of  person. 

I  243a.  Effect  of  reyersal  of  appointment  on  appeaL 

§  234.  Time  for  Making  Application  for  Letters.— As  a  rule, 
the  statutes  of  the  various  states  make  no  particular  provision 
limiting  the  time  within  which  letters  of  administration  on  the 
estate  of  a  deceased  person  must  be  granted.^  In  some  jurisdic- 
tions, however,  courts  have  declined  to  issue  letters,  or  have  re- 
voked them  when  issued,  many  years  after  the  death  of  the  de- 
cedent, where  administration  appeared  unnecessary;^  and  in 
other  jurisdictions  courts  have  held  the  general  statute  of  limita- 
tions applicable  to  proceedings  for  the  appointment  of  adminis- 
trators and  the  issuance  of  letters  to  them.'  In  Washington  the 
real  estate  of  a  deceased  person  is  not  liable  for  his  debts,  unless 
letters  testamentary  or  of  administration  are  granted  within  six 
years  from  the  date  of  his  death.* 


1  Healj  ▼.  Buchanan,  34  CaL  567, 
holding  that  there  is  no  presumption, 
on  an  application  for  letters  seventeen 
years  after  the  death  of  the  intestate, 
that  thera  has  been  a  prior  adminis- 
tration, and  that  the  estate  has  been 
closed.  The  North  Dakota  statute 
declares:  ''A  special  proceeding  for 
the  probate  of  a  will  may  be  com- 
menced at  any  time  within  six  years 
after  the  testator's  death,  or  if  the 
win  is  not  made  known  within  that 


time,  then  within  one  year  after  its 
discoTMy." 

a  Murphj  v.  Hurphy,  42  Wash.  142, 
84  Pac  646;  Granger  ▼.  Harriman, 
89  BCinn.  303,  94  N.  W.  869.  Contra, 
Estate  of  Strong,  119  Gal.  663,  51 
Pac.  1078. 

s  Qwinn  ▼.  MelTin,  9  Idaho,  202, 
108  Am.  St.  Bep.  119,  72  Pac.  961. 

4  Estate  of  Smith,  25  Wash.  539, 
eePtte.  93. 
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I  235.  Fonn  and  Canleiifei  of  Fetitkn.*— A  peCitkm  for  let- 
ters of  administration  must  be  in  writing,'  signed  bj  the  ap- 
plicant or  his  eonnsel,  and  filed  with  the  elerk  of  the  eonrt.  It 
should  state  the  faets  essential  to  give  the  eonrt  jnrisdietion,*  al- 
though a  faflore  fully  to  allege  jurisdictional  facts  whieh  exist 
and  are  proved  at  the  hearing  will  not  vitiate  the  subsequent 
proceedings.  The  petition  must  also  state,  if  known  to  the  ap- 
plicant, the  name%  ages  and  residences  of  the  heirs  of  the  de- 
cedent, and  the  value  and  character  of  the  property,  [a]     It  is 


[s]  Tbs  OsUfends  Mststs  (O.  a  P.  1371)  Frofidos:  "Petitioss  for  let- 
ten  of  adminietrmtioB  must  be  ib  writiiig,  ngned  bj  tbe  s|^liemBt  or  bis 
eonneel,  ssd  iled  witb  tbe  derfc  of  tbe  eoort,  etatiBg  tbe  facta  eneatial  to 
give  tbe  eoort  joriadietiom  of  tbe  eaae,  sad  wbea  kaowa  to  tbe  applieaat, 
be  nniat  state  tbe  aaoieo^  HS^t  **^  reaideaeea  of  tbe  beira  of  tbe  de- 
eedent,  and  tbe  valae  and  ebaraeter  of  tbe  propertj.  If  tbe  jurisdictioBal 
f aeta  exist,  and  are  proved  at  tbe  bearing  bnt  are  not  follj  set  fortb  in  tbe 
petition,  tbe  deeree  or  order  of  administration  and  snboeqnent  proceedings 
are  not  void  on  acconnt  of  sacb  want  of  jorisdictional  aTermeata."  £n. 
Mareb  11,  1872.    Amd.  1907. 

Tbe  Axisons  Statute  FxoYldes:  "Petitions  for  letters  of  administration 
most  be  in  writing,  signed  bj  tbe  applicant  or  bis  counsel,  and  filed  witb 


•  Deekett  ▼.  Selover,  7  GaL  215,  08 
Am.  Dec  237;  Dongan  ▼.  Superior 
Court,  149  CaL  98,  117  Am.  St.  Bap. 
119,  84  Pae.  767. 

•  Beckett  t.  Selorer,  7  Gal  215,  88 
Am.  Dec  237.  Deatb  and  last  resi- 
dence must  be  alleged.  Beckett  ▼. 
Selover,  7  Gal.  215,  68  Am.  Dec.  237; 
Haynes  ▼.  Meek,  10  Gal.  110,  70  Am. 
Dec.  707;  Stevenson  t.  Superior  Gonrt, 
62  CaL  60.  ''Late  a  resident  of  the 
eounty,  in  a  petition,  sufficiently  al- 
leges that  the  "deceased  was  a  resi- 
dent at,  or  immediatelj  preyious  to, 
bis  death. '  *  Beckett  v.  Selover,  7  Gal. 
215,  68  Am.  Dec.  237.  A  petition  for 
administration  stating  the  decedent  to 
be  "late  of,''  etc,  is  sufficient  to  con- 
far  jurisdiction  on  the  probate  court 
of  the  count/  named.  Abel  t.  Love, 
17  Gal.  233. 


A  petition  addressed  to  tbe  judge  of 
tbe  county  of  Santa  Clara,  and  al- 
leging that  "Dr.  John  T.,  btte  a 
resident  of  the  eountj  aforesaid,  died 
in  said  county,"  shows  that  the  deoe- 
dent  was  a  resident  of  the  eounty  of 
Santa  Clara  at  the  time  of  bis  death. 
Townsend  ▼.  Gordon,  19  Gbl.  188. 

It  is  presumed  that  the  heirs  and 
minor  children  of  the  deceased  as- 
sided  at  the  place  of  his  domicile  at 
the  time  of  his  death.  Estate  of 
Bunting,  30  Utah,  251,  84  Pac  109. 

In  Washington  the  applicant  is  re- 
quired, when  filing  his  petition,  to 
make  affidavit  of  the  names  and  resi- 
dences of  the  heirs,  that  the  decedent 
left  no  will,  but  a  failure  to  make  it 
does  not  deprive  the  court  of  jurisdic- 
tion, if  the  petition  is  in  due  form. 
McLean  v.  Boiler,  83  Wash.  166,  78 
Pac  1123. 


*Be9  forms  numher$  86,  86,  Vol,  IL 
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annecessary  for  the  petition  to  describe  the  property  further 
than  to  state  its  character  and  valne,  when  known,  and  to  allege 
that  it  is  situated  in  the  county,  in  case  this  is  necessary  to  con- 
fer jurisdiction  on  the  courtJ  So  far  as  concerns  the  eligibility 
of  the  applicant,  he  need  only  aver  his  age,  residence  and  heir- 
ship ;  he  is  not  required  to  negative  such  disqualifying  matters  as 
improvidence,  drunkenness  and  the  like,  for  the  law  presumes  that 
they  do  not  exist.*  It  is  not  necessary  to  aver  that  there  are  no 
other  applications  for  letters  pending.* 

the  elerk  of  the  eoart,  stating  the  facts  essential  to  give  the  eourt  juris- 
diction of  the  case  and  when  known  to  the  applicant,  he  must  state  the 
names,  ages  and  residences  of  the  heirs  of  the  decedent,  and  the  yalue  and 
character  of  the  property.  If  the  jurisdictional  facts  existed,  but  are  not 
fuUj  set  forth  in  the  petition,  and  afterward  proved  in  the  course  of 
administration,  the  decree  or  order  of  administration  and  subsequent  pro- 
ceedings are  not  void  on  account  of  such  want  of  jurisdictional  avermentib'' 
Ari2.  Bev.  St.  1653. 

The  Idaho,  Montana,  Oklahoma^  Bonfli  Dakota,  Utah,  and  Wyoming 
Statutes  are  the  same  as  the  Arizona,  except  that  Idaho  omits  the  words 
"and  are  afterward  proved  in  the  course  of  administration";  Oklahoma 
has  the  word  "judge"  in  place  of  "clerk"  in  first  part  of  the  section; 
Utah  omits  the  remainder  of  the  section  after  the  word  "property";  and 
Wyoming  inserts  the  words  "and  where  the  same  is  situated"  after  the 
word  "property."  Ida.  Rev.  St.  5357;  Mont.  C.  C.  P.  2440;  Okl.  Be  v.  St. 
1538;  S.  D.  Pro.  Cd.  86;  Utah  Bev.  St.  3817;  Wyo.  Bev.  St.  4646. 

The  KeTada  Statute  Provides:  "Application  for  letters  of  administration 
shall  be  made  by  petition  in  writing,  signed  by  the  applicant  or  his  at- 
torney, and  filed  in  the  office  of  the  clerk  of  the  court.  The  petition  must 
state  the  facts  essential  to  give  the  court  jurisdiction  of  the  case,  and  when 
known  the  names,  ages,  and  residences  of  the  heirs  of  the  deceased;  also 
the  character  and  value  of  the  property.  When  filed  the  clerk  shall  give 
notice  thereof  by  causing  notices  to  be  posted  up  in  at  least  three  public 
places  in  the  county,  one  of  which  shall  be  at  the  place  where  the  court 
is  held.  The  notice  shall  state  the  name  of  the  deceased,  the  name  of  the 
applicant,  and  designate  a  day  on  which  the  application  will  be  heard, 
which  shall  be  at  least  ten  days  after  posting  the  notices.  If  the  juris- 
dictional facts  existed,  but  are  not  fully  set  forth  in  the  petition,  and  the 
same  shall  afterward  be  proved  in  the  course  of  the  administration,  the 

7  Dnff  V.  Buff,  71  C^  513,  12  •  Estate  of  Long,  39  Waah.  557,  81 
Pac.  570.                                                    Pac.  1007. 

8  Estate  of  Gordon,  142  CaL  125, 
75  Pac  672. 


UZ  FBOBATB 


f  236.  Time  for  Iflmhii^  Lctlcn^— Letten  may  be  granted  bj 
the  eomi  at  any  time  appointed  for  the  hearing  of  the  applica- 
tion, or  at  anj  time  to  whieh  the  hearing  is  cfmtiniied  or  post- 
poned, [b] 


shaB  Bot  be  Toid  on  aeeooBt  of  a  vast  of  nMh  joxiadietioiiml 
avermeBta."    Ker.  Comp.  Ll  282S. 

Tbe  Horta  Dakota  Matato  Piwkta:  "Petitioa  for  letters  of  adminia- 
tratioB  most  be  in  writiBg,  aigaed  aad  duly  Terified  bj  the  applieaat  or  hia 
eonnael,  and  filed  with  the  judge  or  elerk  of  the  eoiutj  court,  atatiag  therein 
the  faeta  eaKotial  to  give  the  court  jnrisdietioB  of  the  ease,  aad  when  known 
to  the  applicant,  he  most  atate  the  namea,  agea,  residence  and  postofiiee 
address  of  all  the  heira  of  the  decedent,  and  the  descriptioB  and  TsJue  of 
the  property.  If  the  jurisdictional  facts  existed,  but  were  not  fully  set 
forth  in  the  petition,  and  are  afterward  proTcd  in  the  course  of  adminia- 
tration,  the  decree  or  order  of  administration  aad  subsequent  proceedinga 
are  not  void  on  account  of  such  want  of  jurisdietional  aTermentsL  When 
a  petition  for  letters  of  administration  ia  filed  the  court  must  bj  due 
order  set  a  day  for  hearing  the  aame,  and  cause  due  notiee  thereof  to  be 
giren  to  all  persons  interested;  the  notice  being  served  in  the  same  manner 
and  for  the  same  time  as  required  in  the  probate  of  wills."  K.  D.  Bot. 
Cd.  8024. 

The  WasUngton  Statute  Pnrvides:  "Application  for  lettera  of  adminis- 
tration shall  be  made  by  petition  in  writing  signed  by  the  applicant  or  his 
attorney,  and  filed  in  the  superior  court,  which  petition  shall  set  forth  the 
facta  essential  to  giving  the  court  jurisdiction  of  the  case,  and  such  ap- 
plicant, at  the  time  of  making  such  application,  shaU  make  an  affidavit, 
stating,  to  the  best  of  his  knowledge  and  belief,  the  names  and  plaeea 
of  residence  of  the  heira  of  the  deceased,  and  that  the  deceased  died  with- 
out a  wiU.''    Wash.  Bal.  Cd.  6142  (Pierce 'a  Cd.  2435). 

"A  similar  affidavit,  with  such  variations  as  the  case  may  require,  shall 
be  made  by  the  administrators  of  the  goods  remaining  unadministered, 
and  by  administrators  during  the  time  of  a  contest  about  a  will,  or  the 
granting  of  letters  of  administration.''  Wash.  BaL  Cd.  6143  (Pierce's 
Cd.  2436). 

[b]  The  Calif omia  Stotiita  (C.  C.  P.  1372)  Provides:  ''Letters  of  admin- 
istration may  be  granted  by  the  court  at  any  time  appointed  for  the  hearing 
of  the  application,  or  at  any  time  to  whieh  the  hearing  ia  continued  or 
postponed.''    En.  March  11,  1872.    Amd.   1880,  79. 

Tha  Arisona  Statute  Provides:  * '  Letters  of  administratioB  may  be  granted 
at  a  regular  term  of  the  court,  or  at  a  special  term  appointed  by  the  judge 
for  the  hearing  of  the  application."    Ariz.  Bev.  St.  1654. 

The  Idaho,  Oklahoma  aad  South  Dakota  Statutes  are  the  same  as  the 
Arizona.    Ida.  Bev.  8^  5358;  Okl.  Bev.  St.  1539;  8.  D.  Pro.  Cd.  87. 

Ths  Montana  and  Wyoming  Statutes  are  the  same  as  the  California. 
Mont.  C.  C.  P.  2441;  Wyo.  Bev.  St.  4647. 
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§  237.    Appointment  of  Day  for  Hearing  and  Notice  Thereof.* 

When  the  petition  is  filed,  the  clerk  must  set  it  for  hearing  by 
the  court,  and  give  notice  thereof  by  causing  notices  to  be  posted 
in  at  least  three  public  places  in  the  county,  one  of  which  must 
be  at  the  place  where  the  court  is  held.  The  notice  should  con- 
tain the  name  of  the  applicant  and  the  time  for  the  hearing  of 
the  application.  It  must  be  given  at  least  ten  days  before  the 
hearing,  [c]  The  giving  of  notice  in  the  manner  prescribed  by 
statute  is  essential  to  the  jurisdiction  of  the  court.^®  But  none 
other  than  the  statutory  notice  is  requisite.  Therefore  notice 
need  not  be  sent  to  anyone;  the  law  merely  requires  that  it  be 
posted.^^  A  notice  posted  on  the  twelfth  day  of  the  month  of  a 
hearing  to  be  had  on  the  twenty-second  day  of  the  same  month  is 
sufficient  as  a  ten  days'  notice.^    On  an  appeal  from  an  order 

[c]  The  Calif ornia  Btatate  (0.  0.  P.  1373)  ProvldaB:  ''When  a  petition 
pra3ring  for  letters  of  administration  is  filed,  the  clerk  of  the  eonrt  must 
set  the  petition  for  hearing  by  the  court,  and  give  notice  thereof  by  causing 
notices  to  be  posted  in  at  least  three  public  places  in  the  county,  one  of 
which  must  be  at  the  place  where  the  court  is  held,  containing  the  name 
of  the  decedent,  the  name  of  the  applicant,  and  the  time  at  which  the 
application  wiU  be  heard.  Such  notice  must  be  given  at  least  ten  days 
before  the  hearing.''    En.  March  11,  1872.    Amd.  1880,  SO;  1891,  427. 

The  Axlsona^  Idaho,  Montana,  and  Washington  Statatas  are  the  same  as 
the  California,  except  that  Arizona  omits  the  following:  "of  the  court 
must  set  the  petition  for  hearing  by  the  court  and/'  and  uses  the  words 
"term  of  court"  in  place  of  ''time."  Ariz.  Bev.  St.  1655;  Ida.  Rev.  St 
5359;  Mont.  G.  G.  P.  2442;  Wash.  Bal.  Cd.  6144  (Pierce's  Cd.  2437). 

The  Nevada  Statute  Provides:  "When  any  such  petition  shall  be  filed, 
a  copy  must  be  served  upon  the  administrator,  when  the  matter  shall  be 
deemed  at  issue,  and  may  be  brought  on  for  hearing  at  any  time  thereafter, 
by  consent  of  parties,  or  by  either  party,  on  giving  the  other  party  two 
days'  previous  notice  that  he  will  move  the  court  to  set  the  matter  for  a 
day  certain.  Upon  the  hearing,  the  court  being  satisfied  that  a  copy  of  the 
petition  has  been  duly  served  upon  the  administrator,  shall  proceed  to 
hear  the  allegations  and  proofs  of  the  parties,  and  if  the  right  of  the 
applicant  is  established,  and  he  or  she  be  competent,  letters  of  adminis- 

10  Estate  of  Bunting,  30  Utah,  251,  n  Estate  of  Griffith,  84  GaL  107, 

84  Pac.  109.    That  GaL  G.  G.  P.,  1373,  23  Pac  528,  24  Pac.  381. 

is  constitutional,  see  Estate  of  Bump  ^  Bates  v.  Howard,  105  Gal  173| 

(GaL),  92  Pac  643.  38  Pac  71ff. 
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vaeatiDg  the  appointment  of  an  administntor,  it  wfll  be  pre- 
Biuned,  in  support  of  the  order,  that  no  notice  waa  given  if  the 
record  is  silent  on  this  point.'' 

I  238.  Ckmtest  of  ApplkatiinL^ — Anj  jyerson  interested  may 
appear  and  contest  the  petition  for  letters,  bj  filing  a  written  op- 
position thereto,  on  the  ground  of  the  ineompetencj  of  the  ap- 
plicant, or  may  assert  his  own  right  to  the  administration,  and 
pray  that  letters  be  issued  to  himself.  In  the  latter  case  the  con- 
testant must  file  a  petition,  and  give  the  notice  required  in  the 
case  of  an  original  petition.  The  court  must  hear  the  two  peti- 
tions*^ together,  [d]     The  public  administrator  is  a  ''person  in- 

trstion  shall  be  granted  to  the  applicant,  and  the  lettera  of  the  fonner 
administrator  reToked.^'    Not.  Comp.  L.  2836. 

The  Horfh  Dakota  Statnte  ia  set  forth  nnder  section  231,  snpra. 

The  OUahoma  and  South  Dakota  Statutes  Proride:  "When  a  petition 
praying  for  letters  of  administration  is  filed,  the  jndge  mnst  give  notice 
thereof  containing  the  name  of  the  decedent,  the  name  of  the  applicant 
for  letters,  and  the  day  and  term  of  the  conrt  at  which  the  application 
will  be  heardi  which  notice  mnst  be  published  bj  posting  or  printing  in  a 
newspaper,  the  same  as  required  for  notice  of  the  probate  of  a  wilL" 
OkL  Bev.  St.  1540;  8.  D.  Pro.  Cd.  88. 

The  Utab  Statute  Piovidas:  "When  a  petition  praying  for  letters  of 
administration  is  filed,  the  clerk  must  set  the  petition  for  hearing,  and 
give  notice  thereof,  by  publication,  or  by  posting,  and  by  the  mailing  of 
notices  to  the  heirs."    Utah  Laws  1901,  p.  95. 

The  Wyoming  Statute  Provides:  "When  a  petition  praying  for  letters  of 
administration  is  filed  in  vacation  of  the  court,  the  clerk  shall  give  notice 
to  the  judge  and  court  commissioner  of  the  county  where  the  same  is  filed, 
of  the  filing  of  such  petition,  and  no  letters  shall  be  issued  until  a  period 
of  not  less  than  ten  days  has  elapsed  from  the  time  of  filing  the  petition, 
when,  if  not  otherwise  ordered  by  judge  or  court,  the  court  commissioner 
may  proceed  to  act  on  the  petition.''    Wyo.  Bev.  St.  4648. 

[d]  The  Oalifomia  Statnte  (0.  0.  P.  1374)  Provides:  "Any  person  inter- 
ested may  contest  the  petition  by  filing  written  opposition  thereto,  on  the 

iS  Estate  of  Bouyssou,  8  CaL  App.  the  petitions  on  the  date  fixed  for  the 

40,  84  Pac.  460.  hearing  of  the  original  petition  and 

14  Where  the  petition  of  a  widow  did  not  wait  for  the  time  appointed 

was  amended  after  petitions  had  been  for  the  hearing  of  the  amended  peti- 

filed  by  others,  the  court  heard  all  tion.    Estate  of  Turner,  143  CaL  438, 

*See  forms  numbers  90,  91,  VoU  IL 
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terested,"  for  the  interest  here  mentioned  is  not  an  interest  in 
the  estate  alone,  as  is  the  case  where  a  will  is  contested.^'  But 
where  a  nonresident  leaves  property  in  different  counties  of  the 
state,  a  public  administrator  appointed  in  one  county  has  no 
standing  to  contest  a  prior  petition  filed  by  the  public  adminis- 
trator in  another  county.**  The  grounds  of  opposition  which  are 
filed  are  nothing  more  than  an  answer,  to  which  no  replication  is 
necessary.*^  The  burden  is  on  the  contestant  to  show  that  the 
applicant  is  incompetent  on  the  ground  of  conviction  of  crime, 
drunkenness,  improvidence  or  want  of  integrity.*' 

groand  of  the  incompetency  of  the  applicant,  or  may  asaert  his  own  rights 
to  the  administration,  and  pray  that  letters  be  issued  to  himself.  In  the 
latter  ease  the  contestant  must  file  a  petition,  and  give  the  notice  required 
for  an  original  petition,  and  the  court  must  hear  the  two  petitions  together. ' ' 
En.  March  11,  1872. 

The  Arizona^  Idaho,  Montana,  Nevada^  Oklahoma,  South  Dakota,  and 
Utah  Statutes  are  the  same  as  the  California,  except  that  Nevada  uses  the 
word  *' application ' '  instead  of  "petition,"  and  omits  rest  of  the  section 
after  the  word  "himself";  Montana  inserts  the  words  "or  judge"  after 
"court";  and  Utah  uses  the  words  "an  answer"  instead  of  "written  op- 
position." Ariz.  Bev.  St.  1656;  Ida.  Bev.  St.  5360;  Mont.  C.  G.  P.  2443; 
Nev.  Comp.  L.  2829;  Okl.  Bev.  St.  1541;  S.  D.  Pro.  Gd.  89;  Utah  Bev.  St. 
3819. 

The  Kortb  Dakota  Statute  ProvldeB:  "Any  person  interested  may  answer 
the  petition  and  allege  any  ground  of  objection  that  may  exist  to  the 
granting  of  the  administration  or  to  the  appointment  of  the  proposed 
administrator;  or  allege  his  own  right  or  claim  to  the  administration  and 
pray  for  appointment  accordingly."    N.  D.  Bev.  Cd.  8025. 

The  Wyoming  Statute  Provides:  "Any  person  interested  may  contest 
the  petition  by  filing  written  opposition  thereto,  on  the  ground  of  the 
incompetency  of  the  applicant,  or  may  assert  his  own  rights  to  the  admin- 
istration and  pray  that  letters  be  issued  to  himself.  In  the  latter  case 
the  contestant  must  file  a  petition  and  must  submit  evidence  in  support 

77  Pac  144.    Application  for  letters  and  not  as  a  trustee  for  any  public  or 

by  the  public  administrator  and  by  a  private    right.    Estate    of    Lermond, 

nominee  of  a  nonresident  heir  may  be  142  Gal.  585,  76  Pac.  488. 

heard  together,  and  the  administration  ^^  ^^^^^  ^^  j^^^  ^^^  ^^  ^gg  3^ 

awarded  to  the  proper  party.    Estate  p^    y^ 

of  Hyde,  64  Gal.  228,  30  Pac.  804. 

IB  Estate  of  Healy,  122  CfeL  162,  "  Estate  of  Wooten,  56  GaL  322. 

64  Pac.  736.    He  acts  in  the  contest,  18  Estate  of  Qordon,  142  GaL  125, 

however,  solely  in  his  own  interest,  75  Pac.  672* 
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the  posting  of  notice  of  the  hearing  to  grant  letters  of  adminis- 
tration does  not  dispense  with  due  proof  of  the  contents  of  the 
notice.^* 

§  241.  Proof  of  Death,  Intestacy  and  Domicile.*— Before  let- 
ters of  administration  are  granted  on  the  estate  of  a  person  rep- 
resented to  have  died  intestate,  the  fact  of  his  dying  intestate 
must  be  proved  by  the  testimony  of  the  applicant  or  others;  and 
the  court  may  also  examine  any  other  person  concerning  the  time, 
place,  and  manner  of  his  death,  the  place  of  his  then  residence, 
the  value  and  character  of  his  property,  and  whether  or  not  he 
left  any  will.  For  this  purpose  the  court  may  compel  the  attend- 
ance of  any  person  as  a  witness,  [g]     In  case  a  contest  of  an  al- 

instead  of  ''evidence.''  Aris.  Bev.  St.  1658;  Ida.  Bev.  St.  5362;  Hont. 
C.  C.  P.  2445;  Okl.  Bev.  St.  1543;  S.  B.  Pro.  Gd.  91. 

The  Nevada  Statute  Provides:  "An  entry  in  the  minntes  of  the  eourt 
that  proof  was  made,  that  notice  had  been  given  according  to  law,  shall 
be  eondasive  evidence  of  the  fact  of  such  notice."    Nev.  Comp.  L.  2831. 

[g]  The  Oallfomla  Statute  (O.  O.  P.  1378)  Provides:  "Before  letters 
of  administration  are  granted  on  the  estate  of  any  person  who  is  repre- 
sented to  have  died  intestate,  the  fact  of  his  dying  intestate  must  be 
proved  by  the  testimony  of  the  applicant  or  others;  and  the  eourt  may 
also  examine  any  other  person  concerning  the  time,  place,  and  manner  of 
his  death,  the  place  of  his  residence  at  the  time,  the  value  and  character 
of  his  property,  and  whether  or  not  the  decedent  left  any  will,  and  may 
compel  any  person  to  attend  as  a  witness  for  that  purpose.''  £n.  March 
11, 1872. 

The  Arizona^  Idaho,  Montana^  Oklahoma,  and  SoaUi  Dakota  are  the  same 
as  the  California,  except  that  Montana  inserts  the  words  "or  judge"  after 
the  word  "court."  Ariz.  Bev.  St.  1660;  Ida.  Bev.  St.  5364;  Mont.  0.  G.  P. 
2447;  Okl.  Bev.  St.  1545;  S.  B.  Pro.  Gd.  93. 

The  Nevada  Statute  Provides:  "Before  letters  of  administration  shall  be 
granted  on  the  estate  of  any  person  who  is  represented  to  have  died 
inteatate,  the  fact  of  his  having  died  intestate  shall  be  proved  by  the  tes- 
timony of  the  applicant,  and  any  other  testimony  that  may  be  produced. 
Proof  must  also  be  made  concerning  the  time,  place,  and  manner  of  death, 
the  place  of  his  residence  at  the  time  of  hia  death,  the  location,  character 

34  An  entry  on  the  record  that  due  the  notice  to  state  the  name  of  the 

proof   of   posting   of   the   time   and  deceased,  and  of   the  applicant   for 

place  of  hearing  has  been  made  is  not  administration,  and    the    term  when 

a  compliance  with  the  statute  making  the  hearing  will  be  had.    Beckett  v. 

an  entry  evidence,  the  law  requiring  Selover,  7  GaL  215,  68  Am.  Dee.  237* 
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leged  will  of  the  decedent  is  pending,  the  court  will  not,  in  ad- 
vance of  a  determination  therein,  entertain  proof  on  the  question 
of  intestacy.^ 

§  242.  Grant  to  any  Applicant  on  Nonappearance  of  Those 
Best  Entitled. — Letters  of  administration  must  be  granted  to  any 
applicant,  although  there  are  other  persons  having  a  better  right 
to  administration,  if  they  fail  to  appear  and  assert  their  rights,  [h] 
A  person  entitled  to  precedence  may  waive  his  right  to  letters  by 
not  applying  for  them  in  season.^ 

and  value  of  his  property,  and  whether  the  deeeased  left  a  will.  Any 
person  may  be  compelled  to  attend  as  a  witness  for  sueh  purpose."  NeT. 
Comp.  L.  2833. 

The  North  Dakota  Statute  Provides:  ''Before  granting  administration 
the  court  must  be  satisfied,  by  competent  testimony,  of  the  death  of  the 
person  whose  estate  is  in  question,  and  must  require  proof  as  to  whether 
or  not  he  left  a  will,  and  of  the  time,  place  and  circumstances  of  his  death, 
his  residence  at  the  time,  the  character,  situation  and  value  of  the  prop- 
erty, the  fact  of  his  intestacy  or  any  other  material  fact."  N.  D.  Bev. 
Cd.  8027. 

The  Washington  Btatate  Provides:  "Every  administrator  with  the  will 
annexed,  and  executor,  at  the  time  letters  are  granted  him,  shall  make 
an  af&davit  that  he  knows  of  no  other  and  subsequent  will  of  the  deceased." 
Wash.  Bal.  Cd.  6136  (Pierce's  Gd.  2428). 

[h]  The  Oallfomla  Statute  (0.  O.  P.  1S77)  Provides:  "Letters  of  admin- 
istration must  be  granted  to  any  applicant,  though  it  appears  that  there 
are  other  persons  having  better  rights  to  the  administration,  when  such 
persons  fail  to  appear  and  claim  the  issuing  of  letters  to  themselves." 
£n.  March  11,  1872. 

The  Arizona,  Idaho,  Montana,  Nevada,  Oklahoma^  Soath  Dakota,  Vtah^ 
and  Wyoming  Statutes  are  the  same  as  the  California,  except  that  Nevada 
uses  the  word  "may"  instead  of  "must,"  and  inserts  the  words  "within 
three  months"  after  the  word  "appear"  in  the  last  line;  Wyoming  inserts 
the  words  "either  in  person  or  by  agent  or  attorney"  after  the  word 
"appear"  in  the  last  line  of  the  section.  Ariz.  Bev.  St.  1659;  Ida.  Bev. 
St.  5363;  Mont.  C.  C.  P.  2446;  Nev.  Comp.  L.  2832;  Okl.  Bev.  St.  1544; 
S.  D.  Pro.  Cd.  92;  Utah  Bev.  St.  3814;  Wyo.  Bev.  St.  4651. 

The  North  Dakota  Btatate  Provides:  "Administration  may  be  granted 
to  an  applicant  or  to  one  of  several  applicants  according  to  the  prescribed 

25  Estate  of  Davis,  11  Mont.  196,  407;  Estate  of  Craigie,  24  Mont.  37, 
28  Pac.  645.  60  Pac.  495;  Bamp  v.  McDaniel,  12 

26  Estate  of  Shiels,  120  Cal.  347,  Or.  108,  6  Pac.  460;  McLean  v.  Bol- 
52  Pac.  808;  Estate  of  Keane,  56  CaL  ler,  33  Wash.  166,  73  Pac  1123. 
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§  243.  Grant  to  Nominee  of  Person  Entitled.* — ^Letters  of  ad- 
ministration may  be  granted  to  one  or  more  competent  persons, 
although  they  are  not  otherwise  entitled  to  the  same,  at  the  writ- 
ten request  of  the  person  entitled,  filed  in  court,  [i]     This  statu- 

order  of  preference,  without  regarding  any  party  having  an  equal  or  a 
better  right  who  fails  to  assert  his  elaim;  and  when  there  are  several  ap- 
plicants of  the  6|ime  class  the  appointment  may  be  awarded  according 
to  their  relative  fitness.  But  in  every  case,  when  the  welfare  of  the  estate 
manifestly  so  requires,  an  heir  may  be  joined  with  the  surviving  husband 
or  wife,  or  two  or  more  applicants  of  the  same  class  may  be  united  in  the 
administration,  or  the  court  may  in  its  discretion  appoint  some  suitable 
and  discreet  person  who  ia  disinterested  as  between  the  parties."  N.  D. 
Bev.  Cd.  8028. 

The  Oregon  Statute  Provides:  "If  those  named  in  subdivision  1  (re- 
ferring to  the  widow  and  next  of  kin  of  an  intestate)  do  not  apply  for 
the  administration  within  thirty  days  from  the  decease  of  the  intestate, 
they  shall  be  deemed  to  have  renounced  their  right  thereto;  but  the  court 
or  judge  thereof,  in  its  discretion  may,  if  they  reside  within  the  county, 
direct  that  a  citation  issue  to  them  requiring  them  within  such  period  to 
apply  for  or  renounce  their  right  of  administration;  and  if  the  persons 
named  in  subdivision  2  (referring  to  the  creditors  of  the  intestate)  do 
not  make  such  application  within  forty  days  from  such  decree,  they  shall 
be  deemed  to  have  renounced  their  right  to  the  administtt*ation  also.'' 
Or.  B.  ft  C.  Cd.  1113. 

[1]  The  Calif omia  Statute  (0.  0.  P.  1379)  Provides:  "Administration 
may  be  granted  to  one  or  more  competent  persons,  although  not  otherwise 
entitled  to  the  same,  at  the  written  request  of  the  person  entitled,  filed 
in  the  court.  When  the  person  entitled  is  a  nonresident  of  the  state,  affi- 
davits, taken  ex  parte  before  any  officer  authorized  by  the  laws  of  this 
state  to  take  acknowledgments  and  administer  oaths  out  of  this  state,  may 
be  received  as  prima  facie  evidence  of  the  identity  of  the  party,  if  free 
from  suspicion,  and  the  fact  is. established  to  the  satisfaction  of  the  court." 
En.  March  11,  1872.    Amd.  1877-78,  112;  1880,  113. 

The  Axisona,  Idaho,  Montana,  Oklahoma,  South  Dakota,  and  Wyoming 

Statutes  are  practically  the  same  as  the  California.  Ariz.  Bev.  St.  1661; 
Ida.  Bev.  St.  5365;  Mont.  0.  G.  P.  2448;  Okl.  Bev.  St.  1546;  a  B.  Pro.  Cd. 
94;  Wyo.  Bev.  St.  4652. 

The  Nevada  Statute  Provides:  ''Administration  may  be  granted  to  one 
or  more  competent  persons,  although  not  entitled  to  the  same,  at  the  re- 
quest of  the  person  entitled  to  be  joined  with  such  persons.  The  request 
shall  be  in  writing  and  filed  in  the  court.    When  the  person  entitled  is  a 


*See  forim  numhen,  lOS,  104,  Vol.  IL 
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tory  rule  has  been  construed  to  apply  only  in  cases  where  a 
vacancy  in  the  administration  exists.^  It  gives  to  the  court 
discretionary  power  to  grant  administration  to  any  competent 
person,  who  otherwise  would  not  be  entitled  thereto,  at  the  writ- 
ten request  of  a  person  who  is  so  entitled.  But  the  nomination 
is  submitted  to  the  discretion  of  the  court,  which  may,  if  there 
is  good  reason  therefor,  decline  to  confirm  the  nominee,  and  ap- 
point the  person  next  entitled.^  It  is  important  to  note,  how- 
ever, that  a  surviving  husband  or  wife  has  an  absolute  right  to 
nominate  a  fit  and  competent  person  to  serve  in  his  or  her  stead, 
under  the  statute  prescribing  the  order  of  persons  entitled  to  ad- 
minister.^ But  if  a  person  who  makes  a  written  request  is  not 
himself  entitled  to  administration,  either  because  incompetent  or 
|l)ecause  another  applicant  has  a  better  claim  to  letters,  the  nom- 
inee cannot  be  considered  by  the  court.^    An  exception  to  this 


Bon-reaident  of  the  state,  Ms  request  acknowledged  before  a  notary  public 
or  other  officer  having  a  seal,  and  authorized  by  the  laws  of  the  state  or 
territory,  to  take  acknowledgments,  may  be  received  as  prima  facie  evidence 
of  the  identity  of  the  party,  upon  which  the  letters  shall  be  ordered  issued 
as  requested,  if  the  person  is  competent."    Nev.  Comp.  L.  2834. 

The  North  Dakota  Statute  Provides:  ''A  party  entitled  to  the  adminis- 
tration, whether  personally  competent  to  receive  the  appointment  or  not, 
may  by  his  pleading  nominate  some  other  person  for  appointment  in  his 
place.''    N.  D.  Bev.  Cd.  8026. 


27  Estate  of  Healj,  122  OaL  1«2, 
64  Fae.  736;  Estate  of  Carr,  25  CaL 
585. 

28  Estate  of  Healy,  122  CaL  162, 
54  Pac.  736;  EsUte  of  Dorris,  93  CaL 
611,  29  Pao.  244;  Estate  of  Harrison, 
135  Cal.  7,  66  Pac.  846;  Estate  of 
Bedell,  97  Cal.  339,  32  Pac.  323; 
Estate  of  Morgan,  53  Cal.  243.  The 
object  of  the  section  authorizing  the 
appointment  of  some  competent  per* 
son  at  the  request  of  the  person  em- 
iitled,  to  be  joined  with  such  person, 
was  to  allow  those  entitled  to  letters 
the  aid  of  others  more  competent. 
Estate  of  Sirtlan,  16  CaL  161. 

The  nominee  of  the  father  and 
mother  of  a  deceased  person  ia  en- 


titled to  letters.  In  preference  to  the 
public  administrator.  Estate  of  Be- 
dell, 97  Cal.  339,  32  Pac.  323. 

The  brothers  of  a  deceased  person 
may  nominate  a  third  person  as  ad* 
ministrator.  Estate  of  Wakefield, 
136  CaL  110,  68  Pac.  499.  For  other 
illustrations,  see  section  226,  ante, 
and  note  thereunder. 

»  Estate  of  Dorris,  93  Cal.  611,  29 
Pac  244;  Estate  of  Healey,  122  Cal. 
162,  54  Pae.  736.  Bee,  too,  section 
226,  ante. 

80  Estate  of  Brundage,  141  CaL 
538,  75  Pac.  175;  Estate  of  Beech, 
63  CaL  458;  Estate  of  Hyde,  64  CaL 
228,  30  Pac.  804.  A  guardian  of  a 
minor  heir  eannoty  by  a  written  v»> 
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rule  is,  that  a  sarviving  husband  or  wife  is  entitled  to  make  a 
nomination,  irrespective  of  his  or  her  own  eligibility  to  adminis- 
ter.'^ A  nominee  has  a  preference  over  one  who  belongs  to  a 
class  subsequent  in  rank  to  the  person  making  the  nomination.^ 
One  who  renounces  his  right  to  administer  by  nominating  an- 
other for  the  office  will  usually  not  be  allowed  to  retract  his  re- 
nunciation after  the  nominee  has  instituted  proceedings  for  his 
appointment." 

§  243a.  Effect  of  Reversal  of  Appointment  on  Appeal. — ^When 
an  order  appointing  an  executor  or  administrator  is  reversed  on 
appeal  for  error  which  does  not  go  to  the  jurisdiction  of  the  pro- 
bate court,  the  lawful  acts  performed  by  him  in  administering 
the  estate  after  his  qualification  and  before  the  reversal  are  not 
thereby  affected,  [j] 

[j]  The  OaUfomia  Statnte  (0.  0.  P.  966)  Provides:  ''When  the  judg- 
ment or  order  appointing  an  executor,  or  adminifltrator,  or  guardian,  is 
reversed  on  appeal,  for  error,  and  not  for  want  of  jurisdiction  of  the  court, 
aU  lawful  acts  in  administration  upon  the  estate  performed  by  such 
executor,  or  administrator,  or  guardian,  if  he  have  qualified,  are  as  valid 
as  if  such  judgment  or  order  had  been  affirmed.''  En.  March  11,  1872. 
Amd.  1873-74,  340;  1880,  16. 

The  Idaho,  Montana^  Oklahoma,  South  Dakota  and  tTtak  Statutes  are  the 
same  aa  the  California,  except  that  the  words  ''order  or  decree''  are 


quest,  confer  upon  another  person  the 
right  to  administer.  Estate  of 
Woods,  97  Gkl.  428,  32  Pac.  516.  A 
nonresident  father  or  brother  of  a  de- 
cedent is  not  competent  or  entitled  to 
serve  as  administrator  or  to  nominate 
an  administrator.  Estate  of  Muer- 
sing,  103  GaL  686,  37  Pac.  620;  Es- 
tate of  Donovan,  104  CaL  623,  88 
Pac.  456.  But  in  Estate  of  Watson, 
31  Mont.  438,  78  Pae.  702,  it  is  held 
that  a  resident  of  the  state  whose  ap- 
pointment aa  administrator  is  re- 
quested hj  nonresident  brothers  and 
sisters  of  the  decedent  should  receive 
letters,  instead  of  the  public  adminis- 
trator. 

81  Estate  of  Bedell,  97  Cal.  339,  32 
Pac.  323;  Estate  of  Stevenson,  72 
aa.  164,  13  Pac.  404. 


tt  Estate  of  Bedell,  97  GU.  339,  32 
P^c  323. 

88  Estate  of  BedeU,  97  Cal.  839,  32 
Pac.  323;  Estate  of  SUvar  (CkL), 
46  Pac.  296.  A  person  renouncing 
his  right  to  administer  cannot  retract 
his  renunciation.  Estate  of  Moore, 
68  Gal.  283,  9  Pac  164.  One  waiv- 
ing the  right  to  administration  hy 
written  request  is  estopped  from  with- 
drawing his  assent  after  the  i>eti- 
tioner  has  incurred  expense.  Estate 
of  Kirtlan,  16  Gal.  162.  A  widow 
may  revoke  her  request  to  have  an- 
other administer  upon  her  husband's 
estate  at  any  time  before  court  has 
acted  upon  it.  Estate  of  Shiels,  120 
Cal  348,  62  Pac  808. 
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used  in  plaee  of  ''judgment  or  order"  in  Idaho,  Oklahoma  and  South 
Dakota.  Ida.  Bev.  St.  4833;  Mont.  G.  0.  P.  1735;  Okl.  Bev.  St.  1813;  S.  D. 
Pro.  Cd.  365;  Utah  Bev.  St.  4043. 

The  Kayada  Statnta  ProTldw:  ''When  an  order  or  decree  appointing  an 
executor  or  adminiatrator  shall  be  reversed  on  appeal,  all  lawful  acts  in 
administration  upon  the  estate  performed  by  such  executor  or  administrator, 
if  he  shall  have  qualified,  shall  be  as  valid  as  if  iueh  order  or  decree 
had  been  affirmed.''    Nev.  Gomp.  L.  3044. 

Thi&  Wyoming  Statnta  ProTldes:  "Unless,  in  the  revised  statutes,  it  Is 
otherwise  provided,  or  the  legislature  may  hereafter  otherwise  provide,  this 
division  shall  not  affect  proceedings  to  assess  damages  for  private  property 
taken  for  public  uses,  nor  proceedings  under  the  statutes  for  the  settlement 
of  estates  of  deceased  persons.''    Wyo.  Bev.  St.  4278. 
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244.  Oath  of  office. 

245.  Execution  and  validity  of  bonds. 

246.  Becording  of  letters  and  bonds. 

247.  Transcript  of  court  minuteo  as  evidence  of  qualiflcatioa. 

248.  Gonditions  of  bonds. 

249.  Separate  bonds  from  executors. 

250.  Additional  bond  on  sale  of  real  estate. 

251.  Justification  of  sureties  and  approval  by  court* 

252.  Insufficient  bond — ^Additional  security. 

253.  Forfeiture  of  letters  by  failure  to  give  sufficient  security. 

254.  Application  for  further  security. 

255.  Citation  to  show  cause  against  application. 

256.  Hearing  of  application  and  action  thereon. 

257.  Forfeiture  of  letters  by  failure  to  comply  with  order. 

258.  Suspension  of  powers  pending  hearing. 

259.  Order  for  further  security  without  application. 

260.  Application  by  surety  for  discharge. 

261.  Effect  of  giving  new  sureties. 

262.  Bevocation  of  letters  for  failure  to  give  new  sureties, 
263  Time  for  hearing  applications — Entering  of  orders. 

264.  Liability  of  sureties  on  bond. 

265.  Several  recoveries  on  same  bond. 

266.  Bond  dispensed  with  by  wiU. 


344  PBOBATE  LAW. 

§  244.  Oath  of  Office.* — ^Before  letters  testamentary  or  of  ad- 
ministration are  issued  to  an  executor  or  administrator,  he  is  re- 
quired  to  take  and  subscribe  an  oath/  before  some  officer  au- 
thorized to  administer  oaths,  that  he  will  perform  his  duties  ac- 
cording to  law.    The  oath  must  be  attached  to  his  letters,  [a] 

[a]  The  Oallfornia  Statute  (O.  0.  P.  1387)  ProTldee:  ''Before  leUere 
tefltamentary  or  of  administration  are  issued  to  the  executor  or  adminis- 
trator, he  muftt  take  and  subscribe  an  oath  before  some  officer  authorized 
to  administer  oaths,  that  he  will  perform,  according  to  law,  the  duties  of 
executx>r  or  administrator,  which  oath  must  be  attached  to  the  letters. 
AU  letters  testamentary  and  of  administration  issued  to,  and  aU  bonds  exe- 
cuted by,  executors  or  administrators,  with  the  affidavits  and  certificates 
thereon,  must  be  forthwith  recorded  by  the  clerk  of  the  court  having 
jurisdiction  of  the  estates,  in  books  to  be  kept  by  him  in  his  office  for 
that  purpose."    En.  March  11,  1872. 

The  Statutes  of  AiIzoxuk  Idaho,  Montana,  Oklahoma^  South  Dakota,  Utah 
and  Wyoming  are  the  same  as  the  California.  Ariz.  Bev.  St.  1666;  Ida. 
Bev.  St.  5370;  Mont.  C.  C.  P.  2470;  Okl.  Bav.  St.  1551;  S.  D.  Pro.  Cd.  99; 
Utah  Bev.  St.  3826;  Wyo.  Bev.  St.  4660,  4662. 

Tbo  Nevada  Statute  Provldw:  "Before  letters  testamentary  or  of  admin- 
istration shall  be  issued  to  the  executor  or  administrator,  he  shall  take  and 
subscribe  an  oath  or  affirmation  before  the  clerk  that  he  will  perform, 
according  to  law,  the  duties  of  executor  or  administrator;  said  oath  shall 
be  filed  and  recorded  by  the  clerk."    Nev.  Gomp.  L.  2839. 

The  North  Dakota  Statute  Proyides:  "Before  letters  are  issued  to  an 
executor,  administrator  or  guardian  he  must  qualify  by  taking  an  oath 
and  giving  bond  as  prescribed  in  this  article;  and  before  letters  are  issued 
to  any  person  who  has  in  his  possession  or  under  his  control  any  money  or 
property  belonging  to  the  estate  he  may  be  required  to  exhibit  aa  inventory 
or  otherwise  render  a  satisfactory  account  of  his  doings  with  such  prop- 
erty. A  failure  to  comply  with  the  foregoing  requirements  within  such 
time  as  the  court  allows  is  a  relinquishment  of  the  appointment.''  K.  D. 
Bev.  Cd.  8047. 

"Every  executor,  administrator  or  guardian  must  take  and  subscribe  an 
oath  administered  by  some  competent  officer  and  file  the  same  with  the 
county  judge  to  the  effect  that  he  will  faithfully  and  according. to  law  to 
the  best  of  his  ability  perform  all  the  duties  of  his  trust"  N.  D.  Bev. 
Cd.  8048. 

1  In  Oregon,  when  the  bond  desig-  where  a  bond  is  ent£rely  dispeased 

nated  in  the  will  is  given,  it  is  un-  ^^     j,^^  ^^  ^  ^  ^   ^^ 

necessary  to  require  the  executor  to  m.  p 

take   the   oath    prescribed    in   cases  ^     *^  ^^* 
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§  246.  Ezaeatka  and  Validilj  of  Boads.^— And  before  reeeiv* 
ing  the  letters  he  must  execute  a  bond  to  the  state,  with  two  or 
more  sureties,  to  be  approved  by  the  court  The  bond  must  be 
joint  and  several,  and  the  penalty  must  not  be  less  than  twice 
the  value  of  the  personal  property,  and  twice  the  probable  value 
of  the  rents  and  profits  of  the  real  property  belonging  to  the  es- 

Tlw  Sontli  Dakota  Statato  Prorides  farther:  <' Every  exeevtor,  admiaia- 
trator  or  goardian  appointed  in,  bat  rending  oat  of  the  atate,  shaU,  before 
entering  apon  the  datiea  of  his  trost,  in  writing,  appoint  an  agent  residing 
in  the  eoontj  where  he  is  appointed,  and  shall  by  saeh  writing  stipnlate 
and  agree  that  sendee  of  any  legal  process  against  him  as  such  execator, 
administrator  or  guardian,  if  made  on  said  agent,  shall  be  of  the  same 
legal  effect  as  if  made  on  himself  personally  within  the  state.  Such  writing 
shaU  giTe  the  proper  address  of  snch  agent  and  shall  be  filed  in  the  office 
of  the  jndge  of  the  county  court  where  such  appointment  is  made.''  8.  D. 
Pro.  Gd.  100. 

Tlie  Oklahoma  Statute  is  the  same  as  the  South  Dakota,  except  that  the 
words  "probate  court"  are  used  in  place  of  the  words  "county  court" 
in  both  instances.    OkL  Bev.  St.  1552. 

The  Oregon  Statute  PiOYides:  "When  lands  belonging  to  the  estate  of 
any  deceased  person,  whether  such  person  died  heretofore,  or  shall  die 
hereafter,  are  not  disposed  of  by  will  or  sold  during  the  course  of  admin- 
istration, it  shaU  be  the  duty  of  the  executor  or  administrator  to  cause  to 
be  recorded  in  the  record  of  deeds  of  each  county  in  which  lands  belonging 
to  such  estate  are  situated,  except  the  county  in  which  the  estate  is  ad- 
ministered upon,  a  copy,  first,  of  the  petition  for  administration  and  of 
any  order  of  the  court  declaring  or  determining  heirship  therein;  second,  of 
the  order  appointing  the  administrator  or  executor,  and  third,  of  the  final 
order  discharging  the  administrator  or  executor."  Or.  Gen.  Laws  1907,  p. 
130. 

The  Washington  Statnte  ProvldeB:  "Before  letters  testamentary  or  of 
administration  are  issued  to  the  executor  or  administrator  he  must  take 
and  subscribe  an  oath  before  some  person  authorised  to  administer  oaths, 
that  he  will  perform  according  to  law,  the  duties  of  his  trust  as  executor 
or  administrator,  which  oath  must  be  attached  to  and  recorded  with  the 
letters."    Wash.  BaL  Cd.  6146  (Pierce's  Cd.  2439). 

"The  clerk  shall  record,  in  a  well-bound  book  kept  for  that  purpose, 
all  letters  testamentary  and  of  adminiatration  before  they  are  delivered 
to  the  executors  or  administrators,  and  shall  certify  on  such  letters  that 
they  have  been  so  recorded."    Wash.  Bal.  Cd.  6137  (Pierce's  Cd.  2429). 

The  Wyoming  Statute,  in  addition  to  the  above,  provides:  "Whenever  an 
order  appointing  an  executor  or  administrator  shall  be  made  by  any  dis- 
trict court  or  officer  having  authority  to  make  such  appointment,  the  order 


^S«0  formt  wmbeti  108,  109,  Vol.  IL 
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state,  which  yalnes  must  be  ascertained  by  the  court  by  examin- 
ing on  oath  the  party  appl3ring  for  letters,  or  any  other  per- 
sons, [b]  The  provision  of  the  California  code  does  not  apply  to 
the  public  administrator.' 

•lisn  atate  the  time  within  whieli  saeh  exeentor  or  admiiuatntor  ahsn 
qnalifj,  hj  girisg  the  bond  and  taking  the  oath  required  by  law,  and 
opon  the  failure  of  eneh  exeentor  or  administrator  to  qnalifjr  within  the 
time  fixed  hj  sneh  order,  his  appointment  shall  lapse,  and  another  appoinV 
ment  shall  be  made/'    Wjo.  L.  1903,  p.  29,  see.  L 

[b]  The  Calif omU  Statote  (0.  O.  P.  1388)  Provides:  <<  Every  person  to 
whom  letters  testamentary  or  of  administration  are  directed  to  issue  must, 
before  reeeiving  them,  execute  a  bond  to  the  state  of  California,  with  two 
or  more  sufficient  sureties,  to  be  approved  by  the  superior  court,  or  a  jud^ 
thereof.  In  form,  the  bond  must  be  joint  and  several,  and  the  penalty 
must  not  be  less  than  twice  the  value  of  the  personal  property,  and  twice 
the  probable  value  of  the  annual  rents,  profits,  and  issues  of  real  property 
belonging  to  the  estate,  which  values  must  be  ascertained  by  the  superior 
court,  or  a  judge  thereof,  by  examining  on  oath  the  party  applying,  and 
any  other  persons."    En.  March  11,  1872.    Amd.  1880,  80. 

The  Statntee  of  Arlz<ma,  Idaho,  Montana,  Sontli  Dakota^  Utali,  and 
TVadiington  are  practically  the  same  as  the  California:  Ariz.  Bev.  St  1067; 
Ida.  Bev.  St.  5371;  Mont.  C.  C.  P.  2471;  S.  D.  Pro.  Cd.  101;  Utah  Bev.  St. 
3827;  Wash.  BaL  Cd.  6147  (Pierce's  Cd.  2440). 

The  Statnte  of  Nevada  Provides:  ''Every  person  to  whom  letters  testa- 
mentary (unless  the  will  otherwise  provides)  or  of  administration  shall 
have  been  directed  to  issue  shall,  before  receiving  the  letters,  execute  a 
bond  to  the  state  of  Nevada,  with  two  or  more  sureties  to  be  approved  by 
the  district  judge.  In  form  the  bond  shall  be  joint  and  several,  and  the 
penalty  shall  not  be  less  than  the  value  of  the  personal  property,  including 
rents  and  profits  belonging  to  the  estate,  which  value  shall  be  ascertained 
by  the  court  by  the  examination  on  oath  of  the  party  applying,  and  of  any 
other  persons  the  judge  may  think  proper  to  examine.  The  district  judge 
shall  require  an  additional  bond  whenever  the  sale  of  any  real  estate  be- 
longing to  an  estate  is  ordered  by  him  to  be  sold.  The  bond  shall  be  con* 
ditioned  that  the  executor  or  administrator  will  faithfully  execute  the 
duties  of  the  trust  according  to  law,  and  shall  be  recorded  by  the  clerk.'' 
Nev.  L.  1903,  p.  209,  sec.  1. 

The  North  Dakota  Statnte  Provides:  "A  decree  granting  administration 
shall  prescribe  the  sum  in  which  bond  shall  be  given  and  may  limit  the 
time  in  which  the  person  receiving  the  appointment  shall  qualify  or  the  time 
within  which  each  of  several  applicants  may  successively  qualify  upon 
the  failure  of  those  having  precedence,  to  qualify  and  enter  on  the  dis- 
charge of  their  duties.''    N.  D.  Bev.  Cd.  8029. 

S  Healy  v.  Superior  Court,  127  Cal.  659,  60  Pac  428. 
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Although  an  administrator  is  not  authorized  to  act  until  he 
([ualifies,^  still  the  mere  order  of  time  in  which  the  act  of  receiv- 
ing letters  and  the  act  of  giving  the  bond  are  performed  does 
not  affect  the  validity  of  his  appointment,  nor  invalidate  any  act 
performed  by  him  after  giving  the  bond.*  And  his  failure  to 
give  a  bond  does  not  ordinarily  render  the  letters  void,  but  only 
irregular  or  voidable.^    Moreover,  he  cannot  escape  responsibil- 


"  Every  executor,  administrator  or  guardian  must  give  bond  to  the  state 
of  North  Dakota  for  the  benefit  of  all  persone  interested  in  the  estate  in 
such  sum  as  the  court  prescribes,  with  sufficient  sureties  to  be  approved  by 
the  judge,  and  conditioned  for  the  faithful  discharge  of  all  the  duties  of 
the  trust  imposed  on  him  by  law  or  by  order  of  the  court  according  to  law. 
Except  as  otherwise  specially  prescribed  by  law,  the  required  sum  must 
not  be  less  than  twice  the  aggregate  value  as  ascertained  by  the  court 
of  the  personal  property,  and  the  rents,  profits  and  income  for  one  year 
of  the  real  property  belonging  to  the  estate.  Every  bond  must  be  held 
to  be  the  joint  and  several  contract  of  the  principal  and  sureties  executing 
the  same,  notwithstanding  any  express  provisions  therein  to  the  contrary." 
N.  D.  Bev.  Cd.  8049. 

The  OUahoma  Statute  Provides:  ''Every  person  to  whom  letters  testa- 
mentary or  of  administration  are  directed  to  issue,  must,  before  receiving 
them,  execute  a  bond  to  the  territory  of  Oklahoma,  with  two  or  more  suffi- 
cient sureties,  to  be  approved  by  the  judge  of  the  probate  court.  In  form 
the  bond  must  be  joint  and  several,  and  the  penalty  must  not  be  less 
than  twice  the  value  of  the  personal  property  and  twice  the  probable 
value  of  the  annual  rents,  profits  and  issues  of  the  real  property  belonging 
to  the  estate,  which  values  must  be  ascertained  by  the  probate  judge,  by 
examining  on  oath  the  party  applying,  and  any  other  persona."  OkL  Bev. 
8t.  1553. 

The  Oregon  Statate  Also  Provides:  "No  executor  or  administrator  shall, 
except  as  hereinafter  stated,  act  as  such  until  he  shall  file  with  the  clerk 


s  The  fact  that  an  administrator 
did  not  present  his  bond  for  approval 
until  several  days  after  the  issuance 
of  letters  to  him,  and  the  taking  of 
the  oath  of  office,  does  not  require  the 
issuance  of  new  letters  after  the  bond 
is  given,  nor  vitiate  proceedings  for 
the  sale  of  land  instituted  by  him 
subsequently  to  the  approval  of  the 
bond.  Ions  v.  Harbison,  112  CaL 
260,  44  Pftc.  572. 

It  is  doubtful  whether  the  appoint- 
ment and  qualification  of  an  admin- 


istrator cause  his  authority  to  relate 
to  the  time  of  the  intestate's  death, 
and  thus  validate  acts  done  before 
the  appointment  which  were  beneficial 
to  the  estate.  Estate  of  Heeney,  3 
GaL  App.  548,  86  Pac.  842. 

4  Estate  of  Hamilton,  34  Cal.  464; 
Pryor  v.  Downey,  50  Cal.  388,  19 
Am.  Bep.  656;  Bowden  v.  Pierce,  73 
Gal.  459,  14  Pac.  302,  15  Pftc.  64. 

s  Estate  of  Craigie,  24  Mont.  37, 
60  Pac.  495;  Harris  v.  Chipman,  9 
Utah,  101,  33  Pae.  242. 
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ity,  if  he  administers  the  estate,  by  failing  to  take  the  oath  and 
file  the  bond  required  by  law.* 

It  has  been  thought  that  an  administrator's  bond  purporting 
to  be  the  joint  obligation  of  the  principal  and  the  sureties  and 
the  several  obligations  of  the  sureties,  but  signed  only  by  them, 
and  not  by  the  principal,  is  voidJ  If  a  bond  is  signed  by  the  ad- 
ministrator, however,  it  is  immaterial  in  what  part  of  the  instru- 
ment the  signature  appears,  whether  in  the  body  or  at  the  end.' 
In  Oregon  a  bond  which  fails  to  express  any  amount  for  which 
the  obligors  are  bound,  and  which  contains  no  blank,  is  not  a 
binding  instrument ;  but  a  bond  voluntarily  given  by  an  executor 
is  valid,  although  the  court  has  no  authority  to  require  it.*  The 
general  features  of  the  law  governing  the  bonds  and  undertakings 

of  the  county  eoart  having  jurisdiction  of  the  estate,  an  undertaking, 
approved  by  the  county  judge,  in  a  sum  not  less  than  double  the  probable 
value  of  the  personal  property  of  the  estate,  plus  double  the  probable  value 
of  the  annual  rents  and  profits  of  and  from  the  real  proper^  of  the  estate, 
with  one  or  more  sufficient  sureties,  to  be  void  upon  the  condition  that  such 
executor  or  adminiatrator  shall  faithfully  perform  the  duties  of  his  trust 
according  to. law.  When,  however,  by  the  terms  of  his  wiU,  a  testator 
shaU  expressly  declare  that  no  bonds  shaU  be  required  of  his  executor, 
such  executor  may  act  upon  taking  an  oatli  to  faithfully  fulfill  his  trust, 
without  filing  the  undertaking  in  this  section  mentioned;  but  such  executor 
shall  be  criminally  and  civilly  liable  for  any  dereliction  of  duty  as  are 
other  executors  and  administrators;  and  notwithstanding  such  provisions 
In  a  will,  the  county  court  may,  at  any  time  in  its  discretion,  upon  the 
petition  of  any  person  interested  in  the  estate,  require  such  executor  to 
give  such  an  undertaking  aa  hereinbefore  provided."  Or.  St.  1115  (Or.  L. 
1903,  p.  216). 

''Whenever  the  penal  sum  mentioned  in  the  undertaking  prescribed  in 
the  preceding  section  exceeds  two  thousand  dollars,  three  or  more  sureties 
may  become  severaUy  liable  for  portions  of  the  said  sum,  if  the  aggre- 
gate sum  for  which  such  sureties  become  liable  shaU  equal  the  penal  sum 
required  in  the  undertaking."    Or.  B.  Sb  0.  Od.  1116. 

Thi&  Washington. Statute,  besides  the  above,  provides:  ''Ko  bond  required 
under  the  provisions  of  this  act,  and  intended  as  such  bond,  shall  be  void 
for  want  of  form  or  substance,  recital  or  condition;  nor  shaU  the  principal 

•  Harris  v.  Goates,  8  Idaho,  491,  69  8  Eienck  v.  Parehen,  22  Mont  519, 

I*«c-  *75.  74  Am.  St.  Eep.  625,  67  P*c  94. 

7  Weir  V.  Mead,  101  Cal  125    40         ^  ^^^^  ^   g  ^  ^   ^    ^^ 

Am.  St.  Bep.  46,  36  Pac.  567.    Com-  „  ^^  „^  r^    ^L    •^ 

pare  Kenck  v.  Parehen,  22  Mont.  519,  ^«^'  ^-  Thompson,  26  Or.  820,  87 

74  Am.  St.  Rep.  625,  57  Pac.  94;  and  ^c-  ^14,  40  Pac  229. 
the  note  in  90  Am.  St.  Bep.  192. 
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of  executors  and  administrators  are  the  same  as  those  applicable 
to  the  bonds  of  public  officers.^® 

§  246.  Becording  of  Letters  and  Bonds. — ^All  letters  testamen- 
tary and  of  administration  issued  to  executors  or  administrators, 
and  all  bonds  executed  by  them,  are  required  to  be  recorded.^^ 

§  247.  Transcript  of  Court  Uinates  as  Evidence  of  Qualifica- 
tion.— ^A  transcript  from  the  minutes  of  the  court,  showing  the 
appointment  of  a  person  as  executor  or  administrator,  together 
with  the  certificate  of  the  clerk  that  he  has  qualified  and  received 
letters,  has  the  same  effect  in  evidence  as  the  letters  them- 
selves, [c] 

§  248.  Conditions  of  Bonds. — ^The  bond  of  an  executor  or  ad- 
ministrator must  be  conditioned  that  he  shall  faithfully  execute 
the  duties  of  his  trust  according  to  law.  [d] 

or  surety  on  aneh  account  be  discharged,  but  aU  the  parties  thereto  shaU 
be  held  and  bound  to  the  fuU  extent  contemplated  by  the  law  requiring 
the  same,  to  the  amount  specified  in  such  bond.  In  all  actions  on  such  de- 
fective bond,  the  plaintiff  may  state  its  legal  effect,  in  the  same  manner 
as  though  it  were  a  perfect  bond."  Wash.  Bal.  Gd.  6165  (Pierce's  Gd. 
2458). 

The  Wyoming  Statute  is  the  same  as  the  California  except  that  it  further 
provides:  ''and  sureties  must  justify  on  written  oath  attached  to  said  bond 
in  amount  equal  in  the  aggregate  to  the  penalty  thereof."  Wyo.  Be  v.  St. 
4661. 

[c]  The  Calif oniia  Statute  (0.  0.  P.  1429)  Provides:  ''A  transcript  from 
the  minutes  of  the  court,  showing  the  appointment  of  any  person  as  ex- 
ecutor or  administrator,  together  with  the  certificate  of  the  clerk  under 
his  hand  and  the  seal  of  his  court,  that  such  person  has  given  bond  and 
been  qualified,  and  that  letters  testamentary  or  of  administration  have  been 
issued  to  him  and  have  not  been  revoked  shall  have  the  same  effect  in 
evidence  as  the  letters  themselves."    En.  March  11,  1872. 

The  Statutes  of  Arizona,  Idaho,  Montana^  N6vadm»  Oklahoma,  South 
Dakota^  and  Wyoming  are  the  same  as  the  California.  Ariz.  Bev.  St.  1700; 
Ida.  Bev.  St.  5403;  Mont.  C.  C.  P.  2516;  Nev.  Gomp.  L.  2868;  OkL  Bev. 
St.  1584;  S.  D.  Pro.  Cd.  132;  Wyo.  Bev.  St.  4620. 

[d]  The  Calif oxnia  Statute  (0.  C.  P.  1390)  Provides:  <<The  bond  must  be 
conditioned  that  the  executor  or  administrator  shall  faithfully  execute  the 
duties  of  the  trust  according  to  law."    En.  March  11,  1872. 

10  Gal.    PoL    Cd.,    sec.    981;    Ida.  n  See   the  statutes   under  seetion 

Bev.  St  818;  Mont  Pol.  Cd.  1084.  244,  ante,  and  laction  251,  post 
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§  249.  Separate  Bonds  firom  Ooexecuton. — ^In  case  there  are 
two  or  more  executors  or  administrators,  a  separate  bond  must 
be  exacted  from  each  of  them.[e]  The  obligations  of  coexecu- 
tors  are  several,  although  the  cestui  que  trust  may,  under  some 
circumstances,  hold  them  all  liable.  An  executor  is  not  liable 
for  all  of  the  wrongful  acts  of  his  coexecutor,  but  only  for  those 
to  which  he  consents,  or  which,  by  his  own  dereliction  of  duty, 
he  makes  possible.^ 

§  250.  Additional  Bond  on  Sale  of  Beal  Estate.*— The  codes 
require  additional  bonds,  under  some  circumstances,  in  case  a 

The  Arizona,  Idaho,  Montana,  Nevada,  Oklahoma,  South  Dakota,  Utah, 
Washington,  and  Wyoming  Statutes  are  the  same  as  the  California.  Ariz. 
Bev.  St.  1669;  Ida.  Rev.  St.  5373;  Mont.  C.  C.  P.  2473;  Nev.  Comp.  L.  2840; 
Okl.  Rev.  St.  1555;  S.  D.  Pro.  Cd.  103;  Utah  Rev.  St.  3829;  Wash.  Bal. 
Cd.  6148  (Pierce's  Cd.  2442);  Wyo.  Rev.  St.  4664. 

[e]  The  Oallfomla  Statute   (O.  0.  P.  1391)  Provides:   ''When  two  or 

more  persons  are  appointed  executors  or  administrators,  the  superior  court, 
or  a  judge  thereof,  must  require  and  take  a  separate  bond  from  each  of 
them."     En.  March  11,  1872.     Amd.  1880,  80. 

The  Arizona^  Idaho,  Montana^  North  Dakota^  Oklahoma,  South  Dakota, 
and  Washington  Statutes  are  the  same  as  the  California,  except  that  instead 
of  "superior  court,  or  a  judge  thereof,"  the  following  appeara:  "probate 
judge"  in  Arizona  and  Idaho;  "court  or  judge"  in  Montana;  "court"  in 
North  Dakota;  "judge  of  the  probate  court"  in  Oklahoma;  "judge  of  the 
county  court"  in  South  Dakota;  and  "judge"  in  Washington.  Ariz. 
Rev.  St.  1670;  Ida.  Rev.  St.  5374;  Mont.  C.  C.  P.  2474;  N.  D.  Rev.  Cd. 
8052;  Okl.  Rev.  St.  1556;  S.  D.  Pro.  Cd.  104;  Wash.  BaL  Cd.  6150  (Pierce's 
Cd.  2443). 

The  Utah  Statute  Provides:  "A  separate  bond  shall  be  required  of  each 
executor  or  administrator  appointed."    Utah  Rev.  St.  3827. 

The  Wyoming  Statute  Provides:  "When  two  or  more  persons  are  ap- 
pointed executors  or  administrators,  a  separate  bond  must  be  required  and 
taken  from  each  of  them  in  the  same  amount  as  would  be  required  from 
one.  If  the  order  of  appointment  so  states,  but  if  not  so  stated  in  the  order, 
the  executors  or  administrators  of  the  same  estate  may  join  in  the  same 
bond."    Wyo.  Rev.  St.  4665;  Wyo.  L.  1903,  p.  29. 

13  Estate   of    Sanderson,    74    CaL      264;  Hewlett  t.  Beede,  2  CaL  App. 
199,  15  Pac.  753;  Estate  of  Osbom,      561,  83  Pae.  1086. 
87  Cal.  1,  25  Pac.  157,  11  L.  R.  A. 


*8ee  form  nmmber  110,  VoL  11. 
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sale  of  real  estate  ^is  ordered,  [f]  Where  the  court  directed  such 
a  bond  to  be  given,  a  person  interested  in  the  estate  may  object 
to  a  confirmation  of  the  sale,  on  the  ground  that  the  undertaking 
has  not,  in  fact,  been  given.^ 

§  261.  Justification  of  Sureties  and  Approval  Ij  Court.*— The 
sureties  on  the  bond  of  an  executor  or  administrator  must  jus- 
tify in  the  manner  prescribed  by  the  general  law  for  the  justifica- 
tion of  sureties,  and  the  certificate  thereof  must  be  attached  to 
and  filed  and  recorded  with  the  bond.  And  such  bonds  or  under- 
takings must  be  approved  by  the  judge  before  being  filed  or  re- 
corded, [g]  A  complaint  in  an  action  upon  the  bond  of  an  ex- 
ecutor   which  alleges  that  he  was  appointed,  that  letters  testa- 

[f]  tlia  Oalifornia  Statute  (0.  0.  P.  1389)  Provides:  ''The  superior  eoart, 
or  a  judge  thereof,  must  require  an  additional  bond  whenever  the  sale  of 
any  real  estate  belonging  to  an  estate  is  ordered;  but  no  sueh  additional 
bond  must  be  required  when  it  satisfactorily  appears  to  the  court  that 
the  penalty  of  the  bond  given  before  receiving  letters,  or  of  any  bond 
given  in  place  thereof,  is  equal  to  twice  the  value  of  the  personal  property 
remaining  in  or  that  wiU  come  into  the  possession  of  the  executor  or  ad- 
ministrator, including  the  annual  rents,  profits,  and  issues  of  real  estate, 
and  twice  the  probable  amount  to  be  realized  on  the  sale  of  the  real  estate 
ordered  to  be  sold.''    En.  March  11,  1872.    Amd.  1880,  80. 

The  Arizona,  Idaho,  Mcmtana,  Oklahoma^  Sontli  Dakota,  Utah,  Wash- 
ington, and  Wyoming  Statutes  are  practically  the  same  as  the  California. 
Ariz.  Bey.  St.  1668;  Ida.  Bev.  St.  5372;  Mont.  C.  C.  P.  2472;  Okl.  Be  v.  St. 
1554;  S.  D.  Pro.  Cd.  102;  Utah  Bev.  St.  3828;  Wash.  Bal.  Gd.  6149  (Pierce's 
Cd.  2441) ;  Wyo.  Bev.  St.  4663. 

The  North  Dakota  Statute  Provides:  ''Whenever  an  executor,  adminis- 
trator or  guardian  is  authorized  to  sell  or  mortgage  any  real  estate,  he 
must  in  like  manner  be  required  to  give  an  additional  bond  in  a  sum  equal 
to  twice  the  probable  amount  to  be  realized  upon  such  sale  or  mortgage. 
But  such  additional  bond  may  be  dispensed  with  by  the  decree  authorizing 
such  sale  or  mortgage,  when  it  appears  to  the  satisfaction  of  the  court  that 
the  former  bond  of  such  executor,  administrator  or  guardian  is  at  least 
twice  the  value  of  the  estate  remaining  in  his  hands  together  with  the 
amount  of  sueh  increased  liability,  and  ia  in  all  other  respects  sufficient." 
N.  D.  Bev.  Cd.  8050. 

[g]  The  California  Statute  (O.  0.  P.  1393)  ProYldet:  "In  all  cases  where 
bonds  or  undertakings  are  required  to  be  given,  under  this  title,  the  sureties 

is  Estate  of  Arguello,  50  Cal.  308. 
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mentary  were  ordered  to  be  issued  to  him  upon  his  executing  a 
bond  according  to  law,  and  that  he  and  the  sureties  duly  made 
and  executed  the  bond  required  by  the  order,  is  good  as  against 
a  general  demurrer,  without  specifically  alleging  that  the  bond 
was  approved  by  the  judge,  filed  and  recorded,  and  a  certificate 
of  justification  attached  thereto.^^ 


§  252.  Insufficient  Bond— Additional  Security.— The  judge 
may,  on  his  own  motion,  or  on  the  motion  of  a  person  interested 

mnBt  justify  thereon  in  the  same  manner  and  in  like  amounts  as  required 
by  section  ten  hundred  and  fifty-seven  of  this  code,  and  the  certificate 
thereof  must  be  attached  to  and  filed  and  recorded  with  the  bond  or  under- 
taking. All  such  bonds  and  undertakings  must  be  approved  by  a  judge 
of  the  superior  court  before  being  filed  or  recorded."  En.  March  11,  1872. 
Amd.  1880,  81. 

The  AxlzoiUK  Idabo,  Montana  and  Utah  Statutes  are  the  same  as  the 
California,  except  that  instead  of  the  words  "by  a  judge  of  the  superior 
court,"  the  Arizona  and  Idaho  statutes  read  ''probate  judge,"  and  the 
Montana  statute  reads  "a  judge  of  the  district  court."  The  last  sentence 
of  the  section  is  omitted  in  the  Utah  statute.  Ariz.  Bev.  St.  1672;  Ida. 
Bev.  St.  5376;  Mont.  G.  C.  P.  2476;  Utah  Bev.  St.  3831. 

The  Nevada  Statute  Provides:  ''In  aU  cases  where  bonds  are  required 
by  thia  act,  the  sureties  must  justify  on  oath  before  the  judge  or  clerk  of 
a  court  having  a  seal,  or  before  a  notary  public,  or  a  justice  of  the  peace 
of  the  county,  to  the  effect  that  they  are  householders,  or  freeholders, 
within  this  state  and  worth  the  amount  for  which  they  become  surety,  over 
and  above  aU  just  debts  and  liabilities,  exclusive  of  property  exempt  from 
execution,  and  such  justification  must  be  signed  by  the  sureties  and  certified 
by  the  oficer  taking  the  same  and  endorsed  on  or  attached  to  and  filed 
with  the  bond.  When  the  whole  penal  sum  of  such  bond  exceeds  two 
thousand  dollars,  sureties  may  go  thereon  for  any  sum  not  less  than  five 
hundred  dollars,  so  that  the  whole  be  equal  to  two  sufficient  sureties  for 
the  whole  penal  sum."    Nev.  Comp.  L.  2842. 

The  South  Dakota  Statute  Provides:  "In  aU  cases  where  bonds  are  re- 
quired to  be  given,  under  this  title,  the  officer  taking  the  same  must  re- 
quire the  sureties  to  accompany  it  with  an  affidavit  that  they  are  each 
residents  and  householders  or  freeholders  within  the  state,  and  are  each 
worth  the  sum  specified  in  the  bond,  over  and  above  all  their  just  debts 
and  liabilities,  exclusive  of  property  exempt  from  execution;  but  when  the 
amount  specified  in  the  bond  exceeds  one  thousand  doUars,  and  there  are 
more  than  two  sureties  thereon,  they  may  state  in  their  affidavits  that  they 
are  severaUy  worth  amounts  less  than  that  expressed  ia  the  bond,  if  the 

U  Evans  v.  Oerken,  105  Cal.  811,  38  Pac  725. 
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in  the  estate,  when  there  is  reason  to  doubt  the  sufficiency  of  a 
bond,  cite  the  sureties  to  appear  before  him  to  be  examined 
touching  their  property,  at  the  same  time  notifying  the  executor 
or  administrator  of  the  examination.^'  If,  upon  examining  the 
sureties  and  such  witnesses  as  may  be  produced,  he  is  satisfied 
that  the  bond  is  insufficient,  he  must  require  adequate  additional 
security,  [h] 

whole  amount  be  equivalent  to  that  of  two  sufficient  sureties,  and  the  affi- 
davits thereof  must  be  attached  to,  and  filed  and  recorded  with  the  bond. 
All  such  bonds  must  be  approved  by  the  judge  of  the  county  court  before 
being  filed  and  recorded."    S.  D.  Pro.  Cd.  106. 

The  Oklahoma  Statute  is  practically  the  same  as  the  South  Dakota.  Okl. 
Bev.  St.  1558. 

The  Washington  Statute  Provides:  ''In  all  cases  where  bonds  or  under- 
takings are  required  to  be  given  under  this  title  the  sureties  must  possess 
the  qualifications  and  justify  thereon  in  the  same  manner  as  required  for 
baU  upon  an  arrest,  and  the  certificate  thereof  must  be  attached  to  and  filed 
and  recorded  with  the  bond  or  undertaking.  All  such  bonds  or  undertak- 
ings must  be  approved  by  the  judge  before  being  filed  or  recorded. ' '  Waah. 
Bal.  Cd.  6152  (Pierce's  Cd.  2445). 

The  Wyoming  Statute  ProvldeB:  "AU  bonds  required  as  provided  for  by 
this  division  may  be  approved  by  the  clerk  of  the  district  court,  wherein 
the  same  are  required  to  be  filed."    Wyo.  Bev.  St.  4563. 

[h]  The  Oalifomia  Statute  (0.  0.  P.  1394)  Provides:  "Before  the  judge 
approves  any  bond  required  under  this  title,  and  after  its  approval,  he  may, 
of  his  own  motion,  or  upon  the  motion  of  any  person  interested  in  the 
estate,  supported  by  affidavit  that  the  sureties,  or  some  one  or  more  of 
them,  are  not  worth  as  much  as  they  have  justified  to,  order  a  citation 
to  issue  requiring  such  sureties  to  appear  before  him  at  a  designated  time 
and  place,  to  be  examined  touching  their  property  and  its  value;  and  the 
judge  must,  at  the  same  time,  cause  a  notice  to  be  issued  to  the  executor 
or  administrator  requiring  his  appearance  on  the  return  of  the  citation; 
and  on  its  return  he  may  examine  the  sureties  and  such  witnesses  as  may 
be  produced,  touching  the  property  of  the  sureties  and  its  value;  and  if, 


15  Where  the  court  continues  the 
hearing  after  a  citation  to  an  ad- 
ministrator and  sureties  for  an  exam- 
ination as  to  the  sufficiency  of  the  sure- 
ties, after  an  appearance  of  the  ad- 
ministrator in  person  and  by  attorney, 
the  continuance  has  the  effect  to  con- 
tinue the  appearance  and  to  give  to 
the  order  for  more  security,  made  at 
ProbftU  Law— 23 


the  adjourned  hearing,  the  same  effect 
as  if  made  at  the  close  of  the  original 
hearing,  and  no  service  of  such  order 
is  required  in  order  to  effect  the  cessa- 
tion of  the  right  of  administration, 
upon  failure  to  comply  with  the  order 
within  the  time  limited  therefor. 
Barrett  v.  Superior  Court^  111  CaL 
154,  43  PkM.  619. 
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§  253.  Forfeiture  of  Letters  by  Failure  to  Oive  Sufficient  Se- 
curity.— If  sufficient  security  is  not  given  within  the  time  fixed 
"by  the  judge's  order,  the  right  of  the  executor  or  administrator 
to  administration  ceases,  and  the  person  next  entitled  to  adminis- 
ter, who  will  give  a  sufficient  bond,  must  be  appointed  to  the 

upon  such  examination,  he  is  satisfied  that  the  bond  is  insufficient,  he  must 
require  sufficient  additional  security.''  En.  March  11,  1872«  Amd.  1873-74, 
359;  1880,  81. 

The  Statates  of  Arizona,  Montana,  Oklahoma^  and  Washington  are  the 
game  as  California.  Ariz.  Be  v.  St.  1673;  Mont.  C.  C.  P.  2477;  Okl.  Bev.  8t. 
1558;  Wash.  Bal.  Cd.  6153  (Pierce's  Cd.  2446). 

The  Statate  of  Idaho  is  the  same  as  the  California,  except  that  the  first 
four  lines  read:  ''Before  the  probate  judge  approves  any  bond  required  he 
may,  of  his  own  motion,  or  at  any  time  after  the  approval  of  such  bond." 
Ida.  Bev.  8t.  5377. 

The  Statute  of  Nevada  ProvideB:  "Before  the  district  judge  approves 
any  bond  required  by  this  act  he  may,  of  his  own  motion,  or  at  any  time 
after  the  approval  of  such  bond,  upon  motion  by  any  person  interested 
in  said  estate,  supported  by  affidavit  that  any  one  or  aU  of  such  sureties 
is  or  are  not  worth  as  much  as  justified  to,  order  a  citation  to  issue,  requir- 
ing such  surety  or  sureties  to  appear  before  him,  at  a  particular  time  and 
place,  to  testify  touching  his  or  their  property,  and  its  value;  and  the  judge 
shall,  at  the  time  such  citation  is  issned,  cause  a  notice  or  subpoena  to  issue 
to  the  executor  or  administrator,  requiring  his  appearance  at  the  return 
of  the  citation.  Upon  the  return  of  the  citation  the  judge  may  swear  the 
surety  and  such  witnesses  as  may  be  produced  touching  the  property  and 
its  value  of  such  surety  or  sureties;  and  if  upon  such  investigation  the 
judge  is  satisfied  that  the  bond  is  insufficient,  he  may  require  sufficient 
additional  surety  within  such  time  as  may  be  reasonable."  Nev.  Comp.  L. 
2843. 

The  North  Dakota  Statate  Provides:  "When  it  comes  to  the  knowledge 
of  the  county  judge  that  the  bond  of  an  executor,  administrator  or  guardian 
is  inadequate  or  that  a  surety  therein  is  insufficient,  is  dead,  or  has  removed 
or  is  about  to  remove  from  the  state  and  no  application  is  made,  as  pro- 
vided in  the  last  section,  an  order  shaU  be  made  requiring  such  executor, 
administrator  or  guardian  to  show  cause  why  he  should  not  be  required  to 
give  further  security  upon  which  he  shaU  be  cited  as  upon  the  application 
of  a  party."    N.  D.  Bev.  St.  8058. 

"If  it  satisfactorily  appears  at  the  hearing  that  the  security  is  inade- 
quate or  insufficient,  the  court  must  make  an  order  requiring  the  executor 
to  give  new  or  additional  sureties  or  a  new  bond  in  a  sufficient  amount  aa 
the  case  requires,  within  a  reasonable  time  not  exceeding  ten  days  and 
directing  that  in  default  thereof  his  letters  be  revoked.  If  he  fails  to  give 
such  security,  the  court  must  make  a  supplemental  order  removing  him  and 
revoking  his  lettera  accordingly."    N.  D.  Bev.  St.  8059. 
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administration,  [i]  The  court  has  authority  to  suspend  the 
powers  of  the  executor  or  administrator  until  such  further  ap- 
pointment can  be  made,  and  in  the  meantime  to  appoint  a  special 
administrator.^* 

An  administrator  is  not  entitled  to  notice  of  an  order  revoking 
his  authority  for  failure  to  give  the  additional  security  within  the 
time  limited  therefor.    Indeed,  it  is  doubtful  whether  any  such 

Th«  BoQtli  Dakota  8tatat«  ProTideB:  "Any  person  interested  in  an  estate 
may,  by  verified  petition,  represent  to  the  judge  of  the  county  court  that 
the  sureties  of  the  executor  or  administrator  thereof  have  become,  or  are 
becoming  insolvent,  or  that  they  have  removed  qr  are  about  to  remove  from 
this  state,  or  thalt  from  any  other  cause  the  bond  is  insufficient,  and  ask 
that  further  security  be  required."    8.  D.  Pro.  Cd.  109. 

''If  the  judge  be  satisfied  that  the  matter  requires  investigation,  a  cita- 
tion must  be  issued  to  the  executor  or  administrator,  requiring  him  to  appear, 
at  a  time  and  place  to  be  therein  specified,  to  show  cause  why  he  should 
not  give  further  security.  The  citation  must  be  served  personally  on 
the  executor  or  administrator,  at  least  five  days  before  the  return  day. 
If  he  has  absconded,  or  cannot  be  found,  it  may  be  served  by  leaving  a 
copy  of  it  at  his  last  place  of  residence,  or  by  such  publication  as  the 
judge  may  order.''    8.  D.  Pro.  Cd.  110. 

The  ntab  Statute  Provides:  "Either  before  or  after  the  approval  of  any 
bond,  the  court  of  its  own  motion  or  upon  motion  of  any  person  interested^ 
may  examine  the  sureties  and  such  witnesses  as  may  be  produced  touching 
the  property  qualifications  of  the  sureties;  and  if  upon  such  examination 
the  court  is  satisfied  that  the  bond  is  insufficient,  it  must  require  sufficient 
additional  security,  and  if  the  same  be  not  given  within  the  time  fixed 
by  the  court,  the  authority  of  such  executor  or  administrator  shall  cease." 
Utah  Bev.  8t.  3832. 

The.  Washington  Statute,  in  addition  to  the  above,  provides:  "The  Judge 
shall  take  special  care  to  take  as  sureties  men  who  are  solvent  and  sufficient, 
and  who  are  not  bound  in  too  many  other  bonds;  and  to  satisfy  himself, 
he  may  take  testimony,  and  examine,  pn  oath,  the  applicant  or  person 
offered  as  surety."    Wash.  BaL  Cd.  6163  (Pierce's  Cd.  2456). 

The  Wyoming  Statute  is  the  same  as  the  California,  except  that  the 
first  part  reads:  "Before  any  bond  is  approved  as  required  under  this 
chapter,  and  after  its  approval,  the  officer  whose  duty  it  is  to  approve  the 
same  may."    Wyo.  Bev.  8t.  4667, 

[i]  The  California  Statute  (0.  0.  P.  1395)  Provides:  "If  sufficient  secur- 
ity is  not  given  within  the  time  fixed  by  the  judge's  order,  the  right  of  such 
executor  or  administrator  to  the  administrator  shall  cease,  and  the  person 

tt  Barrett  v.  Superior  Court^  111  Cal.  154,  43  Pae.  519. 
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order  is  necessary,  sinee  perhaps  the  default  results,  ipso  facto, 
in  a  revocation  of  his  letters." 

§  254.  Application  for  Further  Security  * — ^Any  person  inter- 
ested  in  the  estate  may,  by  verified  petition,  represent  to  the  court 
that  the  sureties  of  the  executor  or  administrator  have  become  or 
are  becoming  insolvent,  or  that  they  have  removed  or  are  about 
to  remove  from  the  state,  or  that  from  any  other  cause  their 
bond  is  insufiicient,  and  ask  that  further  security  be  required,  [j] 

next  entitled  to  the  administration  on  the  estate,  who  wiU  execute  a  suffi- 
cient bond,  must  be  appointed  to  the  administration."    En.  March  11,  1872. 

The  Statutes  of  Arizona,  Idaho,  Montana,  Oklahoma,  South  Dakota,  Wash- 
ington, and  Wyoming  are  the  same  as  the  California.  Ariz.  Bev.  St.  1674; 
Ida.  Rev.  St.  5378;  Mont.  C.  C.  P.  2478;  Okl.  Bev.  St.  1559;  S.  D.  Pro.  Cd. 
107;  Wash.  Bal.  Cd.  6155  (Pierce's  Cd.  2448);  Wyo.  Bev.  St.  4668. 

The  Nevada  Statute  Provides:  ''If  sufficient  surety  is  not  given  within 
the  time  fixed  by  the  judge's  order,  or  such  further  time  as  the  judge  may 
give,  the  right  of  such  executor  or  administrator  to  the  administration  shaU 
eease,  and  the  person  next  entitled  to  the  administration  on  the  e&tate,  who 
wiU  execute  a  sufficient  bond,  must  be  appointed  to  the  administration." 
Nev.  Comp.  L.  2844. 

The  North  Dakota  Statute  is  set  forth  under  section  258,  post. 

The  South  Dakota  Statute  also  ProYldes:  "If  the  executor  or  adminis- 
trator neglect  to  comply  with  the  order  within  the  time  prescribed,  the 
judge  must  by  order,  revoke  his  letters,  and  his  authority  must  thereupon 
cease."    8.  D.  Pro.  Cd.  112. 

[j]  The  California  Statute  (0.  0.  P.  1397)  Provides:  "Any  person  inter- 
ested in  an  estate  may,  by  verified  petition,  represent  to  the  superior  court, 
or  a  judge  thereof,  that  the  sureties  of  the  executor  or  administrator  thereof 
have  become,  or  are  becoming,  insolvent,  or  that  they  have  removed,  or 
are  about  to  remove,  from  the  state,  or  that  from  any  other  cause  the 
bond  is  insufficient,  and  ask  that  further  security  be  required. ' '  En.  March 
11,  1872.     Amd.  1880,  81. 

The  Statutes  of  Arizona^  Idaho,  Montana^  Oklahoma,  South  Dakota,  Wash- 
ington, and  Wyoming  are  the  same  as  the  California,  except  that  instead 
of  "superior  court  or  judge  thereof"  the  following  terms  are  used:  In 
Arizona  and  Idaho,  "probate  judge";  in  Montana,  "court  or  judge"; 

17  Barrett  v.  Superior  Court  (CaL),      forth  ceases,  and  he  is  deemed  re- 

47  Pac.  592.    When  an  administrator      moved  and  his  letters  revoked.    Levy 
fails  to  comply  with  an  order  to  file  a      ^   g^j^^^  ^  q^^  3^^^ 
new  undertaking,  his  authority  thenee- 


^8ee  forms  nuniben  IIB-IIS,  VoL  JI» 
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§  256.  Gitation  to  Show  Cause  Against  Application.*— If  the 
court  is  satisfied  that  the  matter,  of  further  security  demands 
investigation,  it  must  cite  the  executor  or  administrator  to  ap- 
pear and  show  cause  why  he  should  not  give  such  security.  The 
citation  must  be  served  on  him  personally,  at  least  five  days  be- 
fore the  return  day;  although  if  he  has  absconded,  or  cannot  be 
found,  it  may  be  served  by  leaving  a  copy  at  his  place  of  resi- 
dence, or  by  such  publication  as  the  court  may  order,  [k] 

in  Oklahoma,  ''judge  of  the  probate  court ";  in  South  Dakota,  ''judge  of 
the  county  court";  in  Waahington,  "judge";  and  in  Wyoming,  "district 
eourt,  a  judge  or  commiBsioner  thereof. ' '  Ariz.  Be  v.  St.  1676;  Ida.  Bey.  St. 
5380;  Mont.  C.  G.  P.  2480;  OkL  Bev.  St.  1561;  S.  D.  Pro.  Gd.  109;  Waah. 
Bal.  Gd.  6157  (Pierce '■  Gd.  2450);  W70.  Bey.  St.  4670. 

Tha  Nevada  Statute  Provldas:  "Wheneyer  any  person  interested  in  an 
estate,  shall  discoyer  that  the  sureties  of  any  executor  or  administrator 
haye  become,  or  are  becoming  insolyent,  or  that  they  or  any  one  haye 
or  has,  remoyed,  or  are  or  is  about  to  remoye  from  the  state,  or  that  from 
any  other  cause  the  bond  is  insufficient,  such  person  may  apply,  by  petition 
to  the  district  judge,  praying  that  further  security  be  giyen."  Key.  Gomp. 
L.  2846. 

The  North  Dakota  Statute  Provides:  "Any  creditor  or  other  person  in- 
terested in  the  estate  may  present  to  the  county  court  an  affidavit  alleging 
that  a  surety  in  any  bond  taken  as  prescribed  in  the  chapter  is  insufficient 
or  has  removed  or  ia  about  to  remove  from  the  state,  or  that  the  bond  is 
inadequate  in  amount,  and  demanding  that  the  executor,  administrator  or 
guardian  may  be  required  to  give  a  new  bond  in  a  larger  amount  or  new  or 
additional  sureties  as  the  case  requires."    N.  D.  Bev.  Gd.  8057. 

Tha  Oregon  Statute  Provides:  "Whenever  the  amount  of  an  executor's 
or  administrator's  undertaking  is  insufficient,  or  the  sureties  therein  or 
either  of  them  have  become  nonresidents  of  this  state,  or  are  likely  to 
or  have  become  insolvent,  such  executor  or  administrator  shall  be  required 
to  give  a  new  and  sufficient  undertaking.  The  application  of  such  new 
undertaking  may  be  made  by  any  heir,  legatee,  devisee,  creditor,  or  other 
person  interested  in  the  estate,  and  in  the  manner  prescribed  for  the  removal 
of  executors  and  administrators."    Or.  B.  ft  G.  Gd.  1123. 

[k]  Tha  Oallfomia  Statute  (0.  0.  P.  1S98)  Provides:  "If  the  court,  or 
a  judge  thereof,  ia  satisfied  that  the  matter  requires  investigation,  a  citation 
must  be  issued  to  the  executor  or  administrator,  requiring  him  to  appear, 
at  a  time  and  place  to  be  therein  specified,  to  show  cause  why  he  should 
not  give  further  security.  The  citation  must  be  served  personally  on  the 
executor  or  administrator,  at  least  five  days  before  the  return  day.  If  he 
has  absconded,  or  cannot  be  found,  it  may  be  served  by  leaving  a  copy 


^See  form  number  116,  Vol,  IL 
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§  266.  Hearing  of  Application  and  Order  Thereon.* — On  the 
return  of  the  citation,  or  at  such  other  time  as  the  judge  may 
appoint,  he  must  hear  the  proofs  and  allegations  of  the  par- 
ties. If  it  appears  that  the  security  is  for  any  cause  insufficient, 
he  may  order  the  executor  or  administrator  to  give  further  se- 
curity, or  to  file  a  new  bond  in  the  usual  form,  within  five 
days.  [1] 

of  it  at  his  place  of  residence,  or  by  such  publication  as  the  court  or  a 
judge  thereof  may  order."    En.  March  11,  1872.    Amd.  1880,  81. 

The  Arizona,  Idaho,  Montana^  Oklahoina,  Washington,  and  Wyoming 
Statates  are  the  same  as  the  California,  except  that  in  place  of  ''court  or 
judge  thereof"  in  the  first  and  last  lines,  the  following  appears:  Arizona 
and  Idaho,  "probate  judge"  in  first  line  and  "court  or  judge"  in  the 
last  line;  Montana,  "court  or  judge"  in  both  lines;  Oklahoma,  "judge" 
in  both  instances;  Washington,  "judge"  in  the  first  line  and  "court  or 
judge"  in  the  last  line;  Wyoming,  "court,  a  judge,  or  a  commissioner 
thereof,"  in  the  first  line.  Ariz.  Bev.  St.  1677;  Ida.  Bev.  St.  5381;  Mont. 
C.  C.  P.  2481;  Okl.  Bey.  St.  1562;  Wash.  Bal.  Cd.  6158  (Pierce's  Cd.  2451); 
Wyo.  Bev.  St.  4671. 

The  Kevada  Statute  ProTides:  "If  the  district  judge  shall  be  satisfied 
that  the  matter  requires  investigation,  he  shall  direct  the  clerk  to  issue  a 
citation  to  the  party  complained  of  requiring  him  to  appear,  at  a  time  and 
place  to  be  therein  specified,  to  show  cause  why  he,  or  she  should  not  give 
further  surety.  The  citation  shall  be  served  personally  on  the  executor 
or  administrator,  executrix  or  administratrix,  at  least  five  days  before  the 
return  day.  If  he  or  she  shaU  have  absconded,  or  cannot  be  found,  it  may 
be  served  by  leaving  a  copy  of  it  at  his  or  her  last  place  of  abode."  Nev. 
Oomp.  L.  2847. 

The  North  Dakota  Statute  besides,  as  set  forth  under  section  254,  pro- 
vides: "or  in  default  thereof  that  he  may  be  removed  from  his  office,  and 
thereupon,  if  there  is  reason  to  believe  that  the  statements  of  the  affidavits 
are  true,  such  executor,  administrator  or  guardian  may  be  cited  to  appear 
and  show  cause  why  the  demand  should  not  be  granted."  N.  D.  Bev.  Cd. 
8057. 

The  South  Dakota  Statata.is  set  forth  under  section  252. 

[1]  The  Oallfomia  Statute  (0.  0.  P.  1399)  PrOTldes:  "On  the  return  of 
the  citation,  or  at  such  other  time  as  the  judge  may  appoint,  he  must  pro- 
ceed to  hear  the  proofs  and  allegations  of  the  parties.  If  it  satisfactorily 
appears  that  the  security  is  from  any  cause  insufficient,  he  may  make  an 
order  requiring  the  executor  or  administrator  to  give  further  security,  or 
to  file  a  new  bond  in  the  usual  form,  within  a  reasonable  time,  not  leas 
than  tve  days."    En.  March  11,  1872. 
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This  "further  security"  is  cumulative;  the  purpose  of  requir- 
ing it  is  to  strengthen  the  security  previously  given.^'  The 
sureties  on  the  bond  so  given  seem  to  be  responsible  for  the 
faithful  performance  by  their  principal  of  the  duties  of  his 
trust  without  regard  to  the  time  of  the  execution  of  their  under- 
taking.^^ And  a  surety  on  the  original  bond  is  not  released  by 
an  order  of  the  court  releasing  an  insolvent  surety  therefrom 
and  requiring  the  principal  to  give  additional  security.^  The 
general  law  which  gives  the  court  authority  to  require  addi- 
tional security  from  an  executor,  when  it  is  made  to  appear  that 
the  original  undertaking  is  for  any  reason  insufficient,  applies 
to  the  equivalent  bond  executed  by  a  corporation.^ 

§  257.  Forfeiture  of  Letters  by  Failure  to  Oomply  with 
Order.* — ^If  the  executor  or  administrator  fails  to  comply  with  the 
order  to  furnish  other  security  within  the  time  prescribed,  the 
court  must  revoke  his  letters,  whereupon  his  authority  ceases,  [m] 

The  Arizona,  Idaho,  Montana,  Nevada,  Oklahoma,  South  Dakota,  Wash- 
ington, and  Wyoming  Statates  are  the  same  as  the  California,  ezeept  instead 
of  ''a  reasonable  time,  not  less  than  five  days,"  in  the  last  line,  the  Nevada 
statute  provides,  "such  reasonable  time  as  the  judge  may  fix";  and  instead 
of  the  words  **the  judge  may  appoint,  he"  the  Wyoming  statute  provides, 
^'as  may  be  appointed,  the  court  or  officer."  Ariz.  Bev.  St.  1678;  Ida. 
Bev.  St.  5382;  Mont.  G.  C.  P.  2482;  Nev.  Comp.  L.  2848;  Okl.  Bev.  St. 
1563;  8.  D.  Pro.  Gd.  Ill;  Wash.  Bal.  Cd.  6159  (Pierce's  Cd.  2452);  Wyo. 
Bev.  St.  4672. 

[m]  The  Oalifoznla  Statute  (0.  O.  P.  1400)  Provides:  ''If  the  executor 
or  administrator  neglects  to  comply  with  the  order  within  the  time  pre- 
scribed, the  judge  must,  by  order,  revoke  his  letters,  and  hia  authority  must 
thereupon  cease."    En.  March  11,  1872. 

The  Ar1w>na>  Idaho,  Montana,  Neyada,  Oklahoma,  South  Dakota,  Wash- 
ington, and  Wyoming  Statutes  are  the  same  as  the  California,  except  that 
instead  of  the  word  "judge"  the  Wyoming  statute  provides  "court  or 
officer."  Ariz.  Bev.  St.  1679;  Ida.  Bev.  St.  5383;  Mont.  C.  G.  P.  2483; 
Nev.  Comp.  L.  2849;  Okl.  Bev.  St.  1564;  S.  D.  Pro.  Cd.  112;  Wash.  Bal. 
Cd.  6160  (Pierce 's  Cd.  2453) ;  Wyo.  Bev.  St.  4673. 

IS  Lacoste  v.  Splivalo,  64  Cal.  35,  »  Elizalde    T.    Murphy,    146    CaL 

80  Pac.  571;  Thompson  v.  Dekum,  32  168,  79  Pac.  866. 

Or.  612,  52  Pac.  517.  21  Estate  of  Kilborn,  6  CkL  App. 

19  Lacoste  v.  Splivalo,  64  Cal.  53,  lei^  39  pae.  986. 
80  Pac.  571. 
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tko  m  pigMuted  przjing  that  an  executor  or  administratar 
he  rtqmnd  to  gire  farther  aeeurity,  or  to  gire  a  IkmhI  where 
tb&  win  requires  none,  and  it  is  represented  on  oath  that  he  is 
wmtin^  the  estate,  the  judge  maj  suspend  his  powers  until  the 
SHitter  ean  be  heard  and  determined,  [n] 


I  2Bf .    Order  of  Father  Beeni^  I^OmI 
the  erent  that  it  eomes  to  the  knowledge  of  a  jodge  that  a  bond  is 


Mctll  Dafcrta  glalale  is  set  f ortk  mder  scctioB  252L 

Onwm  fltstate  TnwUkmz  "Wbea  a  mw  udertmkng  m  ordered,  if 
the  eweemtOT  er  adiiaJslimtar  fail  to  eomi^y  tkcrewitk  withim  Itc  dajs 
fnm  tW  eatfj  tkeicof,  or  neh  foxthCT  time  as  tke  order  m^j  preaeribe, 
tJlemeeforward  ike  aatboritj  of  eaeh  executor  or  adadaiatrator  akall  eeaae, 
mmd  be  fhall  be  deeaud  reaMTod  aad  Ua  letteia  reraiked."  Or.  &  ft  C. 
Cd.1124. 

[a]  The  OaUfofBia  fltatate  (C.  O.  T.  1401)  PxwidBa:  <'Wbea  a  petitioa 
ia  preaeated  prajiag  tbat  aa  exeentor  or  adaunistrator  be  required  to  give 
farther  eeeuritx^  or  to  giro  boad,  where  bj  the  teroia  of  the  win  ao  bead 
was  oriffaaDj  reqoiredy  aad  it  ia  alleged  oa  oath  that  the  exeentor  or 
admioiatrator  ia  waatiag  the  property  of  the  estate,  the  jodge  maj,  bj  order, 
SBfpead  Ua  powcxa  until  the  matter  ean  be  heard  and  determined."  En. 
Mareh  11,  1S72. 

no  Idaho  aad  BemXb,  Dakota  Statntea  are  the  aame  aa  the  California. 
Ida*  Ber.  8t  5384;  8.  D.  Pro.  Cd.  113. 

The  Axisona  Otatvte  ia  the  aame  aa  the  California,  except  the  worda 
''or  to  giro  bond,  where,  by  the  terma  of  the  will  no  bond  was  originally 
reqoired,  and  it  ia"  are  omitted  and  the  word  "it"  inserted.  Aria.  Bev. 
0t,  1660. 

The  Montana  Statute  is  the  same  as  the  Calif  omia^  except  that  the  words 
''on  oath"  are  omitted.    Mont.  C.  C.  P.  2484. 

The  Vevada  Otatnta  is  the  same  as  the  California,  except  that  the  words 
''or  to  give  bond,  where,  by  the  terms  of  the  will,  no  bond  was  originally 
required,  and  it  is"  are  omitted  and  the  following  inserted:  "and  when 
it  also  shall  be."    Key.  Comp.  L.  2850. 

The  Kortb  Dakota  Statute  Provides:  "Upon  issuing  a  citation  in  a  pro- 
seeding  for  the  removal  of  an  executor,  administrator,  or  guardian,  or  in  a 
proceeding  to  require  him  to  give  new  secority,  if  he  is  wasting  or  mis- 
appropriating or  alleged  to  be  wasting  or  misappropriating  the  estate,  the 
court  may  by  order  summarily  suspend  his  powers  or  enjoin  him  from 
doing  any  specific  act  in  the  exercise  thereof  aa  the  ease  requires  nntil 
its  final  determination."    N.  D.  Bev.  Cd.  8066. 
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for  any  cause  insufficient,  he  must,  without  any  application  there- 
for, cause  the  executor  or  administrator  to  be  cited  to  appear, 
and  show  cause  why  he  should  not  give  further  security,  and 
must  proceed  thereon  as  upon  the  application  of  any  person 
interested,  [o] 

The  Oklahonu  Stotate  Provides:  ''When  a  petition  ia  presented  praying 
that  an  executor  or  administrator  be  required  to  give  further  security,  or 
to  give  bond  where,  by  the  terms  of  the  wiU  no  bond  was  originally  re- 
quired and  it  is  alleged  on  oath  that  the  executor  or  administrator  is 
wasting  the  property  of  the  estate,  the  judge  may,  by  order,  suspend  his 
powers  until  the  matter  can  be  heard  and  determined.  It  shall  be  the  duty 
of  the  probate  court  to  make  an  examination  of  all  bonds  filed  by  admin- 
istrators, or  guardian  or  executors,  at  least  once  each  year,  and  to  make 
diligent  inquiry  as  to  the  solvency  of  the  sureties  on  such  bond,  and  to 
ascertain  if  they  are  still  residents  within  the  territory  and  all  other 
matters  which  might  affect  the  said  bonds  or  the  sureties  thereon.  And  if 
not  found  to  be  fully  solvent  and  safe  the  court  shall  demand  further 
security,  and  if  not  given  within  a  reasonable  time,  the  administrator, 
executor  or  guardian  shall  be  removed."    Okl.  Bev.  St.  1565. 

The  Wyoming  Statute  is  the  same  as  the  California,  except  that  the  words 
''or  commissioner"  are  inserted  after  the  word  "judge."  Wyo.  Bev.  St. 
4674. 

[o]  The  OaUfomia  Statate  (O.  0.  P.  1402)  Provides:  "When  it  comes  to 
his  knowledge  that  the  bond  of  any  executor  or  administrator  is  from 
any  cause  insufficient,  the  judge,  without  any  application,  must  cause  him 
to  be  cited  to  appear  and  show  cause  why  he  should  not  give  further 
security,  and  must  proceed  thereon  as  upon  the  application  of  any  person 
interested."    En.  March  11,  1872.    Amd.  1880,  81. 

The  Arizona,  Idaho,  and  Oklahoma  Statutes  are  the  same  as  the  Cali- 
fornia, except  that  the  word  "probate"  is  inserted  before  "judge."  Aris. 
Bev.  St.  1681;  Ida.  Bev.  St.  5385;  Okl.  Bev.  St.  1566. 

The  Montana  Statate  is  the  same  as  the  California.    Mont.  C.  0.  P.  2485. 

The  Nevada  Statate  PiovldeB:  "When  it  shall  come  to  his  knowledge 
that  the  bond  of  any  executor  or  administrator  is  from  any  cause  insufficient, 
it  shall  be  the  duty  of  the  district  judge,  without  any  application,  to 
cause  him  to  be  cited  to  appear  and  show  cause  why  he  should  not  give 
further  security,  and  to  proceed  thereon  as  upon  the  petition  of  any  person 
interested."    Nev.  Comp.  L.  2851. 

The  North  Dakota  Statate  ProYldes:  "When  it  comes  to  the  knowledge 
of  the  county  judge  that  the  bond  of  an  executor,  administrator  or  guardiaa 
ia  inadequate  or  that  a  surety  therein  is  insufficient,  is  dead,  or  has  re- 
moved or  is  about  to  remove  from  the  state  and  no  application  is  made, 
as  provided  in  the  last  section,  an  order  shall  be  made  requiring  such 
executor,  administrator   or  guardian  to  show  cause  why  he  should  not  be 
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S  260.  AppUcatton  Ij  Sare^  for  Ducharge.^— In  case  a 
surety  of  any  executor  or  administrator  desires  to  be  released 
from  fature  responsibility,  he  may  apply  to  the  eonrt  for  relief, 
whereupon  the  court  must  cite  the  executor  or  administrator 
to  appear  and  give  other  security,  [p].   In  case  the  surety  makes 

required  to  gire  further  leeiirity  npon  wbieh  lie  ekaO  be  cited  as  apon 
the  applieatioB  of  a  party.''    N.  D.  Ber.  Cd.  S058. 

The  Sootli  Dakota  Statute  ia  the  aame  aa  the  California,  except  that  the 
words  ''of  the  eonnty  eoort"  are  inaerted  after  "judge."  8L  D.  Pro.  Cd. 
114. 

The  Waahlngtfln  Statute  is  the  same  aa  the  California,  except  that  the 
word  "caUed"  appears  instead  of  ''cited.''  Wash.  BaL  Cd.  6161  (Pierce's 
Cd.  2454). 

The  Wyomliig  Statute  ia  the  same  as  the  California,  except  that  ''or 
commissioner"  is  inserted  after  "judge."    W70.  Ber.  8t.  4675. 

[p]  The  California  Statute  (C.  C.  P.  1403)  Provides:  "When  a  surety 
of  any  executor  or  administrator  desires  to  be  released  from  responsibility 
on  account  of  future  acts,  he  may  make  application  to  the  superior  court, 
or  a  judge  thereof,  for  relief.  The  court  or  judge  must  cause  a  citation 
to  the  executor  or  administrator  to  be  issued,  and  served  peraonaUy,  re- 
quiring him  to  appear  at  a  time  and  place  to  be  therein  specified,  and  to 
give  other  security.  If  he  has  absconded,  left,  or  removed  from  the  state, 
or  if  he  cannot  be  found,  after  due  diligence  and  inquiry,  service  may  be 
made  as  provided  in  section  one  thousand  three  hundred  and  ninety-eight." 
En.  March  11,  1872.    Amd.  1880,  82. 

The  Arizona,  Idaho,  Montana,  and  Wyoming  Statutes  are  the  same  as  the 
California,  except  that  instead  of  "superior  court  or  judge  thereof,"  Ari- 
zona and  Idaho  have  "probaie  court  or  judge";  Montana  has  "court  or 
judge";  and  Wyoming  has  "district  court,  a  judge  or  a  commissioner 
thereof."  Ariz.  Be  v.  St.  1682;  Ida.  Be  v.  St.  5386;  Mont.  C.  a  P.  2486; 
Wyo.  Bev.  St.  4676. 

The  Nevada  Statute  Provides:  "When  any  one  or  all  of  the  sureties  of 
any  executor  or  administrator  shall  desire  to  be  released  from  any  further 
liability  as  such  surety,  he  or  they  may  file  a  petition  with  the  clerk  pray- 
ing for  relief,  whereupon  the  clerk  shall  issue  a  citation  to  the  executor 
or  administrator  requiring  him  to  appear  before  the  court  at  a  time  to  be 
therein  stated,  to  show  cause  why  the  prayer  of  said  petitioner  should  not 
be  granted  and  he  give  further  security.  Such  citation  shall  be  served 
personally  and  made  returnable  not  later  than  ten  days  from  its  date." 
Nev.  Comp.  L.  2852. 

The  North  Dakota  Statute  Provides:  "Any  or  all  of  the  sureties  in  a 
bond  taken  as  prescribed  in  this  chapter  may  present  to  the  county  court 
a  petition  praying  to  be  released  from  responsibility  on  account  of  any 
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no  such  application,  he  is  answerable  for  the  defaults  of  his 
principal  throughout  the  administration  of  the  estate.^ 

§  261.  Effect  of  Giving  New  Sureties.*— If  new  sureties  are 
given  to  the  satisfaction  of  the  judge,  he  may  then  make  an 
order  ^  that  the  sureties  who  applied  for  relief  shall  not  be  liable 

future  breach  of  the  condition  of  the  bond,  and  thereupon  the  executor, 
administrator  or  guardian  must  be  cited  to  appear  in  person  and  give  new 
security.  If  he  files  in  the  office  of  the  county  judge  a  sufficient  bond  with 
new  sureties  to  the  satisfaction  of  the  court  at  the  time  specified  in  the 
citation  or  thereafter  within  such  reasonable  time  not  exceeding  ten  days 
as  the  court  fixes,  the  court  must  make  a  decree  releasing  the  petitioner 
from  liability  upon  the  bond  for  any  subsequent  act  or  default  of  the  prin- 
cipal; otherwise  he  must  make  a  decree  removing  him  and  revoking  his 
letters."    N.  D.  Bev.  Cd.  8060. 

The  Oklahoma  Statute  is  the  same  as  the  South  Dakota,  except  that  the 
words  ''judge  of  the  probate  court"  are  used  in  place  of  the  words  "judge 
of  the  county  court."    Okl.  Bev.  St.  1567. 

The  South  Dakota  Statute  Provides:  "When  a  surety  of  any  executor  or 
administrator  desires  to  be  released  from  responsibility  on  account  of  future 
acts,  he  may  make  application  by  petition  to  the  judge  of  the  county  court 
for  relief.  The  judge  must  issue  a  citation  to  the  executor  or  administrator, 
to  be  served  personally  upon  him,  requiring  him  to  appear  at  a  time  and 
place  to  be  therein  specified,  and  give  other  security.  If  he  has  absconded, 
left,  or  removed  from  the  state,  or  cannot  be  found  after  due  diligence  and 
inquiry,  service  may  be  made  as  provided  when  the  citation  is  to  require 
further  security."    S.  D.  Pro.  Cd.  116. 

The  Utah  Statute  Provides:  "When  a  surety  of  an  executor  or  admin- 
istrator desires  to  be  released  from  responsibility  on  account  of  future  acts, 
he  may  make  application  to  the  court  for  relief.  The  court  must  cause  a 
citation  to  the  executor  or  administrator  to  be  issued,  requiring  him  to 
appear  at  a  time  and  place  to  be  therein  specified,  and  to  give  other 
security."    XTtah  Bev.  St.  3834. 


22  Biggins  V.  Baisch,  107  Cal.  210, 
40  Pac.  333.  In  Oregon  an  order  of 
the  county  court  discharging  the  sure- 
ties of  an  executor  and  substituting  a 
new  bond  at  his  instance  and  against 
the  protest  of  those  interested  in  the 
estate  is  void.  BelUnger  v.  Thomp- 
son, 26  Or.  320,  37  Pac.  714,  40  Pac 
229. 

28  A  surety  on  the  original  bond 
of  an  administrator  is  not  released  by 


an  order  of  the  court,  upon  applica- 
tion of  the  heirs,  releasing  an  insol- 
vent surety  and  requiring  additional 
security  from  the  administrator. 
Elizalde  v.  Murphy,  146  CaL  168,  79 
Pac.  866.  The  sureties  on  an  execu- 
tor's  bond  are  not  released,  on  the 
ground  of  laches,  by  the  mere  failure 
of  the  heirs  to  compel  him  to  file  an 
account.  Biggins  v.  Baisch^  107  CaL 
210,  40  Pac  333. 
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for  any  subsequent  misconduct  or  default  of  the  executor  or  ad- 
ministrator, [q] 

§  262.  Bevocation  of  Letters  for  Failure  to  Oive  New  Sure- 
ties.*— ^But  if  the  executor  or  administrator  fails  to  give  new  sure- 
ties as  required,  the  court  must  revoke  his  letters,  [r] 

§  263.  Time  for  Hearing  Applications — ^Entering  of  Orders. — 
The  applications  authorized  in  the  nine  preceding  sections  may 

[q]  The  Oallfornia  Statate  (0.  O.  P.  1404)  Provides:  ''If  new  sureties 
be  given  to  the  satisfaetion  of  the  judge,  he  may  thereupon  make  an  order 
that  the  sureties  who  applied  for  relief  shall  not  be  liable  on  their  bond 
for  any  subsequent  act,  default,  or  misconduct  of  the  executor  or  admin- 
istrator."   En.  March  11,  1872. 

The  Arizona,  Idaho,  Montana,  Oklahoma^  South  Dakota^  Utah  and 
Wyoming  Statutes  are  the  same  as  the  California,  except  that  Wyoming  adds 
the  words  **or  commissioner"  after  the  word  "judge."  Ariz.  Rev.  St. 
1683;  Ida.  Be  v.  St.  5387;  Mont.  C.  C.  P.  2487;  Okl.  Bev.  St.  1568;  S.  D.  Pro. 
Cd.  116;  Utah  Bev.  St.  3835;  Wyo.  Bev.  St.  4677. 

The  Nevada  Statate  Provides:  "If  new  sureties  be  given  to  the  satis- 
faction of  the  judge,  he  may  thereupon  make  an  order  that  the  surety  or 
sureties  who  applied  for  relief  shall  not  be  liable  for  any  subsequent  act, 
default  or  misconduct  of  the  executor  or  administrator."  Nev.  Gomp.  L. 
2853. 

Th«  Oregon  Statate  Provides:  "Such  new  undertaking,  when  given  and 
received,  shaU  discharge  the  sureties  in  the  former  undertaking  from  any 
liabilities  on  account  of  their  principal,  arising  from  his  acts  or  omissions 
subsequent  thereto."    Or.  B.  ft  G.  Gd.  1124. 

The  Washington  Statate  Provides:  "Such  additional  bond,  when  given 
aai  approved,  shall  discharge  the  former  sureties  from  any  liability  arising 
from  the  misconduct  of  the  principal  after  the  filing  of  the  same,  and 
sach  former  sureties  shall  only  be  liable  for  such  misconduct  as  happened 
prior  to  the  giving  such  new  bond."  Wash.  BaL  Gd.  6154  (Pierce's  Gd. 
£447). 

[r]  The  OaUfomia  Statate  (O.  O.  P.  1405)  Provides:  "If  the  executor  or 
administrator  neglects  or  refuses  to  give  new  sureties,  to  the  satisfaction 
of  ^ the  judge,  on  the  return  of  the  citation,  or  within  such  reasonable  time 
as  the  judge  shall  allow,  unless  the  surety  making  the  application  shall 
consent  to  a  longer  extension  of  time,  the  court  or  judge  must,  by  order, 
revoke  his  DBtters."    En.  March  11,  1872. 

The  ArlE^ma,  Idaho,  Montana,  Oklahoma,  South  Dakota,  Utah,  and 
Wyoming  Statutes  are  the  same  as  the  Galifornia,  except  that  in  Montana 
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be  heard  and  determined  at  any  time.    All  orders  therein  made 
must  be  entered  upon  the  minutes  of  the  court,  [s] 

§  264.  Liability  of  Sureties  on  Bond.— The  liability  of  the 
sureties  on  the  bond  of  an  executor  or  administrator  depends 
upon  the  liability  of  their  principal,  which  does  not  attach  until 
after  an  accounting  is  had  in  the  probate  court,  and  his  responsi- 
bility fixed  by  an   order  or  decree  therein.^    The  judgment 


and  Utah  the  words  "by  order"  are  omitted,  and  in  Wyoming  the  words 
''or  commissioners"  are  inserted  after  ''judge"  in  each  instance.  Ariz. 
Bey.  St.  1684;  Ida.  Be  v.  St.  5388;  Mont.  G.  C.  P.  2488;  Okl.  Bev.  St.  1569; 
S.  D.  Pro.  Cd.  117;  Utah  Bev.  St.  3836;  Wyo.  Bev.  St.  4678. 

The  Nevada  Statute  ProYldes:  "If  the  executor  or  administrator  neglect 
or  refuse  to  give  new  sureties  to  the  satisfaction  of  the  judge,  on  the  return 
of  the  citation,  the  court  or  the  judge  being  satisfied  the  citation  has  been 
personally  served,  or  within  such  reasonable  time  as  the  judge  shall  allow, 
not  exceeding  five  days,  unless  the  surety  or  sureties  petitioning  shall  con- 
sent to  a  longer  extension  of  time,  the  court  or  judge  shall  revoke  the  letters 
granted."    Kev.  Gomp.  L.  2854. 

[b]  The  Calif ornia  Statute  (0.  O.  P.  1406)  Provides:  ''The  applications 
authorized  by  the  nine  preceding  sections  of  this  chapter  may  be  heard 
and  determined  at  any  time.  All  orders  made  therein  must  be  entered  upos 
the  minutes  of  the  court."    En.  March  11,  1872.    Amd.  1880,  82. 

The  Arizona^  Idabo,  Oklahoma,  South  Dakota,  Washington,  and  Wyondag 
Statutes  are  the  same  as  the  Galif  ornia,  except  that  Oklahoma  has  the  words 
"out  of  term  time"  in  place  of  the  words  "at  any  time";  and  Washington 


24  Ghaquette  v.  Ortet,  60  Gal.  594; 
Weihe  ▼.  Statham,  67  Gal.  84,  7  Pac 
143;  Beed  v.  Hume,  25  Utah,  248,  70 
Pac.  998.  Sureties  on  an  adminis- 
trator's bond  eannot  be  sued  until 
he  has  been  cited  and  failed  to  ac- 
count or  pay  what  is  adjudged.  Ash- 
urst  V.  Fountain,  67  Gal.  19,  6  Pac 
849;  Hamlin  t.  Kinney,  2  Or.  91. 

The  general  rule  is,  that  the  lia- 
bility of  the  sureties  on  the  bond  of 
mn  administrator  or  guardian  de- 
pends on  the  liability  of  the  prin- 
cipal, and  does  not  attach  until  the 
latter  has  been  ascertained  and  de- 
termined  by   a   court   of   competent 


jurisdiction.  Beither  T.  Murdock, 
135  Gad.  197,  67  Pac.  784. 

Sureties  on  an  administrator's  bond 
are  not  liable  for  misapplication  l^ 
their  principal  of  the  assets  of  tbm 
estate  until  the  administrator 's  lia- 
bility is  determined  and  fixed  by  aa 
order  or  decree  of  the  probate  CKmrt. 
Nickals  v.  Stanley,  146  Gal.  724,  81 
Pac.  117. 

An  action  cannot  be  maintained  on 
the  bond  of  an  administrator  until 
after  a  final  settlement  of  his  ae- 
sounts,  although  he  has  been  removed 
for  misconduct.  Adams  y.  Petraiii, 
11  Or.  304,  3  Pae.  163. 
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against  him  on  his  final  settlement,^  or  the  deeree  of  distribution 
and  the  order  of  court  approving  his  account,^  are  conclusive 
upon  the  sureties  in  an  action  on  their  bond.  Any  person  ag- 
grieved is  authorized  to  institute  the  action ;  ^  and  this  \rithout 
leave  of  court,^  or  demand  upon  the  principal  and  notice  of  his 
refusal  to  discharge  his  obligation.^  Although  the  sureties  can- 
not be  held  responsible  beyond  the  express  terms  of  their  con- 
tract,"^  it  seems  that  their  undertaking  covers  the  wrongful 
acts  of  their  principal  done  before  the  execution  of  their  bond,'^ 


eontains  the  word  "foregoing"  instead  of  ''nine  preceding/'  and  the 
wordi  ''in  eonrt  or  at  chambers"  instead  of  "at  any  time."  Ariz.  Ber. 
St.  1685;  Ida.  Rev.  St.  5389;  Okl.  Bev.  St.  1570;  S.  D.  Pro.  Cd.  118;  Wash. 
Bal.  Cd.  6166  (Pierce's  Cd.  2459);  Wyo.  Bev.  St.  4679. 


tf  Kenck  ▼.  Parchen,  22  Mont.  519, 
57  Pac  94,  43  L.  B.  A.  125;  Joy  ▼. 
Elton,  9  N.  D.  428,  83  N.  W.  875; 
BeUinger  v.  Thompson,  26  Or.  320, 
37  Pac.  714,  40  Pac.  229. 

M  Treweek  v.  Howard,  105  OaL 
434,  39  Pac.  20;  Evans  ▼.  Gerken, 
105  Cal.  311,  38  Pac.  725;  Thompson 
T.  Dekum,  32  Or.  506,  52  Pac.  517. 
A  decree  of  the  probate  court  against 
an  administrator  is  equaUy  conclu- 
sive upon  the  administrator  and  his 
sureties;  and  upon  the  refusal  of  the 
administrator  to  obey  the  same,  the 
liability  of  the  sureties  attaches, 
and  they  cannot  go  behind  the  decree 
to  inquire  into  the  merits  of  the  mat- 
ter therein  passed  on.  Irwin  ▼• 
Backus,  25  Cal.  214,  85  Am.  Dec.  125. 

Where  the  decree  settling  the  ac- 
count of  an  administrator  and  mak- 
ing distribution  shows  that  proof  was 
made  to  the  satisfaction  of  the  court 
that  notice  was  given  as  required  by 
statute,  the  surety  of  the  adminis- 
trator, in  an  action  by  a  distributee, 
cannot  question  the  validity  of  the 
decree.  McClellan  v.  Downey,  63 
Gal.  520. 

27  Territory  ▼.  Cox,  8  Mont.  197; 
section  265,  ante. 


28  Bartels  v.  Gove,  4  Wash.  632,  80 
Pac.  675.  But  see  the  North  Dakota 
statute  under  this  section. 

2»  Treweek  v.  Howard,  105  OaL 
434,  39  Pac  20. 

Ab  to  the  sufficiency  of  the  com- 
plaint in  an  action  on  a  bond,  see 
Beither  y.  Murdock,  135  OaL  197,  67 
Pac.  784;  Treweek  v.  Howard,  105 
Cal.  434,  39  Pac.  20;  Irwin  v.  Backus, 

25  OaL  214,  85  Am.  Dec.  125;  Weihe 
▼.  Statham,  67  Cal.  245,  7  Pac.  673; 
Byan  v.  Kinney,  2  Mont.  454;  Butenic 
V.  Hamakar,  40  Or.  444,  67  Pac.  196; 
Gatch  V.  Simpson,  40  Or.  90,  66  Pac 
688;  Jeffree  ▼.  Walsh,  14  Nev.  143. 

80  Treweek  v.  Howard,  105  CaL 
434,  39  Pac  20;  Hewlett  v.  Beede,  2 
CaL  App.  561,  83  Pac.  1086. 

81  Lacoste  ▼.  SpHvalo,  64  CaL  35, 
30  P&c  571;  Bellinger  v.  Thompson, 

26  Or.  320,  37  Pac.  714,  40  P&c.  229. 
The  estate  of  a  testator  seems  lia- 
ble for  the  misapplication  of  funds 
by  an  officer  on  whose  bond  the  testa- 
tor was  surety,  which  occurs  after 
the  death  of  the  testator.  Snyder  ▼. 
State,  5  Wyo.  318,  63  Am.  St  Bep. 
60,  40  Pac  441. 
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and  also  renders  them  responsible  for  business  remaining  un- 
finished after  his  term  of  o£Sce.'' 

The  codes  declare  that  the  liability  of  the  principal  and  sure- 
ties upon  the  bond  of  an  executor  or  administrator  is  in  all  cases 
to  pay  in  the  kind  of  money  in  which  the  principal  is  legally 
liable,  [t] 

§  265.  Several  Becoveries  on  Same  Bond. — ^The  codes  also 
provide  that  the  bond  shall  not  be  void  upon  the  first  recovery 
thereon,  but  may  be  sued  upon  from  time  to  time  by  any  per- 
son aggrieved,  in  his  own  name,  until  the  whole  penalty  is  ex* 
hausted.  [u] 

§  266.  Bond  Dispensed  with  by  Will.*— If  the  will  expressly 
provides  that  no  bond  shall  be  required  of  the  executor,  letters 
testamentary  may  be  issued,  and  sales  of  real  estate  made,  with- 
out any  undertaking,  unless  the  court,  for  good  cause,  directs 

[t]  The  OaUfomia  Statute  (O.  O.  P.  1407)  Provides:  <<The  liability  of 
principal  and  sureties  upon  the  bond  of  any  executor,  administrator,  or 
guardian,  is  in  aU  cases  to  pay  in  the  kind  of  money  or  currency  in  which 
the  principal  is  legaUy  liable. ' '    En.  Stats.  1873-74,  361. 

The  Arizona  Statute  is  the  same  as  the  California.    Ariz.  Bey.  St.  1686. 

[u]  The  OaUfomia  SUtnte  (0.  O.  P.  1392)  Proyldes:  <<The  bond  shall 
not  be  void  upon  the  first  recovery,  but  may  be  sued  and  recovered  upon 
from  time  to  time,  by  any  person  aggrieved,  in  his  own  name,  until  the 
whole  penalty  is  exhausted."    En.  March  11,  1872. 

The  Arisona^  IdaJio,  Montana^  Nevada,  OklaJioma^  South  Dakota,  ntalit 
Washington,  and  Wyoming  Statutes  are  the  same  as  the  California,  except 
that  Nevada  inserts  the  words  ''or  her"  after  "his."  Ariz.  Bev.  St. 
1671;  Ida.  Bev.  St.  5375;  Mont.  C.  C.  P.  2475;  Kev.  Comp.  L.  2841;  Okl. 
Bev.  St.  1557;  S.  D.  Pro.  Cd.  105;  Utah  Bev.  St.  $830;  Wash.  Bal.  Cd.  6151 
(Pierce 's  Cd.  2444) ;  Wyo.  Bev.  St.  4666. 

The  Statute  of  North  Dakota  is  the  same  as  the  California,  except  that 
it  also  provides:  "Before  an  action  can  be  maintained  on  the  bond  of  an 
executor  whose  letters  have  not  been  revoked,  the  party  aggrieved  must 
first  obtain  an  order  of  the  county  court,  authorizing  him  to  bring  the 
action,  and  before  authority  is  given  to  bring  an  action  upon  the  bond  of  a 
deceased  executor  or  administrator  whose  account  is  unsettled,  his  sureties 
must  be  cited  and  have  an  opportunity  to  apply  for  and  obtain  a  settlement 
of  such  account."    N.  D.  Bev.  Cd.  8165,  8167. 

82  Estate  of  Aveline,  53  Ckl.  269. 
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one  to  be  given.**  Subsequently,  however,  a  bond  may  be  re- 
quired ^  as  in  other  eases,  if  for  any  reason  it  appears  necessary 
or  proper,  [v] 

[V]  The  Calif omla  Statute  (O.  O.  P.  1396)  ProviddB:  ''When  it  is  ex- 
pressly provided  in  the  wiU  that  no  bond  shaU  be  required  of  the  executor, 
letters  testamentary  may  issue,  and  sales  of  real  estate  be  made  and  con- 
firmed without  any  bond,  unless  the  court,  for  good  cause,  require  one  to  be 
executed;  but  the  executor  may  at  any  time  afterward  (if  it  appear  from 
any  cause  necessary  or  proper),  be  required  to  file  a  bond,  as  in  other 
eases."    En.  March  11,  1872.    Amd.  1873-74,  360. 

The  Axizona,  Montana,  Kortli  Dakota^  Oklahoma,  South  Dakota,  Wash- 
ington, and  Wyoming  Statates  are  the  same  as  the  California,  except  that 
Montana  inserts  the  words  ''or  judge"  after  "court."  Ariz.  Bev.  St.  1G75; 
Mont.  C.  C.  P.  2479;  N.  D.  Eev.  Cd.  8051;  Okl.  Bev.  St.  1560;  S.  D.  Pro. 
Cd.  108;  Wash.  Bal.  Gd.  6156  (Pierce's  Gd.  2449);  Wyo.  Bev.  St.  4669. 

The  Idaho  Statute  Provides:  "When  it  is  expressly  provided  in  the  will 
of  a  testator  that  no  bond  is  required  of  the  executor,  letters  testamentary 
may  issue  and  sales  of  real  estate  be  made  and  confirmed  without  any 
bond  being  given;  but  an  executor  to  whom  letters  are  issued  without  bond, 
may  at  any  time  afterward  (when  it  appears  from  any  cause  necessary  or 
proper),  be  required  to  file  a  bond  as  in  other  cases."    Ida.  Bev.  St.  5379. 

The  Keyada  Statute  FroYides:  "When  it  is  expressly  provided,  in  the 
will  of  a  deceased,  that  no  bond  shall  be  required  of  the  executor  or  execu- 
trix, letters  testamentary  may  issue  without  any  bonds  having  been  given; 
but  an  executor  or  executrix  to  whom  letters  have  been  issued  without 
bond,  may,  at  any  time  afterwards,  whenever  it  shall  be  shown  for  any 
cause  to  be  necessary  or  proper,  be  required  to  approve  and  file  a  bond,  as 
in  other  eases."     Nev.  Gomp.  L.  2845. 

The  Utah  Statute  ProTidee:  "When  it  is  expressly  proVided  in  the  will 
that  no  bond  shall  be  required  of  the  executor,  letters  testamentary  may 
issue,  and  sales  of  real  estate  be  made  and  confirmed  without  any  bond, 
unless  the  court  at  any  time,  for  good  cause  require  one  to  be  executed." 
Utah  Bev.  St.  3833. 

88  Palicio  V.  Bigne,  15  Or.  142,  13       ^^    provides    that    none    be    given. 

Pac.    765.     In    Oregon,    the    county       l'^:^J  ^'J^'"'^^:^^' ^^  ^'' ^^' ^'^ 

*  /       Pac.  714,  40  Pac.  229. 

rourt  may  require  a  bond,  though  the         ^  ^^^  ^^  y^^^  53  ^^  ^^ 
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ARTICLE  V. 

SPECIAL  ADMINISTRATOEa 

If  267.  Occasions  for  appointment. 

§  268.  Time   and  manner   of   appointment. 

§  269.  Preference  to  persons  entitled  to  letters, 

§  270.  Bond  and  oath  of  appointee. 

§  271.  Powers  and  duties  of  office. 

§  272.  Rendition  of  account. 

f  273.  Termination  of  office. 

I  267.  Occasioiui  for  Appointment. — If  there  is  any  delay  in 
granting  letters  testamentary  or  of  administration  in  the  first 
instance/  or  if  the  authority  of  an  executor  or  administrator 
is  suspended  by  an  appeal  from  an  order  granting  him  general 
letters,^  or  if  he  dies,  or  is  removed  or  suspended  from  office, 
it  becomes  the  duty  of  the  court  to  appoint  a  special  adminis- 
trator of  the  estate,  although,  instead  thereof,  it  may  in'  a  proper 
case  direct  the  public  administrator'  to  take  charge. [a]     The 

[a]  The  Oalifoxnia  Statute  (0.  0.  P.  Ull)  ProvldeB:  <<When  there  is 
delay  in  granting  letters  testamentary  or  of  administration  from  any  cause, 
or  when  snch  letters  are  granted  irregularly,  or  no  sufficient  bond  is  filed  as 
required,  or  when  no  application  is  made  for  such  letters,  or  when  an  ex- 
ecutor or  administrator  dies,  or  is  suspended,  or  removed,  the  superior 
court,  or  a  judge  thereof,  must  appoint  a  special  administrator  to  coUect 
and  take  charge  of  the  estate  of  the  decedent  in  whatever  county  or  coun- 
ties the  same  may  be  found,  and  to  exercise  such  other  powers  aa  may  be 
necessary  for  the  preservation  of  the  estate;  or  he  may  direct  the  publie 
administrator  of  his  county  to  take  charge  of  the  estate."  En.  March  11, 
1872.    Amd.  1880,  82. 


1  A  special  administrator  may  be 
appointed  where  the  appointment  of 
a  general  administrator  is  delayed 
by  a  contest  over  the  right  to  let- 
ters. Quinn  v.  Quinn,  22  Mont.  403, 
56  Pac.  824. 

2  Estate  of  Woods,  04  Gal.  566, 
29  Pae.  1108;  Estate  of  Heaton,  142 
Cal.  116,  75  Pac.  662, 

8  Beckett  v.  Sebver,  7  Cal.  215,  68 
Am.  Dec.   237.       Said  the  iaprema 
Probats  Lftw^24 


court  of  Montana  in  In  re  Ming,  15 
Mont.  79,  38  Pac  228:  '<We  hold 
that  in  appointing  the  public  admin- 
iatrator  as  special  administrator,  or 
in  ordering  the  estate  into  the  pub- 
lic administrator's  charge,  while  one 
next  of  kin,  to  whom  the  statute  had 
given  a  prior  right  to  the  office  of 
both  general  and  special  administra- 
tor, sought  such  appointment,  tlie 
court  exceeded  its  jorisdiction.'' 
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policy  of  the  law  is  to  give  the  court  complete  and  continuous 
jurisdiction  over  estates,  by  special  administration,  so  long  as  for 
any  cause  there  is  no  person  entitled  to  take  charge  of  them 
under  general  letters.  The  proceedings  in  the  general  admin- 
istration of  an  estate  and  those  in  the  separate  administration 
thereof  are  separate  and  distinct.  Therefore  an  appeal  from 
an  order  granting  general  letters  ill  no  wise  affects  the  jurisdic- 
tion of  the  court  over  the  special  administration  of  the  estate.^ 
However,  a  court  in  appointing  a  special  administrator  acquires 
jurisdiction  only  for  the  purpose  of  special  administration.  It 
gains  no  jurisdiction  to  appoint  a  general  administrator.' 

The  Arlsona  Stotate  Provides:  ''When  there  is  delay  in  granting  letters 
testamentary  or  of  administration,  from  any  cause,  or  when  sueh  letters 
are  granted  irregularly,  or  no  sufficient  bond  is  filed  as  required,  or  when  no 
application  is  made  for  such  letters,  or  when  an  executor  or  administrator 
dies  or  is  suspended  or  removed  the  probate  judge  must  appoint  a  special 
administrator  to  collect  and  take  charge  of  the  estate  of  the  decedent,  in 
whatever  county  or  counties  the  same  may  be  found,  and  to  exercise  such 
other  powers  as  may  be  necessary  for  the  preservation  of  the  estate  or  he 
may  direct  the  public  administrator  of  his  county  to  take  charge  of  the 
estate."    Ariz.  Bev.  8t.  1687. 

The  Idaho  Statute  is  the  same  as  the  California,  except  that  the  words 
''probata  judge''  are  used  instead  of  "superior  court  or  judge  thereof." 
Ida.  Rev.  St.  5390. 

The  Montana,  Oklahoma,  South  Dakota^  Utah,  and  Wyoming  Statutes  are 
the  same  as  the  Arizona,  except  that  Montana  employs  the  term  "court 
or  judge"  instead  of  "probate  judge";  Oklahoma  does  not  contain  the 
words  at  the  end  of  the  section:  "or  he  may  direct  the  public  adminis- 
trator of  his  county  to  take  charge  of  the  estate";  South  Dakota  uses  the 
words  "judge  of  the  county  court";  Utah  uses  the  word  "court"  instead 
of  "judge";  and  Wyoming,  "district  court,  a  judge,  commissioner,  or  clerk 
thereof.'^  Mont.  C.  C.  P.  2500;  Okl.  Bev.  St.  1571;  S.  D.  Pro.  Cd.  119; 
tJtah  Bev.  St.  3821;  Wyo.  Bev.  St.  4639. 

The  Nevada  Statute  Provides:  "When  there  shall  be  a  delay  in  granting 
letters  testamentary,  or  of  administration  from  any  cause,  or  when  such 
letters  shall  have  been  granted  irregularly,  or  no  sufficient  bond  shall  have 
been  filed,  as  required  by  law,  or  when  no  petition  shall  be  filed  for  such 
letters,  and  in  any  other  proper  case,  the  district  judge  shall  appoint  a 
special  administrator  to  collect  and  take  charge  of  the  estate  of  the  de- 
ceased, in  whatever  county  or  counties  the  same  may  be  found,  and  to  ez- 

4  Estate  of  Heaton,  142  GaL  116,  5  Estate  of  Damke,  133  OaL  433, 

76  Pae.  662.  65  Pftc  889. 
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A  special  administrator  cannot  be  appointed  while  there  is 
an  acting  executor  or  administrator,  and  an  attempt  to  appoint 
one  does  not  work  a  removal  of  the  incumbent.*  Clearly,  how- 
ever, an  order  granting  letters  of  special  administration  is  not 
subject  to  collateral  attack  because  it  does  not  show  the  removal, 
suspension  or  resignation  of  the  prior  administrator.^ 

ercise  such  other  powers  as  may  be  necessary  to  preserve  the  estate." 
Nev.  Gomp.  L.  2855. 

"Whenever  an  executor  or  administrator  shall  die  or  his  letters  be  re- 
voked, and  the  circumstances  require  the  immediate  appointment  ot  an  ad- 
ministrator, the  district  judge  may  appoint  a  special  administrator." 
Nev.  Gomp.  L.  2861. 

''During  the  suspension  of  the  powers  of  an  executor  or  administrator,  as 
provided  in  (sec.  3026),  the  district  court  or  judge,  if  the  condition  of  the 
estate  requires  it,  may  appoint  a  special  administrator  to  take  charge  of 
the  effects  of  the  estate,  who  shall  give  bond,  and  account  as  other  special 
administrators  are  required  to  do."    Nev.  Gomp.  L.  3027. 

The  Nortli  Dakota  Statute  ProvldeB:  ''A  special  administrator  shall  be 
appointed  when  necessary  or  proper  for  the  protection  of  the  property  or 
the  rights  of  the  creditors  or  other  persons  interested  in  the  estate,  in  either 
of  the  foregoing  cases:  1.  On  the  motion  of  a  party  or  a  creditor  of  the 
decedent  and  without  citation  or  notice  while  a  proceeding  for  probate  or 
administration  is  pending,  or  after  a  decree  granting  the  probate  or  ad- 
ministration when  there  is  delay  in  issuing  letters  in  consequence  of  the 
temporary  absence  from  the  state  of  the  executor  or  administrator  entitled 
to  the  same  or  for  any  other  cause;  or  after  letters  have  issued  when  the 
executor  or  administrator  dies  or  is  suspended,  or  his  letters  are  revoked 
and  there  is  delay  in  issuing  letters  to  a  successor.  2.  In  a  special  pro- 
ceeding in  which  probate  or  general  administration  is  denied  because  the 
death  of  the  person  whose  estate  is  in  question  is  not  satisfactorily  proved; 
but  he  is  shown  to  have  disappeared  under  circumstances  which  afford  rea- 
sonable grounds  to  believe  either  that  he  is  dead  or  has  been  secreted,  con- 
£ned  or  otherwise  unlawfully  made  away  with.  3.  On  the  application  of 
a  state's  attorney  or  a  creditor  of  the  decedent  in  a  special  proceeding  for 
that  purpose  when  a  person  of  whose  estate  the  court  has  jurisdiction  dies 
intestate  and  after  diligent  inquiry  no  person  can  be  found  who  is  entitled 
to  succeed  to  his  property."    N.  D.  Bev.  Gd.  8032. 

«  Hajnes   v.   Meeks,   20   Gal.   288.      i'  the  latter  has  never  been  cited  to 

A  superior  court  has  no  power  to  ap-      appear,   and   has  never  appeared   to 

point  a  special  administrator,  if  the  ghow  cause  why  the  letters  should  not 
executor  of  the  will  of  the  decedent      ^^   ^^^^^^        gj^^^^^   ^^   g^  ^^^^ 

has    never    been    suspended    or    re-       _      ^  -«  ^  ,«.«,,  ^ 

2,  ,        »      1        J  •  i       Court.  70  Gal.  343.  11  Pac.  651. 

moved;  and  a  simple  order  appoint-      ^""'"j  •"  ^^*-  ^^^'i  ^^  ^•^-  "•''^« 

ing  a  special  administmtor  will  not  ^  Lethbridge  v.  Lauder,  13  Wyo. 

operate  as  a  removal  of  the  executor,      9,  76  Pae.  682. 
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When  a  special  administrator  has  been  appointed,  it  is  pre- 
sumed that  facts  existed  authorizing  the  appointment.'  And 
the  fact  that  the  showing  made  for  an  appointment  is  insuffi- 
cient imder  the  statute  is  no  more  than  an  irregularity  which 
does  not  affect  the  jurisdiction  of  the  court.*  In  Oregon  the 
verification  of  a  petition  for  the  appointment  of  a  special  ad- 
ministrator is  not  requisite  to  confer  jurisdiction  on  the  court; 
and  if  no  objection  to  it  is  made,  the  defect  is  waived.*® 

An  appeal  hy  an  executor  from  an  order  revoking  the  probate 
of  a  will  does  not  continue  his  powers  pending  the  appeal,  and 
the  court  may  appoint  a  special  administrator.**  And  pending 
an  appeal  from  an  order  removing  an  administrator,  it  is  within 

"In  a  ease  speeified  in  the  third  snbdivision  of  the  preceding  section  it 
is  the  duty  of  the  state's  attorney  of  the  county  in  which  the  jurisdiction 
lies  to  petition  for  administration  as  soon  as  the  facts  come  to  his  knowl- 
edge. If  the  application  is  made  by  a  creditor  such  state's  attorney  must 
be  cited  as  a  party.  The  citation  must  also  be  addressed  generally  to  all 
persons  interested  in  the  estate  of  the  deceased,  and  published  as  prescribed 
for  service  in  that  mode.  At  the  hearing  the  fact  of  intestacy  shall  be  pre- 
sumed unless  the  contrary  appears."    N.  D.  Bev.  Cd.  8033. 

"A  special  administrator  may  be  any  person  competent  to  serve  as  ad- 
ministrator approved  or  selected  by  the  court  with  due  regard  to  the  rights 
of  parties  claiming  letters  or  otherwise  interested  in  the  estate."  N.  D. 
Bev.  Cd.  8034, 

The  Oregon  Statute  Provides:  ^'When  for  any  reason  there  shall  be  delay 
in  issuing  letters  testamentary  or  of  administration,  and  the  property  of 
the  deceased  is  in  danger  of  being  lost,  injured,  or  depreciated,  the  court 
or  judge  thereof  may  appoint  a  special  administrator  to  take  charge  of  the 
estate,  who  shall  qualify  in  like  manner,  and  have  the  powers  and  per- 
form the  duties  of  an  administrator  generally,  except  that  he  is  not  au- 
thorized to  pay  the  debts  of  or  otherwise  discharge  any  obligation  against 
the  deceased.  Upon  the  issuing  of  letters  testamentary  or  of  administra- 
tion, the  powers  of  the  special  administrator  cease."    Or.  B.  ft  C.  Cd.  1118. 

The  Washington  Statute  Provides:  ^'When,  by  reason  of  an  action  con- 
cerning the  proof  of  a  will,  or  from  any  other  cause,  there  shall  be  a  delay 
in  granting  letters  testamentary  or  of  administration,  the  judge  may,  in 
his  discretion,  appoint  a  special  administrator  (other  than  one  of  the  par- 

8  Lethbridge   v.   Lauder,   18   Wyo^  H  Estate  of  Grozier,  65  CaL  832, 

9,  76  Pao.  682.  4  Pac  109.    In  Hartley  v.  Lord,  38 

•  SUte  V.  Ayer,  17  Wash.  127,  49  Wash.  432,  80  Pac.  654,  it  was  held 

Pac.  226.  error  to  appoint  the  executor  special 

10  Moore  v.  Willamette  T.  A  L.  administrator  pending  aa  appeal  set- 
Ob^  7  Or.  369.  ting  ande  the  wiU. 
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the  power  of  the  court  to  appoint  a  special,  but  not  a  general, 
administrator  until  the  order  of  removal  becomes  final.^ 

§  268.  Time  and  Manner  of  Appointment.* — ^The  appointment 
may  be  made  at  any  time,  and  without  notice.^*  It  must  be  made 
by  an  entry  upon  the  minutes  of  the  court  specifying  the  powers 
to  be  exercised  by  the  administrator ;  ^^  and  when  it  is  made, 
and  the  appointee  has  given  a  bond,  the  clerk  must  issue  letters 
to  him.[b]  The  appointment  may  be  made  by  the  court,  or 
by  the  judge  at  chambers.^* 

§  269.  Preference  to  Persons  Entitled  to  Letters. — In  ap- 
pointing a  special  administrator,  the  court  must  give  preference 

ties)  to  collect  and  preserve  the  effects  of  the  deceased;  and  in  case  of  an 
appeal  from  the  decree  appointing  such  special  administrator,  he  shall  never- 
theless, proceed  in  the  execution  of  his  trust,  until  he  shall  be  otherwise 
ordered  by  the  appellate  court."    Wash.  Bal.  Cd.  6172  (Pierce's  Gd.  2465). 

[b]  The  Calif omla  Statute  (0.  0,  P.  1412)  Provides:  "The  appointment 
may  be  made  at  any  time,  and  without  notice,  and  must  be  made  by  en- 
try upon  the  minutes  of  the  court  specifying  the  powers  to  be  exercised  by 
the  administrator.  Upon  such  order  being  entered,  and  after  the  person 
appointed  has  given  bond,  the  clerk  must  issue  letters  of  administration  to 
such  person  in  conformity  with  the  order.''  En.  March  11,  1872.  Amd. 
1880,  82. 

The  Axizona,  Idabo^  Montana^  Oklahoma,  Sonth  Dakota^  Utah,  and  Wyom- 
ing Statutes  are  the  same  as  the  California,  except  that  Arizona  and  South 
Dakota  use  the  term  "out  of  term  time"  instead  of  "at  any  time,"  and 
Utah  omits  rest  of  section  after  the  word  "administrator."  Ariz.  Bev. 
St.  1688;  Ida.  Bev.  St.  5391;  Mont.  G.  C.  P.  2501;  OkL  Bev.  St.  1572;  S.  D. 
Pro.  Cd.  120;  Utah  Bev.  St.  3822;  Wyo.  Bev.  St.  4640. 

The  Nevada  Statute  Provides:  "The  appointment  may  be  made  at  cham- 
bers, and  without  notice,  and  shall  be  made,  by  entry,  upon  the  minutes  of 
the  court,  which  shall  specify  the  powers  to  be  exercised  by  the  adminis- 
trator. Upon  such  order  being  entered,  and  after  the  person  appointed  has 
given  bonds  as  fixed  by  the  judge,  the  clerk  shall  issue  letters  of  admin- 
istration, with  a  certified  copy  of  the  order  attached,  to  such  person*" 
Nev.  Comp.  L.  2856. 

12  Estate  of  Moore,  86  Gal.  72,  24  u  Estate  of  Saekett,  78  Cal.  800, 

Pac  846.  80   Pac   863;   Davey   v.   Sehuerman 

i»  Estate  of  Warfield,  22  CaL  61,  ^^^  ^^^^^  g^  p^  297. 
67,  83  Am.  Dee.  49.    Bule  of  court 

requiring  notice^    Baine  v.  Lawlor,  1  "  ^a^  ▼•  Lawlor,   1   CaL   App. 

OiL  App.  483,  82  Pac.  688.  483,  82  Plae.  688. 


^Bee  fonm  numben  ISO-lSd,  Vol.  IL 


174  PBOBATE  LAW. 

to  the  person  entitled  to  letters  testamentary  or  of  adminis- 
tration, [e]  but  no  appeal  lies  from  the  order  of  appointment.^ 

§  270.  Bond  and  Oath  of  Appointee.* — Before  letters  are  is- 
sued to  a  special  administrator,  he  must  give  a  ''bond  in  sneh  snm 
as  the  court  may  direct,  with  sureties  to  the  satisfaction  of  the 
court,  conditioned  for  the  faithful  performance  of  his  duties; 
and  he  must  take  the  usual  oath,  and  haye  the  same  indorsed 
on  his  letters."  [d] 

§  271.  Powers  and  Duties  of  Office. — ^A  special  administrator 
must  take  charge  of  and  preserve  the  estate,  both  real  and  per- 
sonal, for  the  executor  or  administrator  to  whom  the  court 
ultimately  decides  that  it  belongs.  To  this  end  he  may  maintain 
or  defend  suits,^^  or  be  substituted  in  pending  actions  brought 

[c]  The  Calif omia  Statute  (O.  O.  P.  1413)  Provides:  <'In  making  the 
appointment  of  a  special  administrator,  the  court  or  judge  must  give  pref- 
erence to  the  person  entitled  to  letters  testamentary  or  of  administration, 
but  no  appeal  must  be  allowed  from  the  appointment."  En.  March  11, 
1872.    Amd.  1880,  82. 

The  Arizona,  Idaho,  Mootaiia^  Oklahoma,  Bonth  Dakota^  Utah,  and  Wyoiii- 
fng  Statataa  are  the  same  as  the  California,  except  that  instead  of  the 
words  "court  or  judge,"  Arizona  and  Idaho  hare  "probate  judge"; 
Nevada,  "district  judge";  South  Dakota,  "judge";  Wyoming,  "court  or 
officer";  Utah  omits  that  portion  of  section  after  the  word  "administra- 
tion." Ariz.  Bev.  St.  1089;  Ida.  Bev.  St  5392;  Mont.  C.  G.  P.  2502;  Nev. 
Comp.  li.  2857;  OkL  Bev.  St.  1573;  S.  D.  Pro.  Gd.  121;  Utah  Ber.  St.  3823; 
Wyo.  Bev.  St.  4641. 

[d]  The  Oalifomia  Statute  (0.  0.  P.  1414)  Provides:  "Before  any  let- 
ters issue  to  any  special  administrator,  he  must  give  bond  in  such  sum  as 
the  court  or  judge  may  direct,  with  sureties  to  the  satisfaction  of  the  court 
or  judge,  conditioned  for  the  faithful  performance  of  his  duties;  and  he 
must  take  the  usual  oath,  and  have  the  same  indorsed  on  his  letten." 
£n.  March  11,  1872.    Amd.  1880,  1882. 

The  Arizona^  Idaho,  Montana,  Oklahoma,  South  Dakota^  Utah  and  Wyom- 
ing Statutes  are  the  same  as  the  Galifornia,  except  that  instead  of  the 
term  "court  or  judge"  which  appears  in  the  section  in  two  instances, 

i<  Estate  of  Garpenter,  73  Gal.  202,  property  in  fraud  of  creditors,  the 

14  Pao.  677;  Estate  of  Ohm,  82  GaL  special  administrator  may  sue  to  re- 

160,  22  Pac.  927.  cover  it.    Fords  v.  Exempt  Pire  Oe., 

IT  If   the   decedent   had   conveyed  50  GaL  299. 
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by  the  decedent.^  He  may  also  prosecute  an  appeal  from  a  judg- 
ment inYolving  the  property  of  the  estate.^^  But  he  is  not 
liable  to  an  action  by  a  creditor  on  a  claim  against  the  deceased. 
He  may  sell  such  perishable  property  as  the  court  directs,  and 
exercise  such  other  powers  as  are  conferred  upon  him  by  his  ap- 
pointment, [e] 

The  office  and  duties  of  a  special  administrator  have  been 
eompared  to  those  of  a  receiver.  Each  is  appointed  by  the  court 
to  take  charge,  under  its  direction,  of  property  involved  in  the 
proceedings  before  it,  with  a  view  to  its  care  and  preservation 
for  the  parties  to  whom  the  court  eventually  determines  that  it 
belongs.  The  powers  and  duties  of  each  are  special,  and  limited 
to  such  as  are  defined  by  statute,  expressed  in  the  order  of  ap- 
pointment, or  from  time  to  time  received  for  the  purpose  more 
effectually  to  preserve  the  estate  intrusted  to  his  charge.^^    The 

Arizona  and  Idaho  have  "probate  judge"  in  the  first  instance  and  "judge" 
in  the  seeond;  Oklahoma  has  the  word  "judge"  in  both  instance! ;  South 
Dakota  and  Utah  have  the  word  "court"  in  both  instances;  and  Wyom- 
ing has  the  words  "court  or  officer"  in  both  instances.  Ariz.  Bev.  St. 
1690;  Ida.  Bev.  St.  5393;  Mont.  C.  C.  P.  2503;  Okl.  Bev.  St  1574;  S.  D. 
I^ro.  Gd.  122;  Utah  Bev.  St.  3824;  Wyo.  Bev.  St.  4642. 

The  Washixigton  Statute  Provides:  "Every  such  administrator  shall,  be- 
fore entering  on  the  duties  of  his  trust,  give  bond,  with  sufficient  surety 
or  sureties  in  such  sum  as  the  judge  of  the  superior  court  shall  order,  pay- 
able to  the  state  of  Washington,  with  condition  as  required  of  an  execu- 
tor, or  in  other  cases  of  administration,  to  make  and  return  into  the  su- 
perior court,  as  soon  as  practicable,  a  true  inventory  of  the  goods,  chat- 
tels, rights,  and  credits  of  the  deceased,  which  have  or  shall  come  into  his 
possession  or  knowledge,  and  that  he  wUl  truly  account  for  all  the  goodb, 
chattels,  debts  and  effects  of  the  deceased  that  shall  be  received  by  him 
as  special  administrator,  whenever  required  by  the  superior  court,  and  will 
deliver  the  same  to  the  person  who  shall  be  appointed  executor  or  ad- 
ministrator of  the  deceased  or  to  such  other  person  as  shall  be  lawfully 
authorized  to  receive  the  same."    Wash.  Bal.  Cd.  6173  (Pierce's  Cd.  2466). 

[e]  The  Oalifomla  Statute  (O.  O.  P.  1416)  Provides:  "The  special  ad- 
ministrator must  collect  and  preserve  for  the  executor  or  administrator, 
all  the  goods,  chattels,  debts,  and  effects  of  the  decedent,  all  incomes, 
rents,  issues,  and  profits  claims,  and  demands  of  the  estate;  must  take  the 

18  Quinn  v.  Quinn,  22  Mont.  403,  lo  Estate  of  Moore,  88  CaL  3,  25 

56  Pac.  824.  Pae.  915;  Estate  of  Ford,  29  Mont. 

18a  Davey     v.     Schuermaa     (GaL  283,  74  Pac.  735;   State  v.  District 

App.),  93  Pae.  297.  Court,  18  Mont.  481,  46  Pac.  259. 
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powers  which  the  court  may  confer  upon  him  in  addition  to 
those  expressed  in  the  statute  are  such  only  as  are  incident 
to  those  thus  expressed,  or  in  line  with  them,  for  the  court  can- 
not obliterate  the  distinction  between  the  functions  of  a  special 
administrator  and  those  of  a  general  administrator.^  He  has  no 
authority  to  allow  or  pay  claims  against  the  estate,*^  nor  can 
a  partial  distribution  be  decreed  while  the  estate  is  in  his  hands.^ 

eharge  and  management  of,  enter  upon  and  preserve  from  damage,  waste, 
and  injury,  the  real  estate,  and  for  any  snch  and  all  necessary  purposes 
may  commence  and  maintain  or  defend  suits  and  other  legal  proceedings 
as  an  administrator;  he  may  sell  such  perishable  property  as  the  court 
may  order  to  be  sold,  and  exercise  such  other  powers  as  are  conferred  upon 
him  by  his  appointment,  but  in  no  case  is  he  liable  to  an  action  by  any 
creditor  on  a  claim  against  the  decedent."  En.  March  11,  1872.  Amd, 
1880,  1883. 

The  Arizona,  Idaho,  Montana,  Oklahoma,  Sonih  Dakota,  Utah  and  Wyom- 
ing Statutes  are  practically  the  same  as  the  California.  Ariz.  Bey.  8t 
1691;  Ida.  Bev.  St.  5394;  Mont.  C.  C.  P.  2504;  Okla.  Eev.  St.  1575;  S.  D. 
Pro.  Cd.  123;  Utah  Bev.  St.  3825;  Wyo.  Bev.  St.  4643. 

The  Nevada  Statute  Provides:  '<The  special  administrator  shaU  collect 
and  preserve  for  the  executor  or  administrator  when  appointed,  all  the 
goods,  chattels  and  debts  of  the  deceased,  all  incomes,  rents,  issues  and 
profits,  claims  and  demands  of  the  estate,  shall  take  charge  and  manage- 
ment of,  enter  upon  and  preserve  from  damage,  waste  and  injury  the  real 
estate,  and  for  any  such  and  all  necessary  purposes,  may  commence,  main- 
tain or  defend  suits  and  other  legal  proceedings  as  an  administrator.  He 
may  sell  such  perishable  estate  as  the  district  court  may  order  to  be  sold, 
and  may  exercise  such  other  powers  as  may  have  been  conferred  upon 
him  by  his  appointment;  but  in  no  case  shall  he  be  liable  to  an  action  by 
any  creditor,  or  any  claim  against  the  estate,  nor  pay  any  claim  against 
the  deceased."    Nev.  Gomp.  L.  2858. 

The  North  Dakota  Statute  Provides:  ''A  special  administrator  has  the 
same  authority  as  a  general  administrator  to  take  into  his  possession  per- 
sonal property,  to  secure  and  preserve  it,  to  collect  debts  due  the  eatate, 
and  to  take  charge  of  the  real  estate  and  preserve  it  from  waste  or  other 
injury  and  receive  the  rents,  profits  and  income  thereof,  and  for  either 
of  those  purposes  he  may  maintain  any  action  or  special  proceeding.  He 
mu8(  also  make  an  inventory  and  render  an  account  and  may  sell  perish- 

90  Estate  of  Welch,  106  Cal.  427,  pledged  to  the  decedent,  see  Yon 
432,  39  Pac.  805;  Estate  of  Bell,  145      Schmidt  v.  Bourn,  50  Cal.  616. 

Cal.  646,  79  Pac.  358.    As  to  the  lia.      .^^  fo''^  %!r^?  .^"/'cf  ^^• 
'  ^  569,  29  Pac.  230;  Estate  of  Sackett, 

bility  of  estate  for  unauthorized  act      ^g  ^j  ^^^^  20  Pac.  863. 

of    special   administrator    in    selling  22  Estate  of  Welch,  306  CaL  427, 

corporate     stock     which     had     been      89  Pac  805. 
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§  272.  Kendition  of  Account. — ^A  special  administrator  must 
render  an  account,^  on  oath,  of  his  proceedings  in  like  manner 
as  other  administrators  are  required  to  do.[f]  In  so  doing 
he  must  charge  himself  with  the  amount  of  his  individual  in- 
debtedness to  the  deceased.^  He  is  subject  to  the  provisions  of 
the  code  governing  the  accounts  of  general  administrators,  and 
may  exhibit  an  account  for  settlement  pending  his  administration, 
and  prior  to  the  appointment  of  a  regular  executor  or  adminis- 
trator.2« 

§  273.  Termination  of  Office. — ^When  general  letters  are 
granted,  the  powers  of  the  special  administrator  cease,  and  he 
must  forthwith  deliver  to  his  successor  all  the  property  and  ef- 

able  property  or  do  any  other  act  which  he  may  be  apeeiaUy  required  to  do 
by  direction  of  the  court  but  cannot  act  generally  in  matters  pertaining 
to  the  settlement  of  the  estate."    N.  D.  Bev.  Cd.  8035. 

The  WashiJigton  Statute  Provides:  "Such  special  administrator  shaU 
collect  the  goods,  chattels,  and  debts  of  the  deceased,  and  preserve  the  same 
for  the  executor  or  administrator  who  shall  thereafter  be  appointed;  and 
for  that  purpose  may  commence  and  maintain  suits  as  an  administrator, 
and  may  also  sell  such  perishable  and  other  goods  as  the  superior  court 
shaU  order  sold,  and  he  shall  be  allowed  such  compensation  for  his  ser- 
vices as  the  court  shaU  deem  reasonable."  Wash.  BaL  Gd.  6174  (Pierce's 
Cd.  2467). 

[f]  The  OftUfomia  Statute  (O.  O.  P.  1417)  Provides:  "The  speeial  ad- 
ministrator must  render  an  account  on  oath,  of  his  proceedings  in  a  like 
manner  as  other  administrators  are  required  to  do.  He  is  entitled  to  a 
reasonable  compensation  for  his  services,  to  be  fixed  by  the  court  at  the 
time  of  the  settlement  of  his  final  account,''  En.  March  11,  1872.  Amd. 
1907. 

The  Arizona  Statute  Provides:  "The  special  administrator  must  render 
an  account,  on  oath,  of  his  proceedings,  in  a  like  manner  as  other  admin- 
istrators are  required  to  do."    Ariz.  Bev.  St.  1693. 

The  Idaho^  Montana,  Kevada>  Oklahoma^  Sonth  Dakota,  Washington  and 
Wyoming  Statutes  are  the  same  as  the  Arizona.  Ida.  Bev.  St.  5396;  Mont. 
C.  C.  P.  2506;  Nev.  Comp.  L.  2860;  Okl.  Bev.  St.  1577;  S.  D.  Pro.  Cd.  125; 
Wash.  Bal.  Cd.  6177  (Pierce's  Cd.  2470);  Wyo.  Bev.  St.  4645. 

The  North  Dakota  Statate  is  set  forth  under  section  271,  ante. 

28  As  to  what  expenses  are  prop-  ^  Estate   of   Armstrong,   69   CaL 

trlj  allowable  to  a  special  adminis-  239,  10  Pfeic.  335. 

trator,  see  Estate  of  Bell,  146  OaL  ss  French  v.  Superior  Court,  8  CaL 

646,  79  Pfte.  358.  App.  304,  85  Pae.  183. 
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fects  of  the  deceased  in  his  hands.  Any  suit  which  he  has  com- 
menced may  be  prosecuted  to  final  judgment  by  the  general 
executor  or  administrator,  [g]  If  he  has  been  served  with  a 
motion  to  dismiss  his  action,  he  may  appeal  from  a  judgment 
against  him  on  such  motion,  although  his  letters  have  been  re- 
voked prior  to  taking  the  appeal.^  The  court  has  jurisdiction  to 
vacate  an  appointment  of  a  special  administrator  inadvertently 
made." 

[g]  Tbe  OaUfomla  Statute  (0.  0.  P.  1416)  Provides:  <<When  letters  tes- 
tamentary or  of  administration  on  the  estate  of  the  decedent  have  been 
granted,  the  powers  of  the  special  administrator  cease,  and  he  must  forth- 
with deliver  to  the  executor  or  administrator  all  the  property  and  effects 
of  the  decedent  in  his  hands;  and  the  executor  or  administrator  may  proa- 
ecute  to  final  judgment  any  suit  commenced  by  the  special  administrator." 
En.  March  11,  1872. 

The  Arizona^  Idaho,  Montana^  Nevada,  Oklahoma^  Sonth  Dakota  and 
Wyoming  Statutes  are  the  same  as  the  California,  except  that  Nevada  in- 
serts the  words  ''shall  be  granted"  after  the  word  "administration"  on 
the  first  line,  and  omits  the  words  "have  been  granted"  after  the  word 
"decedent"  on  the  second  line.  Ariz.  Rev.  St.  1692;  Ida.  Bev.  St.  5395; 
Mont.  G.  G.  P.  2505;  Nev.  Gomp.  L.  2859;  Okl.  Bev.  St.  1576;  S.  D.  Pro. 
Cd.  124;  Wyo.  Bev.  St.  4644. 

The  North  Dakota  Statute  Provides:  "When  letters  testamentary  or  of 
general  administration  on  the  estate  are  granted  the  powers  of  the  special 
administrator  cease  and  he  must  forthwith  deliver  to  the  executor  or  ad- 
ministrator all  the  property  and  effects  of  the  decedent  remaining  in  his 
hands."    N.  D.  Bev.  Cd.  8036. 

The  Washington  Statute  Provides:  "Upon  granting  letters  testamentary 
or  of  administration,  the  power  of  the  special  administrator  shaU  cease, 
and  he  shall  forthwith  deliver  to  the  executor  or  administrator  all  the 
goods,  chattels,  money,  and  effects  of  the  deceased  in  his  hands,  and  the 
executor  or  administrator  may  be  admitted  to  prosecute  any  suit  com- 
menced by  the  special  administrator,  in  like  manner  as  an  administrator 
de  bonis  non  is  authorized  to  prosecute  a  suit  commenced  by  a  former 
executor  or  administrator."    Wash.  BaL  Gd.  6175  (Pierce's  Gd.  2468). 

"Such  special  administrator  shall  not  be  liable  to  an  action  by  any 
creditor  of  the  deceased,  and  the  time  for  limitation  of  aU  suits  against 
the  estate  shall  begin  to  run  from  the  time  of  granting  letters  testamentary 
or  of  administration  in  the  usual  form,  in  like  manner  as  if  such  special 
administration  had  not  been  granted."  Wash.  Bal.  Gd.  6176  (Pierce's  Cd. 
£469). 

26  Peck  V.  Agnew,   126  Gal.   607,  27  Baine   v.  Lawlor,   1   GU.  App. 

69  Pae.  126.  483,  82  Pae.  688. 
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ARTICLE  VL 

BEVOCATION  OP  LETTEBS. 

I  274.  Petition  for  revocation  by  one  primarily  entitled  to  lettenu 

§  275.  Notice  of  hearing  and  citation  to  administrator. 

9  276.  Hearing  of  petition  and  action  thereon. 

§  277.  Assertion  of  prior  right  to  letters  by  relatives. 

§  278.  Proof  of  subsequently  found  wilL 

S  279.  Validity  of  acts  before  revocation. 

§  274.  Petition  for  Revocation  by  One  Primarily  Entitled  to 
Letters.* — The  codes  provide  that  when  letters  of  administration 
have  been  granted  to  any  other  person  than  the  surviving  hus- 
band or  wife,  child,  father,  mother,  brother  or  sister  of  the  in- 
testate, any  one  of  them  who  is  competent,  or  any  competent 
person,  at  the  written  request  of  any  one  of  them,^  may  secure 
the  revocation  of  the  letters,  and  become  entitled  to  the  admin- 
istration, by  presenting  to  the  court  a  petition  ^  for  such  revoca- 
tion and  for  the  issuance  of  letters  to  himself,  [a]     This  section 

[a]  Tbe  Oalifomla  Statute  (0.  0.  P.  1383)  Provides:  "When  letters  of 
administration  have  been  granted  to  any  other  person  than  the  surviving 
husband  or  wife,  child,  father,  mother,  brother,  or  sister  of  the  intestate, 
any  one  of  them  who  is  competent,  or  any  competent  person  at  the  written 
request  of  any  one  of  them,  may  obtain  the  revocation  of  the  letters,  and 
be  entitled  to  the  administration,  by  presenting  to  the  court  a  petition 
praying  the  revocation,  and  that  letters  of  administration  may  be  issued 
to  him."     En.  March  11,  1872.     Amd.  1880,  80. 

Tbe  Statntee  of  Arizona,  Idaho,  Montana,  and  Wyoming  are  the  same 
aa  the  California.  Ariz.  Bev.  St.  1662;  Ida.  Bev.  St.  5366;  Mont.  G.  C. 
P.  2460;  Wyo.  Bev.  St.  4653. 

The  Nevada  Statute  Provides:  "When  letters  of  administration  have  been 
granted  to  any  other  person  than  the  surviving  husband  or  wife,  the  child. 


1  The  right  of  revocation  at  the 
instance  of  a  nominee  was  conferred 
by  an  amendment  to  the  California 
code  in  1880.  Estate  of  Snields,  120 
Cal.  347,  52  Pac.  808;  Estate  of 
Healy,  122  Cal.  162,  54  Pac.  736. 

2  This  statutory  rule  does  not  ap- 
ply to  letters  of  administration  with 


the  win  annexed.    Estate  of  Li  Po 
Tai  (Cal.),  39  Pac.  30. 

If  the  petition  does  not  show  the 
existence  of  jurisdictional  facts,  their 
existence  will  be  presumed  for  the 
purposes  of  the  application.  Estate 
of  Griffith,  84  CaL  107,  23  Pac  528. 
24  Pfte.  881. 


*See  form  number  1S7,  Vol,  IL 
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has  been  construed  to  apply  to  cases  where  the  decedent  left  a 
will,  as  well  as  to  cases  of  intestacy.  Thus  where  letters  of  ad- 
ministration with  the  will  annexed  have  been  granted  to  the 
public  administrator,  a  relative  of  the  deceased  who  has  a  pre- 
ferred right  to  administer  may  obtain  the  revocation  of  the  let- 
ters and  the  issuance  of  letters  of  administration  with  the  will 
annexed  to  himself.'  The  statute  deals  with  classes  of  persons 
who  are  given  statutory  priority  to  their  right  to  letters.  It 
does  not  allow  the  former  decree  to  be  reviewed  or  assailed, 
but  simply  permits  the  person  first  appointed  to  be  superseded 
by  a  person  of  another  and  superior  class.^    It  is  available  with- 

the  father,  mother,  brother  or  sister  of  the  intestate,  any  one  of  them 
may  obtain  the  revocation  of  the  letters  by  presenting  to  the  district  eourt 
a  petition  praying  the  revocation,  and  that  letters  of  administration  be 
issued  to  him  or  her."    Nev.  Comp.  L.  2835. 

The  Korfh  Dakota  Statute  Provides:  "After  administration  has  been 
granted  to  any  person  other  than  the  surviving  husband  or  wife,  any  party 
having  a  better  right  to  the  same,  which  he  failed  to  aUege  in  the  original 
proceeding  may  for  that  cause  alone  obtain  a  rehearing  at  any  time  within 
one  year  for  the  purpose  of  asserting  such  right  and  if  his  right  is  estab- 
lished he  shall  receive  the  appointment  and  the  former  letter  shall  be  re- 
voked."   N.  D.  Bev.  Cd.  8030. 

^'An  administrator  haa  only  the  authority  prescribed  by  statute  or  con- 
ferred on  him  according  to  law  by  a  decree  or  order  of  the  county  court." 
K.  D.  Bev.  Gd.  8031. 

The  Oklahoma  Statute  Provides:  ''When  letters  of  administration  ha\'e 
been  granted  to  any  person  other  than  the  surviving  husband  or  wife, 
child,  father,  mother,  brother,  or  sister  of  the  intestate, .  any  one  of  them 
may  obtain  the  revocation  of  the  letters  and  be  entitled  to  the  adminis- 
tration, by  presenting  to  the  probate  court  a  petition  praying  the  revoca- 
tion, and  that  letters  of  administration  be  issued  to  him."  OkL  Bev.  St. 
1647. 

The  Oregon  Statute  Provides:  "An  heir,  legatee,  devisee,  creditor,  or 
other  person  interested  in  the  estate  may  apply  for  the  removal  of  an  ex- 
ecutor or  administrator  who  has  become  of  unsound  mind,  or  been  con- 
victed of  any  felony,  or  a  misdemeanor  involving  moral  turpitude,  or  who 
has,  in  any  way,  been  unfaithful  to  or  neglect  his  trust,  to  the  probable 
loss  of  the  applicant.    Such  application  shall  be  by  petition,  and  upon 

t  Estate  of  li  Po   Tai,  108  Cal.  title  one   claiming  to  be  deceased's 

484,  41  Pac.  486.  widow   to   the  revocation  of  letters 

4  Estate  of  Aldrich,  147  Oal.  343,  granted  to  the  nominee  of  another, 

81  Pac.  1011,  holding  that  California  aUeged  and  found  to  be  decedent's 

O.  C.  P.y  section  1383,  does  not  en-  widow,  after  hearing. 
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out  any  showing  of  maladministration  on  the  part  of  the  in- 
cumbent,^ but  it  is  available  only  to  those  therein  specified.* 
They  may  assert  their  prior  right,  as  against  one  who  has  obtained 
letters  by  virtue  of  a  secondary  right,  at  any  time,  unless  they 
have  waived  their  right  and  consented  to  the  former  appoint- 
ment; and  if  the  right  is  established,  and  the  applicant  is  found 
to  be  competent,  the  letters  of  the  former  administrator  must  be 
revoked  and  the  applicant  appointed  J  This  rule  has  been  ap- 
plied to  the  guardian  of  a  minor  having  a  prior  right.'  Except 
for  some  delinquency  or  incapacity  on  the  part  of  an  admin- 
istrator, a  court  has  authority  to  revoke  his  letters  only  in  the 
instances  specified  in  this  section  of  the  code.* 


notice  to  the  executor  or  administrator,  and  if  the  court  find  the  charge  to 
be  true,  it  shall  make  an  order  removing  such  executor  or  administrator, 
and  revoke  his  letters."    Or.  B.  ft  C.  Cd.  1121. 

The  South  Dakota  Statute  Provides:  ''When  letters  of  administration 
have  been  granted  to  any  person  other  than  the  surviving  husband  or  wife, 
child,  father,  mother,  brother,  or  sister  of  the  intestate,  any  one  of  them 
may  obtain  the  revocation  of  the  letters  and  be  entitled  to  the  adminis- 
tration, by  presenting  to  the  county  court  a  petition  praying  the  revoca- 
tion, and  that  letters  of  administration  may  be  issued  to  him."  S.  D. 
Pro.  Cd.  95. 

The  Utah  Statute  Provides:  "The  court  may  at  any  time  suspend  any 
administrator  or  executor;  and  may,  upon  citation,  revoke  the  letters  of 
any  administrator  upon   petition   of  a  competent  person   having  a  prior 


0  Estate  of  Wooten,  50  Gal.  323. 

6  Estate  of  Healy,  122  Cal.  162, 
54  Pac.  730;  Estate  of  Carr,  25  CaL 
585.  California  C.  C.  P.,  section  1383, 
does  not  authorize  the  public  ad- 
ministrator of  one  county  to  petition 
for  the  revocation  of  letters  issued  to 
the  public  administrator  of  another 
coui^.  Estate  of  Griffith,  84  CaL 
107,  23  Pae.  528,  24  Pac.  381. 

The  law  d^ee  not  permit  persons 
not  interested  to  invoke  the  machinery 
of  the  courts;  and  a  sister  and  niece 
of  the  decedent,  who  have  no  inter- 
est in  the  estate  which  the  widow  is 
entitled  to  have  set  apart  to  her, 
cannot  authorize  a  person  not  inter- 
ceted  in  ai^  manner  in  the  estate  to 


file  a  petition  to  revoke  letters  of  ad- 
ministration granted  to  the  widow. 
Estate  of  Atwood,  127  CaL  427,  69 
Pac.  770. 

7  Estate  of  Pacheco,  23  CaL  476; 
Estate  of  Keane,  56  CaL  407. 

s  Estate  of  Wooten,  56  CaL  322. 

•  Estate  of  Griffith,  84  CaL  107, 
23  Pac.  258,  24  Pae.  381;  Estate  of 
8hiels,  120  Cal.  348,  52  Pac.  808. 

In  Oregon,  the  county  court  has 
jurisdiction  to  revoke  the  appoint- 
ment of  an  administrator,  when  it 
appears  from  the  record  that  it  had 
no  jurisdiction  to  make  the  appoint- 
ment. Henkle  v.  BUta,  40  Or.  849, 
68  Pae.  399. 
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No  appeal  lies  from  an  order  refosing  to  revoke  letters  of 
administration.^®  An  appeal  from  an  order  removing  an  ad- 
ministrator does  not  revive  his  powers,  bnt  he  remains  sus- 
pended from  office  pending  the  appeal.  During  the  suspension, 
a  special  administrator  may  be  appointed,  but  not  a  general  ad- 
ministrator.^^ Moreover,  a  judgment  cannot  properly  be  ren- 
dered against  him  pending  the  appeal.^ 

§  276.    Notice  of  Hearing  and  Citation  to  Administrator.* — 

Under  the  California  statutes,  when  a  petition  for  the  revocation 
of  letters  is  filed,  the  clerk  must,  in  addition  to  the  notice 
provided  in  section  thirteen  hundred  and  seventy-three  of  the 
Code  of  Civil  Procedure,  issue  a  citation  to  the  administrator  to 
appear  and  answer  at  the  time  appointed  for  the  hearing,  [b] 

right  thereto  who  had  no  opportnnity  to  apply,  or  of  any  administrator 
of  the  estate  of  a  supposed  intestate  whose  wiU  was  subsequently  found 
and  admitted  to  probate,  or  of  anj  executor  or  administrator  for  neglect, 
mismanagement,  waste,  embezzlement,  incompetency,  incapacity  or  because 
of  conviction  of  an  infamous  crime,  or  for  any  other  reason  deemed  suf- 
ficient by  the  court.''    Utah  Bev.  St.  3837. 

The  Washington  Statute  Provides:  "If  an  exeeutor  or  administrator 
become  of  unsound  mind,  or  be  convicted  of  felony  or  infamous  crime,  or 
become  an  habitual  drunkard,  or  otherwise  incapable  of  or  unsuitable  for 
executing  the  trust  reposed  in  him,  or  so  fail  to  discharge  his  official 
duties,  or  waste  or  mismanage  the  estate,  or  so  act  as  to  endanger  any 
eoexecutor  or  coadministrator,  the  superior  court,  upon  complaint  in  writing 
made  by  any  person  interested,  supported  by  affidavit,  and  due  notice  given 
to  the  person  complained  of,  shall  hear  the  complaint,  and  if  found  to 
be  just,  shall  revoke  the  letters  granted."  Wash.  Bal.  Cd.  6131  (Pierce's 
Cd.  2423). 

[b]  The  Oallfomla  Statute  (0.  0.  P.  1384)  ProvldeB:  ''When  such  peti- 
tion is  filed,  the  clerk  must,  in  addition  to  the  notice  provided  in  section 
thirteen  hundred  and  seventy-three,  issue  a  citation  to  the  administrator 
to  appear  and  answer  the  same  at  the  time  appointed  for  the  hearing." 
En.  March  11,  1872.    Amd.  1873-74,  359. 

The  Arizona,  Idaho,  Montana,  and  South  Dakota  Statutes  are  the  same 
as  the  California:  Ariz.  Bev.  St.  1663;  Ida.  Bev.  St.  5367;  Mont  C.  G.  P. 
2461;  8.  D.  Pro.  Cd.  96. 

10  Estate  of  Montgomery,  55  OaL  11  Estate  of  Moore,  86  CaL  73,  24 

210;  Estate  of  Keane,  56  Cal.  407;  Pac.  846. 

Estate  of  Moore,  68  Oal.  894,  9  Pac.  is  More  v.  More,  127  CaL  460,  59 

815.  Pac.  823. 
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§  276.  Hearing  of  Petition  and  Action  Thereon.*— At  the  time 
appointed,  the  citation  having  been  served  and  returned,  the 
court  must  hear  the  allegations  and  proofs  of  the  parties.  If 
the  right  of  the  applicant  is  established,  and  he  is  competent, 
letters  of  administration  must  be  granted  to  him,  and  the  letters 
of  the  former  administrator  be  revoked,  [c]  But  the  appoint- 
ment of  a  second  administrator  before  the  removal  of  the  first  one 
is  a  nullity.^* 


§  277.  Assertion  of  Prior  Bight  to  Letters  by  Relatives.— A 
surviving  husband  or  wife,  when  letters  of  administration  have 
been  granted  to  a  child,  father,  brother  or  sister  of  the  intestate, 
or  any  of  such  relatives,  when  letters  have  been  granted  to  any 
other  of  them,  may  assert  his  prior  right  to  administration  and 

Tbe  Oklahoma  Statute  Provides:  "When  such  petition  ie  filed,  the  judge 
must  in  addition  to  the  notice  provided  upon  petition  for  letters,  issue  a 
citation  to  the  administrator  to  appear  and  answer  the  same  at  the  time 
appointed  for  the  hearing."    Okl.  Bev.  St.  1548. 

The  Wyoming  Statute  Provldefl:  ''When  such  petition  is  filed,  the  clerk 
must  issue  a  citation  to  the  administrator  to  appear  and  answer  the  same 
St  the  time  appointed  for  the  hearing."    Wyo.  Bev.  St.  4654. 

[c]  The  Oallfomia  Statute  (0.  O.  P.  1385)  Provides:  ''At  the  time  ap- 
pointed, the  citation  having  been  duly  served  and  returned,  the  court 
must  proceed  to  hear  the  allegations  and  proofs  of  the  parties;  and  if  the 
right  of  the  applicant  is  established,  and  he  is  competent,  letters  of  admin- 
istration muat  be  granted  to  him,  and  the  letters  of  the  former  adminis- 
trator revoked."    En.  March  11,  1872. 

The  Arizona*  Idaho,  Montana,  Oklahoma*  South  Dakota  and  Wyoming 
Statutes  are  the  same  as  the  California.  Ariz.  Bev.  St.  1664;  Ida.  Bev.  St. 
5368;  Mont.  C.  C.  P.  2462;  Okl.  Bev.  St.  1549;  S.  D.  Pro.  Cd.  97;  Wyo.  Bev. 
St.  4655. 


18  Haynes  v.  Meek,  20  Gal.  288; 
Freeman  v.  Spencer,  128  Cal.  394, 
60  Pac.  979.  While  one  administra- 
tor  of  an  estate  is  in  office,  there  ie 
no  power  in  the  probate  judge  or 
court  to  appoint  a  new  one.  Estate 
of  Hamilton,  34  Cal.  464. 

The  existing  administrator  is  not 
xemoved  simplj  by  force  of  appoint- 


ment of  another  person  as  adminis- 
trator.    Haynes  v.  Meeks,  20  Cal.  288. 

An  appointment  of  an  administra- 
tor in  one  county,  while  a  prior  ap< 
pointment  of  another  person  in  an- 
other county  is  in  full  force,  ia  a 
nullity.  Estate  of  Griffith,  84  CaL 
107,  23  Pao.  528,  24  Pae.  381. 
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have  the  letters  before  granted  revoked  in  the  manner  pre- 
scribed in  the  three  preceding  sections,  [d] 

§  278.  Proof  of  Subsequently  Found  WilL— Upon  the  admis- 
sion to  probate  of  a  will  after  a  grant  of  letters  of  administration 
on  the  ground  of  intestacy,  or  upon  the  admission  to  probate 
of  a  later  will  than  the  one  admitted  to  probate,  the  prior  grant 
of  letters  must  be  revoked,  and  the  executor  or  administrator 
must  render  an  account  of  his  trust.^^  The  administration  of  the 
estate  is  then  in  the  hands  of  his  successor,  with  authority  to 
sue  for  and  coUect  all  debts,  chattels  and  effects  of  the  decedent 

[d]  The  OaUfomla  SUtnte  (O.  O.  P.  1386)  Provides:  '<The  sorviying 
husband  or  wife,  when  letters  of  administration  have  been  granted  to  a 
child,  father,  brother,  or  sister  of  the  intestate;  or  any  of  such  relatives, 
when  letters  have  been  granted  to  any  other  of  them,  may  assert  his  prior 
right,  and  obtain  letters  of  administration,  and  have  the  letters  before 
granted  revoked  in  the  manner  prescribed  in  the  three  preceding  sections." 
En.  March  11,  1872. 

The  Arizona  Statute  is  the  same  as  California,  except  that  the  foUowing 
sentence  is  added:  "But  where  letters  have  been  granted  to  a  person  other 
than  the  one  entitled  upon  the  written  request  of  the  person  entitled  to 
letters,  the  person  so  appointed  at  the  request  of  the  person  entitled,  shall 
not  be  removed  except  for  cause  as  other  administrators  are  removed  for 
cause."    Ariz.  Bev.  St.  1665. 

The  Statutes  of  Idaho,  MontaiUK  OklahonuK  South  Dakota^  and  Wyoming 
are  the  same  as  the  California.  Ida.  Bev.  St.  5369;  Mont.  C.  C  P.  2463; 
Okl.  Bev.  St.  1550;  S.  D.  Pro.  Cd.  98;  Wyo.  Bev.  St.  4656. 

The  KeTada  Statute  Provides:  "The  surviving  husband  or  wife,  when 
letters  of  administration  have  been  granted  te  a  child,  the  father  or 
mother,  brother  or  sister  of  the  intestate,  or  any  other  person,  may  assert 
his  or  her  prior  right,  and  obtain  letters  of  administration  and  have  the 
letters  before  granted  revoked  in  the  manner  prescribed  in  the  two  pre- 
ceding sections."    Nev.  Comp.  L.  2887* 


M  If  an  administratrix  has  been 
appointed  on  the  theory  that  the 
deceased  died  intestate,  it  is  the 
duty  of  the  court,  upon  the  subse- 
quent product^n  and  proof  of  the 
will,  "to  immediately  revoke  the  ad- 
ministration previously  granted,  and 
to  issue  letters  testamentary  to  the 
executor  named  in  the  will,  without 
any  notice  whatever  to  her. "  Malone 
T.  Comeliusy  34  Or.  196,  65  Plac.  536. 


If  an  administrator  of  an  estate  Is 
appointed  and  qualifies,  and  after- 
ward, without  his  removal  (a  will 
having  been  found),  another  person  is 
appointed  administrator  with  the  will 
annexed,  and  qualifies,  the  latter  ap- 
pointment supersedes  the  former  ad- 
ministration, and  the  acto  of  the 
administrator  with  the  will  annexed 
are  valid.  MeCauley  v.  Harvey,  49 
OaL497. 
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remaining  nnadministered,  and  to  prosecute  to  final  judgment 
suits  already  commenced,  [e] 

§  279.  Validity  of  Acts  Before  Bevocation.— The  acts  of  an 
executor  or  administrator,  performed  prior  to  the  revocation  of 

[e]  The  OaUfonila  Statute  (0.  O.  P.  1423,  1424)  Provides:  ''Upon  the 
admission  to  probate  of  a  wiU  after  a  grant  of  letters  of  administration 
on  the  ground  of  intestacy,  or  upon  the  admission  to  probate  of  a  later 
will  than  the  one  before  admitted  to  probate,  the  pre-existing  grant  of 
letters  testamentary  or  of  administration  must  be  revoked,  and  the  admin- 
istrator or  executor  whose  grant  of  authority  is  thus  terminated  must  render 
an  account  of  his  administration  within  such  time  as  the  court  may 
direct.''    En.  March  11,  1872.    Amd.  1907,  323. 

"In  such  case,  the  executor  or  the  administrator  with  the  wiU  annexed 
is  entitled  to  demand,  sue  for,  recover  and  collect  all  the  rights,  goods, 
chattels,  debts  and  effects  of  the  decedent  remaining  unadministered,  and 
may  prosecute  to  final  judgment  any  suit  commenced  by  the  administrator 
before  the  revocation  of  his  letters  of  administration."    En.  March  11,  1872. 

The  Arizona  Statute  Provides:  "If,  after  granting  letters  of  administra- 
tion on  the  ground  of  intestacy,  a  will  of  the  decedent  is  duly  proved  and 
allowed  by  the  court,  the  letters  of  administration  must  be  revoked,  and 
the  power  of  the  administrator  ceases,  and  he  must  render  an  account  of 
his  administration  within  such  time  as  the  court  shall  direct."  Ariz.  Bev. 
St.  1694. 

"In  auch  ease,  the  executor  or  the  administrator  with  the  will  annexed 
is  entitled  to  demand,  sue  for,  recover  and  collect  all  the  rights,  goods, 
chattels,  debts  and  effects  of  the  decedent  remaining  unadministered,  and 
may  prosecute  to  final  judgment  any  suit  commenced  by  the  administrator 
before  the  revocation  of  his  letters  of  administration."  Ariz.  Bev.  St. 
1695. 

The  Idaho,  Montana^  Nevada^  Oklahoma^  South  Dakota  and  Wyoming 
Statutes  are  the  same  as  the  Arizona.  Ida.  Bev.  St.  5397,  5398;  Mont.  C. 
C.  P.  2510,  2511;  Nev.  Comp.  L.  2864,  2865;  Okl.  Bev.  St  1578,  1579; 
S.  D.  Pro.  Cd.   126,  127;  Wyo.  Bev.  St.  4614,  4615. 

The  North  Dakota  Statute  Provides:  "When  after  letters  of  administra- 
tion on  the  ground  of  intestacy  have  been  granted  a  will  is  admitted  to 
probate  or  when  after  letters  have  been  issued  upon  a  will  the  probate 
thereof  is  revoked  or  a  subsequent  will  is  admitted  to  probate,  the  decree 
granting  or  revoking  probate  must  revoke  the  former  letters."  N.  D.  Bev. 
Gd.  8020. 

"While  a  proceeding  for  the  probate  of  a  will  is  pending  or  while  an 
application  for  a  rehearing  is  pending  in  such  proceeding,  if  administration 
has  previously  been  granted  upon  the  estate  or  letters  testamentary  issued, 
the  court  may  by  order  restrain  the  administrator  or  executor  from  doing 
any  aet  detrimental  to  the  interests  of  a  party  claiming  under  ths  proposed 
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his  letters,  are  as  valid  to  all  intents  and  purposes  as  though  he 
had  continued  lawfully  to  execute  the  duties  of  his  trust,  [f ] 

will  or  claiming  advenelj  to  the  will  which  ib  contested  in  the  application 
for  a  rehearing,  aa  the  case   may  be."    N.  D.  Bev.   Cd.  8019. 

The  Oregon  Statute  Proyides:  "If,  after  administration  has  been  granted 
upon  an  estate,  a  wiU  of  the  deceased  be  fonnd  and  proven,  the  letters  of 
administration  shall  be  revoked,  and  letters  testamentary  or  of  adminis- 
tration with  the  will  annexed  shall  be  issued;  and  if  after  a  will  has  been 
proven,  and  letters  testamentary  or  of  administration  with  the  will  annexed 
have  been  issued  thereon,  such  wiU  should  be  set  aside,  declared  void  or 
inoperative,  such  letters  shall  be  revoked,  and  letters  of  administration 
Issued."    Or.  B.  4  C.  Cd.  1120. 

The  Washington  Statute  Providea:  "If,  after  letters  of  administration 
are  granted,  a  will  of  the  deceased  be  found,  and  probate  thereof  be 
granted,  the  letters  shall  be  revoked,  and  letters  testamentary  or  of  admin- 
istration with  will  annexed  shall  be  granted."  Wash.  BaL  Cd.  612S 
(Pierce's  Cd.  2420). 

"If,  after  a  will  has  been  found  and  letters  thereon  granted,  the  will 
shall  afterward  be  set  aside,  the  letters  shall  be  revoked,  and  letters  of 
administration  granted  on  the  goods  unadministered. "  Wash.  BaL  Cd. 
6129  (Pierce's  Cd.  2421). 

[f]  The  OaUfomla  Statute  (O.  O.  P.  1428)  Provides:  "All  acts  of  an 
executor  or  administrator  as  such,  before  the  revocation  of  his  letters  tes- 
tamentary or  of  administration,  are  as  valid  to  all  intents  and  purposes 
as  if  such  executor  or  administrator  had  continued  lawfully  to  execute 
the  duties  of  his  trust."    En.  March  11,  1872. 

The  Statutes  of  Arizona,  Idaho,  Montana^  Oklahoma,  South  Dakota,  and 
Wyoming  are  the  same  as  the  California.  Ariz.  Bev.  St.  1699;  Ida.  Be  v. 
St.  5402;  Mont.  C.  C.  P.  2515;  Okl.  Bev.  St.  1583;  S.  D.  Pro.  Cd.  131; 
Wyo.  Bev.  St.  4619. 

The  Nevada  Statute  Provides:  "All  acts  of  an  executor  or  administrator, 
as  such,  before  the  revocation  of  hia  letters  testamentary,  or  of  adminis- 
tration, shall  be  as  valid,  to  all  intents  and  purposes,  as  if  such  executor 
or  administrator  had  continued  to  execute  lawfully  the  duties  of  his  trust." 
Nev.  Comp.  L.  2867. 

The  North  Dakota  Statute  Provides :  "All  acts  of  an  executor  or  ad- 
ministrator capable  by  law  of  making  a  contract  notwithstanding  any 
cause  for  removal  remain  as  valid  and  effectual  as  if  he  continued  law- 
fully to  execute  the  duties  of  his  trust  until  his  letters  are  revoked  or  his 
powers  suspended  by  a  decree  or  order  of  the  court. "    N.  D.  Bev.  Cd.  8069. 

The  Washington  Statute  Provides:  "Upon  the  revocation  being  made, 
the  powers  of  the  executor,  or  administrator  with  the  will  annexed  shall 
cease,  but  such  executor  or  administrator  shall  not  be  liable  for  any  act 
done  in  good  faith  previous  to  service  of  written  notice  of  intention  te 
eontest  said  wilL"    Wash.  BaL  Cd.  6115  (Pierce's  Cd.  2400}. 


DEATH^  INCAPABIUTY  OB  BESIGNATION  OF  EXEOUTOB.    387 


ARTICLE  Vn. 

DEATH,  INCAPABILITT  OB  RESIGNATION  OP  EXECUTOB  OB  AD- 

MINISTBATOB. 

S  280.    Berignation  from  office. 

i  281.    Death  or  incapability  of  one  executor. 

S  282.    Death  or  inoapabilitj  of  all  executors. 

S  282a.  Authority  of  successor — ^Administrator  de  bonis  non* 

§  280.  Besignation  from  Office. — An  executor  or  administrator 
may  at  any  time,  by  a  writing  ^  filed  in  court,*  resign  his  ap- 
pointment, having  first  settled  his  accounts  and  delivered  up  all 
the  estate  to  the  person  whom  the  court  shall  appoint  to  receive 
the  same.'  In  case  there  is  any  delay  in  settling  the  accounts  and 
delivering  the  estate,  or  in  case  the  interests  of  the  estate  for  any 
reason  require  it,  the  court  may,  before  such  settlement  and  de- 
livery, revoke  the  letters  of  the  executor  or  administrator,  and 
appoint  an  administrator,  general  or  special,  in  his  stead.^  The 
liability  of  the  outgoing  executor  or  administrator,  or  of  his 
sureties,  is  not  discharged  or  affected  by  such  resignation  or  ap- 
pointment, [a] 

[a]  The  Oalifornla  Statute  (0.  0.  P.  1427)  Provides:  ''Any  executor  or 
administrator  may,  at  any  time,  by  writing,  filed  in  the  superior  court, 
resign  his  appointment,  having  firat  settled  his  accounts  and  delivered  up 
all  the  estate  to  the  person  whom  the  eourt  shaU  appoint  to  receive  the 


1  When  an  executrix  marries  and 
files  a  writing  reciting  the  fact  and 
asking  the  court  to  appoint  some  one 
in  her  stead,  this  is  equivalent  to  an 
express  resignation.  Estate  of  Allen, 
78  Oal.  584,  21  Pae.  426. 

2  A  resignation  is  not  a  matter 
absolutely  in  the  power  of  an  ad- 
ministrator to  be  made  at  any  time 
he  may  choose.  The  statute  only 
confers  upon  him  a  conditional  right 
to  resign,  and  the  statutory  condi- 
tions must  be  complied  with  or  dis- 
pensed with  by  the  court  before  a 
tendered  resignation  will  take  effect. 
Haynes  v.  Meek,  20  CaL  288. 


3  The  probate  eourt  has  no  power 
to  accept  the  resignation  of  an  ad- 
ministrator until  he  has  first  settled 
his  accounts  with  the  estate.  Haynes 
V.  Meeks,  10  Cal.  110,  70  Am.  Dec 
703. 

4  Luco  V.  Commercial  Bank,  70  OaL 
339,  11  Pac.  650.  An  administrator 
who  invokes  an  order  accepting  his 
resignation  and  appointing  his  suc- 
cessor cannot  complain  that  the  order 
was  made  before  his  accounts  were 
settled.  Estate  of  McDermott,  127 
CaL  450,  59  Pae.  783. 
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The  right  of  an  administrator  to  resign  is  not  absolute,  so  that 
he  may  do  so  at  pleasure  without  an  acceptance  of  his  resignation 
by  the  court.^  But  where  the  court  has  jurisdiction  of  the 
parties  and  the  subject  matter,  its  order  accepting  the  resignation 
of  an  executor  and  discharging  him  cannot  be  attacked  col- 
same.  If,  however,  by  reaaon  of  any  delays  in  sueh  settlement  and  delivery 
np  of  the  estate,  or  for  any  other  cause,  and  eircumstances  of  the  estate 
or  the  rights  of  those  interested  therein  require  it,  the  court  may  at  any 
time  before  settlement  of  accounts  and  delivering  up  of  the  estate  is.  com- 
pleted; revoke  the  letters  of  such  executor  or  administrator,  and  appoint 
in  his  stead  an  administrator,  either  special  or  general,  in  the  same  manner 
as  is  directed  in  relation  to  original  letters  of  administration.  The  liability 
of  the  outgoing  executor  or  administrator,  or  of  the  sureties  on  his  bond, 
shall  not  be  in  any  manner  discharged,  released,  or  affected  by  such  ap- 
pointment or  resignation.''    En.  March  11,  1872.    Amd.  1880,  83. 

The  Statutes  of  Arizona,  Idaho,  Montana^  Oklahoma^  and  -South  Dakota 
are  the  same  as  the  California.  Ariz.  Bev.  St.  1698;  Ida.  Bev.  St.  5401; 
Mont.  C.  C.  P.  2514;  OkL  Bev.  St.  1582;  S.  D.  Pro.  Cd.  130. 

Th«  Nevada  Statute  Provides:  "Any  executor  or  administrator  may,  at 
any  time,  by  writing  filed  in  the  district  court,  resign  his  appointment; 
provided,  he  shall  first  settle  his  accounts  and  deliver  up  all  the  estate  to 
such  person  as  may  be  appointed  by  the  court."    Nev.  Comp.  L.  2866. 

The  Nortii  Dakota  Statute  Provides:  "When  an  executor  dies,  resigns 
or  is  removed  after  entering  upon  his  duties  and  there  is  no  executor 
competent  to  complete  the  execution  of  the  trust  or  when  no  appointment  is 
made  at  the  time  of  the  probate,  a  testamentary  administrator  may  be 
appointed  in  a  special  proceeding  for  that  purpose.''    N.  D.  Bev.  Gd.  8017. 

"An  executor,  administrator  or  guardian  may  at  any  time  present  to 
the  county  court  a  petition  praying  that  his  account  may  be  settled  and 
that  a  decree  may  thereupon  be  made  revoking  his  letters  and  discharging 
him  accordingly.  The  petition  must  set  forth  the  facts  upon  which  the 
application  is  founded;  but  the  application  shall  not  be  entertained  while 
a  proceeding  is  pending  for  the  removal  of  the  executor,  administrator  or 
guardian  or  if  in  the  opinion  of  the  judge  there  is  good  cause  for  his 
removal  or  other  sufiScient  cause  for  refusing  to  entertain  the  same.'' 
N.  D.  Bev.  St.  8067. 

''If  the  court  entertains  such  application,  a  citation  must  issue  to  all 
parties  interested  in  the  estate.  At  the  hearing  any  creditor  or  other 
person  interested  may  allege  cause  for  denying  the  application  or  allege 
cause  for  his  removal  and  pray  relief  accordingly.  Upon  a  trial  of  the 
Issue  if  the  court  determines  that  sufficient  cause  exists  for  granting  the 
application  the  petitioner  must  be  allowed  to  account;  and  after  he  has 

B  Haynes  v.  Meeks,  20  Gal.  288;  Pac.  1127;  Bamp  v.  McDaniel,  12  Or. 
ffennings  v.  Le  Breton,  80  GaL  8,  21      108,  6  Pac  456. 
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laterally.*  And  an  order  appointing  a  successor  has  the  sol- 
emnity of  a  judgment,  so  that,  when  collaterally  assailed,  every 
fact  necessary  to  support  it  which  is  not  actually  negatived  by 
the  record  is  presumed  in  its  favorJ 


fnlly  aeeonnted  and  paid  over  all  money  which  is  fonnd  to  be  dne  from 
him  to  the  estate  and  delivered  over  all  books,  papers  and  other  property 
of  the  estate  in  his  hands  as  the  court  directs  a  decree  shall  be  made  dis- 
charging him  and  revoking  his  letters,  otherwise  such  decree  shall  bo  made 
as  justice  requires."    N.  D.  Bev.  Gd.  8068. 

The  Orogon  Statute  Provides:  "The  court  or  judge  thereof,  in  its  dis- 
cretion, may  allow  an  executor  or  administrator  to  resign,  when  it  appears 
that  such  executor  or  administrator  has  published  a  notice  of  his  intention 
to  apply  therefor  in  some  newspaper  in  general  circulation  in  the  county, 
for  the  period  of  four  weeka  prior  to  such  application,  and  that  he  is  not 
in  default  in  any  matter  connected  with  the  duties  of  his  trust.  Such 
executor  or  administrator  shall  pay  the  cost  of  the  proceeding,  and  if  the 
application  is  allowed,  ho  shaU  surrender  his  letters  to  be  canceled,  and 
his  powers  as  such  shall  cease  from  that  time  forward.''  Or.  B.  ft  C.  Cd. 
1138. 

The  Utali  Statata  Provides:  "An  executor  or  administrator  may  resign 
upon  such  terms  as  may  be  fixed  by  the  will  or  by  the  court.''  Utah  Bev. 
St.  3838. 

The  VlTashiiigton  Statute  Provides:  "If  any  executor  or  administrator, 
having  first  settled  his  accounts,  shaU  publish  for  six  weeks  in  some  news- 
paper in  this  state  in  general  circulation  in  the  county  wherein  his  letters 
were  granted,  a  notice  of  his  intention  to  apply  to  the  court  to  resign  his 
letters,  and  the  court,  on  proof  of  such  publication,  believe  that  he  should 
be  permitted  to  resign,  it  shall  so  order."  Wash.  Bal.  Cd.  6178  (Pierce's 
Cd.  2471). 


6  Lueo  V.  Commercial  Bank,  70  Cal. 
342,  11  Pac.  650.  If  the  adminis- 
trator or  executor  of  an  estate  re- 
signs his  trust,  and  an  order  is  mad« 
by  the  probate  court  accepting  the 
resignation,  and  the  resignation  and 
order  of  acceptance  are  in  proper 
form,  when  the  proceeding  is  col- 
laterally questioned  in  another  court, 
the  presumption  is,  that  the  order 
accepting  the  resignation  was  prop- 
erly made,  and  that  the  executor  or 
administrator  had  settled  his  ac- 
counts and  delivered  up  all  the  es- 
tate to  some  person  appointed  by  the 
court.    Lucas  v.  Todd,  28  Cal.  182; 


Jennings  v.  Le  Breton,  80  CaL  8,  21 
Pac.  1127. 

An  error  in  accepting  the  resigna- 
tion of  an  administrator  before  ho 
has  settled  his  accounts  is  merely 
voidable,  and  hence  cannot  be  at- 
tacked by  a  purchaser  of  lands  from 
the  heirs  as  a  defense  to  an  action 
by  a  purchaser  from  the  substituted 
administrator.  Haynes  v.  Meeks,  10 
Cal.  110,  70  Am.  Dec.  703. 

7  McKenna  v.  Cosgrove,  41  Wash. 
332,  83  Pac.  240,  where  there  was  no 
evidence  in  the  record  that  the  former 
executrix  had  rendered  a  final  ac- 
count, or  had  been  duly  discharged. 
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yoked  in  respect  to  him,  the  remaining  executor  or  adminis- 
Orator  must  complete  the  execution  of  the  trust,  [b] 

§  282.  Death  or  Incapabilily  of  All  Executors. — ^And  if  all 
the  executors  or  administrators  to  whom  letters  have  been 
granted  die,  become  incapable,  or  have  their  authority  revoked, 
''the  court  must  issue  letters  of  administration,  with  the  will 
annexed  or  otherwise,  to  the  widow  or  next  of  kin,  or  others,  in 
the  same  order  and  manner  as  is  directed  in  relation  to  original 
letters  of  administration."  The  appointee  must  give  security  as 
hereinbefore  required  of  administrators,  and  he  has  power  and 

[b]  The  Oalifornia  Statute  (0.  0.  P.  1425)  FroTides:  ''In  case  any  one 
of  several  executors  or  administrators  to  whom  letters  are  granted,  dies, 
becomes  lunatic,  is  convicted  of  an  infamous  crime,  or  otherwise  becomes 
incapable  of  executing  the  trust;  or  in  case  the  letters  testamentary  or 
of  administration  are  revoked  or  annulled,  with  respect  to  any  one  execu- 
tor or  administrator,  the  remaining  executor  or  administrator  must  pro- 
ceed to  complete  the  execution  of  the  will  or  administration."  En.  March 
11,  1872. 

TlM  Arlxona^  Idaho,  Montana^  Nevada,  Oklahomai  South  Dakota,  and 
Wyoming  Statutes  are  the  same  as  the  California,  except  that  Nevada 
inserts  the  words  "of  the  same  estate"  after  the  word  ''administrators" 
in  the  first  line,  and  inserts  the  words  "according  to  law"  after  the  word 
"annulled."  Ariz.  Bev.  St.  1696;  Ida.  Bev,  St.  5399;  Mont.  0.  0.  P.  2512; 
Nev.  Gomp.  L.  2862;  Okl.  Bev.  St.  1580;  8.  D.  Pro.  Cd.  128;  Wyo.  Bev.  St. 
4616. 

Tbe  Kortli  Dakota  Statate  FrovldeB:  "When  one  of  two  .or  more  execu- 
tors or  administrators  dies  or  becomes  incapable  of  discharging  the  trust 
or  when  letters  are  revoked  as  to  one  of  them,  a  successor  to  such  person 
shall  not  be  appointed  unless  such  appointment  is  necessary  in  order  to 
comply  with  the  express  provisions  of  a  will,  but  the  others  shall  proceed 
and  complete  the  administration  of  the  estate,  pursuant  to  the  letters."  N. 
D.  Bev.  Cd.  8070. 

The  Oregon  Statute  ProTides:  "Whenever  an  executor  or  administrator 
shall  die,  resign,  or  be  removed,  if  there  be  a  coexecutor  or  administrator 
he  shall  thenceforward  exercise  the  powers  and  perform  the  duties  of  the 
trust;  and  if  all  the  executors  or  administrators  shall  die,  resign,  or  be  re- 
moved, administration  of  the  estate  remaining  unadministered  shall  be 
granted  to  those  next  entitled,  if  they  be  competent  and  qualified."  Or. 
B.  Ar  C.  Cd.  1125. 

The  Utali  Statute  Provides:  "In  case  of  the  removal,  resignation,  or 
death  of  one  of  several  executors  or  administrators,  the  court,  if  it  deems 
it  necessary,  may  appoint  a  successor,  or  mskj  permit  the  remaining  executor 


^>zrl-,ritJr  like  vnto  ^m%,[e]  U  has  bcca  kdd  tiut  wImm  ki- 
ten  of  ^m^T^latntum  bjire  been  leroked  before  the  wplHion 
yt  the  adminutratkm  of  an  tMUte,  the  conrt  cannot  hj^i^bm^  wiA 
tL«  agoal  mode  of  adnunistratiim,  bat  most  appoint  mnnt^^^^^  ad- 
mfnistraior.^ 

The  death,  inaanit  j,  or  eonrietion  of  an  administratis  most  be 
jwiWisMj  aaeertained  before  it  ean  be  made  the  oeeasion  for  a 
new  appointment.  It  maj  properlj  be  aaeertained.  howeTcr,  bj 
dbe  probate  eoort  in  the  proceeding  onder  the  petition  for  the 
appointment  of  afa  administrator  to  soeeecd  to  the  administrati<m, 
wad  be  established  on  the  hearing  by  the  testimony  of  witnesses. 
The  fact  of  the  eonvietion  of  an  infamous  offense  may  be  pre- 
sented in  like  manner,  and  proTcd  by  the  prodaeticm  of  the 
record  of  conviction.  No  citation  to  the  convict  is  necessary, 
since  it  is  the  fact  of  conviction,  when  shown  to  the  conrt  by 
proper  allegations  and  proof,  that  anthonzes  another  appoint- 
ment. He  has  had  his  day  in  conrt  and  is  bonnd  by  the  record. 
He  is  not  a  necessary  party  to  the  proceeding.  The  same  is  tme 
in  the  event  of  the  insanity  of  the  former  admimstrator.  He  is 
bonnd  by  the  record  of  a  competent  tribunal  adjudging  him  in- 
sane, unless  he  ean  show  a  restoration  to  sanity.  Therefore  his 
letters  may  be  revoked  and  a  successor  appointed  without  issuing 
any  citation  to  him,  or  giving  him,  as  an  heir,  any  notice  of  the 
bearing.'* 

0t  •zecntorsy  sdminlstrator  or  administraton,  to  complete  th«  ezeeatioa 
•f  the  trust.  In  esee  of  the  death,  resignation,  or  removal  of  all,  the  eonrt 
shall  upon  notice,  issae  letters  to  the  person  having  the  prior  right  thereto, 
sr  to  any  competent  person  named  1^  the  person  having  sneh  prior  right." 
Utoh  Bev.  St.  8839. 

The  Washington  Statato  Provides:  ''If  there  be  more  than  one  executor 
or  administrator  of  an  estate,  and  the  letters  to  part  of  them  be  revoked 
or  surrendered,  or  a  part  die  or  in  any  manner  become  disqualified,  those 
who  remain  shall  perform  all  the  duties  required  by  law."  Wash.  Bal. 
Cd.  6180  (Pierce's  Cd.  2478). 

[0]  Tbo  OsUfomia  Btotote  (0.  O.  P.  1426)  Provides:  <'If  aU  such  execu- 
ten  or  administrators  die  or  become  incapable,  or  the  power  and  authority 
of  all  of  them  is  revoked,  the  court  must  issue  letters  of  administration, 

t  EsUte  of  Pina,  112  Cal.  14,  44  lo  Estate  of  Blinn,  09  GaL  216,  88 

Pae.  882;  Estate  of  Strong,  119  CaL      Pao.  841. 
668,  61  Pae.  1078. 
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The  fact  that  an  administrator  is  sent  to  an  insane  asylum 
hy  the  order  of  a  judge  of  the  superior  court  does  not  create 
an  absolute  vacancy  in  the  administratorship  of  the  estate.  Dur- 
ing the  time  of  his  confinement  there  he  is  incapable  of  executing 
his  trust,  and  an  application  may  be  made  by  the  proper  person 
for  the  revocation  of  the  former  letters  and  the  issuance  of  new 
ones.  But  after  his  restoration  to  sanity  and  his  resumption  of 
the  duties  of  his  trust,  the  application  comes  too  late.^^ 

§  282a.  Authority  of  Successor — ^Administrator  de  Bonis  Non. 
A  person  appointed  to  fill  the  vacancy  caused  by  the  death, 
resignation  or  removal  of  an  executor  or  administrator  is  techni- 
cally styled  an  administrator  de  bonis  non,^  a  term  which  has 
in  a  measure  become  obsolete,  perhaps  because  of  the  limited 
powers  formerly  incident  to  the  office,  for  at  the  common  law 
the  authority  of  an  administrator  de  bonis  non  extended  only  to 
BO  much  of  the  estate  as  remained  unadministered  or  unconverted 
by  his  predecessor,  and  he  could  not  sue  to  recover  converted 

with  the  will  annexed  or  otherwise,  to  the  widow  or  next  of  kin,  or  others, 
in  the  same  order  and  manner  as  is  directed  in  relation  to  original  letters 
of  administration.  The  administrators  so  appointed  must  give  bond  in  the 
like  penalty,  with  like  sureties  and  conditions,  as  hereinbefore  required 
of  administrators,  and  shall  have  the  like  power  and  authority."  En. 
March  11,  1872.    Amd.  1880,  83. 

The  Arizona,  Idaho,  Montana,  Oklahoma,  Bontli  Dakota^  and  Wyoming 
Statutes  are  the  same  as  the  California,  except  that  Arizona  and  Idaho 
insert  the  word  "probate"  before  "court";  South  Dakota  inserts  the  word 
"county"  in  same  place;  Montana  inserts  the  words  "or  judge"  after 
the  word  "court";  and  Wyoming  uses  the  phrase  "letters  of  administra- 
tion must  be  issued"  instead  of  "the  court  must  issue  letters  of  adminis- 
tration." Ariz.  Bey.  St.  1697;  Ida.  Bev.  St.  5400;  Mont.  C.  C.  P.  2513; 
Okl.  Bey.  St.  1581;  S.  D.  Pro.  Cd.  129;  Wyo.  Bey.  St.  4617. 

The  Nevada  Statute  Provides:  "If  aU  such  executors  or  administrators 
shaU  die  or  from  any  cause  become  incapable  of  executing  the  trust,  or 
the  power  and  authority  of  all  of  them  shaU  be  reyoked  or  annulled  accord- 
ing to  law,  the  district  court  shall  direct  letters  of  administration  with 
the  will  annexed  or  otherwise  to  be  issued  to  the  widow,  next  of  kin  or 
ethers,  in  the  same  manner  as  directed  in  relation  to  original  letters  of 

11  Estate  of  Moore,  68  Gal.  281,  9      Waterman  y.  Dockray,  78  Me.  139,  8 

P>ac.  164.  Aa  49;  Beall  v.  New  Mexico,  88  U. 

la  Sims  y.  Waters,   65  Ala.   442;       g  ^^^  ^^ 

Earkman   y.   Duncan,   10  Ark.   465;  ^        ' 
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assets,  that  right  belonging  to  the  heirs  or  other  per::on8  inter- 
ested, but  only  to  recover  such  assets  as  remained  in  specie. 
The  statutes  [d]  now  generally  contemplate  that  an  adminis- 
trator appointed  to  fill  a  vacancy  is  clothed  with  the  same 
powers  and  subject  to  the  same  restrictions  as  the  former 
executor  or  administrator.  He  is  entitled  to  the  custody  of  all 
the  property  of  the  estate  which  his  predecessor  had  reduced  to 
possession,  and  may  institute  any  action  necessary  to  enforce  this 
right.  Assets  which  have  been  converted  into  money  are  none 
the  less  unadministered  within  the  meaning  of  the  law,  and  he 

administration.  The  administrator  so  appointed  shaU  give  bond  in  like 
penalty  with  like  sureties  and  conditions  as  hereinbefore  required  of  admin- 
istrators and  shall  have  the  like  power  and  authority."  Ney.  Gomp.  L. 
2863. 

"When  an  ezeeutor  or  administrator  resigns,  or  is  removed,  a  sueeessor 
may  be  appointed  if  a  necessity  therefor  exists,  without  again  proving  the 
death  and  residence  of  the  deceased."    Nev.  Gomp.  L.  3044. 

Th«  Washington  Statute  is  set  forth  under  the  next  section. 

[d]  The  Oregon  Statute  Provides:  "The  surviving  or  remaining  executor 
or  administrator,  or  the  new  administrator,  as  the  case  may  be,  is  en- 
titled to  the  exclusive  administration  of  the  estate,  and  for  that  purpose 
may  maintain  any  necessary  and  proper  action,  suit,  or  proceeding  on 
account  thereof,  against  the  executor  or  administrator  ceasing  to  act,  or 
against  his  sureties  or  representatives."    Or.  B.  ft  G.  Gd.  1126. 

The  Utali  Statate  Provides:  "Executors,  administrators,  or  guardians 
appointed  to  fiU  vacancies  may  be  substituted  for  their  respective  prede- 
cessors in  any  action  to  which  such  predecessors  were  parties."  Utah 
Bev.  St.  4044. 

The  Washington  Statate  Provides:  "If  the  executor  or  administrator  of 
an  estate  shall  die,  resign,  or  the  letters  be  revoked  before  the  settlement 
of  the  estate,  letters  of  administration  of  the  goods  remaining  unadminis- 
tered, shaU  be  granted  to  those  to  whom  administration  would  have  been 
granted  if  the  original  letters  had  not  been  obtained,  or  the  person  obtain- 
ing them  had  renounced  administration,  and  the  administrator  de  bonis 
non  shall  perform  the  like  duties  and  incur  the  like  liabilities  as  the 
former  executors  or  administrators."  Wash.  Bal.  Gd.  6181  (Pierce's  Gd. 
2474). 

"If  any  executor  or  administrator  resign,  or  his  letters  be  revoked,  or 
he  die,  he  or  his  representatives  shaU  account  for,  pay,  and  deliver  to  his 
successor  or  to  the  surviving  or  remaining  executor  or  administrator,  all 
money  and  property  of  every  kind,  and  all  rights,  credits,  deeds,  evidences 
•f  debt,  and  papers  of  every  kind  of  the  deceased,  at  such  time  and  in 
aueh  manner  as  the  court  shaU  order  on  final  settlement  with  such  exeeu* 
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may  proceed  against  the  former  administrator  or  his  sureties 
to  recover  the  amount  thereof.^ 

tor  or  administrator,  or  his  legal  representative. "    Wash.  Bal.  Cd.  6182 
(Pierce's  Cd.  2476). 

"The  succeeding  administrator,  or  remaining  executor  or  administrator, 
may  proceed  by  law  against  any  delinquent  former  executor  or  adminis- 
trator, or  his  personal  representatives,  or  the  sureties  of  either,  or  against 
any  other  person  possessed  of  any  part  of  the  estate.''  Wash.  Bal.  Cd. 
6183  (Pierce's  Cd.  2476). 


IB  Qatch  v.  Simpson,  40  Or.  90,  66 
Pac.  688;  Griffin  v.  Warburton,  23 
Wash.  231,  62  F&c.  765;  Hajnes  v. 
Meek,  20  Cal.  288,  316,  where  Jus- 
tice Fields  said:  "There  is  no  such 
officer  known  to  our  law.  Bj  our 
law  there  are  only  two  classes  of  ad- 
ministrators: special  and  general. 
Special  administrators  are  those  ap- 
pointed to  take  temporary  charge  of 
the  estate  until  general  letters  are 
issued,  or  during  the  suspension  of  a 
general  administrator,  and  in  like 
cases.  General  administrators  are 
those  appointed  to  administer  gener- 
ally upon  the  entire  estate.  Where 
the  authority  of  a  general  adminis- 
trator has  terminated  by  death,  the 
revocation  of  his  letters,  or  otherwise, 
and  a  new  administrator  is  appointed, 
the  latter  takes  the  place  of  the 
former.  He  succeeds  to  the  office, 
clothed  with  the  same  powers  and 
subject  to  the  same  restrictions." 

The  superior  court,  as  a  court  of 
equity,  has  jurisdiction  of  a  suit  by 
one  standing  in  the  position  of  ad- 
ministrator de  bonis  non  to  compel 
an  accounting  of  assets  of  the  es- 
tate not  administered  against  the 
bondsmen    of    the    former    adminis- 


trator. Slater  ▼.  McAvoy,  123  OaL 
437,  56  Pac.  49. 

In  Utah  the  common-law  rule  still 
obtains,  under  which  one  in  the  posi- 
tion of  an  administrator  de  bonis  non 
cannot  recover  money  mixed  by  the 
former  administrator  with  his  own 
funds,  and  thereby  "administered." 
Beed  ▼.  Hume,  25  Utah,  248,  70  Pac. 
998. 

Administrator  de  bonis  non  may 
foreclose  bond  and  mortgage  given  to 
former  executors,  regardless  of  how 
be  obtained  possession.  Lucas  v. 
Todd,  28  Cal.  182. 

Where  an  administrator  defendant, 
pending  his  appeal,  is  removed,  his 
successor  has  the  right  to  prosecute 
the  appeal  and  defend  the  action. 
Kerns  ▼.  Dean,  77  Cal.  555,  19  Pac. 
817. 

An  action  will  lie  in  favor  of  the 
administrator  of  an  estate  against 
the  executors  of  a  deceased  adminis- 
trator of  the  same  estate  to  recover 
the  proceeds  of  a  life  insurance  policy 
upon  the  Ufe  of  the  intestate,  and 
the  value  of  other  personal  property 
of  the  estate,  collected  by  the  deceased 
administrator  and  not  accounted  for 
to  the  estate.  Curran  v.  Kennedy, 
89  CaL  98,  26  Pao.  641. 
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ARTICLE  Vm. 

BEMOVAL  OB  SUSPENSION  OF  EXECUTOB  OB  ADMINI8TBATOB 

FOB  MISCONDUCT. 

S  283.  Groandfl  for  saspennon  or  remoraL 

(  284.  Citation  to  executor  and  revocation  of  letten. 

f  285.  Filing  of  charges  and  trial  of  iasuea. 

(  286.  Notice  to  absconding  execntor. 

(  287.  Attendance  and  examination  of  executor. 

§  283.  Grotmdf  for  Suspeiudoii  or  Bemoval.* — ^Whenever  a 
court  has  reason  to  believe  from  its  own  knowledge,  or  from 
credible  information,^  that  an  execntor  or  administrator  is  remiss 
in  his  duty,  or  is  incompetent  to  act,  or  has  permanently  removed 
from  the  state,  it  must  cite  him  to  appear  to  show  cause  why  his 
letters  should  not  be  revoked,  and  it  may  also  suspend  his  powers 
until  the  matter  is  investigated,  [a]    The  suspension  takes  place 

[a]  The  Oalifomia  Statute  (0.  0.  P.  1436)  Provides:  <' Whenever  a 
judge  of  a  superior  court  has  reason  to  believe  from  his  own  knowledge, 
or  from  credible  information,  that  any  executor  or  administrator  has 
wasted,  embezzled,  or  mismanaged,  or  is  about  to  waste  or  embezzle  the 
property  of  the  estate  committed  to  his  charge,  or  has  committed  or  is 
about  to  commit  a  fraud  upon  the  estate,  or  is  incompetent  to  act,  or  has 
permanently  removed  from  the  state,  or  has  wrongfully  neglected  the  es- 
tate, or  has  long  neglected  to  perform  any  act  as  such  executor  or  ad- 
ministrator, he  must,  by  an  order  entered  upon  the  minutes  of  the  court, 
direct  such  execntor  or  administrator  to  be  cited  to  appear  and  show  cause 
why  his  letters  should  not  be  revoked,  and  may  also  suspend  the  powers 
of  such  executor  or  administrator,  until  the  matter  is  investigated.''  En. 
March  11,  1872.    Amd.  1880,  1884,  1907. 

The  Arisona  Statute  Provides:  "Whenever  the  probate  judge  has  reason 
to  believe,  from  his  own  knowledge  or  from  credible  information,  that  any 
executor  or  administrator  has  wasted,  embezzled  or  mismanaged,  or  is 
about  to  waste  or  embezzle  the  property  of  the  estate  committed  to  his 
charge,  or  has  committed  or  is  about  to  commit  a  fraud  upon  the  estate, 
or  is  incompetent  to  act,  or  has  permanently  removed  from  the  territory, 

i  It  is  immaterial  how  the  judge  thus   acquired  a   lien,   maj   petition 

obtains  the  information  on  which  he  for  the  removal  of  the  administrator. 

acts.    Estate  of  Kelley,  122  Cal.  379,  ^.  ^^  ^   Hamakar,  40  Or.  424,  67 
65  Pac.  136.    An  attorney  who  has 


performed  services  for  the  estate  and 


Pac  107. 


•See  forme  numhere  Ug-ldd,  VoL  IL 
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without  any  hearing.  While  it  is  a  step  toward  the  removal,  it  is 
not  an  essential  step,  but  the  court  may  proceed  directly  to  an 
examination  of  the  truth  of  the  charges  against  the  executor  or 
administrator,  and  ultimately  to  his  removal,  without  any  prior 
suspension.' 

An  executor  may  always  be  removed  unless  he  discharges  the 
duties  of  his  trust  faithfully  and  as  directed  by  law.*  .  If  he 


or  has  wrongfully  neglected  the  estate,  or  has  long  neglected  to  per- 
form any  aet  as  snch  executor  or  administrator,  he  must,  by  an  order  en- 
tered upon  the  minutes  of  the  court,  suspend  the  powers  of  such  executor 
or  administrator,  until  the  matter  is  investigated."    Ariz.  Bev.  St.  1705. 

The  Idaho^  Montana^  South  Dakota^  Washington,  and  Wyoming  Statutes 
are  the  same  as  the  Arizona,  except  that  instead  of  the  words  "probate 
judge,"  Montana  uses  the  words  "district  judge";  South  Dakota,  "judge 
of  the  county  court";  Washington,  "the  superior  judge";  and  Wyoming, 
"judge,  commissioner  or  clerk  of  a  court."  Ida.  Bev.  St.  5408;  Mont. 
C.  C.  P.  2540;  S.  D.  Pro.  Cd.  133;  Wash.  Bal.  Cd.  6167  (Pierce's  Cd.  2460); 
Wyo.  Bev.  St  4622. 

The  Nevada  Statute  ProTides:  "Whenever  a  district  judge  has  reason 
to  believe  from  his  own  knowledge  or  from  creditable  information,  that 
any  executor  or  administrator  has  wasted,  converted  to  his  own  use,  or 


S  Estate  of  Kelley,  122  GaL  379, 
55  Pac.  136;  Estate  of  Healy,  137 
Gkl.  474,  70  Pac.  455. 

t  Estate  of  Bauquier,  88  Cal.  302, 
313,  26  P&c.  178,  532.  The  fact  that 
an  administrator  improperly  paid  an 
attorney's  fee  is  not  ground  for  re- 
moval. Estate  of  Welch,  110  GaL 
605,  42  Pac.  1089. 

An  administrator  who  acquiesced  in 
the  conduct  of  his  attorneys  in  ac- 
eepting  a  retainer  by  one  of  the  heirs 
who  claimed  the  entire  estate,  was 
removed  in  Estate  of  Heal^  (Cal.), 
66  Pac  175. 

Where  an  administrator  was  charged 
with  neglect  of  certain  articles  of 
property  alleged  to  belong  to  the 
estate,  but  the  evidence  was  such  as  to 
leave  it  doubtful  whether  they  ever 
belonged  to  the  decedent,  and  it  ap- 
peared  that   the   administrator   had 


good  grounds  for  believing  that  they 
did  not  belong  to  the  estate,  the  court 
might  properly  hold  that  the  ques- 
tion should  be  tried  by  some  court 
having  jurisdiction  of  the  persons 
claiming  the  property,  and  was  not 
required  to  revoke  the  letters  of  ad- 
ministration. Estate  of  Healy,  137 
Cal.  474,  70  Gal.  455. 

The  probate  court  has  power  in 
Arizona,  on  the  application  of  a  non- 
resident heir,  to  remove  an  adminis- 
trator and  to  appoint  another  in  his 
stead.  In  re  Baldridge,  2  Ariz.  299, 
15  Pac  141;  and  in  South  Dakota 
the  county  eourt  has  authority  to  re- 
move an  administrator.  Howell  v. 
Dinneen,  16  S.  D.  618,  94  N.  W.  698. 
The  jurisdiction  of  the  supreme  court 
in  the  matter  of  the  removal  of  ex- 
ecutors is  purely  appellate.  Hecht  v. 
Carey,  13  Wyo.  15^  110  Am.  St.  Bep. 
981,  78  Pac  705. 
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ne^eetM  hh  duties,  lie  dioold  be  remoTcd,  althoui^  he  lias  eom- 
mitted  no  positiTe  wrong.^  However,  tlie  eoort  fliiould  not  de- 
feat the  will  of  the  testator  by  remoring  his  ehosen  ezeentor 
for  trivial  eauses.  It  should  hesitate  to  adopt  sneh  a  eonrse, 
and  direct  a  removal  only  for  good  and  soffieient  reasons.  Never- 
theless  the  probate  court  is  given  the  supervision  and  protection 
of  estates  of  deceased  persons,  with  power  to  remove  an  executor 
when,  in  its  discretion,  such  a  step  is  necessary  to  the  protection 
of  the  estate;  and  the  exercise  of  this  power  aiiould  not  be  inter- 
fered with  by  an  appellate  court,  in  the  absence  of  a  clear  abuse 
of  discretion**  The  court  may,  in  the  exercise  of  its  discretion, 
direct  the  costs  of  a  removal  to  be  paid  out  of  the  estate.* 


mirauiDftged,  or  is  about  to  wasto  or  eonvert  to  his  own  use,  tlie  prop- 
erty of  the  estate  eommitted  to  his  charge,  or  has  eommltted  or  is  about 
to  eommit  any  wrong  or  fraad  upon  the  estate,  or  has  become  incompetent 
to  act,  or  haa  permanently  removed  from  the  state,  or  has  wrongfoUy 
neglected  the  estate,  or.  has  unreasonably  delayed  the  performance  of  nec- 
essary acts  in  any  particular  as  such  executor  or  administrator,  it  shall 
be  his  duty,  by  an  order  entered  upon  the  minutes  of  the  court,  to  suspend 
the  powers  of  such  executor  or  administrator  until  the  matter  can  be 
investigated."    Nov.  Comp.  L.  3026. 

The  North  Dakota  Statute  Provides:  ''When  a  will  is  admitted  to  pro- 
bate after  letters  of  administration  have  been  issued  or  when  the  probate 
is  revoked  after  letters  have  been  issued,  the  decree  granting  or  revok- 
ing probate  shall  revoke  the  former  letters."    N.  D.  Bev.  Cd.  8061. 

''An  executor,  administrator  or  guardian  may  also  be  removed  by  a  de- 
cree of  the  county  court  revoking  his  letters  upon  satisfactory  proof  of 
the  existence  of  either  of  the  following  causes:  1.  Any  legal  disability 
which  renders  him  incompetent  or  unfit  to  act  as  such  executor  or  ad- 
ministrator, when  the  same  has  been  incurred  since  his  letters  were  is- 
sued, or  was  not  alleged  in  the  proceeding  in  which  he  was  appointed.  2. 
Any  wrongful  act  or  omission  on  his  part  conducive  to  waste  or  misap- 
propriation of  the  estate  or  affording  opportunity  therefor.  3.  Willfully 
refusing  or  neglecting  without  sufficient  cause  to  obey  any  lawful  direc- 
tion of  the  county  court  or  any  provision  of  law  relating  to  the  discharge 
of  his  duties.  4.  In  the  case  of  an  executor,  •  when  by  the  terms  of  the 
will  his  office  ceases  upon  a  contingency  which  has  happened.    5.  In  the 

4  Lucich  V.  Medin,  3  Nev.  93,  93  Moore,  83  Cal.  583,  23  Pac  794; 
Am.  Dec,  376.  Deck's  Estate  v.  Ghercke,  6  Cal.  666; 

5  Estate  of  Bell,  135  CaL  194,  67  In  re  Baldridge,  2  Ariz.  299,  15  Pac. 
Pac.  123;  Estate  of  Healy,  137  Cal.  141;  Estate  of  Barnes,  36  Or.  279, 
474,  70  Pfte.  455;   Estate  of  Welch,  59  Pac  464. 

86  CaL  179,  24  Pac  943;  Estate  of         •  Estate  of  Mullins,  47  Oal.  450. 
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An  administrator  may  be  removed,  where  the  court  has  di- 
rected a  sale  of  the  decedent's  property,  for  delivering  the  deed 
to  the  purchaser  without  requiring  the  payment  of  the  purchase 
money .^  And  in  procuring  property  to  be  conveyed  to  other 
persons  when  the  estate  is  entitled  to  it,  an  administrator  com* 
mits  a  fraud,  for  which  he  should  be  removed.^  But  waste  and 
mismanagement  afford  as  good  grounds  for  removal  as  actual 
fraud.^  A  failure  to  publish  notice  to  creditors  or  to  file  an  in- 
ventory warrants  the  removal  of  an  executor  or  administrator.^^ 
And  where  he  files  an  inventory,  but  omits  therefrom  property 
which  he  claims  as  his  own-,  the  court  has  jurisdiction  to  inquire 
into  and  pass  upon  the  title  to  the  property  in  dispute  in  so  far 
as  to  determine  whether  he  is  unfaithful  to  his  trust,  and  to  re- 
move him  if  he  is.  In  such  a  proceeding,  however,  the  court  is 
not  competent  to  decide  finally  upon  the  question  of  title.^^    If 


case  of  a  special  administrator  appointed  upon  the  estate  of  an  absentee, 
when  it  is  shown  that  the  absentee  is  living  and  capable  of  resuming  the 
management  of  his  affairs  or  that  an  executor  or  administrator  has  been 
appointed  upon  the  estate  by  another  court  having  jurisdiction  thereof." 
N.  D.  Bev.  Cd.  8062. 

"Upon  issuing  a  citation  in  a  proceeding  for  the  removal  of  an  ex- 
ecutor, administrator  or  guardian  or  in  a  proceeding  to  require  him  to  give 
new  security,  if  he  is  wasting  or  misappropriating  or  alleged  to  be  wast- 
ing or  misappropriating  the  estate,  the  court  may   by   order   summarily 


T  Knight  V.  Hamaker,  40  Or.  424, 
67  Pac.  107. 

8  Mesmer  v.  Jenkins,  61  CaL  151. 

9  Lucich  V.  Medin,  3  Nev.  93,  93 
Am.  Dec.  376;  Estate  of  Partridge, 
31  Or.  307,  51  Pac.  82. 

10  Estate  of  Barnes,  36  Or.  279, 
59  Pac  464;  Clancy  v.  McElroy,  80 
Wash.  567,  70  Pac.  1095;  Estate  of 
Dietrich,  39  Wash.  520,  81  Pac.  1061; 
section  301,  post. 

11  Estate  of  Bathgeb,  125  Cal.  302, 
57  Pac.  1010;  Mesmer  v.  Jenkins,  61 
Cal.  151;  Estate  of  Bolander,  38  Or. 
493,  63  Pac  689;  Estate  of  Mills, 
22  Or.  210,  29  Pac  443;  Estate  of 
Belt,  29  Wash.  535,  92  Am.  St.  Bep. 
916,  70  Pac  74. 

Where  the  only  evidence  tending  to 


show  that  the  decedent  owned  an  in- 
terest in  a  partnership  with  the  ad- 
ministrator was  the  fact  that,  a  few 
days  before  his  death,  he  assigned 
his  interest  in  it  to  his  wife,  and 
there  are  no  grounds  for  attacking 
the  transfer,  the  administrator  can- 
not be  removed  for  failing  to  show 
the  partnership  interest  of  the  de- 
ceased in  the  inventory.  Estate  of 
Welch,  110  Cal.  605,  42  Pac  1089. 

It  is  understood  that  pure  ques- 
tions of  title  to  property  cannot  be 
tried  by  a  probate  court,  as  where 
property  inventoried  by  an  adminis- 
trator is  claimed  by  another  person. 
Estate  of  Bolander,  38  Or.  493,  63 
Pac.  689.  See,  too.  Estate  of  Haas, 
97  CaL  232,  31  Pac  893. 
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the  penanal  interests  of  an  ezeentor  or  administrator  eonfliet 
with  his  oflBeial  duties,''  or  if  he  aeeepts  another  position  in- 
compatible with  his  trust,"  he  dionld  be  ranored.  A  lang 
delaj  in  the  settlement  of  the  estate  maj  warrant  a  remoTaL^^ 
If  a  resident  exeeator  permanentlj  remoTes  from  the  state, 
this  is  cause  for  his  removal ;  and  if  a  nonresidait  comes  into  the 
state  to  receive  his  appointment  as  exeentor,  and  then  per- 
manentlj  withdraws  therefrom  and  remains  awaj,  this  likevrise 
will  authorize  the  court  to  remove  him.** 


§  281.    CStatkm  to  Execnt4xr  and- Revocation  of  Letten.^ — 

An  executor  or  adioinistrator  whose  removal  is  contemplated 
is  entitled  to  notice  and  opportunity  to  make  defense.**  But 
if  he  fails  to  appear  when  cited,  or  if  he  appears  and  the  eonrt 


suspend  his  powers  or  eajois  him  from  doiiia  ssy  Bpeeille  set  ib  tlie  ex- 
ercise thereof  ss  the  esse  re^fnires  nstil  its  ftsml  determinatioB."  N.  I>. 
Bev.  Cd«  SOW. 

The  Oklalioiiis  Ststote  is  the  isiiie  as  the  Arisows,  Imt  adds  the  follow- 
ing eentenee  to  the  aeetioii:  ''The  judge  of  the  probate  court  ahall  reqnire 
each  and  every  admintetrator,  ezecotor  or  guardian  to  make  report  at  least 
once  in  each  year,  showing  the  condition  of  the  estate,  and  of  all  prop- 
erty, notes,  moneys,  and  other  assets  in  his  hands,  and  the  use  that  has 
been  made  thereof  during  the  past  yesr."    Okla.  Bev.  St.  1585. 


13  ICarks  ▼.  Coato,  87  Or.  609,  62 
Pac.  468;  Estote  of  Mills,  22  Or.  210, 
20  Pae.  443. 

IS  An  executor  may  be  removed  for 
mismanagement  and  neglect  of  the 
estate,  where  it  appears  that  he  as- 
sumed conflicting  duties  as  the  agent 
of  a  mortgagee  and  as  executor  of 
the  estate,  and  the  court  found,  upon 
substantiallj  conflicting  evidence,  that 
the  propertj  was  worth  twice  the 
amount  of  the  mortgage,  and  that 
the  eu^TUtor  should  not  have  per- 
mitted the  foreclosure  and  sale  of 
the  mortgaged  propertj  to  the  mort- 
gagee. Estate  of  Bell,  136  GaL  194, 
67  Pac.  123. 


14  The  burden  is  on  s  party  seek- 
ing a  removal  for  delay  in  settling 
an  estate  to  show  negligence  and  in- 
jury hy  reason  of  the  delay.  Estate 
of  Moore,  83  CaL  585,  23  Pac  749. 

The  facts  in  this  case  were  held  in- 
sufficient to  show  that  an  administra- 
tor had  willfully  or  negligently  de- 
layed the  settlement  of  the  estate. 
Estate  of  Sylvar,  1  CaL  App.  35,  81 
Pac  663. 

15  Estate  of  KeUey,  122  OsL  379, 
55  Pac  136. 

le  Schroeder  v.  Superior  Court,  70 
CbL  343,  11  Pac  651;  Estate  of 
Moore,  83  CaL  583,  23  Pac.  794. 


^See  form$  wimben  U$'144,  Vol.  11. 
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is  satisfied  from  the  evidence  that  cause  exists  for  his  removal, 
his  letters  must  be  revoked,  [b]  His  authority  then  ceases,  so 
that  he  has  no  right  to  paj  claims  against  the  estate/^  nor  to  con- 
tinue, against  the  objection  of  his  successor,  the  proseeution  of 
an  appeal  which  he  has  begun.*'  An  appeal  from  the  order  de- 
posing him  does  not  suspend  the  operation  of  the  order.*^  And 
an  appeal  does  not  lie  from  an  order  directing  him  to  turn  over 
assets  of  the  estate  to  his  successor.^ 

[b]  The  Oalifornia  Statute  (O.  0.  P.  1437)  Provides:  <'If  the  execu- 
tor or  administrator  fails  to  appear  in  obedience  to  the  citation,  or,  if  he 
appears,  and  the  court  is  satisfied  from  the  evidence,  that  there  exista 
cause  for  his  removal,  his  letters  must  be  revoked."  En.  March  11, 
1872.     Amd.  1907. 

The  Arizona  Statute  Frovidas:  "When  such  suspension  is  made,  notice 
thereof  must  be  given  to  the  executor  or  adminiatrator,  and  he  must  be 
cited  to  appear  and  show  cause  why  his  letters  should  not  be  revoked. 
If  he  fail  to  appear  in  obedience  to  the  citation,  or  if  appearing,  the  court 
is  satisfied  that  there  exists  cause  for  his  removal,  his  letters  must  be  re- 
voked, and  letters  of  administration  granted .  anew,  as  the  case  may  re- 
quire."   Ariz.  Bev.  St.  1706. 

The  Idaho,  Montana,  Oklahoma,  South  Dakota,  Washington,  and  Wyom- 
ing Statutes  are  the  same  as  the  Arizona,  except  that  in  Montana  the 
words  ''or  judge"  are  inserted  after  the  word  "court."  Ida.  Bev.  St. 
5409;  Mont.  G.  G.  P.  2641;  Okla.  Bev.  St.  1586;  S.  D.  Pro.  Gd.  134;  Wash. 
Hal.  Gd.  6168  (Pierce's  Gd.  2461);  Wyo.  Bev.  St.  4623. 

The  Nevada  Statute  Provides:  "When  such  suspension  has  been  made 
the  clerk  shall  issue  a  citation,  reciting  the  order  of  suspension,  to  the 
executor  or  administrator,  to  appear  before  the  court  at  a  time  therein 
to  be  stated,  as  fixed  by  the  court  or  judge,  to  show  cause  why  his  let- 
ters should  not  be  revoked,  said  citation  to  be  served  by  the  sheriff,  or 
other  person,  as  provided  in  the  Givil  Practice  Act  for  service  of  process. 
If  he  fail  to  appear  in  obedience  to  the  citation,  or  appearing,  the  court 
shaU  be  satisfied  that  there  exists  good  grounds  for  his  removal,  his  let- 
ters shall  be  revoked,  and  letters  of  administration  granted  anew,  as  the 
case  may  require.''    Nev.  Gomp.  L.  3028. 

The  North  Dakota  Statute  Provides:  "When  the  facts  which  author- 
ize a  removal  come  to  the  knowledge  of  the  court  and  no  application  is 
made  as  above  provided,  the  court  may  make  an  order  requiring  the  ex- 
ecutor, administrator  or  guardian  to  show  cause  why  he  should  not  be  re? 

17  Butenie  v.  Hamaker,  40  Or.  444,  i*  Knight  ▼.  Hamaker,  83  Or.  156, 

67  Pac.  196.  54  Pac.  277,  659. 

IS  Knight  V.  Hamaker,  33  Or.  164^  ^  ao  Estate  of  Barker,  26  Mont.  279, 

64  Pac.  277,  659.  64  Pac  941. 
Prob«t«  Law— SO 
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§  285.  Filing  of  Charges  and  Trial  of  Issues  * — ^At  the  hear- 
ing any  person  interested  in  the  estate  ^  may  appear  and  file  writ- 
ten allegations  showing  that  the  ezeeutor  or  administrator  should 
be  removed,  to  which  he  may  demur  or  answer.^  The  issues 
raised  are  heard  and  determined  by  the  court,  [c]     When  an  ad- 


movedy  upon  which  he  shaU  be  cited  to  appear;  and  at  the  hearing  of  the 
court  may  revoke  his  letters  as  upon  a  petition,  and  upon  the  removal  of 
any  such  executor,  administrator  or  guardian,  the  court  shaU  appoint  a 
successor."    N.  D.  Bev.  Gd.  8064. 

The  Oregon  Statute  ProvldeB:  ''Whenever  it  appears  probable  to  the 
court  or  judge  that  any  of  the  causes  for  removal  of  an  executor  or  ad- 
ministrator exists  or  have  transpired,  as  specified  in  section  1121,  it  shall 
be  the  duty  of  such  court  or  judge  to  cite  such  executor  or  administrator 
to  appear  and  show  cause  why  he  shall  not  be  removed,  and  if  he  fail  to 
appear  or  to  show  sufficient  cause,  an  order  shaU  be  made  removing  him 
and  revoking  his  letters;  and  it  is  the  duty  of  the  court  or  judge  thereof 
to  exercise  a  supervisory  control  over  an  executor  or  administrator,  to  the 
end  that  he  faithfully  and  diligently  perform  the  duties  of  his  trust  ac- 
cording to  law."    Or.  B.  ft  G.  Gd.  1127. 

[c]  Th«  Calif omla  Statute  (O.  O.  P.  1438)  ProvldeB:  ''At  the  hearing, 
any  person  interested  in  the  estate  may  appear  and  file  his  allegations  in 
writing,  showing  that  the  executor  or  administrator  should  be  removed; 
to  which  the  executor  or  administrator  may  demur  or  answer,  as  herein- 
before provided.  The  issues  raised  must  be  heard  and  determined  by  the 
court."    En.  March  11,  1872. 

The  Arizona^  Idaho,  Montana^  Oklahoma,  South  Dakota^  Washington  and 
Wyoming  Statutes  are  the  same,  or  practically  the  same,  as  the  Gali- 
fomia,  except  that  Montana  inserts  the  words  "or  judge''  at  the  end 
of  the  section;  South  Dakota  and  Washington  omit  all  the  section  after 


n  Estate  of  KeUey,  122  Gal.  379, 
65  Pac.  136;  Knight  v.  Hamaker,  40 
Or.  424,  67  Pac.  107. 

22  The  statement  of  the  charges 
of  misconduct  of  the  executor  in  the 
petition,  upon  which  the  court  issues 
an  order  to  the  executor  to  show  cause 
why  his  letters  should  not  be  re- 
voked, is  sufficient,  without  being 
reiterated  in  a  separate  document 
filed  at  the  hearing.  Estate  of  Bath- 
geb,  125  Gal.  302,  57  Pac.  1010. 

Where  a  petition  to  remove  an  ez- 
oeutor  was  granted,  and  the  evidence 


was  sufficient  to  support  a  finding  of 
mismanagement  and  neglect,  a  fur- 
ther unsupported  finding  of  fraud 
does  not  alEect  the  further  grounds 
on  which  the  order  of  removal  prop- 
erly rested.  Estate  of  Bell,  135  GaL 
194,  67  Pac.  123. 

A  record  on  appeal  is  properly  au- 
thenticated, though  the  petition,  an- 
swer and  order  are  not  incorporated 
in  the  biU  of  exceptions,  where  the 
same  were  in  the  record  certified  to 
by  the  derk.  Estate  of  Healy  (GaL), 
66  Pae.  175. 
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ministrator  is  removed  for  siifScient  cause,  though  not  in  a 
proceeding  instituted  directly  for  that  purpose,  with  a  citation  to 
him  and  an  opportunity  to  he  heard,  Uie  supreme  court  will  not 
interfere.^ 

§  286.  Notice  to  Absconding  Executor.*— In  case  the  executor 
or  administrator  absconds,  departs  from  the  state,  or  conceals 
himself,  notice  of  the  pendency  of  the  proceedings  may  be  given 
him  by  publication  in  such  manner  as  the  court  directs,  [d] 

the  word  ^'answer";  Wyoming  inserts  the  words  ''or  the  officer  making 
snch  charge"  after  the  word  ''estate,"  and  also  inserts  the  words  "or 
judge  thereof"  after  the  word  "court"  at  the  end  of  the  section.  Ariz, 
fiey.  St.  1707;  Ida.  Bev.  St.  5410;  Mont.  C.  G.  P.  2542;  Okla.  Bev.  St. 
1587;  S.  D.  Pro.  Gd.  135;  Wash.  Bal.  Gd.  6169  (Pierce's  Gd.  2462);  Wjo. 
Bev.  St.  4624. 

The  Nevada  Statute  Provides:  "Any  person  interested  may  appear  at 
the  hearing  and  file  allegations  in  writing,  showing  that  the  executor  or 
administrator  should  be  removed.  Such  allegations  shall  be  heard  and 
determined  by  the  court."    Nev.  Gomp.  L.  3029. 

The  North  Dakota  Statute  Provides:  "A  petition  alleging  the  facts  and 
praying  for  the  removal  of  an  executor,  administrator  or  guardian  pur- 
suant to  the  provisions  of  the  preceding  section  may  be  presented  by  a 
creditor  or  other  person  interested  in  the  estate,  and  may  contain  a  prayer 
for  the  appointment  of  a  successor  and  if  the  court  deems  the  allegations 
sufficient  a  citation  shall  issue  to  the  executor,  administrator  or  guardian 
and  all  other  persons  who  by  the  terms  of  a  will  or  by  law  are  entitled 
to  any  portion  of  the  estate."    N.  D.  Bev.  Gd.  8063. 

[d]  The  California  Statute  (C.  O.  P.  1439)  Provides:  "If  the  execu- 
tor or  administrator  has  absconded  or  conceals  himself,  or  has  removed  or 
absented  -himself  from  the  state,  notice  may  be  given  him  of  the  pendency 
of  the  proceedings  by  publication,  in  such  manner  as  the  court  may  direct, 
and  the  court  may  proceed  upon  such  notice  as  if  the  citation  had  been 
personally  served."    En.  March  11,  1872.. 

The  Arizona,  Idaho,  Montana^  South  Dakota^  Washlngtcn,  and  Wyom- 
ing Statutes  are  the  same  as  the  Galifornia,  except  that  Montana  and 
Wyoming  insert  the  words  "or  judge"  after  the  word  "court"  in  both 
instances.  Ariz.  Bev.  St.  1708;  Ida.  Bev.  St.  5411;  Mont.  C.  C.  P.  2543; 
S.  D.  Pro.  Gd.  137;  Wash.  Bal.  Gd.  6170  (Pierce's  Gd,  2463);  Wyo.  Bev. 
St.  4625. 

The  Nevada  Statute  Provides:  "If  the  executor  or  administrator  has 
absconded  or  conceals  himself,  or  has  removed  or  absented  himself  from 

28  Estate  of  Partridge,  31  Or.  297,  61  Pao.  82^ 
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§  287.  Attendance  and  Kxmnriinitym  of  Executor. — ^And  finally 
the  8tatiitea[e]  aathoiize  the  eonit  to  compel  the  attendance  of 

the  itate,  the  eitation  mmj  be  serred  bj  learing  m  eopj  at  his  last  known 
plaee  of  abode,  and  npon  his  attorae j  of  reeord,  when  the  coort  shall  have 
jarisdietion  to  proceed  as  if  the  citation  had  be^i  personal] j  served." 
Not.  Comp.  Ll  3030. 

The  OUahoma  Statute  Provides:  ''If  anj  ezeentor,  administrator  or 
guardian  has  absconded  or  conceals  himself  or  has  removed  or  absented 
himself  from  the  territory,  notice  maj  be  given  him  of  the  pendencj  of 
an  J  proceedings  in  which  he  is  interested  in  anj  conrt,  bj  publication,  in 
sach  manner,  as  the  court  maj  direct,  and  the  conrt  may  proceed  npon 
sach  notice  as  if  the  citation  has  been  personally  served."  Okla.  Bev. 
St.  1589. 

The  Oregon  Statute  Pnrrides:  "If  an  executor  or  administrator  become 
a  nonresident  of  this  state,  he  may  be  removed  and  his  letters  revoked  in 
the  manner  prescribed  in  the  last  section,  except  that  the  notice  may  be 
given  by  publication  for  such  time  as  the  court  or  judge  thereof  may  di- 
rect."   Or.  B.  *  0.  Cd.  1122. 

[•]  The  Oallfomla  SUtiita  (O.  O.  P.  1440)  ProTides:  ''In  the  proceed- 
ings authorized  by  the  preceding  sections  of  this  article,  for  the  removal 
of  an  executor  or  administrator,  the  court  may  compel  his  attendance  by 
attachment,  and  may  compel  him  to  answer  questions^  on  oath,  touching 
his  administration,  and,  upon  his  refusal  so  to  do,  may  commit  him  until 
he  obey,  or  may  revoke  his  letters,  or  both."    En.  March  11,  1872. 

The  Arizona^  Idaho^  Montana^  Oklahoma^  Sooth  Dakota,  Washington, 
and  Wyoming  Statutes  are  the  same  as  the  California,  except  that  Mon- 
tana and  Wyoming  insert  the  worda  "or  judge"  after  the  word  "court," 
and  Washington  inserts  the  words  "to  jail"  after  the  words  "may  com- 
mit him."  Ariz.  Bev.  St.  1709;  Ida.  Bev.  St.  5412;  Mont.  G.  G.  P.  2544; 
8.  D.  Pro.  Gd.  136;  Wash.  BaL  Cd.  6171  (Pierce's  Gd.  2464);  Wyo.  Bev. 
St.  4626. 

The  Nevada  Statute  Provides:  "In  the  proceedings  authorized  by  the 
preceding  sections,  for  the  removal  of  an  executor  or  administrator,  the 
court  may  compel  his  attendance  by  attachment  or  other  proper  process, 
and  may  require  him  to  answer  questions,  on  oath,  touching  his  adminis- 
tration, and  upon  his  refusal  to  do  so,  may  commit  him  to  jail  until  he 
obey,  or  may  revoke  his  letters,  or  both."    Nev.  Comp.  L.  3031. 

The  North  Dakota  Statute  Provides:  "At  any  hearing  contemplated  by 
the  two  preceding  sections  the  court  may  require  and  compel  the  at- 
tendance of  the  executor,  administrator  or  guardian  in  person  and  examine 
him  under  oath  respecting  the  alleged  cause  for  his  removal."  N.  D. 
Bev.  Cd.  8065. 

The  Oregon  Statute  ProvldeB:  "In  an  action  against  an  executor  or  ad- 
ministratori  as  such  the  provisional  remedies  of  arrest  and  attachment 
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an  executor  or  administrator  whose  removal  is  under  considera- 
tion, and  require  him  to  answer  questions  touching  hia  admin- 
istration.   If  contumacious,  his  letters  may  be  revoked* 

shall  not  be  allowed  on  account  of  the  acts  of  his  testator  or  intestate; 
but  for  his  own  acts  as  such  executor  or  administrator  such  remedies  shaU 
be  allowed  for  the  same  causes,  and  in  like  manner,  and  with  like  effect^ 
as  in  actions  at  law  generally. ''    Or.  B.  &  C.  Cd.  389. 

A  Sectioii  of  the  Washington  Statute  is  the  same  as  the  Oregoai    Wash* 
BaL  Cd.  5701  (Pierce's  Cd.  1461). 


ARTICLE  IX. 

DISQUALIFICATION  OF  JUDGE  AND  TBANSFEB  OF  ADMINISTBA* 

TION. 

f  288.  Disqualification  of  judge. 

f  289.  Transfer  of  cause  to  another  court. 

3  290.  Effect  of  transfer  on  right  to  administer* 

f  291.  Betransfer  of  cause  to  original  court. 

§  288.  Disqualification  of  Judge.— No  wQl  should  be  admitted 
to  probate,  or  letters  testamentary  or  of  administration  granted, 
before  a  judge  who  is  in  any  manner  interested  in  the  will  or 
estate,  or  otherwise  disqualified  from  acting  in  the  matter  there- 
of, [a] 

[a]  The  Oalif omia  Statute  <0.  O.  P.  1480)  ProTldas:  <<No  wUl  shall  be 
admitted  to  probate,  or  letters  testamentary  or  of  administration  granted 
before  any  judge  who  is  interested  as  next  of  kin  to  the  decedent,  or  as  a 
legatee  or  devisee  under  the  will,  or  when  he  is  named  as  executor  or 
trustee  in  the  will,  or  is  a  witness  thereto,  or  is  in  any  other  manner  in- 
terested or  disqualified  from  acting.''  En.  March  11,  1872.  Amd.  1880, 
SS. 

The  Arizona  Statute  Provides:  *'No  probate  court  shall  admit  to  pro- 
bate any  wiU,  or  grant  lettera  testamentary  or  of  administration,  in  any 
ease  where  the  judge  thereof  is  interested  as  next  of  kin  to  the  decedent, 
or  is  a  legatee  or  deyisee  under  the  will  or  when  he  is  named  as  executor 
or  trustee  in  the  wUl,  or  is  a  witness  thereto,  or  is  in  any  manner  in- 
terested  or  disqualified  from  acting."    Ariz.  Bot.  Bt  1701. 

The  Idaho  and  Nevada  Btatates  are  the  same  as  the  Arizona,  except 
Nevada  uses  the  word  '^district''  instead  of  ''probate^''  and  omits  that 
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^v^r  ^  tk«  ;M9»  •^  RifMau<  if  kt 

TW  Willi!  ttfltato  rail^i  riBiMiB  "Wl«n  mmw  ^iatiict  ^ii 
WVY>I  4^.ib/Twlw  W  afttLc^rized  to  act  ikmll  W  pR<::;.ic4  fiiiM  actiji^ 
tJ^  e«**i«  mit^XufmttA  ia  tW  pwttMiug  wcti»,  or  wtea  he  than  ii 
flM^Mrr  t#  fat4rr«rU4,  W  afcaXl  call  a  district  ^i^  «f  aartier  district  to 
Md  ifco  ^y/oit  of  kio  ez/vatj;  aad  oack  ja^i^e  skaa  kold  sock  coazt,  aad  be 
r^MM  wiik  all  iko  y^wen  of  tko  eoart  aad  ind^  ao  dxaqoAlified,  aad  ikall 
r4rt«ia  j«ri«/) j^ti//B  aa  to  all  aabaeqoeat  proeeedia^  ia  regard  t»  tka  ca- 
UU/'    H«r,  i>/aip,  Lu  2870. 

Tko  Vortk  Dakoto  aad  WjcmOag  BtaMbm  an  tke  laaM  aa  tke  Gbli- 

forniiif  ^tr,0ffft  tkat  Kortk  Dakota  aaea  tke  word   "eooaty"  before  tke 
wor4  ''jrj/J|^«/'    V.  1>.  Bor.  Cd,  7900;  Wjo.  Bev.  St.  4621. 

7b#  OkUboma  0Utvt»  Pnnridea:  "Wkea  tke  judge  of  tke  probate  eooit 
la  a  jutriy  to  aoj  proeeediog  tbereia,  or  eonneeted  bj  blood  or  affinity  to 
any  fH'fmfn  §o  lotereeted  nearer  tbaa  tke  foortk  degree,  or  ia  personal] j 
init^ftrninti  in  tke  eondoet  or  event  of  anj  probate  matter  or  proceeding,  or 
wh«n  k«  fa  nmrntid  ai  legatee  or  devisee,  or  executor,  or  trustee  in  a  will,  or 
la  a  wHrn-Mn  thereto,  be  shall  be  disqualified  to  act  therein,  and  it  skall 
he  6\Mpo§fA  ot  aa  follows:  First,  He  shall  call  tke  county  clerk,  wko  skall 
In  such  easos  be  substituted  tor  and  have  power  to  act  in  place  of  tke 
JM^gs  of  the  probate  court;  and  ioek  acta  of  tka  eonntj  clerk  wkile  act- 
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of  such  disqualification  the  cause  must  be  transferred  to  another 

ing  MM  jndge  of  the  probate  eourt,  shall  be  binding  ni>on  all  parties  in- 
terested therein,  and  the  record  shall  set  forth  the  occasion  of  his  sub- 
stitution,  and  show  by  his  official  signature  the  proceedings  had,  and  the 
acts  done  by  and  before  him.  Second.  Whenever  in  such  cases  the  pro- 
bate of  any  will,  the  appointment  of  any  executor,  administrator  or  guard- 
ian, or  any  other  probate  act,  is  resisted,  and  any  issue  of  law  or  fact  is 
joined,  the  said  issue,  and  all  the  papers  and  records  relating  thereto, 
shall  be  sent  to  the  district  court  for  the  county  or  judicial  subdivision 
which  shall  have  full  jurisdiction  of  the  same,  and  it  shall  be  tried  and 
determined  and  the  necessary  judgment  and  order  made  by  that  court, 
and  all  the  proceedings  had  and  the  judgments  and  orders  made  therein 
shall  be  entered  by  the  clerk  of  said  court  in  the  record  of  the  probate 
court,  and  returned  together  with  all  the  papers,  to  the  probate  court; 
and  the  clerk  of  the  district  court  is  entitled  to  charge  and  receive  the 
same  fees  as  for  like  service  in  the  district  court,  and  the  county  clerk 
the  same  fees  as  the  judge  of  the  probate  court  in  like  cases.''  Okl. 
Bev.  St.  1480. 

''Under  the  substitution  or  transfer  of  jurisdiction  provided  in  the  last 
section,  the  law  and  the  right  of  parties  shall  in  all  other  respects  be  and 
remain  the  same,  and  if,  before  the  issues  so  .transferred  are  decided,  er 
the  administration  of  such  estate  is  dosed,  another  person  be  elected  or  ap- 
pointed and  qualified  as  judge  of  the  probate  court,  who  is  not  disqualified 
to  act  in  the  settlement  of  the  estate,  he  must  resume  full  jurisdiction  of 
the  case,  and  upon  notice  to  that  effect  from  the  judge  of  the  probate 
court,  the  clerk  of  the  district  court  must  return  all  papers  and  records 
to  the  probate  court."    Okl.  Bev.  St.  1481. 

The  Oregon  Statute  Provides:  "Any  proceedings  commenced  in  the 
county  court,  whether  actions  at  law  or  proceedings  in  probate,  in  which 
the  county  judge  is  a  party  or  directly  interested,  may  be  certified  to  the 
circuit  court,  in  and  for  the  county  in  which  proceedings  may  be  pending, 
where  the  action  at  law  shall  bo  proceeded  with,  as  upon  appeal  from  the 
county  to  the  circuit  court;  if  the  matter  be  a  matter  in  probate,  then  all 
of  the  original  papers,  and  the  proceedings  had  shall  be  certified  to  the 
circuit  court,  and  the  judge  of  said  circuit  court  shall  proceed  in  the  man- 
ner now  prescribed  for  the  county  judge  had  the  same  remained  in  said 
court."    Or.  B.  &  C.  Cd.  914. 

The  South  Dakota  Statute  ProvldeB:  "When  the  judge  of  the  county 
court  is  a  party  to  any  proceeding  therein,  or  connected  by  blood  or  af- 
finity to  any  person  so  interested  nearer  than  the  fourth  degree,  or  is 
personally  interested  in  the  conduct  or  event  of  any  probate  matter  or 
proceeding,  or  when  he  is  named  as  a  legatee  or  devisee,  or  executor,  or 
trustee  in  a  will,  or  is  a  witness  thereto,  he  shall  be  disqualified  to  act 
therein,  and  it  ^all  be  disposed  of  as  follows:  The  probate  matter  and 
proceedings  shall  be  transferred  to  the  circuit  court  of  the  county  or  sub- 
division in  which  the  matter  or  proceeding  may  be  pending,  and  there 
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court,  imlcai  the  disqualified  judge  secures  the  attendsnee  of 
a  qualified  judge  from  another  county  to  preside  in  his  plaee.[b] 

proceeded  witk  as  provided  ia  aeetioos  19,  20  wmd  21  «f  tkis  probate  code, 
Mbjeeft  te  bciag  traaaferred  aa  prorided  ia  acctioa  29  bocoC"  &  D.  Pro. 
Cd.  28. 

The  Vtaft  mstata  Prorfdca:  "Wbera  a  jad^e  ia  Mzt  aflda  to  the  de- 
eedeat,  of  ia  a  legatee  or  deTiace  aader  tke  will,  or  ia  a  witacas  thereto, 
or  ia  otherwiae  iatereated  or  diaqoalificd  ia  anj  probate  aiatter,  he  ahall 
order  the  tatme  traasferred  to  the  district  court  of  aaother  distnet,  or  to 
be  heard  before  aaother  jndge  of  the  eaaie  diatriet,  or  procure  a  jedga  of 
aaother  diatrict  to  hold  court  for  the  heariag  of  each  matter.  Aaj  pro- 
ceeding ao  reaH>Ted  auij  be  rotoraed  apoa  petitioa  of  any  peraoa  iatereated, 
apoa  the  eleetioa  or  appointmeat  of  another  jndge  aot  qualified.  The  cleriL 
makiBg  each  tranafer  moat  traaamit  to  the  clerk  of  the  conrt  to  which  the 
proceediag  ia  tranaferred  a  certified  copj  of  the  order  of  tranafer  aad  aH 
the  papera  oa  file  in  hia  ofllce  relating  to  the  matter."    Utah  Ber.  St.  3776. 

The  Waabington  Statute  Pxovfdaa:  ''Whenever  the  aoperior  jndge  of  anj 
conntj,  ehall  hj  reasoa  of  aickacai  or  other  canae  be  nnable  to  attend  at 
hia  ofllce  and  perform  the  dntiea  required  bj  thia  act,  aaid  dntiea  shall  be 
performed  bj  anj  jndge  of  the  raperior  conrt  of  aaj  adjacent  conntj,  npon 
the  applicant  filing  aa  affidaTit  aetting  forth  the  iaabilitj  of  the  proper 
•nperior  jndge  to  attend  te  the  dntiea  of  the  office."  Wash.  BaL  Cd.  26fi2 
(Pierce's  Cd.  5549). 

The  Wyoming  fltatnte  Pnnridea:  "Ko  win  shaH  be  admitted  to  probate, 
07  lettero  teatamentory  or  of  adminiatration  granted,  before  aay  jndge 
who  ia  interested,  or  next  of  kin  to  the  decedent,  or  aa  a  legatee  or  dev* 
iaee  nnder  the  will,  or  aa  a  witncas  thereto,  or  is  in  aay  other  manner  in 
tereated  or  disqnalified  from  acting,  bnt  the  proceedings  in  relation  to  the 
granting  of  sneh  letters  and  the  settlement  of  the  eatete  shall  proceed  ia 
that  conrt  the  same  as  in  all  other  cases,  and  in  the  same  manner,  except 
whenerer  any  order  or  decree  final  or  otherwise,  which  is  required  to  be 
made  by  the  jndge  of  the  conrt,  he  shall  call  another  of  the  district  judges, 
as  provided  by  law,  to  hear  and  determine  the  question  sabmitted,  and 
make  such  order  as  ha  shall  deem  necessary  ia  relation  to  said  estate." 
Wyo.  BeT.  8t.  4021. 

'' Whenever  any  jndge  of  the  district  conrt  is  absent  from  the  state, 
sick  or  otherwise  nnable  to  attend  to  the  duties  of  his  office  as  by  this 
division  provided,  from  any  cause,  any  other  one  of  the  district  judges 
may,  upon  application  at  his  rosidenee,  examine  into  all  matters,  make  all 
orders,  and  direct  the  affairs  of  the  administration  of  estates  that  are  re- 
quired to  be  performed  by  judges  in  vacation,  and  shall  have  the  same 
powers  aa  the  original  judge  therein  would  have."    Wyo.  Bev.  St.  4564. 

[b]  Tha  California  Stotato  (C.  C.  P.  1431)  Provldaa:  ''When  a  petition 
la  filed  in  the  superior  court,  praying  for  admission  to  probate  of  a  will, 
or  for  granting  letters  testamentary  or  of  administration^  or  when  pro* 
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§  290.  Bffaot  of  Traufer  on  Sight  to  Adminiater.— The  trans- 
fer of  the  proeeedings  to  another  court  does  not  affect  the 

eeedings  ar«  pending  in  the  toperior  eourt  for  the  settlement  of  an  estate, 
and  there  is  no  judge  of  eaid  eonrt  qualified  to  act,  an  order  mutt  be  made 
transferring  the  proeeedings  to  the  toperior  eourt  of  an  adjoining  eountj, 
and  the  elerk  of  the  eonrt  ordering  the  transfer  must  transmit  to  the  clerk 
ef  the  court  to  which  the  proceedings  are  ordered  to  be  transferred  a  certi- 
fied eop7  of  the  order  and  all  papers  on  file  in  his  office  in  the  proceedings; 
aad  thereafter  the  court  to  which  the  proceeding  is  transferred  shall  exer- 
elie  the  same  authoritj  and  jurisdiction  over  the  estate,  and  all  matters 
relating  to  the  administration  thereof,  as  if  it  had  original  jurisdiction  of 
the  estate;  provided,  there  shaU  not  be  any  necessity  for  transferring  such 
proceedings,  or  any  of  them,  when  a  judge  of  some  other  county  qualified 
to  act  attends  at  the  request  of  the  judge  of  the  county  where  such  pro- 
ceedings are  pending,  to  hold  court,  to  conduct  and  to  try  such  proceed- 
ings; and  such  judge  when  so  called  upon  to  preside,  shall  exercise  the  same 
jurisdiction  over  any  proceeding  in  the  estate  as  is  exercised  in  other  cases 
under  like  circumstances."  En.  March  11,  1872.  Amd.  1880,  84;  1891,  435; 
1907. 

The  Arizona  Statute  Provides:  "When  a  petition  is  filed  in  the  probate 
eourt  praying  for  admission  to  probate  of  a  will,  or  for  granting  letters 
testamentary  or  of  administration,  or  when  proceedings  are  pending  in  the 
probate  eourt  for  the  settlement  of  an  estate,  and  the  presiding  judge  of  the 
court  is  disqualified  to  act  from  any  cause  upon  his  own  or  the  motion  of 
any  person  interested  in  the  estate,  he  must  make  an  order  transferring 
the  proceeding  to  the  probate  court  of  an  adjoining  county,  and  the  clerk 
of  the  court  ordering  the  transfer  must  transmit  to  the  elerk  of  the  court  to 
which  the  proceeding  is  ordered  to  be  transferred,  a  certified  copy  of  the  or- 
der and  all  papers  on  file  in  his  office  in  the  proceeding;  and  thereafter  the 
probate  court  to  which  the  proceeding  is  transferred  shall  exercise  the  same 
authority  and  jurisdiction  over  the  estate  and  all  matters  relating  to  the 
administration  thereof  as  if  it  had  original  jurisdiction  of  the  estate." 
Aris.  Bev.  St  1702. 

The  Idaho  and  Montana  Statutes  are  the  same  as  the  Arizona,  except 
that  Montana  uses  the  word  "district"  instead  of  "probate"  in  all  in- 
stances.   Ida.  Bev.  St.  5405;  Mont.  0.  C.  P.  2531. 

The  North  Dakota  Statute  Provides:  "When  a  petition  is  filed  in  the 
county  eourt  praying  for  the  admission  tfo  probate  of  a  will,  or  for  grant- 
ing letters  testamentary  or  of  administration,  or  when  proceedings  are 
pending  in  the  county  court  for  the  settlement  of  an  estate,  and  the  county 
judge  is  disqualified  to  act,  an  order  must  be  made  transferring  the  pro- 
ceedings to  the  county  court  of  an  adjoining  county;  and  the  county  judge 
ordering  the  transfer  must  transmit  to  the  county  court  to  which  the  pro- 
ceedings are  ordered  to  be  transferred  a  certified  copy  of  the  order  and  all 
papers  on  file  in  his  office  in  the  proceedings;  and  thereafter  the  county 
court  to  which  the  proceedings  are  transferred  shaU  exercise  the  same  an* 
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right  of  any  person  to  letten  testamentary  ot  of  administra- 
tion, [e] 

thoritj  and  Jorwdietioa  oTer  tke  estate,  aad  aU  Batten  rdatiag  to  the 
admiDistTation  thereof  as  if  it  bad  original  joriadietioa  of  the  estate;  pnr- 
▼idedy  there  shall  not  be  any  necessity  for  transferriag  saeh  fwoeeedingi,  o# 
any  of  them,  when  a  eoniity  judge  of  some  other  cooaty  qualified  to  a««« 
attends  at  the  request  of  the  county  judge  of  the  county  where  such  pio- 
ceedings  are  pending  to  hold  court,  and  conduct  and  try  such  proceedings; 
and  such  county  judge,  when  so  caDed  upon  to  preaidey  shaD  exercise  the 
same  jurisdiction  over  any  proceedings  in  the  estate  as  is  exercised  Sm 
other  cases  under  like  circumstances.''    N.  D.  Ber.  Cd.  7901. 

The  KoTada,  Oregon,  Sooth  l>alcota,  Utah,  Washington  and  Wyosdag 
atatates  are  set  forth  under  section  288,  supra. 

[c]  The  Calif onda  Statute  (O.  O.  P.  1432)  Prorldes:  "The  transfer  of 
a  proceeding  from  one  court  to  another  as  provided  for  in  the  preceding 
section,  shall  not  affect  the  right  of  any  person  to  letters  testamentary  or 
of  administration  on  the  estete  transferred,  but  the  same  persons  are  en- 
titled to  letters  testamentary  or  of  administration  on  the  estete,  in  the  or- 
der hereinbefore  provided.  If,  before  the  administration  is  closed  of  any 
estate  so  transferred  as  herein  provided,  another  person  is  elected  or  ap- 
pointed, and  qualified  as  judge  of  the  court  wherein  such  proceeding  was 
originally  commenced,  who  is  not  disqualified  to  act  in  the  settlement  of 
the  estate,  and  the  causes  for  which  the  proceeding  was  transferred  no 
longer  exist,  any  person  interested  in  the  estate  may  have  the  proceeding 
returned  to  the  court  from  which  it  was  originally  transferred,  by  filing 
a  petition  setting  forth  these  facte,  and  moving  the  court  therefor."  En. 
March  11,  1872.     Amd.  1880,  84;  1907. 

The  Arlsona  Stotute  ProTides:  "The  transfer  of  a  proceeding  from  one 
court  to  another,  as  provided  for  in  the  preceding  section,  shall  not  affect 
the  right  of  any  person  to  letters  testementery  or  of  administration  on  the 
estate  transferred,  but  the  same  persons  are  entitled  to  letters  testamentary 
or  of  administration  on  the  estete,  in  the  order  hereinafter  provided.  If, 
before  the  administration  is  closed  of  any  estate  so  transferred  as  herein 
provided,  another  person  is  elected  or  appointed,  and  qualified  as  probate 
judge  of  the  county  wherein  such  proceeding  was  originally  commenced, 
who  is  not  disqualified  to  act  in  the  settlement  of  the  estate,  and  the  causes 
for  which  the  proceeding  was  transferred  no  longer  exist,  any  person  in- 
terested in  the  estate  may  have  the  proceeding  returned  to  the  court  from 
which  it  was  originally  transferred,  by  filing  a  petition  setting  forth  these 
facts,  and  moving  the  court  therefor."    Ariz.  Bev.  St.  1703. 

Tho  Idaho,  Montana^  and  North  Dakoto  Stetates  are  the  same  as  the 
Arizona,  except  that  instead  of  the  words  ''probate  judge  of  the  county," 
Montana  uses  the  words  "judge  of  the  court,"  and  North  Dakote  uses 
the  words  "judge  of  the  county  court."  Ida.  Bev.  St.  5406;  Mont  G.  C 
P.  2532;  N.  D.  Bev.  Cd.  7902. 
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§  291.  Setransfer  of  Cause  to  Original  Court.* — ^And  in  case 
the  disqualified  judge  is,  pending  the  administration,  succeeded 
in  his  office  by  a  judge  qualified  to  act  in  the  matter  of  the 
estate,  the  proceedings  may,  on  the  motion  of  any  person  inter- 
ested,  be  returned  to  the  original  court,  [d] 

[d]  The  CaUfornla  Statute  (O.  O.  P.  1433)  Provides:  ''On  hearing  the 
motion,  if  the  facte  required  by  the  preceding  section  to  be  set  out  in  the 
petition  are  satisfactorily  shown,  and  it  further  appears  to  the  court  that 
the  convenience  of  parties  interested  would  be  promoted  by  such  change, 
the  judge  must  make  an  order  transferring  the  proceeding  back  to  the 
court  where  it  was  originally  commenced;  and  the  clerk  of  the  court  order- 
ing the  transfer  must  transmit  to  the  clerk  of  the  court  in  which  the  pro- 
ceeding was  originally  commenced,  a  certified  copy  of  the  order,  and  all  the 
original  papers  on  file  in  his  office  in  the  proceeding;  and  the  court  where 
the  proceeding  was  originally  commenced  shall  thereafter  have  jurisdiction 
and  power  to  make  all  necessary  orders  and  decrees  to  close  up  the  ad- 
ministration of  the  estate.''    En.  March  11,  1872.     Amd.  1880,  84. 

The  Arizona,  Idaho,  Montana^  and  North  Dakota  Statutes  are  the  same 
as  the  California,  except  that  instead  of  the  word  "court,"  Arizona  and 
Idaho  use  the  words  "probate  court,"  and  North  Dakota  uses  the  words 
"county  court."  Ariz.  Bev.  St.  1704;  Ida.  Rev.  St.  6407;  Mont.  C.  C.  P. 
2633;  N.  D.  Rev.  Cd.  7903. 

Th«  South  Dakota  Statute  Provides:  "Under  the  substitution  or  trans- 
fer of  jurisdiction  provided  in  the  last  section  and  the  sections  therein 
referred  to,  the  law  and  the  rights  of  parties  shall  in  all  other  respects  be 
and  remain  the  same,  and  if  before  the  administration  of  such  estate  is 
closed,  another  person  be  elected  or  appointed  and  qualified  as  judge  of 
the  county  court  who  is  not  disqualified  to  act  in  the  settlement  of  the 
estate,  he  must  resume  full  jurisdiction  of  the  case,  and  upon  notice  to 
that  effect  from  the  judge  of  the  county  court,  the  clerk  of  the  circuit  court 
must  return  all  papers  and  records  to  the  county  court."    8.  D.  Pro.  Cd.  29. 
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CHAPTER  IV. 

INYENTOBY  AND  COLLECTION  OF  EFFECTS  AND  PBOPEBTT. 

ARTICLE  L 

INVENTORY  AND  APPEAISEMENT. 

f  292.  Betom  of  inventory  and  appraisement. 

f  298.  Appointment,  qualification  and  compensation  of  appraiseilL 

(  294.  Oath  of  appraisers. 

(  295.  Manner  of  appraisement  and  form  and  contents  of  inventoij* 

f  296.  Determination  of  title  and  value  of  propertrf. 

f  297.  Additional  or  supplementary  inventory. 

f  298.  Estates  consisting  wholly  or  partly  of  money. 

I  299.  Debts  owing  from  executor  to  estate — ^Liability  of  suretieSL 

S  800.  Discharge  or  bequest  of  debt  owing  to  testator. 

i  801.  Signature  and  afSdavit  to  inventory. 

fi  302.  Bevoeation  of  letters  for  failure  to  return  inventory. 

§  292.  Betiim  of  Inventory  and  Appraisement. — ^The  codes 
provide  that  every  executor  or  administrator  must  make  and 
return  to  the  court,  within  a  specified  time  (in  most  of  the 
states  three  months)  after  his  appointment,  a  true  inventory^ 
and  appraisement  of  the  estate  of  the  decedent  which  has  come 
to  his  possession  or  knowledge,  [a]  While  he  is  required  to  set 
forth  in  the  inventory  all  the  estate  which  comes  to  his  knowl- 

[a]  The  Oalifomia  Statute  (O.  O.  P.  1443)  Provides:  ''Every  executor 
or  administrator  must  make  and  return  to  the  court,  within  three  months 
after  his  appointment,  a  true  inventory  and  appraisement  of  all  the  es- 
tate of  the  decedent,  including  the  homestead,  if  any,  which  has  come  to 
his  possession  or  knowledge."    En.  March  11,  1872.    Amd.  1880,  85. 

The  Arizona^  Idaho,  Montana,  and  Wyoming  Statutes  are  the  same  as 
the  California,  except  that  instead  of  the  words  "within  three  months," 
Arizona  and  Idaho  have  the  words  ''at  its  first  term,"  and  Wyoming  has 

1  If  a  f uU  inventory  of  all  the  ef-  1448-1446  of  the  GaUfomia  0.  C.  P. 

fects  of  the  testator  is  contained  in  cannot  affect  creditors  of  the  decedent 

the  win,  it  is  unnecessary,  under  the  or  change  their  relations  in  respect 

Mexican    law,    for    the   executor    to  of  mutual  obligations.     Ainsworth  v. 

make  a   new   inventory.     Panaud  v.  Bank  of  California,  119  C!al.  470,  48 

Jones,  1  Cal.  488.  Am.  St.  Bep.  135,  51  Pac  952,  39  U 

The  inventory  required  by  seetions  B.  A.  686. 
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edge,  as  well  as  that  which  comes  into  his  possession,  he  is 
chargeable  in  his  account  with  only  such  portion  of  the  estate 
as  comes  into  his  possession,  at  the  value  of  the  appraisement.' 

The  statutory  provision  as  to  the  time  for  the  return  is  di- 
rectory merely,  and  does  not  render  invalid  an  inventory  and 
appraisement  filed  after  the  expiration  of  three  months.'  Al- 
though the  filing  of  an  inventory  with  the  clerk  constitutes  a 
return,  it  is  not  indispensable  thereto.  An  inventory  is  returned, 
within  the  meaning  of  the  law,  when  it  has  been  completed  by  the 
appraisers,  and  presented  to  the  court  or  judge  for  information 
and  as  a  basis  for  some  judicial  action  in  the  settlement  of  the 
estate.* 

the  wordB  "within  two  months.*'  Ariz.  Eer.  St.  1710;  Ida.  Eev.  St.  5420 j 
Mont.  C.  C.  P.  2550;  Wyo.  Bev.  St.  4680. 

The  Nevada  Statute  Provides:  '<  Every  executor  or  administrator  shaU 
make  and  return  to  the  court,  within  twenty  days  after  his  appointment, 
unless  the  court  shall  extend  the  time,  a  true  inventory  and  appraisement 
of  all  the  estate  of  the  decedent,  which  has  come  to  his  possession  or  knowl- 
edge."   Nev.  Comp.  L.  2871. 

The  North  Dakota  Statute  Provides:  "Every  executor  or  administrator 
must  within  thirty  days  after  his  appointment  make  and  return  to  the 
county  court  a  true  inventory  and  appraisement  of  all  the  real  and  per- 
sonal property  of  the  decedent  which  has  come  to  his  knowledge  including 
a  list  of  all  bonds,  mortgages,  notes,  book  accounts  and  other  securities  or 
evidence  of  debt  which  appear  by  the  books  or  papers  of  the  deceased  to 
be  unsettled  with  a  statement  of  the  sums  credited  thereon  if  any.  If 
no  money  has  come  to  the  hands  of  the  executor  or  administrator,  that  fact 
must  be  stated  in  the  inventory.  The  property  inventoried  shaU  be  classed 
under  separate  heads  as  follows:  1.  All  the  real  estate  with  a  statement 
showing  what  portion  thereof,  if  any,  is  occnpied  or  claimed  as  a  home- 
stead.  2.  All  the  personal  property,  money  included,  which  is  supposed  to 
be  exempt,  distinguishing  between  such  as  is  deemed  absolutely  exempt  and 
other  property.  3.  All  other  property  not  above  specified."  N.  D.  Bev, 
Cd.  8078. 

The  Oregon  Statute  Provides:  ^'An  executor  or  administrator  shall,  with- 
in one  month  from  the  date  of  his  appointment,  or,  if  necessary,  such  f ur- 

a  Matter  of  Simmons,  43  Cal.  543.        and   an   order  fixing   the  compensa- 

8  Phelan  v.  Smith,  100  CaL  168,      x.        ^  xv  •    x,.         .       ^ 

«.  ^       ^^^  ^^  tio"  o*  the  appraisers  is  there  signed. 

84  Pac.  667.  *^*^  ^      * 

4  In  re  Lux,  100  CaL  593,  35  Pac  ^^  "®*  *'®***  ^^  sufficiency  of  the 
341.  The  fact  that  an  inventory  is  return.  In  re  Lux,  100  OaL  593,  85 
presented  to  a  judge  at  his  residenoe,      Pac  841. 
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i  aas.    JkffpeUtmaA,  QwlififatinB  and  Omij liim  ot  ^p- 

pniscfs.^ — The  eoort  must  appoint  three  disinteferted*  persons 
(any  two  of  whom  msj  set)  to  make  the  appraisement.  They 
most  file  with  the  inTentory  a  Teri^ed  aeeoant  of  their  serviees 
and  disbursements;  and  they  are  entitled  to  reasonable  eom* 
pensation^  to  be  allowed  by  the  eonrt.  In  case  a  part  of  an 
estate  is  stnated  in  another  county,  appraisers  thereof  may  also 
be  appointed.  No  eleik  or  deputy,  nor  any  person  related  to 
or  connected  by  marriage  or  in  business  with  the  judge,  is 


ther  tiine  as  tkm  eoort  or  judge  tkerc«f  mmj  aUow,  mmkm  aad  ffle  with  the 
derk  aa  iaventory,  TeriSed  by  his  owa  oath,  of  all  the  real  aad  peraoaal 
property  of  tlie  dcceaaed  whieh  Bhall  cone  to  ^a  poesesBioa  or  kaowledge.'' 
Or,  B,  4  C.  Cd.  1139. 

The  Olrtahiima  sod  Sooth  Dakats  gtotstw  Provida:  "ETeiy  ezeeator  or 
admiaistiator  most  make  and  retara  to  the  eoort,  at  its  first  term  after 
his  appointflieBty  a  troe  ioventory  aad  appraisement  of  aU  the  estate  of 
the  decedent,  except  the  homestead,  if  any,  which  has  come  to  his  pos- 
session €fr  knowledge."    Okla.  Ber.  St.  1592;  a  D.  Pko.  Cd.  138. 

The  Utali  Statute  Proridea:  "Erery  exeeotor  or  administrator  mast 
make  and  retora  to  the  eoort,  within  three  montha  after  his  appointment, 
a  troe  inventory  and  appraisement  of  all  the  estate  of  the  decedent  whieh 
has  eome  to  his  possession  or  knowledge;  and,  within  two  montha  after 
any  other  property  shaU  be  sobseqoently  aeqoired,  or  after  other  property 
shall  have  been  discovered,  a  tme  inventory  and  appraisement  of  the  same 
shaU  be  made  and  retomed  to  the  eoort."    Utah  Bev.  St.  3841« 

The  WasSdngtoa  Statnta  Provides:  ''Every  exeeotor  and  administrator 
shall  make  and  retom  open  oath  into  the  soperior  eoort,  within  one  month 
after  his  appointment,  a  troe  inventory  of  the  real  and  personal  estate  of 
the  decedent,  which  shaU  come  to  his  possession  or  knowledge."  Wash. 
Bal.  Cd.  6201  (Pierce's  Cd.  2500). 

''All  execotors  and  administrators  of  estates  that  have  not  been  folly 
settled  and  closed,  and  who  shall  not  have  filed  an  inventory  of  all  the 
property  as  reqoired  by  the  existing  laws,  shall,  within  thirty  days  after 
the  taking  effect  of  this  act,  file  a  troe  inventory  of  all  the  property  of 
any  soeh  estate,  and  in  case  it  appears  to  the  eoort  by  any  soeh  inventory 
or  other  proof  that  any  soeh  estates  are  insolvent,  soeh  estates  shall  be 
settled  by  the  court  as  in  eases  of  intestacy,  and  the  court  shall  make  an 
order  reqoiring  the  executor  or  administrator  to  make  a  report  of  his  acts 
to  the  court."    Wash.  Bal.  Cd.  6197  (Pierce's  Gd«  2490). 

0  The  fact  that  the  appraisers  are      ment  of  the  executor's  just  accounts, 
not    disinterented    persons    does    not      Estate  of  MiUenovich,  5  Nsv.  161, 
preclude    an    allowance    and    settle- 
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competent  to  act  as  an  appraiser,  [b]  The  statutory  provisions 
requiring  the  appointment  of  appraisers  are  not  applicable  to 
special  administrators,  but  only  to  general  administrators  and 

[b]  The  Oallfomia  Statate  (O.  C.  P.  1444)  Provides:  '^To  make  the  mp- 
praisomenty  the  court  or  a  judge  thereof  must  appoint  three  disinterested 
persons  (any  two  of  whom  may  act),  who  are  entitled  to  receive  a  reason- 
able compensation  for  their  services,  not  to  exceed  five  dollars  per  day,  to 
be  allowed  by  the  court  or  judge.  The  appraisers  must,  with  the  inventory, 
file  a  verified  account  of  their  services  and  disbursements.  If  any  part  of 
the  estate  is  in  any  other  county  than  that  in  which  letters  issued,  apprais- 
ers thereof  may  be  appointed,  either  by  the  court  or  judge  having  juris- 
diction of  the  estate  or  by  the  court  or  judge  of  such  other  eounty,  on  re- 
quest of  the  court  or  judge  having  jurisdiction.  No  clerk  or  deputy,  nor 
any  person  related  by  consanguinity  or  affinity  to  or  connected  by  mar- 
riage or  in  business  with  the  judge  of  the  court,  shall  be  appointed  or  shall 
be  competent  to  act  as  appraiser  in  any  estate,  or  matter  or  proceeding 
pending  before  such  judge  or  in  said  court.''  En.  March  11,  1872.  Amd. 
1880,  85;  1893,  185. 

The  Arizona,  Idaho,  Montana,  and  Utah  Statutes  are  practically  the  same 
as  the  California,  except  that  instead  of  the  five  dollars  per  day  allowance 
for  appraisers,  Arizona  provides  three  dollars  and  Idaho  four.  Arizona, 
Idaho,  and  Utah  omit  that  part  of  section  after  the  word  "jurisdiction," 
instead  of  which  the  Utah  statute  contains  the  following:  "Appraisers  need 
not  be  appointed  if  the  whole  estate  consists  of  money."  Ariz.  Bev.  8t. 
1711;  Ida.  Bev.  St.  5421;  Mont.  C.  G.  P.  2551;  Utah  Bev.  St.  3842. 

The  Nevada  Statute  Provides:  "For  the  purpose  of  making  the  appraise- 
ment, the  court  or  judge  shaU  appoint  three  disinterested  persons,  any  two 
of  whom  may  act,  and  who  shall  be  entitled  to  a  reasonable  compensation 
for  their  services,  to  be  allowed  by  the  court.  This  compensation  as  allowed 
shall  be  in  the  form  of  a  bill  of  items  for  their  services,  including  aU 
necessary  disbursements,  which  shaU  be  sworn  to  by  them,  and  filed  at  the 
same  time  as  the  inventory.  The  compensation  shall  not  exceed  five  dollars 
per  day  each,  and  may  be  paid  out  of  the  estate  at  any  time.  The  inven- 
tory shaU  include  aU  the  estate  of  the  deceased,  wherever  situated."  Nev. 
Gomp.  L.  2872. 

The  North  Dakota  Statute  Provides:  "To  make  the  appraisement  the 
judge  must  appoint  three  competent  and  disinterested  persons  any  two  of 
whom  may  act.  The  appointment  may  be  made  by  order  at  any  time.  A 
notice  of  the  appointment  must  be  issued  upon  which  before  entering  upon 
their  duties  the  appraisers  must  each  subscribe  an  oath  administered  by  a 
competent  officer  to  the  effect  that  he  will  truly  and  impartially  according 
to  the  best  of  his  ability  appraise  the  property  of  the  decedent  and  dis- 
eharge  aU  other  duties  required  of  him  as  such  appraiser.  If  any  portion 
of  the  property  is  in  another  county  the  same  appraisers  may  serve  or  others 
may  be  appointed  in  that  county.    The  notice  and  oath  of  the  appraisers 
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exteaton;  kcoee  the  former  shoTild  not  be  allovcd.  id  Uieir  final 
•ettlementy  for  frprniw  mcoired  in  tibe  af^tHntmenft  of  ap- 


be  retersed  witk  tke  imremtarj  together  wHk  m  ■tiiied  ititeMgBt  •£ 
tkdr  terriccs  mmd  <rpf— fi.  Tacj  tka^  W  allowed  m  icBaoaahle  coapeB- 
Mtum  for  tkeir  wrriecs  aot  ezcccdn^  tke  aaowBt  of  tkdr  ■ifiwiiy  ex- 
pfica  aad  two  dollan  m  daj  im  additioa  to  be  poid  bj  tbe  czeentor  or 
admuMtrator  oo  ezpeMcs  of  tbe  odcdnistntioBL"    K.  D.  Ber.  Cd.  8064. 

The  Olrlilwi  fltstate  m  tke  nae  as  tbo  Sootk  Dakota,  except  tkat  the 
word*  ''probate  eoort"  aie  aaed  ia  plaoe  of  tbe  wade  "eooaty  coart,"  ia 
both  iaetaBec^    OkL  Ber.  St.  1593. 

The  Ov^on  fltstste  Prorldea:  "Before  tbo  iaTeatoiy  ia  fled,  the  prapertj 
tbereiB  epeeiied  aball  be  ^ipraised  at  ha  tme  cask  value  hj  three  dMa- 
tereeted  aad  eompeteat  penona,  who  ahall  be  appointed  bj  the  eoort  or 
judge  thereof;  bat  if  anj  part  of  the  propertj  ahall  be  ia  a  eoontj  other 
than  that  where  the  administratioa  ia  granted,  the  appraiaers  thereof  maj 
be  appointed  bj  raeh  eoart  or  jadge^  or  the  coort  or  judge  thereof  of  the 
eonntj  where  the  propertj  ihall  be;  ia  the  latter  eaae,  a  certified  eopj  of 
the  order  of  appointmeat  ihall  be  filed  with  the  iaveatoiy."  Or.  B.  4 
C.  Cd.  1141. 

The  Sooth  DakoU  Statoto  Prorldaa:  ''To  make  the  mppraiaement,  the 
judge  must  appoint  three  diaintereeted  persona,  any  two  of  whom  may  aet, 
who  are  entitled  to  receive  a  reasonable  compensatioB  for  their  aerrieeSy 
not  to  exceed  two  dollars  per  day,  to  be  allowed  by  the  court.  The  ap- 
praisers must,  with  the  inventory,  file  a  verified  account  of  their  services 
and  disbursements.  If  any  part  of  the  estate  is  in  any  other  county,  the 
same  appraisers  may  proceed  to  view  and  appraise  the  same,  or  other  ap- 
praisers in  that  county  may  be  appointed  to  perform  that  duty,  by  the 
judge  of  the  county  court  of  the  county  in  which  the  letters  were  issued, 
as  he  may  deem  best,  and  the  like  report  must  be  made  in  each  case  direct 
to  the  county  court  of  the  county  which  issued  the  letters. '^  8.  D.  Pto. 
Cd.  139.  , 

The  Washington  Statata  Frovides:  ''The  estates  and  effects  comprised  in 
the  inventory  shall  be  appraised  by  three  suitable  disinterested  persons 
who  shall  be  appointed  by  the  court.  If  any  part  of  the  estate  shall  be  in 
another  county  than  that  in  which  letters  are  issued,  appraisers  residing  in 
such  county  may  be  appointed  by  the  court  having  jurisdiction  of  the  case, 
or  if  most  advisable  the  same  appraisers  may  act.  Such  appraisers  shall 
receive  as  compensation  for  their  services  three  dollars  per  day,  to  be 
paid  out  of  the  estate,  and  when  they  have  to  go  out  of  their  county, 
mileage  shall  be  allowed;  Provided,  that  where  it  appears  to  the  satis- 
faction  of  the  court,  from  the  return  of  the  inventoiy  or  other  proof,  that 
the  whole  estate  consists  of  personal  property  of  less  value  than  one  hun- 
dred dollars,  exclusive  of  moneys^  drafts,  checks,  bond%  or  other  securities 

•  EsUte  of  Ford,  29  Mont  283,  74  Fac  735. 
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§  294.  Oath  of  Appraisers.* — ^Before  entering  upon  the  duties 
of  their  office,  appraisers  must  take  and  subscribe  an  oath,  to  be 
attached  to  the  inventory,  that  they  will  truly,  honestly  and  im- 
partially appraise  the  property  exhibited  to  them,  according  to 
the  best  of  their  knowledge  and  ability,  [c] 

of  fixed  yaluation,  an  appraisement  may  be  dispensed  with,  in  the  dis- 
cretion of  the  court.''    Wash.  Bal.  Cd.  6202  (Pierce's  Gd.  2501). 

The  Wyoming  Statnte  Provides:  "To  make  the  appraisement,  the  conrt, 
a  judge,  commissioner  or  clerk  thereof,  must  appoint  three  disinterested 
persons  (any  two  of  whom  may  act),  who  are  entitled  to  receive  a  reason- 
able compensation  for  their  services,  not  to  exceed  three  dollars  per  day, 
and  mileage  allowed  witnesses  in  district  courts  to  be  allowed  as  expenses 
of  administration.  The  appraisers  must,  with  the  inventory,  file  a  verified 
account  of  their  services  and  disbursemenls.  If  any  part  of  the  estate  is 
in  any  other  county  than  that  in  which  letters  issued,  appraisers  thereof 
may  be  appointed,  either  by  the  court  or  officer  thereof  having  jurisdic- 
tion of  the  estate,  or  by  the  court  or  other  proper  officer  of  such  other 
county,  on  request  of  the  court  or  officer  thereof  having  jurisdiction." 
Wyo.  Eev.  St.  4681. 

[c]  The  OaUfomia  Statnte  (O.  0.  P.  1445)  Provides:  ''Before  proceeding 
to  the  execution  of  their  duty,  the  appraisers  must  take  and  subscribe  an 
oath,  to  be  attached  to  the  inventory,  that  they  wiU  truly,  honestly,  and 
impartiaUy  appraise  the  property  exhibited  to  them,  according  to  the  best 
of  their  knowledge  and  ability.  They  must  then  proceed  to  estimate  and 
appraise  the  property;  each  item  of  property  must  be  set  down  sep- 
arately, with  the  value  thereof  in  dollars  and  centa,  in  figures,  opposite 
the  items  respectively.  The  inventory  must  contain  all  the  estate  of  the 
decedent,  real  and  personal,  a  statement  of  aU  debts,  bonds,  mortgages, 
notes,  and  other  securities  for  the  payment  of  money  belonging  to  the 
decedent,  specifying  the  name  of  the  debtor  in  each  debt  or  security,  the 
^ate,  the  sum  originally  payable,  the  indorsement  thereon  (if  any),  with 
their  dates,  and  the  sum  which,  in  the  judgment  of  the  appraisers,  may  be 
collected  on  each  debt  or  security;  and  a  statement  of  the  interest  of  the 
decedent  in  any  partnership  of  which  he  was  a  member,  to  be  appraised 
as  a  single  item.  The  inventory. must  also  show,  so  far  as  the  same  can 
be  ascertained  by  the  executor  or  administrator,  what  portion  of  the  prop- 
erty is  community  property,  and  what  portion  is  the  separate  property  of 
the  decedent."    En.  Marclr  11,  1872.    Amd.  1907. 

The  Arizona  Statnte  Provides:  "Before  proceeding  to  the  execution  of 
their  duty,  the  appraisers,  before  any  officer  authorized  to  administer  oaths, 
must  take  and  subscribe  an  oath,  to  be  attached  to  the  inventory,  that 
they  win  truly,  honestly,  and  impartiaUy  appraise  the  property  which  ia 
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§  296.  Uanner  of  Appraisement  and  Form  and  Crontents  of  In- 
ventory.*— ^In  making  the  appraisement,  each  item  of  property 
must  be  set  down  separately,  with  its  value  opposite.  The  in- 
*  ventory  must  contain  all  the  estate,^  real  and  personal,  of  tho 
decedent,  including  the  homestead,*  if  any.  It  must  state  the 
interest  of  the  deceased  in  any  partnership  of  which  he  may 

exhibited  to  them,  according  to  the  best  of  their  knowledge  and  ability. 
They  must  then  proceed  to  estimate  and  appraise  the  property;  each  article 
must  be  set  down  separately,  with  the  value  thereof  in  dollars  and  cents, 
in  figures,  opposite  to  the  articles,  respectively;  the  inventory  must  con- 
tain all  the  estate  of  the  decedent,  real  and  personal,  a  statement  of  aU 
debts,  partnerships,  and  other  interests,  bonds,  mortgages,  notes  and  other 
securities  for  the  pajrment  of  money  belonging  to  the  decedent,  specifying 
the  name  of  the  debtor  in  each  security,  the  date,  the  sum  originally  pay- 
able, the  indorsements  thereon,  (if  any)  with  their  dates,  and  the  sum 
which,  in  the  judgment  of  the  appraiser,  may  be  coUected  on  each  debt. 
Interest,  or  security;  the  inventory  must  show,  so  far  as  the  same  can  be 
ascertained  by  the  executor  or  the  administrator,  what  portion  of  the  prop- 
erty is  community  property,  and  what  portion  is  the  separate  property  of 
the  decedent."    Ariz.  Bev.  St.  1712. 

The  Idaho,  Montana,  South  Dakota,  Utah,  Washington,  and  Wyoming 
Statutes  are  practically  the  same  as  the  Arizona,  except  that  Utah  omits 
the  words  ''dollars  and  cents,"  and  also  omits  the  rest  of  the  section  after 
the  words  ''may  be  collected  on  each."  Montana,  South  Dakota,  and 
Washington  omit  that  part  of  the  section  after  the  words  "interest  or 
security."  Ida.  Eev.  St.  5422;  Mont.  C.  C.  P.  2552;  S.  D.  Pro.  Cd.  140; 
Utah  Bev.  St.  3S43;  Wash.  Bal.  Gd.  6203  (Pierce's  Gd.  2502);  Wyo.  Bev. 
St.  4682. 


7  The  failure  to  include  land  in  an 
inventory  does  not  bar  the  right  to 
administer.  Ackerson  v.  Orchard,  7 
Wash.  377,  84  Pac  1106,  35  Pac 
605. 

And  the  failure  to  appraise  aU  the 
property  does  not  invalidate  the  final 
account  of  an  executor,  if  he  has 
acted  with  diligence.  Estate  of  Gon- 
ser,  40  Or.  138,  66  Pac.  607. 

A  judgment  in  favor  of  an  es- 
tate should  be  inventoried.  Estate 
of  Conser,  40  Or.  138,  66  Pac.  607. 

An  administrator  need  not  include 
in  his  inventory  property  in  his  hands 
which  was  held  by  the  decedent  as  a 


trustee.  Estate  of  Belt,  29  Wash. 
535,  92  Am.  St.  Bep.  916,  70  Pac 
74. 

Where  the  executor  disposes  of  cer- 
tain personal  property  without  in- 
eluding  it  in  the  inventory,  in  ac- 
cordance with  the  expressed  wish  of 
the  decedent,  and  on  final  settlement 
makes  a  supplementary  inventory  of 
such  p];operty,  the  court  may  deter- 
mine its  value,  and  it  need  not  be 
appraised  as  other  property  of  the 
estate.  Garrity's  Estate,  108  Gal. 
463,  38  Pac  628,  41  Pac.  485. 

8  See  the  statutes  under  section  298, 
anta. 
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have  been  a  member,'  and  show,  so  far  as  ascertainable  by  the 
executor  or  administrator,  what  portion  of  the  estate  is  com- 
munity and  what  separate  property.  It  must  also  contain  a 
statement  of  all  debts,  obligations  and  securities  belonging  to 
the  decedent,  specifying,  as  to  each  debt  or  security,  the  debtor, 
the  sum  originally  payable,  and  the  amount  which,  in  the  judg- 
ment of  the  appraisers,  is  collectible.^^ 

The  Kevada  Statute  Provides:  "Before  proceeding  to  the  execution  of 
their  duty,  the  appraisers,  before  any  officer  authorized  to  administer 
oaths,  shall  take  and  subscribe  an  oath  to  be  attached  to  the  inventory, 
that  they  will  truly,  honestly  and  impartially  appraise  the  property  which 
shall  be  exhibited  to  them  or  called  to  their  attention,  according  to  the 
best  of  their  knowledge  and  ability.  They  shaU  then  proceed  to  appraise 
the  property  of  the  estate;  each  article  or  parcel  shall  be  set  down  sep- 
arately with  the  value  thereon  in  dollars  and  cents,  in  figures  opposite  to 
each  article  or  parcel  respectively.  The  inventory  shaU  contain  aU  the 
estate  of  the  deceased,  real  and  personal;  a  statement  of  all  debts,  part- 
nerships, and  other  interests,  bonds,  mortgages,  notes,  and  other  securities 
for  the  payment  of  money,  belonging  to  the  deceased,  specifying  the  name 
of  the  debtor  in  each  security,  the  date,  the  sum  originally  payable,  the 
indorsements  thereon  if  any,  with  their  dates,  and  the  sum  which  in  the 
judgment  of  the  appraisers  may  be  collectible  on  each  debt,  interest  or 
security.  The  inventory  shaU  also  show,  so  far  as  ean  be  ascertained,  what 
portion  of  the  estate  is  community  property,  and  what  i>ortion  is  the  sep- 
arate property  of  the  deceased;  also  an  account  of  all  moneys  belonging 
to  the  deceased  which  shall  have  come  to  the  hands  of  the  executor  or 
administrator.''    Nev.  Comp.  L.  2873. 

The  Kortb  Dakota  Statute  Providee:  ''The  appraisers  must  estimate  and 
appraise  at  its  actual  value  according  to  their  best  judgment  aU  the 
property  described  in  the  inventory  submitted  by  the  executor  or  admin- 
istrator except  money  and  must  set  down  in  figures  opposite  each  item 
the  value  thereof  as  agreed  upon  in  dollars  and  cents  and  after  complet- 
ing the  appraisement  they  must  subscribe  and  annex  thereto  an  affidavit  to 
the  effect  that  the  value  appearing  opposite  each  item  was  entered  by 
them  or  by  their  direction  and  is  the  true  value  agreed  upon  as  their 
appraiBement,  and  deliver  the  same  to  the  executor  or  administrator  or 
to  the  court.''    K.  D.  Bev.  Cd.  8085. 

The  Oklahoma  Statute  Provides:  ''Before  proceeding  to  the  execution  of 
their  duty,  the  appraisers  must  take  and  subscribe  an  oath,  to  be  attached 

9  Painter  v.  Estate  of  Painter,  68  show  in  his  inventory  an  alleged  in- 
Oal.  395,  9  Pac.  450.  terest  of  the  decedent  in  a  partner- 
In  Estate  of  Welch,  110  GaL  605,  ship  with  the  administrator. 
42  Pac.  1089,  the  court  declined  to  lo  See  the  statutes  under  the  pre- 
nmove  an  administrator  for  failing  to  ceding  section. 
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§  296.  Detenmnation  of  Title  and  Value  of  Propeity— When 
doubt  arises  as  to  whether  any  particular  piece  or  article  of  prop- 
erty should  be  inventoried  as  a  part  of  the  estate,  the  court 
may  institute  an  inquiry  and  hear  evidence  to  ascertain  the 
ownership  of  such  property;  not  for  the  purpose  finally  to  de- 
termine the  title,  for  that  would  exceed  the  jurisdiction  of  the 
probate  court,  but  to  determine,  prima  facie,  whether  the  prop- 
erty belongs  to  the  estate  and  should  be  inventoried.  The  in- 
vestigation involves  the  bona  fides  of  the  claimants  and  the 
faithfulness  to  his  trust  of  the  executor  or  administrator;  and 
the  determination  of  these  questions  may  serve  as  a  basis  for  com- 
pelling him  to  inventory  the  property,  or  for  removing  him  from 
office.  But  the  adjudication  of  the  court,  or  the  recitals  of  the 
inventory,  are  not  conclusive  in  another  forum  of  the  decedent's 
ownership,  either  as  against  third  persons  or  against  the  executor 
or  administrator.^^  The  valuations  given  in  the  inventory  are  not 
conclusive  for  any  purpose.*^ 


to  the  inventorj,  that  they  will  truly,  honestly  and  impartially  appraise 
the  property  exhibited  to  them,  according  to  the  best  of  their  knowledge 
and  ability.  They  must  then  proceed  to  estimate  and  appraise  the  prop- 
erty; each  article  mnst  be  set  down  separately  with  the  yalne  thereof  in 
dollars  and  cents,  in  figures,  opposite  to  the  articles  respectively;  the 
inventory  most  contain  all  the  estate  of  the  decedent,  real  and  personal, 
except  the  homestead,  a  statement  of  all  debts,  partnerships  and  other 
interests,  bonds,  mortgages,  notes  and  other  securities  for  the  payment  of 


n  Estate  of  Bathgeb,  125  Gal.  302, 
57  Pac.  1010;  Lamme  v.  Dodson,  4 
Mont.  560,  2  Pac.  298;  Estate  of 
Bolander,  38  Or.  493,  63  Pac.  689; 
Estate  of  Belt,  29  Wash.  535,  70  Pac 
74. 

The  fact  that  the  personal  repre- 
sentative inventoried  certain  property 
as  part  of  the  estate  does  not  estop 
him  from  subsequently  claiming  title 
to  it  Anthony  v.  Chapman,  65  CaL 
73,  2  Pac.  889;  Baker  v.  Brickell,  87 
Gkl.  329,  25  Pac  489,  1067;  Whelan 
V.  Brickell  (O&l.),  33  Pac  396;  Es- 
tate of  Murphy,  30  Wash.  1,  70  Pac 
107. 

In  Oregon  the  county  court  has  no 
power  to   strike   from   an  inventory 


property  listed  by  an  administrator, 
when  there  is  a  dispute  between  him 
and  another  as  to  the  possession  there- 
of. Estate  of  Bolander,  38  Or.  490, 
63  Pac  689. 

13  Estate  of  Hinckley,  58  Gal.  457, 
516;  Estate  of  Simmons,  43  Gal.  543, 
discussing  the  conclusiveness  of  the 
valuation  as  a  basis  for  computing 
the  commissions  of  the  administxa- 
tor. 

The  appraised  value  of  an  estate  is 
not  conclusive  upon  the  accounting 
as  to  the  assets  or  their  value.  Hor- 
ton  V.  Barto,  17  Wash.  675,  50  Pac 
587;  In  re  Smith's  Estet^  18  Wash. 
129,  51  Pac  348. 


INVENTOEY  AND  APPBAISEMENT. 


421 


§  297.  Additional  or  Supplemental  Inventory."^ — ^In  the  first 
appraisement  the  appraisers  make  a  preliminary  estimate  for  the 
information  of  the  court,  which  ordinarily  is  sufficient  for  pur- 
poses of  administration.  But  if  the  court  for  any  reason  desires 
to  be  further  informed  as  to  the  condition  of  the  estate,  it  may 
require  a  new  or  supplemental  inventory  and  appraisement.^* 
And  the  executor  or  administrator  must  cause  the  inventory  and 
appraisement  of  any  after-discovered  property,  under  the  penalty 
of  attachment  ^^  or  removal  from  office,  [d] 


money  belonging  to  the  decedent,  specifying  the  name  of  the  debtor  in 
each  seeurity,  the  date,  the  sum  originally  payable,  the  endorsements 
thereon,  if  any,  with  their  dates  and  the  sum  which,  in  the  judgment  of 
the  appraisers,  may  be  collected  on  each  debt,  interest  or  security."  Okl. 
Bev.  St.  1594. 

The  Oregon  Statute  Provides:  ''Before  making  the  appraisement,  the 
appraisers  shall  each  take  and  subscribe  an  affidavit,  to  be  filed  with  the 
inventory,  to  the  effect  that  he  will  honestly  and  impartially  appraise 
the  property  which  shaU  be  exhibited  to  him  according  to  the  best  of  his 
knowledge  and  ability.''    Or.  B.  &  G.  Cd.  1142. 

"The  appraisers  shall  appraise  each  article  of  property  separately,  and 
set  down  the  value  thereof  in  dollars  and  cents,  opposite  the  entry  of  the 
article  in  the  inventory.  Money,  of  whatever  nature,  that  is  a  legal 
tender,  is  to  be  appraised  at  its  nominal  value;  but  debts,  of  all  descrip- 
tions or  kinds,  are  to  be  appraised  at  that  sum  which,  in  the  judgment 
of  the  appraisers,  may  be  realized  from  them  by  due  process  of  law. 
When  the  appraisement  is  completed,  the  inventory  shaU  be  signed  by  the 
appraisers.''    Or.  B.  &  G.  Gd.  1143. 

[d]  The  Calif oznia  Statute  (0.  0.  P.  1461)  Provides:  "Whenever  prop- 
erty not  mentioned  in  an  inventory  that  is  made  and  filed,  comes  to  the 


IS  Estate  of  Hinckley,  58  GaL  457, 
516. 

The  fact  that  a  second  inventory  is 
filed  does  not  affect  the  validity  of 
the  proceedings,  for  if  the  first  is 
in  proper  form  and  the  second  in- 
volves no  changes,  it  is  mere  sur- 
plusage; but  if,  from  the  destruction 
of  some  property  or  the  discovery  of 
more,  the  court  wishes  a  further  in- 
ventory, it  was  within  its  power  to 
order  one  taken.  Phelan  v.  Smith, 
100  Gal.  158,  34  Pac.  667. 


The  failure  of  an  administrator  to 
include  certain  land  in  his  inventory 
does  not  deprive  him  of  authority  to 
administer  thereon  when  a  supple- 
mental statement  has  been  filed  by 
him  describing  the  land  and  showing 
its  value,  although  the  statement  is 
not  filed  as  an  additional  inventory. 
Ackerson  v.  Orchard,  7  Wash.  377, 
34  Pac.  1106,  35  Pac.  605. 

14  Estate  of  Belt,  29  Wash.  535,  70 
Pae.  74. 


*See  formi  numbers  16S,  164,  Vol,  IL 
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i  298.  Eitatcs  Connrtiiv  Wholly  or  Pirtfy  of  Momj.— An  in- 
Teotory  must  contain  an  aeeonnt  of  all  monevs  belonging  to  the 
decedent  which  have  eome  into  the  hands  of  the  executor  or 


•r  taowiedfe  of  aa  ezecntor  or  ailmioiotrator,  he  mist  eaose 
the  Mune  to  be  appraised  ia  the  maaner  prescribed  ia  this  article,  aad  an 
iaTcatorj  thereof  to  be  returned  withia  two  moaths  after  the  diaeoTeiy; 
aad  the  makiDg  of  sveh  laTeatoiy  maj  be  eaforced«  after  aotice,  bj  attach- 
Boat  or  remoTal  from  ol&te,"    Ea.  March  11,  1872. 

The  Axi«Mia»  Idalio,  Mootaiia^  OMahoma,  Sosfh  Dakota^  aad  Wj^aSam^ 
autntes  are  the  same  as  the  California,  except  that  the  first  part  of  the 
seetioa  of  the  Idaho  statote  reads  mm  foUows:  "Whenever  property  of  more 
thaa  two  bnndred  and  fifty  dollars  in  Taloe."  Ariz.  Bct.  St.  1718;  Ida. 
Ber.  8t.  5428;  Moat.  C.  C.  P.  2558;  OkL  Bot.  St.  1600;  a  D.  Pro.  Cd.  146; 
Wjo.  Ber.  8L  4687. 

The  Verada  Statute  Ptorides:  ''Whenerer  anj  property  not  mentioned 
in  any  inyentory  that  shall  haye  been  made  shall  come  to  the  possession 
or  knowledge  of  the  ezecntor  or  administrator,  ho  shall  retom  a  sopple- 
mentary  inyentory  of  soch  property  within  twenty  days  after  the  dis- 
eoTcry  thereof  in  the  same  manner  as  an  original  inyentory.  If  the  first 
appraisers  are  not  in  the  county,  others  may  be  appointed.  The  court 
may  enforce  the  making  of  a  suj^lementary  inventory  as  an  originaL" 
Key.  Comp.  L.  2878. 

The  North  Dakota  Statute  Providea:  ''Whenever  property,  which  is  not 
included  in  an  inventory  previously  made  in  the  same  case,  comes  to  the 
knowledge  or  possession  ot  an  executor  or  administrator,  he  must  within 
one  month  thereafter  or  within  such  time  as  the  court  orders  make  a  sup- 
plementary inventory  and  cause  an  appraisement  thereof  to  be  made  and 
returned  in  like  manner."    K.  D.  Bev.  Cd.  8086. 

The  Oregon  Statute  Provides:  ''If,  after  the  filing  of  the  inventory, 
property  not  mentioned  therein  shall  come  to  the  knowledge  or  possession 
of  the  executor  or  administrator,  it  ia  his  duty  immediately  to  make  an 
inventory  thereof,  and  cause  the  same  to  be  appraised  in  the  manner  pre- 
scribed in  this  title,  and  file  the  same  with  the  clerk.''  Or.  B.  &  G.  Cd. 
1146. 

The  WaiOilngton  Statute  Provides:  "Whenever  property  not  mentioned 
in  an  inventory  shall  come  to  the  knowledge  and  possession  of  the  executor 
or  administrator,  he  shall  cause  the  same  to  be  appraised  in  the  manner 
prescribed  in  this  chapter,  and  an  additional  inventory  to  be  returned, 
subscribed  and  sworn  to  as  is  provided  in  this  chapter,  as  soon  as  prac- 
ticable after  the  discovery  thereof,  and  the  making  of  such  inventory  may 
be  enforced,  after  notice,  by  attachment  to  which  may  be  added  the  reyo« 
eation  of  the  letters."    Wash.  BaL  Cd.  6209  (Pierce's  Cd.  2508). 
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administrator.^'  If  there  are  none,  that  fact  must  be  stated. 
When  an  estate  consists  solely  of  money,  an  appraisement  need 
not  be  made,  but  an  inventory  must  be  filed  as  in  other  cases,  [e] 

§  299.  Debts  Owing  from  Executor  to  Estate— Liability  of 
Sureties. — The  common-law  rule  that  the  appointment  by  a  tes- 
tator of  his  debtor  as  executor  operates  as  a  discharge  of  the 
debt,  except  in  case  of  a  deficiency  of  assets  to  satisfy  the  claims 
of  creditors,^®  has  long  since  become  obsolete ;  and  an  executor  is 
now  required  to  include  such  a  debt  in  his  inventory,  and  is 

[e]  The  California  Statnte  (O.  O.  P.  1446)  Provides:  ''The  inyentory 
must  also  contain  an  account  of  all  moneys  belonging  to  the  decedent 
which  have  come  to  the  hands  of  the  executor  or  administrator,  and  if 
none,  the  fact  must  be  so  stated  in  the  inventory.  If  the  whole  estate 
consists  of  money,  there  need  not  be  an  appraisement,  but  an  inventory 
must  be  made  and  returned  as  in  other  cases.''    En.  March  11,  1872. 

The  Arizona,  Idaho,  Montana,  Oklahoma,  and  Sontli  Dakota  Statutes  are 
the  same  as  the  California.  Ariz.  Bev.  St.  1713;  Ida.  Bev.  St.  5423;  Mont. 
C.  C.  P.  2553 J  Okl.  Bev.  St.  1595;  S.  D.  Pro.  Cd.  141. 

The  Korth  Dakota  Statnte  is  set  forth  under  section  292,  supra. 

The  Oregon  Statute  Provides:  "The  inventory  shall  contain  an  account 
of  all  money  belonging  to  the  deceased,  or  a  statement  that  none  has 
come  to  the  possession  or  knowledge  of  the  executor  or  administrator; 
also  a  statement  of  all  debts  due  the  deceased,  the  written  evidence  thereof, 
and  the  security  therefor,  if  any  exist,  specifying  the  name  of  each  debtor, 
the  date  of  each  written  evidence  of  debt,  and  security  therefor,  the  sum 
originally  payable,  the  indorsements  thereon,  if  any,  and  their  dates,  and 
the  sum  appearing  then  to  be  due  thereon."    Or.  B.  &  G.  Cd.  1140. 

The  Utah  Statnte  is  set  forth  under  section  293,  supra. 

The  Washington  Statnte  Provides:  ''The  inventory  shall  also  contain  an 
account  of  all  moneys  belonging  ta  the  deceased,  which  shall  have  come 
to  the  possession  or  knowledge  of  the  executor  or  administrator;  and  if 
none  shall  come  to  his  possession  or  knowledge,  the  fact  shall  be  so  stated 
in  the  inventory. '^    Wash.  Bal.  Cd.  6204  (Pierce's  Cd.  2503). 

16  Money  held  by  a  wife  in  trust  ^^  Judge  of  Probate  v.  Sulloway, 

for  her  husband  should  be  included  gg  jj^  ^^  g^^  73  j^   g^    j^^p    ^^o 

in  her  inventory  as  his  executrix,  but  ^^    ^^,    .^^    ^^  ^     _ 

whether  or  not  it  i,  m  included,  the  **  ^^  '^0,  49  L.  B.  A.  M7;  An- 

statute  of  limitations  does  not  run  derson  v.  Anderson^  188  Pa.  St.  480, 

in  her  favor.    Sprague  v.  Walton,  145  33  j^^L  1007. 
CaL  228,  78  Pac  645. 

1 


424  PROBATE  LAW. 

liable  for  it  the  same  as  for  other  elaimB  owing  to  the  estate, 
or  as  for  so  much  money  in  his  hands,  [f ]  No  reason  is  apparent 
why  an  administrator  should  not,  in  this  respect,  be  governed 
by  the  same  rules  as  an  executor.^'' 

The  doctrine  that  an  executor  is  liable  for  his  debt  as  for 
so  much  money  in  his  hands  has  been  adopted  for  the  sake  of 
convenience  and  justice,  for  clearly  he  should  be  held  to  ac- 
count for  his  indebtedness  to  the  estate,  and  as  he  cannot  collect 
it  from  or  sue  himself,  the  fiction  may  properly  be  indulged,  in 

[f]  The  Oalifoniia  Statute  (O.  O.  P.  1447)  Provides:  ^<The  naming  of  a 
person  aa  exeentor  does  not  thereby  discharge  him  from  any  just  claim 
which  the  testator  has  against  him  but  the  claim  must  be  included  in  the 
inventory,  and  the  executor  is  liable  for  the  same,  as  for  so  much  money 
in  his  hands,  when  the  debt  or  demand  becomes  due."    En.  March  11,  1872. 

The  Axlsoiu^  Idabo,  Montana,  Oklahoma^  Soatli  Dakota,  Utah,  and 
Wyoming  Statates  are  the  same  as  the  California.  Ariz.  Bev.  St.  1714; 
Ida.  Bev.  St.  5424;  Mont.  C.  G.  P.  2554;  OkL  Bev.  St.  1596;  S.  D.  Pro.  Cd. 
142;  Utah  Bev.  St.  3845;  Wyo.  Bev.  St.  4683. 

The  Kefvada  Statnte  Provides:  "The  naming  of  any  person  as  executor  in 
a  will  shall  not  operate  as  a  discharge  of  any  just  claim  which  the  testator 
had  against  such  person,  but  the  claim  shall  be  included  in  the  inventory, 
and  the  person  named  as  executor  shall  be  liable  for  the  same,  or  for  so 
much  money  in  his  hands  at  the  time  the  debt  or  demand  becomes  due, 
if  he  be  the  executor."    Nev.  Gomp.  L.  2874. 

The  Kortb  Dakota  Statute  Provides:  ''A  person  named  in  a  will  as 
executor  is  not  thereby  discharged  from  any  just  claim  which  the  testator 
haa  against  him,  but  the  claim  must  be  included  in  the  inventory  and  col- 
lected or  accounted  for  in  the  same  manner  as  other  claims."  N.  D.  Bev. 
Cd.  8080. 

The  Oregon  Statute  Provides:  ''The  naming  any  one  executor  in  a  will 
shall  not  operate  to  discharge  such  executor  from  any  claim  whieh  the 
testator  had  against  him,  but  the  claim  shall  be  included  in  the  inventory; 
and  if  the  person  so  named  afterwards  take  upon  himself  the  administra- 
tion of  the  estate,  he  shall  be  liable  for  such  claim  as  for  so  much  money 
in  his  hands  at  the  time  the  claim  became  due  and  payable;  otherwise 

17  James  v.  West,  67  Ohio  St.  28,  indebtedness    to    the    deceased.    Es- 

65  N.  E.  156.    The  same  rule  applies  tate  of  Armstrong,  69  GaL  239,  10 

to    both    executors    and    administra-  Pao.  335. 

tors  in  Washington.    See  the  statutes  As  to  the  effect  of  a  release  to 

under  this  section.  himself  of  a  mortgage  owing  from 

A   special   administrator   is,   upon  an  administrator  to   the  estate,  see 

the  settlement  of  his  account,  prop-  Eastham  v.  Landon,  17  Wash.  48,  48 

erly  charged  with  the  amount  of  his  Pae.  739. 
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the  generality  of  eases,  that  his  appointment  and  qualification 
as  executor  convert  the  debt  into  cash  in  his  hands.  However, 
this  fiction  should  not  be  made  the  instrument  of  injustice ;  and 
therefore,  if  he  is  insolvent,  he  cannot  be  punished  for  contempt 
or  embezzlement  for  a  failure  to  account  for  the  debt  as  for  so 
much  money .^®  Nevertheless,  some  courts  have  thought  that  the 
sureties  on  his  bond  are  liable  for  his  failure  to  so  account, 
notwithstanding  his  insolvency  and  inability  to  meet  his  pe- 
cuniary obligations  throughout  the  period  of  his  administration.^^ 
The  supreme  court  of  California  is  not  entirely  satisfied  with  this 
extreme  doctrine,  and  has  declined  to  extend  it  to  the  sureties 
of  an  insolvent  administrator,  observing  that  the  statute  men- 
tions only  executors.^  On  principle,  however,  there  is  no  ground 
for  distinction,  in  this  connection,  between  executors  and  ad- 
ministrators.^^ 

It  is  improbable  that  legislatures,  in  enacting  statutes  declar- 
ing that  an  executor  shall  be  liable  for  his  debt  to  the  testator 
as  for  so  much  money  in  hand,  intended  to  swell  the  assets 
of  the  estates  of  decedents  by  making  the  sureties  of  insolvent 
executors  accountable  for  the  personal  debt  of  their  principals, 
and  the  courts  of  New  York,  contrary  to  those  of  California  and 


he  is  liable  for  such  elaim  as  any  other  debtor   of   the    deceased."    Or. 
B.  &  C.  Gd.  1144. 

The  Waahington  Statnte  Provides:  ^'The  naming  of  any  person  as  execu- 
tor in  a  will,  or  the  appointment  of  any  person  as  administrator,  shall  not 
operate  aa  a  discharge  from  any  jost  claim  which  the  testator  or  intestate 
had  against  the  executor  or  administrator,  but  the  claim  shall  be  included 
in  the  inventory,  and  the  executor  and  administrator  shall  be  liable  to  the 
same  extent  as  he  would  have  been  had  he  not  been  appointed  executor  or 
administrator."    Wash.  BaL  Gd.  6205  (Pierce's  Gd.  2504). 


18  Estate  of  WaUcer,  125  Gal.  242, 
73  Am.  St.  Bep.  40,  57  Pac.  991; 
Baucus  ▼.  Stover,  89  N.  Y.  1. 

19  Treweek  v.  Howard,  105  CslL 
4d4,  39  Pac  20;  Arnold  t.  Arnold, 
124  Ala.  550,  82  Am.  St.  Bep.  199, 
27  South.  465;  Bassett  v.  FideUty  ft 
Deposit  Go.,  184  Mass.  210,  100  Am. 
St.  Bep.  552,  68  N.  E.  205;  Judge 
of  Probate  ▼.  Sulloway,  68  N.  H.  511, 
73  Am.  St.  Bep.  619,  44  AtL  720,  49 
L.  B.  A.  347;  McGaughey  ▼.  Jacob/, 


54  Ohio  St.  487,  44  N.  E.  231;  Es- 
tate  of  Mason,  42  Or.  177,  95  Am. 
St  Bep.  734,  70  Pac.  507;  United 
Brethren  First  Ghurch  v.  Akin,  45  Or. 
247,  77  Pac.  748,  66  L.  B.  A.  654. 

so  Estate  of  Walker,  125  Gal.  242, 
73  Am.  St.  Bep.  40,  57  Pac.  991; 
Sanchez  y.  Foster,  133  GaL  614,  65 
Pac  1077. 

21  James  y.  Westy  67  Ohio  St  28, 
65  N.  E.  156. 
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inventory."  [h]  The  object  of  requiring  the  aflSdavit  is  probably 
not  to  impart  validity  to  the  inventory,  but  rather  to  furnish 
an  additional  assurance  that  it  contains  all  the  property  within 
the  knowledge  or  possession  of  the  affiant,  and  to  obtain  his 
solemn  admission  that  he  is  properly  chargeable  in  his  account 
with  the  property  which  has  been  listed.  An  inventory  may 
be  said  to  be  complete  when  the  work  of  the  appraisers  has 
been  concluded,  and  the  instrument  showing  the  results  of  their 
labors  has  been  signed  and  delivered  by  them.  The  failure  of 
the  executor  or  administrator  to  take  and  subscribe  the  statutory 
oath  does  not  render  the  writing,  properly  signed  and  delivered 
by  the  appraisers,  of  no  effect  as  an  inventory.^ 

and  shall  if  necoBsary,  be  applied  in  payment  of  his  debts;  if  not  neces- 
sary for  that  purpose,  it  shaU  be  paid  in  the  same  manner  and  proportions 
aa  other  specific  legacies.*'    Wash.  Bal.  Gd.  6206  (Pierce's  Cd.  2505). 

[h]  The  Oallfomla  Statate  (0.  0.  P.  1449)  Provides:  <<The  inventory 
must  be  signed  by  the  appraisers,  and  the  executor  or  administrator  must 
take  and  subscribe  an  oath  before  an  officer  authorized  to  administer  oaths, 
that  the  inventory  contains  a  true  statement  of  all  the  estate  of  the  dece- 
dent which  has  come  to  his  knowledge  and  possession,  and  particularly  of 
all  moneys  belonging  to  the  decedent,  and  of  all  just  claims  of  the  decedent 
against  the  affiant.  The  oath  must  be  indorsed  upon  or  annexed  to  the 
inventory."    £n.  March  11,  1872. 

The  Axlsona>  Idaho,  Montana,  OUahoma,  Soatb  Dakota^  and  Wyoming 
Statutes  are  the  same  as  the  California:  Ariz.  Bev.  St.  1716;  Ida.  Bev.  St. 
5426;  Mont.  G.  C.  P.  2556;  OkL  Bev.  St  1598;  8.  D.  Pro.  Cd.  144;  VSTyo. 
Bev.  St.  4685. 

The  Kevada  Statate  Provides:  "The  inventory  shall  be  signed  by  the  ap- 
praisers, and  the  executor  or  administrator  shall  take  and  subscribe  an 
oath,  before  any  officer  authorized  to  administer  oaths,  that  the  inventory 
contains  a  true  statement  of  all  the  estate  of  the  deceased  which  haa 
come  to  his  possession  or  of  which  he  has  knowledge,  and  particularly  of  all 
moneys  belonging  to  the  deceased,  and  of  aU  just  claims  of  the  deceased 
against  the  executor  or  administrator.  The  oath  shall  be  endorsed  upon 
or  annexed  to  the  inventory."    Nev.  Comp.  L.  2876. 

The  Korth  Dakota  Statute  Provides:  "The  inventory  must  be  signed 
by  the  executor  or  administrator,  who  must  take  and  subscribe  thereon  an 
oath  before  an  officer  authorized  to  administer  oaths  that  the  inventory 

95  Estate  of  Lux,  100  Cal.  593,  35  without  any  affidavit  seems  quite  tof- 

Pac.  341.    As  a  basis  for  the  action  ficient.    Phelan   v.   Smith,   100   CU. 

by  the  eourt  in  setting  apart  a  home-  253   34  p^^  e67 
stead,  an  inventoiy  and  appraisement 
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§  302.  Bevocation  of  Letters  for  Neglect  to  Betum  Inven- 
tory.*— An  executor  or  administrator  who  neglects  or  refuses 
to  return  an  inventory  within  the  time  prescribed  therefor  is 
liable  to  have  his  letters  revoked,  and  he  becomes  answerable 
on  his  bond  for  any  injury  to  the  estate  occasioned  by  his  derelic- 
tion of  duty,  [i]  The  provision  of  the  statutes  on  this  point,  how- 
contains  a  true  statement  of  all  the  estate  of  the  decedent  which  has 
come  to  his  knowledge  and  possession  and  particularly  of  all  money  be- 
longing to  the  decedent  and  of  aU  just  claims  of  the  decedent  against  the 
affiant."    N.  D.  Rev.  Cd.  8079. 

The  Utali  Statute  ProYldes:  ''The  inventory  must  be  signed  by  the 
appraisers,  and  the  executor  or  administrator  must  take  and  subscribe 
an  oathy  indorsed  upon  the  inventory,  that  the  invehtory  contains  a  true 
statement  of  all  the  estate  of  the  decedent  which  has  come  to  his  knowl- 
edge and  possession  and  particularly  of  all  money  belonging  to  the  de- 
cedent and  of  aU  just  claims  of  the  decedent  against  the  affiant. '^  Utah 
Bev.  St.  3844. 

[i]  The  Oalifomia  Statute  (O.  O.  P.  1450)  Provides:  ''If  an  executor 
or  administrator  neglects  or  refuses  to  return  the  inventory  withia  the 
time  prescribed,  or  within  such  further  time,  not  exceeding  two  months, 
which  the  court  or  judge  shall  for  reasonable  cause  allow,  the  court  may, 
upon  notice,  revoke  the  letters  testamentary  or  of  administration,  and  the 
executor  or  administrator  is  liable  on  his  bond  for  any  injury  to  the 
estate,  or  any  person  interested  therein,  arising  from  such  failure."  En. 
March  11,  1872. 

The  Arizona^  Idaho,  Montana*  Oklahoma,  Soutb  Dakota,  and  Wyoming 
Statutes  are  practically  the  same  as  the  California.  Ariz.  Bev.  St.  1717; 
Ida.  Bev.  St.  5427;  Mont.  C.  G.  P.  2557;  Okl.  Bev.  St.  1599;  S.  D.  Pro.  Gd. 
145;  Wyo.  Bev.  St.  4686. 

The  Kevada  Statute  Provides:  "If  an  executor  or  administrator  shall 
neglect  or  refuse  to  return  the  inventory,  within  the  time  prescribed,  or 
within  such  further  time  as  the  court  or  judge  shall,  for  good  cause,  aUow, 
the  court  may,  with  or  without  further  notice,  revoke  the  letters  testa- 
mentary or  of  administration,  and  the  executor  or  administrator  shall  be 
liable  on  his  bond  for  any  injury  sustained  by  the  estate  through  his 
neglect."    Nev.  Gomp.  L.  2877. 

The  Waahlngton  Statute  Provides:  "If  any  executor  or  administrator 
shall  neglect  or  refuse  to  return  the  inventory  within  the  period  prescribed, 
or  within  such  further  time,  not  exceeding  three  months,  as  the  court 
shall  allow,  the  court  shaU  revoke  the  letters  testamentary  or  of  admin* 
istration;  and  the  executor  or  administrator  shall  be  liable  on  his  bond  to 
any  party  interested  for  the  injury  sustained  by  the  estate  through  his 
neglect."    Wash.  Bal.  Gd.  6208  (Pieree'a  Gd.  2507). 


*See  form  nwnher  164,  VoL  IL 
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ever,  is  directory  merely,  and  leaves  the  question  of  revocation 
within  the  discretion  of  the  court.^ 

26  Phelan  v.  Smith,  100  Gal.  15S,      Oay,  18  Or.  168,  22  Pae.  750;  Clancy 

84  Pac.  667;  Estate  of  Graber,  111      ^^  McElroy,  30  Wash.  567,  70  Pac 

CaL  432,  44  Pac  165;  Deck's  Estate 

T.  Gherke,  6  Cal.  666;  Estate  of  Holla-      ^^^* 


ARTICLE  n. 

POSSESSION,  COLLECTION  AND  PBE8ERVATI0N  OP  ESTATB. 

I  303.    Collection  of  property  and  actions  in  respect  thereto. 

S  304.    Bents  and  profits  of  estate. 

S  305.    Care  and  preservation  of  estate. 

9  306.    Delivery  of  estate  to  heirs  at  expiration  of  time  to  present  claims. 

S  307.    Bank  deposits — Collection  by  surviving  spouse. 

S  307a.  Assets  and  actions  in  foreign  jurisdiction. 

§  303.  Possession  of  Property  and  Actions  in  Respect  There- 
to.— ^Under  the  statutes  [a]  of  the  various  states  an  executor  or 

[a]  The  California  Statute  (O.  O.  P.  1452)  Provides:  ''The  executor  or 
administrator  is  entitled  to  the  possession  of  all  the  real  and  personal  estate 
of  the  decedent,  and  to  receive  the  rents  and  profits  of  the  real  estate  until 
the  estate  is  settled  or  untU  delivered  over  by  the  order  of  the  court  to  the 
heirs  or  devisees;  and  must  keep  in  good  tenantable  repair  all  houses, 
buildings  and  fixtures  thereon  which  are  under  his  control.  After  the  ex- 
piration of  the  time  for  the  presentation  of  claims,  he  is  not  entitled  to 
recover  the  possession  of  any  property  of  the  estate  from  any  heir,  who 
has  succeeded  to  the  property  in  his  possession  or  from  any  devisee,  or 
legatee,  to  whom  the  property  has  been  devised  or  bequeathed,  or  from 
the  assignee  of  any  such  heir,  devisee,  or  legatee,  unless  he  proves  that  the 
same  is  necessary  for  the  payment  of  debts  or  legacies,  or  of  expenses  of 
administration  already  accrued,  or  for  distribution  to  some  other  heir, 
devisee,  or  legatee  entitled  thereto.  The  heirs  or  devisees  may  themselves, 
or  jointly  with  the  executor  or  administrator,  maintain  an  action  for  the 
possession  of  the  real  estate,  or  for  the  purpose  of  quieting  title  to  the 
same,  against  any  one  except  the  executor  or  administrator;  but  this  sec- 
tion shall  not  be  so  construed  as  requiring  them  so  to  do."  En.  March 
11,  1872.     Amd.  1880,  85;  1907. 

The  Axizona  Statute  Provides:  ''The  executor  or  administrator  is  en- 
titled to  the  possession  of  all  the  real  and  personal  estate  of  the  decedent. 
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administrator  is  entitled  to  the  possession  of  both  the  real  and  the 
personal  property  of  his  decedent  until  the  estate  is  settled 
or  delivered  over  by  order  of  court  to  the  heirs  or  devisees.* 


and  to  receive  the  rents  and  profits  of  the  real  estate,  until  the  estate 
is  settled,  or  until  delivered  over  by  order  of  the  probate  court  to  the  heirs 
or  devisees;  and  must  keep  in  good  tenantable  repair  all  houses,  buildings, 
and  fixtures  thereon  which  are  under  his  control.  The  heirs  or  devisees 
may  themselves,  or  jointly  with  the  executor  or  administrator,  maintain 
an  action  for  the  possession  of  the  real  estate,  or  for  the  purpose  of  quiet- 
ing title  to  the  same,  against  anyone  except  the  executor  or  administrator." 
Aris.  Bev.  St  1719. 

The  Idaho,  Montana*  Utah,  and  Wyoming  Statutes  are  the  same  as  the 
Arizona,  except  that  instead  of  the  words  "probate  court,"  Utah  and 


i  Page  V.  Tucker,  54  Gal.  121;  Me- 
Grea  v.  Haraszthy,  51  Cal.  146;  Leon- 
ard V.  Qrant,  8  Or.  276;  Ward  v. 
Moorey,  1  Wash.  Ter.  104;  Noble  v. 
Whitten,  38  Wash.  262,  80  Pac.  451. 

The  right  of  an  administrator  to 
the  possession  of  real  estate  rests  en- 
tirely on  the  statutes,  for  at  the  com- 
mon law  the  heir  has  a  right  of  en- 
try immediately  after  the  death  of 
the  ancestor.  Clark  v.  Bundy,  29 
Or.  193,  44  Pac.  282. 

"The  administrator  is  responsible 
for  the  assets  in  his  hands,  and  so 
long  as  he  remains  in  office,  is  en- 
titled to  retain  them  in  his  posses- 
sion until  disposed  of  to  the  parties 
entitled  thereto  under  the  direction 
of  the  court."  Estate  of  Sarment, 
123  Cal.  331,  55  Pac.  1015. 

An  administrator  is  entitled  to  the 
possession  of  the  real  estate  of  the 
intestate,  whether  or  not  the  per- 
sonal estate  is  sufficient  for  the  pay- 
ment of  debts.  Harwood  v.  Mayre, 
8  Gal.  580;  Meeks  v.  Hahn,  20  GaL 
620;  Ward  v.  Moorey,  1  Wash.  Ter. 
104;  Balch  v.  Smith,  4  Wash.  497,  30 
Pac.  648. 

If  there  are  two  or  more  exeeu- 
tors,  eaoh  is  equally  entitled  to  the 


possession  of  the  estate.  Abila  v. 
Burnett,  33  GaL  658. 

An  administrator  is  entitled  to  the 
possession  of  the  property  of  the  de- 
ceased, both  real  and  personal,  for 
the  purposes  of  administration;  but 
the  county  court  has  power  to  pro- 
tect the  dower  interest  of  the  widow 
in  moneys  in  his  hands.  Butler  v. 
Smith,  20  Or.  131,  25  Pac.  381. 

Partnership  assets,  as  such,  form 
no  part  of  the  assets  of  the  estate  of 
a  deceased  partner.  Andrade  v.  Su- 
perior Gourt,  76  Gal.  463,  17  Pac 
631. 

Where  goods  sold  by  a  consignee 
had  been  consigned  to  be  sold  on 
commission,  the  proceeds,  collected  by 
the  consignee's  administrator,  form 
no  part  of  the  assets  of  the  estate. 
Btanwood  v.  Sage,  22  GaL  516. 

Upon  the  reversal  of  a  decree  of 
distribution,  the  executor  is  entitled 
to  the  restitution  of  the  entire  es- 
tate, including  any  part  that  has 
been  transferred  by  a  distributee. 
Ashton  V.  Heggerty,  130  GaL  516,  62 
Pac.  934.  And  the  probate  court  haa 
jurisdiction  to  order  distributees  to 
return  their  shares  to  the  executor. 
Heydenfeldt  v.  Superior  Gourt|  117 
GaL  348,  49  Pac.  210. 
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Therefore  he  may  maintain  ejectment  to  recover  lands  belonging 
to  the  estate,^  if  he  proceeds  within  the  time  prescribed  by  the 
statute  of  limitations,'  and  a  judgment  recovered  by  or  against 


Wjoming  use  the  word  ''court";  and  Montana  uses  the  words  ''court  or 
judge/'  and  inserts  the  words  "or  for  partition  of  after  the  words 
"quieting  title  to."  After  the  word  "control/'  Utah  inserts  the  fol- 
lowing: "and  collect  all  debts  due  to  the  decedent  or  to  the  estate."  Ida. 
Bev.  St  5429;  Mont.  G.  G.  P.  2559;  Utah  Bev.  St.  3912;  Wyo.  Bev.  St.  4688. 

The  Nevada  Statute  Provides:  ' '  The  executor  or  administrator  shaU  have 
a  right  to  the  possession  of  all  the  real  as  well  as  personal  estate  of  the 
deceased,  and  may  receive  the  rents  and  profits  of  the  real  estate  until 
the  estate  shall  be  settled,  or  until  delivered  over  by  order  of  the  district 


2  Janes  v.  Throckmorton,  57  GaL 
368;  Page  v.  Tucker,  54  GaL  121; 
Harper  v.  Struts,  53  C^L  655;  Em- 
erick  v.  Penniman,  26  GaL  119;  Gur- 
tis  V.  Herrick,  14  Gal.  117,  73  Am. 
Dee.  632;  Black  v.  Story,  7  Mont. 
238,  14  Pac  703;  Hazelton  v.  Bo- 
gardus,  8  Wash.  102,  35  Pac  602; 
McGlelland  v.  Dickenson,  2  Utah, 
100;  Gibson  v.  Slater,  42  Wash.  347, 
84  Pac.  648. 

Under  G.  G.  P.  1452,  authorizing 
heirs  or  devisees  to  join  with  the  ex- 
ecutor or  administrator  in  an  aetion 
for  the  recovery  of  real  property  be- 
longing to  the  estate,  an  heir  can- 
not compel  the  bringing  of  such  an 
aetion  by  the  executor.  Crosby  v. 
Dowd,  61  CftL  557. 

In  Mofit  V.  Bosenerans,  136  GaL 
416,  69  Pae.  87,  the  estate  being 
practically  settled,  the  power  of  the 
executor  to  sue  for  the  recovery  of 
land  was  regarded  as  terminated. 

An  administrator  of  the  estate  of 
a  married  woman  appointed  within 
six  years  after  her  death,  in  the  in- 
terest of  heirs,  may  recover  posses- 
sion of  the  neal  estate  seized  by  the 
husband  and  held  adversely  to  the 
other  heirs,  although  the  deceased  left 
no  debts.  Gibson  v.  Slater,  42  Wash. 
347,  84  Pae.  648. 


A  patent  to  land  issued  to  an  ad- 
ministrator vests  the  legal  title  in 
him  to  recover  the  premises  in  his 
own  name.  Burling  v.  Thompkins,  77 
Gal.  257,  19  Pac.  429;  Dreyfus  v. 
Badger,  108  GaL  58,  41  Pae.  279. 

It  is  not  necessary  for  the  inven- 
tory and  appraisement  to  be  set  out 
in  a  complaint  by  an  administrator 
for  the  possession  of  realty,  if  the 
defendants  appear,  by  the  record,  as 
mere  trespassers.  Black  v.  Stoiy,  7 
Mont.  238,  14  Pae.  703. 

A  certified  record  of  probate  pro- 
ceedings in  another  eounty  is  admis- 
sible in  an  action  by  the  executors  in 
an  action  to  recover  property.  Gil- 
more  V.  H.  W.  Baker  Go.,  12  Wash. 
468,  41  Pac.  124. 

In  Oregon  it  seems  an  executor  or 
administrator  cannot  maintain  an  ae- 
tion of  ejectment.  Humphreys  v. 
Taylor,  5  Or.  261;  Kohn  v.  McEinnon, 
90  Fed.  623. 

t  Pennie  v.  Hildreth,  81  GaL  127, 
22  Pac  398;  Tynan  v.  Walker,  35 
Gal.  634,  95  Am.  Dec  152;  Healy  v. 
Buchanan,  34  OaL  567. 

The  right  of  possession  resting  in 
an  executor  or  administrator  is  barred 
by  an  adverse  possession,  in  the  same 
way  as  the  right  of  possession  in  any 
oth«r  trustee.    Webb  t.  Winter,  1S5 
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him  18  an  estoppel  in  favor  of  or  against  the  heirs  or  devisees 
and  their  privies.^  He  may  also  bring  an  action  to  quiet  title, 
either  in  his  own  name  or  by  joining  with  the  heirs  or  devisees.^ 


conrt  to  the  heirs  or  devisees,  and  shaU  keep  in  good  tenantable  repair 
all  houses,  buildings  and  fences  thereon  which  are  under  his  control." 
Nev.  Comp.  L.  2879. 

The  North  Dakota  Statute  Provides:  "The  executor  or  administrator  is 
entitled  to  possession  of  all  the  real  and  personal  property  of  the  decedent 
except  the  homestead  and  other  exempt  property  reserved  by  law  to  the 
surviving  husband  or  wife  or  children;  and  must  protect  the  real  prop- 
erty from  waste  or  other  injury  and  collect  the  rents  and  profits  thereof 
until  ordered  to  surrender  the  same,  and  collect  the  goods,  chattels  and 
other  effects  of  the  decedent  and  the  debts  and  demands  of  every  descrip- 


Cal.  455,  67  Pac.  691;  McLeran  v. 
Benton,  73  CaL  329,  2  Am.  St  Bep. 
814,  14  Pac  879. 

If  an  administrator  does  not  com- 
mence an  action  of  ejectment  within 
the  time  prescribed  by  the  statute 
of  limitations,  the  heirs,  although 
minors  when  the  statute  began  to 
run,  are  barred,  and  they  may  main- 
tain an  action  against  the  adminis- 
trator and  his  bondsmen.  Jenkins  v. 
Jensen,  24  Utah,  108,  91  Am.  St.  Bep. 
783,  66  Pac.  773. 

4  Spotts  V.  Hanley,  85  Cal.  155,  24 
Pac  738;  Cunningham  v.  Ashley,  45 
Cal.  493. 

A  judgment  against  the  adminis- 
trator in  ejectment  to  oust  the  pur- 
chaser under  foreclosure  of  the  life 
tenant  has  been  held  not  to  conclude 
the  remaindermen;  for  an  adminis- 
trator is  not  a  trustee  for  a  remain- 
derman, and  the  latter  is  not  bound 
by  anything  he  may  do.  Pryor  v. 
Winter,  147  Cal.  554,  109  Am.  St. 
Bep.  162,  82  Pac.  202. 

5  Pennie  v.  Hildreth,  81  Cal.  127, 
22  Pac.  398;  McGrath  v.  Wallace,  85 
Cal.  622,  24  Pac.  793;  Woodward 
V.  Hennegan,  128  Cal.  293,  60  Pac 
769;   Curtis  v.  Sutter,  15  CaL  269; 
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Teschemacher  v.  Thompson,  18  CaL 
11,  79  Am.  Dec  151;  Blakemore  v. 
Boberts,  12  N.  D.  394,  96  N.  W.  1029. 

The  administrator,  a  living  devisee, 
and  the  heirs  of  a  deceased  devisee 
may  properly  unite  in  a  suit  to  quiet 
title  Miller  v.  Luco,  80  CaL  257,  22 
Pac  195. 

A  special  administrator  may  join 
heirs  in  an  action  to  quiet  title. 
Miller  v.  Luco,  80  CaL  257,  22  Pac 
195. 

An  executor,  upon  the  settlement 
of  his  final  account,  is  not  in  a  posi- 
tion to  represent  his  ward  as  guardian 
at  the  trial  of  an  issue  as  to  her  title 
to  property  claimed  to  belong  to  the 
estate,  his  two  positions  of  trust,  as 
executor  and  as  guardian,  being  in 
direct  antagonism  upon  the  question 
of  property  rights  involved  in  the 
proceedings,  and  the  probate  court 
has  no  jurisdiction  to  quiet  the  title 
of  the  estate  to  the  property  as 
against  the  ward.  The  executor  could 
not  be  heard  upon  appeal  from  an 
order  assuming  to  quiet  such  title,  if 
it  were  not  for  his  prospective  per- 
sonal liability  in  one  or  the  other  of 
the  estates.  Estate  of  Haas,  97  CaL 
232,  81  Ptic  893. 
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In  fact,  an  executor  or  administrator  may  maintain  any  action 
necessary  either  to  protect  his  possession  or  to  reduce  to  pos- 
session property  of  the  estate  held  by  others;  he  may  maintain 
any  action,  legal  or  equitable,  which  the  decedent  could  have 
maintained  in  his  lifetime.  It  follows  that  he  may  sue  to  cancel 
&  deed  procured  from  the  decedent  by  the  fraud  or  undue  in- 
fluence of  the  grantees.^ 

An  action  to  cancel  a  deed  may  be  continued,  after  the  death 
of  the  plaintiff,  by  his  executor  without  joining  the  devisees .•* 
An  action  to  quiet  title  to  and  recover  possession  of  land, 
brought  by  a  special  administratrix,  does  not  abate  on  the  revoca- 
tion of  her  lettersJ  And  an  action  in  ejectment  does  not  abate 
on  the  death  of  the  defendant,  but  his  personal  representative 
may  be  substituted  in  his  stead.^ ' 


tion  due  to  the  decedent  or  accruing  to  the  estate  in  hie  right,  and  safely 
keep  and  dispose  of  the  same  according  to  law."    N.  D.  Bev.  Cd.  8071. 

"Every  person  having  or  obtaining  property  of  a  decedent  without  au- 
thority from  the  executor  or  administrator  is  liable  to  account  for  the  same 
at  its  full  value  and  shall  not  be  allowed  to  retain  or  deduct  therefrom 
any  debt  due  from  such  decedent."    N.  D.  Bev.  Gd.  8072. 

The  Oklahoma  Statute  Provides:  "The  executor  or  administrator  Is 
entitled  to  the  possession  of  aU  the  real  and  personal  estate  of  the  de- 
cedent, and  to  receive  the  rents  and  profits  of  the  real  eatate,  except  the 
realty  and  improvements  thereon  properly  belonging  to  the  homestead,  and 
such  personal  property  as  is  reserved  by  law  to  the  widow  and  children  of 
the  decedent,  or  either  of  them,  until  the  estate  is  settled  or  delivered  over 
by  order  of  the  probate  court  to  the  heirs  or  devisees;  and  must  keep  in 
good  tenantable  repair  all  houses,  buildings,  and  fixtures  thereon,  which  are 
under  his  control  The  heirs  or  devisees  may  themselves,  or  jointly  with 
the  executor  or  administrator,  maintain  an  action  for  the  possession  of 


6  CoUins  V.  O  Oiaverty,  136  Gal.  31, 
68  Pac.  327.  See,  too,  Epping  y. 
V^ashington  Nat.  B.  L.  ft  I.  Go.,  44 
Or.  116,  74  Pac.  923.  An  action  to 
recover  specific  real  or  personal  prop- 
erty must  be  tried  by  a  jury.  V?'in- 
ston  V.  Grows,  28  Wash.  65,  68  Pac 
174;  FiUey  v.  Murphy,  30  V^ash.  1, 
70  Pac  107. 

A  suit  by  an  executor  to  set  aside 
a  conveyance  and  for  a  decree  that 
the  property  belongs  to  the  estate  of 
the  decedent  waa  held  maintainable 


against  an  executor  in  Stohr  y.  Stohr, 
148  Gal.  180,  82  Pac  777. 

In  Oregon  an  administrator  cannot 
sue  to  set  aside  a  deed  executed  by 
his  intestate,  without  leave  of  the 
county  court.  King  v.  Boyd,  4  Or. 
326. 

6«  Subera  y.  Jones  (8.  D.),  108  N. 
W.  26. 

7  Peck  V.  Agnew,  126  GaL  607,  69 
Pao.  125. 

•  Barrett  y.  Birge,  50  OaL  655. 
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Prior  to  the  distribution  of  an  estate,  the  heirs  are  not  entitled 
to  possession  as  against  the  executor  or  administrator,*  and  hence 
cannot  oust  him  by  an  action  in  ejectment,  even  though  he  delays 
in  settling  the  estate.^®  As  against  a  stranger,  however,  their 
right  to  take  or  recover  possession  is  recognized  both  by  the 
statutes  and  the  decisions,^^  although  their  right  to  maintain 
ejectment  pending  administration  has  in  some  instances  been 
denied  as  calculated  to  produce  confusion.^'    Likewise,  heirs  or 


the  real  estate,  or  for  the  purpose  of  quieting  title  to  the  same,  against 
any  one  except  the  executor  or  administrator."    Okl.  Rev.  St.  1601. 

The  Oregon  Statute  Proyldaa:  "The  executor  or  administrator  is  entitled 
to  the  possession  and  control  of  the  property  of  the  deceased,  both  real 
and  personal,  and  to  receive  the  rents  and  profits  thereof  until  the  admin- 
istration is  completed,  or  the  same  is  surrendered  to  the  heirs  or  devisees 
by  order  of  the  court  or  judge  thereof;  but  where  such  property,  or  any 
portion  thereof,  is  in  the  possession  of  a  third  person,  by  virtue  of  a  valid 
subsisting  lease  or  bailment,  the  possession  and  control  of  the  executor  or 
administrator  is  subordinate  to  the  right  of  the  lessee  or  bailee.    During 


9  Estate  of  Vance  (Cal.),  93  Pae. 
1010.  A  devisee  who  takes  possession 
of  the  estate  of  the  decedent  and  col- 
lects rents  is  a  trespasser.  V^ebb  T. 
Winter,  135  Oal.  455,  67  Pac.  691. 

10  Plass  V.  Plass,  121  Gal.  133,  53 
Pae.  448;  Page  v.  Tucker,  54  Cal. 
121.  An  heir  is  not  entitled  to  pos- 
session while  there  is  pending  an 
unclosed  administration  temporarily 
vacant.  Chapman  v.  Hollister,  42 
Oal.  462. 

Ordinarily  the  right  of  an  heir, 
when  administration  has  been  accom- 
plished and  the  estate  is  ready  for  dis- 
tribution, is  to  force  settlement  and 
distribution;  but  he  cannot  oust  the 
administrator  from  possession  on  the 
ground  that  he  unduly  delays  to  close 
the  administration.  Berry  v.  Eyraud, 
134  Cal.  82,  66  Pac.  74. 

11  Berry  v.  Eyraud,  134  GaL  82,  66 
Pac  74;  Phelan  v.  Smith,  100  CaL 
158,  34  Pac.  667. 

Heirs  may  take  possession  if  the 
administrator  does  not.  Clark  v* 
Bundy,  29  Or.  190,  44  Pac.  282. 


A  direction  in  a  will  for  the  con- 
version of  the  estate  into  money  does 
not  deprive  the  heir  of  the  right  to 
maintain  ejectment  for  the  land  and 
to  recover  the  rents  and  profits  there- 
of as  against  persons  other  than  the 
executor.  Colton  v.  Onderdonk,  69 
Ckl.  155,  58  Am.  Bep.  556,  10  Pae. 
395, 

la  Meeks  v.  Kirby,  47  Oal.  168;  Mc- 
Crea  v.  Haraszthy,  51  Cal.  146;  Dunn 
v.  Peterson,  4  Wash.  170,  29  Pac.  998. 

An  action  of  ejectment  for  prop- 
erty of  which  an  intestate  died  seised 
cannot  be  maintained  under  the  stat- 
ute of  this  state  by  the  heirs  of  the 
deceased,  untU  the  administration  of 
his  estate  has  been  settled,  or  the 
property  has  been  distributed  to  the 
heirs  by  a  decree  of  the  probate  court. 
Meeks  v.  Hahn,  20  CaL  620. 

The  rule  that  an  heir  of  an  owner 
of  land  eannot  maintain  an  action 
with  reference  thereto  until  a  decree 
of  distribution  has  been  rendered  ap- 
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devisees  cannot  maintain  a  suit  to  quiet  title  against  the  per- 
sonal representative  of  the  decedent,^*  yet  they  or  their  grantees 
may  prosecute  such  actions  against  strangers,  without  joining 
him;**  and  hence  may  sue  to  set  aside  deeds  executed  by  their 
ancestor,  on  the  ground  of  fraud  and  undue  influence.**  It  has 
been  thought,  however,  that  the  presence  of  special  circum- 
stances is  necessary  to  warrant  such  procedure  before  the  close 
of  the  administration.**  Still  there  would  seem  to  be  little  room 
for  doubt  as  to  the  law  on  these  questions  under  the  present 
code  provision  that  **the  heirs  or  devisees  may,  themselves,  or 
jointly  with  the  executor  or  administrator,  maintain  an  action 
for  the  possession  of  the  real  estate,  or  for  the  purpose  of  quieting 
title  to  the  same,  against  anyone  except  the  executor  or  adminis- 
trator, but  this  section  shall  not  be  construed  as  requiring  them 
so  to  do."*'' 


the  time  the  property  is  in  the  possession  or  control  of  the  executor  or 
administrator,  it  is  his  dut^  to  keep  the  same  in  repair,  and  preserve  it 
from  loss  or  decay  as  far  as  possible."    Or.  B.  &  G.  Gd.  1147. 

The  South  Dakota  Statute  Provides:  ''The  ezecntor  or  administrator  is 
entitled  to  the  possession  of  all  the  real  and  personal  estate  of  the  de- 
cedent, and  to  receive  the  rents  and  profits  of  the  real  estate,  except  the 
realty  and  improvements  thereon  properly  belonging  to  the  homestead,  and 
such  personal  property  as  is  reserved  by  law  to  the  widow  and  children 
of  the  decedent,  or  either  of  them,  until  the  estate  is  settled  or  until  de- 
livered over  by  order  of  the  county  court  to  the  heirs  or  devisees;  and 
must  keep  in  good  tenantable  repair  aU  houses,  buildings  and  fixtures 
thereon,  which  are  under  his  eontroL    The  heirs  or  devisees  may  them- 


plies  where  the  plaintiff  in  such  action 
is  the  widow  and  owned  one-half  of 
the  land  before  her  husband 's  decease 
as  a  member  of  the  community.  Law- 
rence V.  Bellingham  Bay  ete.  B.  Go., 
4  Wash.  664,  30  Pac.  1099. 

In  Nevada,  where  there  are  no  out- 
standing debts  against  an  estate,  nor 
any  existing  equity  in  favor  of  the  ad- 
ministrator, the  heirs  have  tbe  right 
of  possession  and  may  bring  ejectment 
in  their  own  names  to  recover  it. 
Gossage  v.  Grown  Point  etc.  M.  Go., 
14  Nev.  153,  disapproving  Meeks  T. 
Kirby,  47  CaL  168. 

IS  Thorpe  v.  Sampson,  84  Fed.  68. 


M  Jordan  v.  Fay,  98  Gal.  264,  33 
P^c.  95;  Tryon  y.  Huntoon,  67  GaL 
326,  7  Pac  741;  Louvall  v.  Gridley, 
70  Gal.  507,  11  Pac  777;  Toland  v. 
Toland,  123  GaL  140,  55  Pac  681. 

M  Trubody  v.  Trubody,  137  Gal. 
172,  69  Pac  968;  McDaniel  v.  Patti- 
son^  98  Gal.  86,  27  Pac  651,  32  PlEic 
805. 

16  Harper  t.  Strutz,  53  Gal.  655; 
Hazelton  v.  Bogardus,  8  Wash.  102,  35 
Pac  602. 

IT  Byer  v.  Fletcher  Byer  Co.,  126 
Gal.  482,  58  Pac  908;  compare  liie- 
Fadden  ▼.  Elbnaker,  62  GaL  348. 
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One  who  is  in  possession  of  land  as  devisee,  pending  the  set- 
tlement of  the  estate  of  the  testator,  may  maintain  an  action  in 
her  own  name  to  recover  damages  for  a  trespass  committed  after 
the  death  of  the  ancestor  and  during  her  possession.^®  And  an 
executor  may  maintain  an  action  for  a  trespass  committed  on 
the  real  estate  of  his  testator  in  his  lifetime.^* 

Heirs  are  proper  parties  to  enforce  a  trust  in  an  action  to 
compel  the  conveyance  of  the  legal  title,^  or  to  set  aside  a  trans- 
fer made  by  the  decedent.^  But  they  lack  legal  capacity  to 
maintain  an  action  for  an  accounting  and  settlement  of  a  part- 
nership of  which  he  was  a  member.  The  surviving  partner  is 
required  to  account,  not  with  the  heirs,  but  with  the  executor 
or  administrator,  regardless  of  whether  the  firm  assets  are  per- 
sonal or  real  property.^  An  administrator  is  entitled  to  trust 
property  which  the  decedent  held  in  his  lifetime,  and  is  liable 
to  account  therefor.  He  is  not  bound  to  proceed  in  the  execution 
of  the  trust,  but  must  preserve  the  fund  for  those  entitled  to 
it.2» 


felves,  or  jointly  with  the  axeentor  or  administrator,  maintain  an  action 
for  the  possession  of  the  real  estate,  or  for  the  purpose  of  quieting  title 
to  the  same,  against  any  one  except  the  executor  or  adminiatrator.''  S.  D. 
Pro.  Cd.  147. 

The  Washington  Statute  ProvidM:  ''Every  executor  or  administrator 
shaU,  after  having  qualified,  by  giving  bond  as  hereinbefore  provided  (in 
section  245,  supra),  have  a  right  to  the  immediate  possession  of  all  the  real 
as  well  as  personal  estate  of  the  deceased,  and  may  receive  the  rents  and 
profits  of  the  real  estate  until  the  estate  shall  be  settled  or  delivered  over 
by  order  of  the  court,  to  the  heirs  or  devisees,  and  shall  keep  in  tenant- 
able  repair  all  houses,  buildings,  and  fixtures  thereon,  which  are  under 
hia  eontrol.''    Wash.  BaL  Cd.  6200  (Pierce's  Cd.  2499). 


18  Colton  V.  Onderdonk,  69  Gal.  155, 
58  Am.  Bep.  556,  10  Pae.  395.  An 
action  for  trespass  after  the  death  of 
the  owner  of  land  belongs  to  the  heirs, 
Adams  v.  Slattery,  36  Colo.  35,  85 
Pac.  87.  See,  too.  Mast  v.  Sapp,  140 
N.  C.  533,  111  Am.  St  Bep.  864,  53 
8.  E.  350,  6  L.  B.  A.,  N.  8.,  837. 

l»  Haight  V.  Green,  19  CaL  113. 

so  Janes  ▼•  Throckmorton,  67  CU. 
868. 


ai  Kimball  v.  Tripp,  136  OaL  631, 
69  Pac.  428. 

23  Bobertson  v.  Burrell,  110  CaL 
568,  42  Pac.  1086;  Bell  v.  Hudson, 
73  CaL  285,  2  Am.  St  Bep.  791,  14 
Pfcc  791. 

28  Estate  of  Belt,  29  Wash.  535,  92 
Am.  St  Bep.  916,  70  Pac.  74.  Where 
a  deed  of  trust  of  real  and  personal 
property  directed  the  trustee  to  hold 
the  proper^  and  apply  the  net  income 
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Until  distribution  is  made,  the  executor  or  administrator  is 
entitled  to  the  possession  of  the  personal  as  well  as  the  real  es- 
tate of  the  decedent,^  and  may  enforce  his  rights  by  an  action 


to  the  support  of  the  grantor,  ''and 
on  the  decease  of  the  ndd  trustee  to 
turn  said  estate  over  to  the  heirs, 
executors,  or  administrators  of  said 
trustor,  as  the  same  maj  in  and  hj 
law  be  proper  and  provide,"  on  the 
death  of  such  trustor,  leaving  a  will, 
the  executor,  and  not  the  heirs,  has 
the  right  to  the  possession  of  such 
property  until  distribution  under  the 
will.  Heinta  T.  Hoover,  138  GaL  372, 
71  Pac.  447. 

In  Murphy  v.  Clayton,  113  Gal.  153, 
45  Pac.  267,  the  beneficiary  in  a  re- 
sulting trust  in  land  enforced  hia 
rights  against  the  administrator  and 
the  general  creditors  when  the  estate 
was  insolvent. 

As  to  the  rights  of  a  testamentary 
trustee  to  deal  with  the  property  be- 
fore distribution,  see  Estate  of  O  'Con- 
nor, 2  Cal.  App.  470,  84  P^c  317. 

24  Page  V.  Tucker,  64  Gal.  121; 
Freese  v.  Hibemia  8.  ft  L.  Soc,  139 
CaL  392,  78  Pac  172;  Estate  of 
Welch,  110  Cal.  605,  42  Pac.  1089; 
Demartini  y.  AUegretti,  146  GaL  214, 
79  Pac.  871. 

Diemanda  due  testator  pass  to  the 
executor  by  relation  as  of  the  data 
of  his  death,  subject  to  any  right  of 
setoff  or  counterclaim  in  the  debtor. 
Ainsworth  y.  Bank  of  California,  119 
Cal.  475,  63  Am.  St.  Bep.  135,  61  Pac. 
952,  39  L.  B.  A.  686. 

Where  a  chattel  mortgage  provides 
that,  on  default,  in  the  payment  of 
the  debt  secured,  the  mortgagee  may 
take  possession  of  the  property,  the 
mortgagee,  in  case  of  default,  is  enti- 
tled to  the  possession  of  the  property 
as  against  the  executor  of  the  mort- 
gagor, as  well  as  against  the  mort- 


gagor himself.  Mathew  y.  Mathew, 
138  CbI.  334,  71  Pac  344. 

An  executor  holds  the  money  re- 
ceived by  him  from  the  proceeds  of 
the  estate  in  a  fiduciary  capacity  for 
the  use  of  those  interested  in  the  es- 
tate, and  it  is  his  duty  to  retain  the 
money  thus  received  until  it  can  be 
distributed  in  the  manner  provided  by 
law.  Magraw  v.  McGlynn,  26  Gal. 
420;  Ex  parte  Smith,  53  CaL  204. 

Where  a  trust  fund  is  created  by  a 
stock  exchange  association  from  which 
to  make  donations  to  the  families  of 
deceased  members,  the  sum  due  a 
family  upon  the  death  of  a  member  is 
no  part  of  his  estate,  and  is  not  recov- 
erable by  his  administrator.  Swift  v. 
San  Francisco  Stock  etc  Board,  67 
Cal.  567,  8  Pac  94. 

Where  a  deceased  gave  money  to 
the  defendant  in  trust  to  expend, 
after  her  death,  for  her  funeral,  and 
he  thus  expended  it,  her  administra- 
tor cannot  recover  such  sum  from 
him,  where  all  preferred  daima 
have  been  paid,  and  it  does  not  ap- 
pear that  the  probate  court  has  dis- 
approved of  the  payments  made  by 
him,  even  admitting  that  claims 
against  a  decedent's  estate  cannot 
properly  be  paid  without  the  sanc- 
tion of  the  probate  court.  Bedell  y. 
Scoggins  (Gal.),  40  Pac.  954. 

The  proceeds  of  an  insurance  pol- 
icy bequeathed  to  the  mother  of  the 
insured,  subject  to  his  debts,  are 
part  of  the  assets  of  the  estate. 
Quinlan  v.  Noble,  75  CaL  250,  17 
Pac.  69. 

Damages  recovered  for  the  death 
of  deceased  do  not  constitute  part 
of  his  estate,  but   go  to  his   heirs. 
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in  replevin.^  Any  interference  with  the  property  which  has  the 
effect  of  depriving  him  of  possession  amounts  to  a  conversion, 
for  which  he  may  recover  without  proving  an  indebtedness  to 
satisfy  which  the  property  is  necessary.^  And  in  case  the' inter- 
ference is  tortious,  no  demand  is  necessary  before  commencing 
the  action.*' 

§  304.  Bents  and  Profits  of  Estate — ^Prior  to  distribution,  the 
executor  or  administrator,  not  the  heirs  or  devisees,  is  entitled 
to  collect  and  receive,  and  is  responsible  for,  the  rents  and  profits 
of  the  estate  of  the  decedent.  Where  he  occupies  and  uses  the 
land,  he  becomes  liable  not  only  for  its  rental  value,  but  for  the 
profits,  if  any,  which  he  makes;  his  losses  are  his  own.^ 


Mnnro  y.  Pacific  etc.  Co.,  84  CaL  528, 
18  Am.  St.  Bep.  248,  24  Pac.  303. 
Compare  Estate  of  Tasanen,  25  Utah, 
396,  71  Pac.  984.  But  while  a  claim 
for  damages  for  death  by  wrongful 
act  is  not  a  general  asset  of  the 
estate,  it  is  a  sufficient  asset  for  the 
appointment  of  an  administrator. 
Estate  of  Lowham  (Wyo.),  85  Pae. 
445. 

SB  HaUeck  y.  Mixer,  16  Cal.  574; 
Enight  Y.  Tripp  (CaL),  49  Pae.  838, 
holding  demand  not  necessary  before 
suit.  An  executor  may  repleYin 
property  pledged  by  him  to  borrow 
money  to  pay  the  debts  of  the  es- 
tate, since  he  had  no  authority  to 
pledge  it.  Parks  y.  Mockenhaupt, 
133  Cal.  424,  68  Pac.  875. 

The  fact  that  the  sale  of  a  dece- 
dent's personal  property  by  his 
widow  to  a  third  person  was  made 
under  a  mutual  mistake  of  law,  each 
belicYing  that  the  widow  had  the 
right  to  sell  the  same,  affords  no  de- 
fense and  glYCS  rise  to  no  rights,  in 
an  action  against  the  purchaser  l^ 
decedent's  administratrix,  where  she 
was  not  a  party  to  the  sale  or  to 
the  mistake.  Snyder  y.  Jack,  140 
Cal.  584,  74  Pac.  139,  355. 

An  administrator  cannot  maintain 
an  action  to  recover  personal  prop- 


erty belonging  to  the  estate  after  he 
has  ceased  to  be  administrator. 
Affierbach  y.  McQovem,  79  Cal.  268, 
21  Pac.  837. 

26  Horton  y.  Jack,  115  Cal.  29, 
46'JPac.  920;  McCoy  y.  Ayers,  2 
Wash.  Ter.  307,  5  Pac.  843.  The  ad- 
ministrator may  maintain  an  action 
for  the  wrongful  conversion  of  the 
personal  estate  of  the  deceased  inter- 
mediate the  death  and  issuance  of 
letters.  Jahns  v.  Nolting,  29  Cal. 
507.  He  may  sue  personcdly  for  the 
conversion  of  personal  property  in  his 
possession  belonging  to  different  es- 
tates. Munch  Y.  Williamson,  24  CaL 
167. 

The  transferee  of  property,  who 
caused  it  to  be  sold  by  his  agent  and 
the  proceeds  applied  to  the  payment 
of  the  indebtedness  of  the  executrix 
to  the  bank  may  be  treated  as  a 
wrongdoer  by  the  successor  of  the  ex- 
ecutrix, who  may  bring  an  action 
against  him  for  the  conversion  of  the 
property.  Estate  of  Mitchell,  126 
CaL  248,  58  Pac  549. 

27  Ham  V.  Henderson,  50  CaL  367. 

2S  See  the  statutes  under  the  pre- 
ceding section.  Washington  v.  Blacky 
83  CaL  290,  23  Pac.  300;  Page  v. 
Tucker,  54  Ckl.  121;  Estate  of  Misa- 
more,  90  CaL  169,  27  Pac.  68;  Estate 
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§  305.  Care  and  Preservation  of  Estate. — Since  tlie  executor 
or  administrator  is  intrusted  with  the  possession  and  control 
of  the  estate,  it  becomes  his  duty  to  preserve  it.  To  this  end  he 
should  keep  all  buildings  and  structures  in  repair,  but  he  should 
not,  under  ordinary  circumstances,  erect  new  ones.  It  is  the 
better  practice  for  him  to  procure  the  permission  of  the  court 
before  proceeding  to  make  a  needed  improvement  of  any  con- 
siderable magnitude;  yet  this  is  not  indispensable  to  the  allow- 
ance of  the  expenditures  in  this  account,  if  they  appear  just  and 
reasonable.^    It  is  his  duty  to  keep  the  property  insured,**  and 


of  Alfstad,  27  Wash.  175,  67  Pae. 
593.  The  court  is  anthorized  to  hear 
and  determine  the  extent  of  the  de- 
ficiency for  which  the  administrator  is 
liable  as  lessee,  in  the  settlement  of 
his  annual  account,  and  to  charge  him 
therein  for  the  deficiency.  It  is  not 
bound  to  await  the  settlement  of  his 
final  account.  Estate  of  More,  121 
GaL  609,  54  Fac.  97. 

If  an  administrator  occupies  and 
uses  the  real  estate  of  his  intestate,  he 
becomes  the  tenant  of  the  estate,  and 
must  not  only  account  to  the  estate 
for  the  rental  value  of  the  land,  but 
must,  if  he  makes  a  profit,  account 
to  the  estate  for  that  also.  If  he 
sustains  a  loss,  the  loss  is  his;  he 
must  at  aU  events  pay  the  rental  value 
of  the  land.  WaUs  v.  Walker,  37  GaL 
424,  99  Am.  Dec  290. 

The  administrator  cannot  be 
charged  with  the  rental  value  of  land 
after  it  has  been  sold  by  the  sheriff 
under  a  foreclosure  sale.  From  that 
time  the  purchaser  at  the  sale  is  en- 
titled to  the  value  of  the  use  and  oe- 
eupation.  Walls  v.  Walker,  37  GaL 
424,  99  Am.  Dee.  290. 

29  See  the  statutes  under  section 
803,  ante;  Estote  of  Freud,  131  GaL 
667,  82  AnL  St.  Bep.  407,  63  Pftc. 
1080;  Estate  of  Glos,  110  GaL  494,  42 
Pae.  971;  Estate  of  Moore,  72  Gftl. 
842,  13  Pae.  880 ;  N.  D.  Bev.  Gd.  8074. 


Bepairs  of  the  roof  of  a  dwelling 
after  a  fire  constitute  a  necessary  ex- 
pense. Estate  of  Thorn,  24  Utah, 
209,  67  Pae.  22. 

An  administrator  has  no  authority 
to  erect  a  house,  nor  to  involve  the 
estate  by  borrowing  money  to  pay 
therefor.  Bolf son  ▼.  Gannon,  3  Utah, 
232,  2  Pae  205. 

An  administrator  has  no  authority 
to  erect  an  addition  to  the  buildings 
and  charge  the  expense  to  the  estate, 
but  heirs  who  accept  the  improvements 
may  be  estopped  to  object  to  an  al- 
lowance of  the  cost  thereof.  Estate 
of  Alfstad,  27  Wash.  175,  67  Pae  593. 

A  charge  by  an  executor  for  im- 
provements made  under  an  order  au- 
thorizing him  to  make  repairs  may  be 
aUowed,  although  he  expended  more 
than  the  value  of  the  improvements,  if 
he  exercised  ordinary  discretion  and 
acted  in  good  faith.  In  re  Millenco- 
vich,  5  Nev.  161. 

30  Money  expended  by  an  adminis- 
trator for  insuring  property  is  a 
charge  entitled  to  payment  prior  to 
the  payment  of  debts.  Enscoe  ▼. 
Fletcher,  1  GaL  App.  659,  82  Pae. 
1075. 

The  supreme  court  wiU  not  inter- 
fere with  the  action  of  the  probate 
court  in  refusing  to  allow  an  adminis- 
trator a  charge  of  $154  for  insuranea 
on  a  house  which  sold  for  $650. 
tate  of  Nicholson,  1  Nev.  618. 
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to  pay  the  taxes  thereon.^  He  may,  if  the  exigencies  of  the 
case  demand,  pay  off  a  lien  or  encumbrance  on  the  real  or  per- 
sonal estate,  and  the  fact  that  the  property  thereafter  sells  for 
less  than  the  amount  of  the  lien  does  not  establish  ^ross  mis- 
management on  his  part  and  make  him  answerable  for  the  loss.^ 
He  is  bound  to  care  for  livestock  until  an  advantageous  disposi- 
tion thereof  can  be  made,  and  is  not  responsible  for  losses  in- 
curred in  so  doing,  if  he  exercises  ordinary  diligence  and  pru- 
dence.^ It  may  become  his  duty  to  carry  on  farming  operations 
for  a  time  and  incur  expenses  in  so  doing.*^  He  may  even  carry 
on  the  business  of  the  decedent,  if  such  a  course  seems  neces- 


9i  Estate  of  Herteman,  73  Cal.  545, 
15  Fae.  121;  Stftziford  ▼.  San  Fran- 
cisco, 131  Cal.  34,  63  Pae.  145;  Es- 
tate of  Heenej,  3  OaL  App.  548,  86 
Pae.  842.  The  liability  of  an  admin- 
istrator for  the  taxes  on  the  estate  is 
official,  and  not  personal,  and  on  his 
discharge  is  assumed  hj  his  successor. 
San  Francisco  ▼.  Pennie,  93  OaL  465, 
29  Pae.  66. 

Where  an  administratrix  held  a 
claim  secured  by  mortgage  against  the 
estate,  and  failed  to  list  her  mortgage 
interest,  which  exceeded  the  value  of 
the  property^  mortgaged,  for  taxation, 
bnt  permitted  the  land  to  be  taxed  at 
though  no  mortgage  existed  thereon, 
she  was  not  entitled  to  a  credit  for 
taxes  paid  hj  her  at  administratrix  on 
the  real  estate  described  in  the  mort- 
gage. Estate  of  McBougald,  146  CaL 
196,  79  Pae  875. 

S3  Estate  of  Armstrong,  125  Oftl. 
603,  58  Pae.  183;  Estate  of  Freud, 
131  Cal.  667,  82  Am.  St.  Bep.  407, 
63  Pae.  1080;  Estate  of  Knight,  12 
Cal.  200,  73  Am.  Dec.  531.  An  ad- 
ministrator will  not  be  exonerated 
from  loss  resulting  from  his  purchas- 
ing a  first  mortgage  on  land  on  which 
his  intestate's  estate  has  a  second 
mortgage,  although  he  made  such  pur- 
chase in  good  faith.  Tompkins  ▼• 
Weeks,  26  OaL  50. 


An  administrator  cannot  cancel  his 
own  mortgage  due  to  the  estate,  in 
fraud  of  the  rights  of  the  estate. 
Eastham  y.  Landon,  17  Wash.  48,  18 
Pae  739. 

The  purchase  of  a  mortgage  in  good 
faith  by  an  administrator,  whereby 
the  estate  is  benefited  hy  the  delay 
in  foreclosure,  is  sustainable.  Furth 
T.  Wyatt,  17  Nev.  180,  30  Pae.  828. 

An  executor  need  not  pay  a  bonus 
above  legal  interest  to  secure  a  loan 
with  which  to  redeem  property.  Es- 
tate of  Holladay,  18  Or.  168,  22  Pae 
760. 

88  Estate  of  Fernandez,  119  Cal. 
579,  51  Pae.  851. 

84  If  it  were  shown  that  the  charge 
for  a  harvester  was  included  in  farm- 
ing operations  voluntarily  carried 
on  by  the  executrix  at  a  loss,  it 
should  be  disallowed;  but  where  there 
is  no  evidence  or  finding  upon  that 
point,  the  allowance  cannot  be  dis- 
turbed for  that  reason.  Estate  of 
Adams,  131  Cal.  415,  63  Pae.  838. 

For  the  expense  of  cultivating  a 
farm,  an  executor  may  incur  a  per- 
sonal liability,  but  he  has  no  authority 
to  charge  the  estate  with  that  char- 
acter of  indebtedness.  Osin  v.  Young, 
1  Utah,  361. 
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v^ry,  but  m  so  doing  he  acts  upon  his  own  responsibilityf  haying 
uo  claim  to  the  profits  and  assuming  the  risk  of  losses.**  In 
short,  he  may  do  whatever  is  necessary  to  the  preservation  of  the 
t^tate  intrusted  to  his  care,  subject  to  the  contingency  of  the 
expense  being  disallowed  by  the  court  ;^  but,  as  a  rule,  his  duty 
is  confined  to  preserving  and  administering  the  estate  and  turn- 
ing it  over  to  the  heirs  or  devisees  as  soon  as  practicable,  and 
not  to  speculate  with  it,  carry  on  business  on  its  account,  or 
improve  it  for  the  benefit  of  distributees.'' 

§  306.  Delivery  of  Estate  to  Heirs  at  Espiration  of  Time  to 
Present  Claims. — ^Unless  it  appears  to  the  court  that  the  rents, 
issues  and  profits  of  the  real  estate  for  a  longer  period  are  neces- 
sary to  be  received  by  the  executor  or  administrator  wherewith 
to  pay  the  debts  of  the  deceased,  or  that  it  probably  will  be 
necessary  to  sell  the  real 'estate  for  the  payment  of  such  debts, 
the  court  must,  at  the  expiration  of  the  time  for  the  presentation 
of  claims,  direct  the  personal  representative  to  deliver  possession 
of  all  the  real  estate  to  the  heirs  or  devisees,  [b] 

[!)]  The  OaUfornia  Statute  (O.  O.  P.  1453)  Pnnldes:  ''Unless  it  satis- 
factorily appear  to  the  eonrt  that  the  rents,  issues,  and  profits  of  the  real 
estate  for  a  longer  period  are  necessarj  to  be  reeeived  by  the  executor  or 
administrator,  wherewith  to  pay  the  debts  of  the  decedent,  or  that  it  will 
probably  be  necessary  to  sell  the  real  estate  for  the  payment  of  such 
debts,  the  court,  at  the  end  of  the  time  limited  for  the  presentation  of 
claims  against  the  estate,  must  direct  the  executor  or  administrator  to 
deliver  possession  of  aU  the  real  estate  to  the  heirs  at  law  or  deviseea." 
En«  March  11,  1872.    Amd.  1880,  85. 

The  Arizona  Statute  Provides:  "Unless  it  satisfactorily  appears  to  the 
probate  court  that  the  rents,  issues  and  profits  of  the  real  estate  for  a 
longer  period  are  necessary  to  be  received  by  the  executor  or  administrator, 
wherewith  to  pay  the  debts  of  the  decedent;  or  that  it  wiU  probably  be 
necessary  to  sell  the  real  estate  for  the  payment  of  such  debts,  at  the 
end  of  ten  months  from  the  first  publication  of  the  notice  to  creditors,  the 

»  Estate  of  Bom,  80  Gal.  166,  22  „  ^rtate  of  Proud,  181  CaL  667, 

Pa«.  86;  Estate  of  Smith.  118  CaL  -_  .       _ 

462,  50  Pac.  701;  Estate  of  GianelU,  «^  ^  ^t  Bep.  407,  63  Pac  1080, 
146  Cal.  139,  79  Pac.  841.    In  Utah  "  Brenham  ▼.  Story,  39  CaL  179; 

the   statutes    authorize  executors   to  Estate  of  Moore,  72  CaL  335,  13  Pae. 

carry  on  business  of  decedents:  Utah  ^^q^ 
Bev.  St  3917. 
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§  307.    Bank  Deposits — Collection  by  Surviving  Spouse. — ^In 

a  few  states  the  legislature  has  wisely  made  provision  whereby 
the  surviving  husband  or  wife  of  a  decedent,  or  the  children 
if  there  is  no  surviving  spouse,  may,  without  obtaining  letters 
of  administration,  collect  funds  in  limited  amounts  which  the 
deceased  left  on  deposit  in  any  bank,  upon  the  presentation  of  a 
proper  aflSdavit.[c] 

§  807a.  Assets  and  Actions  in  Foreign  Jurisdiction.— A  grant 
of  letters  testamentary  or  of  administration  has  no  extraterritorial 
force  and  effect,  save  such  as  is  accorded  by  comity .*•  There- 
fore an  executor  or  administrator  appointed  in  one  state  cannot, 
as  a  matter  of  right,  sue  or  be  sued  in  another  state  in  respect 
to  the  contracts  of  the  decedent,  or  the  assets  of  his  estate.^    This 


court  muat  direct  the  executor  or  administrator  to  deliver  possession  of 
all  the  real  estate  to  the  heirs  at  law  or  devisees."    Ariz.  Bey.  St.  1720. 

The  Idaho,  Montana,  South  Dakota  and  Utah  Statntes  are  practically  the 
same  as  the  California.  Ida.  Bev.  St  5430;  Mont  C.  C.  P.  2560;  S.  D. 
Pro.  Cd.  148;  Utah  Bev.  St  3951. 

The  Oklahoma  Statute  is  the  same  as  the  Arizona.    Okl.  Bev.  St.  1602. 

The  Oregon  Statute  Provides:  "The  real  property  of  the  deceased  is  the 
property  of  those  to  whom  it  descends  by  law  or  is  devised  by  will, 
subject  to  the  possession  of  the  executor  or  administrator,  and  to  be  ap- 
plied to  the  satisfaction  of  claims  against  the  estate  (as  provided  by  law); 
but  upon  the  settlement  of  the  estate,  and  the  termination  of  the  admin- 
istration thereof,  so  much  of  such  real  property  as  remains  unsold  or  un- 
appropriated is  discharged  from  such  possession  and  liability  without  any 
order  or  decree  therefor;  but  if  there  be  any  surplus  of  the  proceeds  of  the 
sale  of  such  real  property,  or  any  part  thereof,  the  court  or  judge  thereof 
shaU  order  and  direct  a  distribution  of  such  surplus  among  those  who 
would  have  been  entitled  to  such  land  if  the  same  had  not  been  sold." 
Or.  B.  ft  C.  Gd.  1221. 

[c]  The  California  Statute  (O.  O.  P.  1454)  Provldea:  "The  surviving 
husband  or  wife  of  any  deceased  person,  or,  if  no  husband  or  wife  is 


88  CaL  C.  C.  P.  1913;  Smith  v. 
Howard,  86  Me.  203,  41  Am.  St.  Bep. 
537,  29  Atl.  1008;  In  re  Crawford's 
Estote,  68  Ohio  St  58,  96  Am.  St 
Bep.  648,  67  N.  E.  156. 

88  Barlow  v.  Coggan,  1  Wash.  Ter. 
257;  Grayson  v.  Bobertson,  122  Ala. 
330,  82  Am.  St  Bep.  80,  25  South. 


229;  Louisville  A  N.  B.  B.  Co.  v. 
Brantley's  Admr.,  96  Ky.  297,  49  Aul 
St  Bep.  291,  28  S.  W.  477;  Fugate  v. 
Moore,  86  Ya.  1045,  19  Am.  St  Bep. 
926, 11  S.  E.  1063. 

An  administrator  appointed  in  Ne- 
vada cannot  sue  to  redeem  from  a 
mortgage  on  land  of  the  decedent  in 
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4»c»^<Mr4  ferwrn  aaj,  witL&ot  procariBf  lettcn  of 


*D^/th«r  iUt«  bj  wttiaf  off  agaiart 
tfca  flMrrtgsfa  debi  waste  eoaunitted 
tti«r«c«  bj  tba  Bortfaf ea  im  poaaea- 
iioB  after  tba  daatk  of  tlw  iattfatate^ 
mm  te  ttiwvfa  danagai  for  aa  ia  jinj 
te  tfao  lao<L  Prico  T.  Ward,  25  Nov. 
tM,  65  Pae.  S49,  46  L.  ed.  469. 

Under  tbo  gtBtuim  of  Sooth  Dakota 
aotborixfag  foreign  adndniatratoia  te 
foa  or  daf end  in  that  state  in  hia 
ofielal  capaeitf  the  mmo  aa  a  real* 
dent  (8,  D«  Pro.  Cd.  253),  a  corpora- 
tfon  appointed  administrator  in  aa- 
otbsr  state  maj  sna  in  Sooth  Dakota. 
Oermantown  Trust  Co.  ▼.  Whitney 
U  S.  D.  108,  102  N.  W.  304.  See, 
t^>o,  Deringer's  Admr.  t.  Deringer's 
Admr.,  5  Hoost.  (Del)  416, 1  Am.  St. 
Bep.  150. 

Wliera  a  foreign  ezeentor,  as  tms- 
taa,  has  taken  a  note  and  mortgage 
from  his  eoezeeutor  for  a  fund  re- 
eeived  hj  the  latter  as  belonging  tv 
the  estate,  be  maj  maintain  an  action 
to  recover  the  fund,  and  to  foreclose 
the  mortgage  as  mortgagee,  without 
taking  out  letters  testamentarj  in  the 


•r  wife  of  any 
eofleet 


property  ia  aitiated,  Fox  t.  T^, 
89  Ckl.  339,  23  AsL  SI.  Bep.  47^  24 
Psc  855,  26  Pae.  897. 

4a  Bepublie  of  Hondniaa  y.  Soto, 
112  N.  Y.  310,  8  Am.  SL  Bep.  744, 
19  N.  B.  845,  2  Lu  B.  A.  642;  Mone 
T.  King,  73  N.  J.  Lu  548,  118  Am.  St. 
Bep.  702,  63  AtL  986. 

tt  If  a  domidliaij  administtator 
happens  to  be  tempoiarify  in  this 
state,  with  the  evidence  of  a  simple 
contract  debt  in  the  form  of  a  cer- 
tificate of  deposit  in  an  insolvent 
national  bank  aitnated  here,  the  an- 
cillary administrator  appointed  in  this 
state  is  entitled  to  recover  the  certifi- 
cate from  the  domiciliary  administra- 
tor after  its  rejection  by  the  receiver 
as  a  valid  claim  against  the  bank. 
McColly  ▼.  Cooper,  114  Gal.  258,  55 
Am.  St  Bep.  66,  46  Fac  82,  35  L.  B. 
A.  492. 

^  An  executor  or  administrator 
who  has  recovered  a  judgment  in  the 
state  of  his  appointment  may  sue  on 
the  judgment  and  pursue  the  judg- 
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tive  capacity  since  the  death  of  the  decedent,  for,  as  to  such,  he 
stands  in  his  individual  rather  than  in  his  official  capacity. 

It  has  been  thought  that  an  executor  or  administrator  ap- 
pointed in  one  state  may  assign  choses  and  personal  estate  in 
another  state  so  that  the  transferee  can  enforce  his  right  by 
action  in  the  foreign  jurisdiction  when  no  administration  has 
been  granted  there.**  But  the  power  of  a  domiciliary  executor 
or  administrator  to  assign  personalty  having  its  situs  in  another 
jurisdiction  results  from  the  common-law  rule  that  personal 
property  descends  to  the  representative  of  the  decedent,  and  not 
to  the  heirs ;  and  where  this  rule  no  longer  prevails,  a  domiciliary 
executor  has  no  authority  to  sell  or  assign  personalty  in  another 
state  as  against  the  ancillary  administrator  with  the  will  an- 
nexed.** 

While  an  executor  or  administrator  has  no  authority  to  pursue 
assets  of  the  estate  by  legal  process  in  a  foreign  jurisdiction,  he 
nevertheless  owes  a  duty  to  collect  them  to  the  extent  of  his 
ability  to  do  so,  and  the  court  should  compel  him  to  account 
for  his  failure  to  perform  this  duty.  There  is  no  doubt  of  his 
authority  to  receive  the  voluntary  payment  of  debts  in  a  for- 
eign jurisdiction,  at  least  if  no  ancillary  administration  has  been 


of  an^  bank,  banking  corporation  or  individual  or  firm  doing  bnsineBs  as 
bankers  any  sum  which  said  deceased  may  have  left  on  deposit  in  such 
bank  or  with  such  bankers  at  the  time  of  his  or  her  death,  provided  said 
deposit  shall  not  exceed  the  sum  of  three  hundred  dollars."  Ariz.  Bev. 
St.  837. 

"Any  bank,  banking  corporation  or  individual  or  firm  doing  business  as 
bankers,  upon  receiving  an  afidavit  stating  that  said  depositor  is  dead, 
and  that  aflELant  is  the  surviving  husband  or  wife,  as  the  case  may  be, 
and  that  the  whole  amount  that  deceased  left  on  deposit  in  any  and  aU 
savings  banks  and  banks  of  deposit,  or  with  individuals  or  firms  doing 
business  as  bankers,  in  this  territory,  does  not  exceed  the  sum  of  three 


znent  debtor  in  another  state.  Lewis 
V.  Adams,  70  CaL  403,  59  Am.  Bep. 
423,  11  Pac.  833;  Arizona  Cattle  Co. 
▼.  Huber,  4  Ariz.  69,  33  Pac.  555; 
Sogers  V.  Hatch,  8  Nev.  35. 

4S  Brown  v.  San  Francisco  Gaslight 
Co.,  58  CaL  426;  Munson  ▼.  Exchange 
National  Bank,  19  Wash.  125,  52 
Pac  1011;  Waldo  v.  Mibroy,  19  Wash. 
156^  52  Pac.  1012. 


44  Murphy  ▼.  Crouse,  135  Cal.  14,  87 
Am.  St.  Bep.  90,  66  Pac  971,  holding 
that  as  against  an  ancillary  adminis- 
trator with  the  win  annexed,  the  dom- 
iciliary executor  appointed  in  an- 
other state  has  no  power  to  sell  and 
assign  stock  in  a  bank  located  in  Cal- 
ifornia, although  such  stock  is  rega« 
larlj  ia  his  possession. 
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granted  there.  He  must  account  in  the  domiciliary  administra- 
tion for  the  money  received,  and  the  payment  will  discharge  the 
indebtedness  even  as  against  an  ancillary  administrator  subse- 
quently appointed.** 

There  is  no  privity,  either  in  law  or  estate,  between  an  ad- 
ministrator appointed  in  one  state  and  an  administrator  ap- 
pointed in  another  state,  and  a  judgment  against  one  does  not 
conclude  the  other.** 

hundred  dollars^  may  pay.  to  taid  ai&ant  any  deposit  of  said  decedent  if 
the  same  does  not  exceed  the  snm  of  three  hundred  dollars,  and  the  receipt 
of  such  afiant  shall  be  sufficient  acquittance  therefor."  Ariz.  Bot.  St. 
838. 

''Any  person  who  shall  make  a  false  affidavit  in  regard  to  any  of  the 
matters  specified  in  this  chapter,  shall  be  deemed  guiltj  of  perjury,  and 
punishable  as  provided  in  the  penal  code  for  the  punishment  of  felony." 
Aris.  Bev.  St.  839. 

tf  Estate  of  Ortiz,  86  Gal.  306,  21  46  Braithwaite  y.  Harvey,  14  Mont. 

AuL  St.  Bep.  44,  24  Pac.  1034;  Fox  208,  43  Am.  St  Bep.  625,  36  Pac  38, 

V.  Tay,  89  Gal.  339,  23  Am.  St.  Bep.  27  L.  B.  A.  101;  Price  v.  Ward,  25 

480,  24  Pac.  855,  26  Pac  897;  Joy  v.  Nev.  203,  58  Pao.  849,  46  L.  B.  A. 

Elton,  9  N.  D.  428,  83  N.  W.  876;  459. 
note  in  46  Am.  St.  Bep.  664. 
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S  308.  Liability  for  wrongful  appropriation. 

§  309.  Filing  of  complaint  and  citation  to  suspected  person. 

9  310.  Examination  of  person  cited. 

S  311.  Accounting  by  person  intrusted  with  estate. 

I  308.  Liability  for  Wrongful  Appropriation.— The  codes  de- 
clare that  anyone  who  embezzles,  conceals  or  fraudulently  dis- 
poses of  the  money,  goods  or  effects  of  a  deceased  person  is 
chargeable  therewith,  and  liable  to  an  action  by  the  executor 
or  administrator  for  double  the  value  of  the  property  thus  wrong* 
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fully  appropriated,  [a]  The  statute  does  not  ^ive  a  new  right 
or  remedy  where  none  before  existed,  for,  independently  of  any 
statute,  an  executor  or  administrator  may  maintain  an  action  in 
the  nature  of  trover  for  conversion  of  the  personal  estate  of  his 
decedent,  although  the  wrong  was  committed  prior  to  the  grant 
of  letters.  The  code  provision  merely  serves  to  increase  the 
measure  of  damages.    And  it  is  not  a  penal,  but  a  remedial, 

[a]  The  Oalifornla  Statate  (O.  O.  P.  1458)  Provides:  <'If  any  petson 
embezzles,  conceals,  smuggles,  or  fraudulently  disposes  of  any  of  the 
moneys,  goods,  chattels,  or  effects  of  a  decedent,  he  is  chargeable  there- 
with, and  liable  to  an  action  by  the  executor  or  administrator  of  the  estate 
for  double  the  value  of  the  property,  so  embezzled,  concealed,  smuggled, 
or  fraudulently  disposed  of,  to  be  recovered  for  the  benefit  of  the  estate." 
En.  March  11,  1872.    Amd.  1907. 

The  Arizona  Statate  Provides:  ''If  any  person,  before  the  granting  of 
letters  testamentary  or  of  administration,  embezzles  or  alienates  any 
of  the  moneys,  goods,  chattels  or  effects  of  a  decedent,  lie  is  chargeable 
therewith  and  liable  to  an  action  by  the  executor  or  administrator  of  the 
estate  for  double  the  value  of  the  property  so  embezzled  or  alienated, 
to  be  recovered  for  the  benefit  of  the  estate."    Ariz.  Bev.  St.  1721. 

The  Idaho,  Montana,  Oklahoma,  South  Dakota,  Washington,  and  Wyoming 
Statutes  are  the  same  as  the  Arizona,  except  that  instead  of  the  words 
''is  chargeable  therewith,  and"  the  Washington  statute  reads:  "shall 
stand  chargeable  and  be."  Ida.  Bev.  St.  5431;  Mont.  G.  C.  P.  2570;  Okl. 
Bev.  St.  1603;  S.  D.  Pro.  Cd.  149;  Wash.  Bal.  Gd.  6211  (Pierce's  Gd.  2510); 
Wyo.  Bev.  St.  4689. 

The  M'evada  Statate  Provides:  "If  any  person,  before  the  granting  of 
letters  testamentary  or  of  administration,  shall  convert  to  his  or  her  own 
use,  take  or  alienate  any  of  the  moneys,  goods,  chattels  or  effects  of  any 
deceased  person,  he  shall  stand  chargeable  and  be  liable  to  an  action  by 
the  executor  or  administrator  of  the  estate  for  double  the  value  of  the 
property  so  converted,  taken  or  alienated,  to  be  recovered  for  the  benefit 
of  the  estate."    Nev.  Gomp.  L.  2881. 

The  M'orth  Dakota  Statute  Provides:  "Any  person  who  embezzles,  con- 
ceals or  alienates  any  moneys,  goods,  chattels  or  effects  of  a  decedent  is 
liable  in  a  civil  action  for  double  the  value  of  such  property  or  for  the 
return  of  the  property  with  damages  to  the  extent  of  its  value  to  be 
recovered  by  the  executor  or  administrator  for  the  benefit  of  the  estate." 
N.  D.  Bev.  Gd.  8073. 

Another  section  of  the  North,  Dakota  Statute  Provides:  "If  any  person 
before  the  granting  of  letters  testamentary  or  of  administration,  embezzles 
or  alienates  any  of  the  moneys,  goods,  chattels  or  effects  of  a  decedent, 
he  is  chargeable  therewith,  and  liable  to  an  action  by  the  executor  or 
administrator  of  the  estate  for  double  the  value  of  the  property  so  embea- 
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statute.^  The  i>ower  of  the  probate  judge  ''in  respect  to  mat- 
ters of  this  kind  is  analogous,  in  its  extent  and  object,  to  the 
power  exercised  by  courts  of  chancery  upon  bills  of  discovery."* 

§  309.  Filing  of  Complaint  and  Citation  to  Suspected  Person.'^ 
When  an  executor  or  administrator,  or  anyone  interested  in  the 
estate  of  a  deceased  person,  complains  on  oath  that  some  person 
is  suspected  of  wrongfully  appropriating  or  disposing  of  the 
effects  of  the  decedent,  or  has  in  his  possession  or  knowledge 
any  writing  which  tends  to  throw  light  upon  the  property  rights 
of  the  deceased,  or  any  last  will,  the  court  may  cite  the  sus- 
pected person  to  appear,  and  examine  him  upon  the  matter 
charged  in  the  complaint,  [b]  The  complaint,  where  a  discov- 
ery of  writings  bearing  upon  the  title  of  real  estate  is  sought, 
must  allege  specifically  that  the  person  named  has  knowledge 
or  possession  of  instruments  tending  to  disclose  the  right  or  title 
of  the  decedent  to  the  lands  described.' 

zled  or  alienated,  to  be  recovered  for  the  benefit  of  the  estate. ''  N.  D. 
Bev.  Gd.  8162. 

The  Oregon  Statute  Provides:  ''If  any  person  shall,  before  adminis- 
tration is  granted,  embezzle,  alien,  or  in  any  way  convert  to  his  own  use 
any  of  the  property  of  deceased  person,  he  is  liable  to  the  executor  or  ad- 
ministrator in  doable  the  amount  of  damages  which  may  be  assessed  there- 
for."   Or.  B.  &  G.  Cd.  1152. 

The  Utah  Statute  Provides:  ''If  any  person  embezzles  or  alienates  any 
of  the  money,  goods,  chattels,  or  effects  of  a  decedent,  he  shall  be  liable 
for  double  the  value  of  the  property  so  embezzled  or  alienated,  to  be  re- 
covered by  action  for  the  benefit  of  the  estate."    Utah  Bev.  St  3926. 

n>]  The  Calif omla  Statute  (O.  O.  P.  1459)  Provides:  "If  any  executor, 
administrator,  or  other  person  interested  in  the  estate  of  a  decedent, 
complains  to  the  superior  court,  or  a  judge  thereof,  on  oath,  that  any  person 
is  suspected  to  have  concealed,  embezzled,  smuggled,  or  fraudulently  dis- 
posed of  any  moneys,  goods,  or  chattels  of  the  decedent,  or  has  in  his 
possession  or  knowledge  any  deeds,  conveyances,  bonds,  contracts,  or  other 
writings,  which  contain  evidences  of  or  tend  to  disclose  the  right,  title, 
interest,  or  claim  of  the  decedent  to  any  real  or  personal  estate,  or  any 

1  Jahns  ▼.   Nolting,   29   Gal.   507.  s  Mesmer  v.  Jenkins,  61  CU.  151. 

As  to  the  vacation  of  a  default  judg-  .  ^  ^.     .     ^ 

ment,  see  Chvrke  V.  Baird,  98  CaL  642,  »  ^tate  v.  Distnet  Court,  35  Mont 

83  Pac  756.  '^^f  ^  ^^"^  ^ 
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S  310.  Examination  of  Person  Cited.^ — ^If  the  person  cited 
refuses  to  appear  and  submit  to  examination,  or  to  answer  inter- 
rogatories put  to  him,  the  court  may  commit  him  to  jaiL    If  he 

claim  or  demand,  or  any  loft  will,  the  said  eonrt  or  judge  may  cite  sneli 
person  to  appear  before  each  eonrt,  and  may  examine  him  on  oath  upon 
the  matter  of  such  eomplaint.  If  such  person  is  not  in  the  county  where 
the  decedent  died,  or  where  letters  have  been  granted,  he  may  be  cited 
and  examined  either  before  the  superior  court  of  the  county  where  he  is 
found,  or  before  the  superior  court  of  the  county  where  the  decedent 
died,  or  where  letters  have  been  granted.  But  if  he  appears  and  is  found 
innocent,  his  necessary  expenses  must  be  allowed  him  out  of  the  estate." 
En.  March  11,  1872.    Amd.  1880,  1886;  1907,  328. 

The  Arizona  Statute  Provides:  "If  any  executor,  administrator  or  other 
person  interested  in  the  estate  of  a  decedent,  complains  to  the  probate 
judge,  on  oath,  that  any  person  is  suspected  to  have  concealed,  embezzled, 
smus^gled,  conveyed  away  or  disposed  of  any  moneys,  goods,  or  chattels 
of  the  decedent,  or  has  in  his  possession  or  knowledge  any  deeds,  convey- 
ances, bonds,  contracts  or  other  writings  which  contain  evidences  of  or 
tend  to  disclose  the  right,  title,  interest  or  claim  of  the  decedent  to  any 
real  or  personal  estate,  or  any  claim  or  demand,  or  any  last  will,  the 
judge  may  cite  such  person  to  appear  before  the  probate  court,  and  may 
examine  him  on  oath  upon  the  matter  of  such  complaint.  If  such  person  is 
not  in  the  county  where  letters  have  been  granted,  he  may  be  cited  and 
examined  either  before  the  probate  court  of  the  county  where  he  is  found 
or  before  the  court  issuing  the  citation."    Ariz.  Be  v.  St.  1722. 

The  Idaho  Statute  is  the  same  as  the  Arizona.    Ida.  Bev.  St.  5432. 

The  Montana  Statute  Provides:  "If  any  executor  or  administrator,  or 
any  person  interested  in  the  estate  of  a  decedent,  complains  to  the  court 
or  judge,  on  oath,  that  any  person  is  suspected  to  have  concealed,  em- 
bezzled, smuggled,  conveyed  away,  or  disposed  of  any  moneys,  goods,  or 
chattels  of  the  decedent,  or  has  in  his  possession  or  knowledge  any  deeds, 
conveyances,  bonds,  contracts,  or  other  writings  which  contain  evidences 
of,  or  tend  to  disclose  the  right,  title,  interest  or  claim  of  the  decedent 
to  any  real  or  personal  estate,  or  any  claim  or  demand,  or  any  lost  will, 
the  said  court  or  judge  may  cite  such  person  to  appear  before  such  court, 
and  may  examine  him  on  oath  upon  the  matter  of  such  complaint.  If 
such  person  is  not  in  the  county  where  such  decedent  dies,  or  where  let- 
ters have  been  granted,  he  may  be  cited  and  examined  either  before  the 
district  court  or  judge  of  the  county  where  he  is  found,  or  before  the  dis- 
trict court  or  judge  of  the  county  where  the  decedent  dies,  or  where  let- 
ters have  been  granted.  But  if  he  appears  and  is  found  innocent,  his  nec- 
essary expenses  must  be  allowed  him  out  of  the  estate."  Mont.  G.  C 
P.  2571. 
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submits  himself  to  an  examination,  from  which  it  appears  that  he 
is  guilty  of  the  matters  set  forth  in  the  complaint,  the  court  may 
order  that  he  disclose  his  knowledge  to  the  executor  or  ad- 

Tho  Nevada  Statute  Prorides:  ''If  any  executor  or  administrator,  beir, 
devisee,  le^^tee,  creditor  or  other  peraon  interested  in  the  estate  of  any 
deceased  person,  shaU  complain  on  oath  to  the  district  jndge,  that  any 
person  has,  or  is  suspected  to  have  concealed,  converted  to  his  or  her  own 
use,  conveyed  away,  or  otherwise  disposed  of  any  moneys,  goods  chattels 
or  effects  of  the  deceased;  or  that  he  has  in  his  possession  or  knowledge, 
any  deeds,  conveyances,  bonds,  contracts  or  other  writings  which  contain 
evidence  of,  or  tend  to  disclose  the  right,  title  or  interest  of  the  deceased 
in  or  to  any  real  or  personal  estate,  or  any  claim  or  demand,  or  any  last 
wiU  of  the  deceased,  the  said  judge  may  cause  such  person  to  be  cited  to 
appear  before  the  district  court,  to  answer  upon  oath  upon  the  matter  of 
such  complaint.  If  such  person  be  not  in  the  county  when  letters  have 
been  granted,  he  may  be  cited  and  examined  either  before  the  court  of 
the  county  where  he  may  be  found,  or  before  the  court  issuing  the  cita- 
tion. But  if,  in  the  latter  ease,  such  person  appears  and  shall  be  found 
innocent,  his  or  her  necessary  expenses  shall  be  allowed  out  of  the  es- 
tate."   Nev.  Comp.  L.  2882. 

The  North  Dakota  Statute  Provides:  "An  executor  or  administrator 
may  present  to  the  county  court  an  affidavit  setting  forth  facts  which  tend 
to  show  that  money,  goods,  chattels,  conveyances,  bonds,  contracts  or 
other  writings  containing  evidences  of  a  right  or  claim  of  the  decedent 
to  any  property  or  of  any  demand  due  such  decedent  which  should  be  de- 
livered to  him  or  included  in  an  inventory  or  appraisal,  is  in  the  posses- 
sion or  under  the  control  of  a  person  who  withholds  or  refuses  to  account 
for  the  same,  or  that  a  person  has  knowledge  or  information  which  he  re- 
fuses to  impart  respecting  such  money,  goods,  chattels,  conveyances, 
bonds,  contracts  or  other  writings  so  that  the  same  cannot  be  discovered, 
inventoried,  or  appraised,  and  praying  that  he  may  be  required  to  appear 
and  be  examined  concerning  the  same.  If  the  court  is  satisfied  that  there 
are  reasonable  grounds  for  an  investigation  such  person  must  be  cited  to 
appear  in  person.  He  may  also  be  directed  to  appear  forthwith  and  in 
that  case  the  citation  may  be  served  at  any  time  before  the  hearing." 
N.  D.  Bev.  Cd.  8076. 

The  Oregon  Statute  Provides:  "Whenever  it  appears  probable  from  the 
affidavit  of  an  executor  or  administrator,  or  that  of  an  heir  or  other  per- 
son interested  in  the  estate,  that  any  person  has  concealed  or  in  any  way 
secreted  or  disposed  of  any  property  of  the  estate,  or  any  writing  relat- 
ing to  or  pertaining  thereto,  or  that  such  person  haa  knowledge  of  any 
such  property  or  writing  being  so  concealed,  secreted,  or  disposed  of,  and 
refuses  to  disclose  the  same  to  the  executor  or  administrator,  the  court 
or  judge  thereof,  upon  the  application  of  such  executor  or  administrator, 
may  cite  such  person  to  appear  and  answer  under  oath  eoneeming  the 
matter  charged."    Or.  B.  *  C.  Cd.  1148. 
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ministrator,  and  commit  him  to  jail  until  he  complies  with  the 
order.  The  interrogatories  and  answers  must  be  in  writing  and 
filed  with  the  coort.^    Witnesses  may  be  produced  and  examined 

Th6  Nortb  Dakota^  OklaJioma  and  Soath  Dakota  Statatas  Provlda:  ''If 

any  executor,  adminifltrator  or  other  person  interested  in  the  estate  of  a 
decedent  complains  to  the  county  court,  on  oath,  that  any  person  is  sus- 
pected to  have  concealed,  embezzled,  smuggled,  conveyed  away,  or  disposed 
of  any  moneys,  goods  or  chattels  of  the  decedent,  or  has  in  his  possession 
or  knowledge,  any  deeds,  conveyances,  bonds,  contracts,  or  other  writings 
which  contain  evidences  of,  or  tend  to  disclose  the  right,  title,  interest 
or  claim  of  the  decedent  to  any  real  or  personal  estate,  or  any  claim  or 
demand,  or  any  last  will,  the  judge  may  cite  such  person  to  appear  before 
the  county  court,  and  may  examine  him,  on  oath,  upon  the  matters  of 
such  complaint,  if  he  can  be  found  in  the  state.  But  if  cited  from  an- 
other county,  and  he  appears  and  is  found  innocent,  his  necessary  expenses 
must  be  allowed  him  out  of  the  estate."  N.  D.  Bev.  Cd.  8162;  Old.  Bev. 
St.  1604;  8.  D.  Pro.  Cd.  150. 

The  Utab  Statute  Provides:  "The  court  may  require  any  person  sus- 
pected of  having  taken  wrongful  possession  of  any  of  the  effects  of  the 
deceased,  or  of  having  had  such  effects  under  his  control,  to  appear  and 
submit  to  an  examination  under  oath  touching  such  matters;  and  if  on 
such  examination  it  appears  that  he  has  the  wrongful  possession  of  any 
such  property,  the  court  may  order  the  delivery  of  the  same  to  the  ex- 
ecutor or  administrator  of  the  estate. '^    Utah  Bev.  St.  3927. 

The  Washington  Statute  is  practically  the  same  as  the  Nevada.  Wash. 
Bal.  Cd.  6212  (Pierce's  Cd.  2511). 

The  Wyoming  Statute  Provides:  ''If  any  executor,  administrator  or 
other  person  interested  in  the  estate  of  a  decedent,  complains  in  writing, 
verified  by  oath,  to  the  court,  a  judge  or  commissioner  thereof,  that  any 
person  is  suspected  to  have  concealed,  embezzled,  smuggled,  conveyed  away 
or  disposed  of  any  moneys,  goods  or  chattels  of  the  decedent,  or  in  which 
he  has  an  interest,  or  has  in  his  possession  or  knowledge,  any  deeds,  con- 
veyances, bonds,  contracts  or  other  writings  which  contain  evidence  of  or 
tend  to  disclose  the  right,  title,  interest  or  claim  of  the  decedent  to  any 
real  or  personal  estate,  or  any  claim  or  demand,  or  any  lost  will,  the  said 
court,  judge  or  commissioner  may  cite  such  person  to  appear  before  such 
court  or  officer  and  may  examine  him  on  oath  upon  the  matter  of  such 
complaint.  If  such  person  is  not  in  the  county  where  the  decedent  dies, 
or  where  letters  have  been  granted,  he  may  be  cited  and  examined  either 
before  the  court  or  officer  of  the  county  where  he  is  found,  or  before  the 
court  or  officer  of  the  county  where  the  decedent  dies,  or  where  letters 

4  The  Washington  statute  does  not  submitted  before  any  of  them  are  an- 
contemplate  that  all  the  interrogate-  swered.  Main  v.  Hadfield,  41  Wash, 
ziea  shall  be  reduced  to  writing  and      604, 11  Am.  St.  Bep.  1027,  84  Pae.  12, 
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on  either  aide.[c]  The  statutes  do  not  go  so  far  as  to  declare 
that  the  court  may,  after  the  examination,  when  the  title  to  the 
property  is    in  dispute,  order   that  it  be    delivered  up  to  the 

have  been  granted.  But  if,  in  the  latter  ease,  he  appears  and  is  found 
innocent,  his  necessary  expenses  must  be  allowed  him  ont  of  the  estate." 
Wyo.  Eev.  St.  4690. 

[c]  The  California  Statute  (O.  O.  P.  1460)  Provides:  ''If  the  person 
so  cited  refuses  to  appear  and  submit  to  an  examination,  or  to  answer  such 
interrogatories  as  may  be  put  to  him,  touching  the  matters  of  the  com- 
plaint, the  court  may,  by  warrant  for  that  purpose,  commit  him  to  the 
county  jail,  there  to  remain  in  close  custody  until  he  submits  to  the  or- 
der of  the  court,  or  is  discharged  according  to  law.  If,  upon  such  exam- 
ination, it  appears  that  he  has  concealed,  embezzled,  smuggled,  or  fraudu- 
lently disposed  of  any  moneys,  goods,  or  chattels  of  the  decedent,  or  that 
he  has  in  his  possession  or  knowledge  any  deeds,  conveyances,  bonds,  con- 
tracts, or  other  writings  containing  evidences  of  or  tending  to  disclose 
the  right,  title,  interest,  or  claim  of  the  decedent  to  any  real  or  per- 
sonal estate,  claim,  or  demand,  or  any  lost  will  of  the  decedent,  the  court 
may  make  an  order  requiring  such  person  to  disclose  his  knowledge  there- 
of to  the  executor  or  administrator,  and  may  commit  him  to  the  county 
jail,  there  to  remain  until  the  order  is  complied  with,  or  he  is  discharged 
according  to  law;  and  all  such  interrogatories  and  answers  must  be  in 
writing,  signed  by  the  party  examined,  and  filed  in  the  court.  In  addi- 
tion to  the  examination  of  the  party,  witnesses  may  be  produced  and  ex- 
amined on  either  side."  En.  March  11,  1872.  Amd.  1873-74,  360;  1880, 
86,-  1907,  328. 

The  Arizona  Statute  Provides:  "If  the  person  so  eited  refuses  to  ap- 
pear and  submit  to  an  examination,  or  to  answer  such  interrogatories  as 
may  be  put  to  him  touching  the  matters  of  the  complaint,  the  court  may, 
by  warrant  for  that  purpose  commit  him  to  the  county  jail,  there  to  re- 
main in  dose  custody  until  he  submits  to  the  order  of  the  court  or  is 
discharged  according  to  law.  If,  upon  such  examination,  it  appears  that 
he  has  concealed,  embezzled,  smuggled,  conveyed  away  or  disposed  of  any 
moneys,  goods  or  chattels  of  the  decedent,  or  that  he  has  in  his  posses- 
sion or  knowledge  any  deeds,  conveyances,  bonds,  contracts  or  other  writ- 
ings tending  to  disclose  the  right,  title,  interest  or  claim  of  the  decedent 
to  any  real  or  personal  estate,  claim  or  demand,  or  any  lost  will  of  the 
decedent,  the  probate  court  may  make  an  order  requiring  such  person  to 
disclose  his  knowledge  thereof  to  the  executor  or  administrator,  and  may 
commit  him  to  the  county  jail,  there  to  remain  until  the  order  is  complied 
with,  or  he  is  discharged  according  to  law;  and'  aU  such  interrogatories 
and  answers  must  be  in  writing,  signed  by  the  party  examined,  and  filed 
in  the  probate  court.  The  order  for  such  disclosure  made  upon  such  ex- 
amination shaU  be  prima  facie  evidence  of  the  right  of  such  adminis- 
trator to  such  property  in  any  action  brought  for  the  recovery  thereof; 
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executor  or  administrator,  or  deposited  where  the  court  may 
order.*^ 

It  has  been  contended  that  statutes  of  this  character  are  penal, 
and  therefore  obnoxious  to  the  constitutional  guaranties  that 

and  any  judgment  recovered  therein  must  be  for  doable  the  yalue  of  the 
property  as  assessed  by  the  eoart  or  jury,  or  for  return  of  the  property 
and  damages  in  addition  thereto,  equal  to  the  value  of  such  property.  In 
addition  to  the  examination  of  the  party,  witnesses  may  be  produced  and 
examined  on  either  side."    Ariz.  Bey.  St.  1723. 

The  Idaho,  Montana^  North  Dakota,  Oklahoma,  South  Dakota  and  Wyom- 
ing Btatatea  are  the  same  as  the  Arizona,  except  that  instead  of  the  words 
"probate  court,"  Montana  uses  the  words  "court  or  judge";  South 
Dakota  uses  the  words  "county  court";  and  Wyoming  omits  the  words 
"or  jury"  in  the  latter  part  of  the  section.  Ida.  Bev.  St.  5433;  Mont. 
G.  C.  P.  2572;  N.  D.  Bev.  Gd.  8162;  OkL  Bey.  St.  1605;  S.  D.  Pro.  Cd.  151; 
Wyo.  Bev.  St.  4691. 

The  Nevada  Statute  Provides:  "If  the  person  so  cited  should  refuse  to 
appear  and  submit  to  such  examination,  or  to  testify  touching  the  matter 
of  such  complaint,  the  court  may  commit  such  person  to  the  county  jail, 
there  to  remain  confined  until  he  or  she  shall  obey  the  order  of  the  court, 
or  be  discharged  according  to  law,  and  if  upon  such  examination  it  shall 
appear  that  such  person  has  concealed,  converted  to  his  or  her  own  use, 
smuggled,  conveyed  away,  or  in  any  manner  disposed  of  any  moneys, 
goods  or  chattels  of  the  deceased,  or  that  he  has  in  his  possession  or  un- 
der his  control  any  deeds,  conveyances,  bonds,  contracts  or  other  writ- 
ings, which  contain  evidence  of,  or  tend  to  disclose,  the  right,  title,  inter- 
est or  claim  of  the  deceased  to  any  real  or  personal  estate,  claim  or  de- 
mand, or  any  last  will  of  the  deceased,  the  district  court  may  make  an 
order  requiring  such  person  to  deliver  any  such  property  or  effects  to  the 
executor  or  administrator,  at  such  time  as  the  court  may  fix,  and  should 
such  person  fail  to  comply  with  such  order,  the  court  may  commit  he  or 
she  to  the  county  jail  till  such  order  shall  be  complied  with,  or  the  per- 
son discharged  according  to  law.  The  order  of  the  court  for  the  delivery 
of  such  property  shall  be  prima  facie  evidence  of  the  right  of  the  execu- 
tor or  administrator  to  such  property  in  any  action  that  may  be  brought 
for  the  recovery  thereof;  and  any  judgment  recovered  therein  shall  be 
for  double  the  value  of  the  property,  and  damages  in  addition  thereto 
equal  to  the  value  of  such  property.  In  addition  to  the  examination  of 
the  party,  witnesses  may  be  produced  and  examined  on  either  side." 
Nev.  Gomp.  L.  2883. 

The  North  Dakota  Statute  Provides:  "On  the  attendance  of  the  person 
io  cited  he  must  be  sworn  and  examined  under  oath  and  may  be  com- 
pelled to  answer  any  question  that  may  be  put  to  him  'respecting  any 

S  Ex  parte  Oasey,  71  GaL  269,  12  Pac.  118. 
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no  person  shall  be  compelled  to  be  a  witness  against  himself  in 
a  criminal  case,  and  that  the  people  shall  be  secure  against  un- 
reasonable searches  and  seizures.  But  the  contention  is  without 
merit.®  It  has  been  unsuccessfully  contended,  moreover,  that  the 
proceedings  involve  passing  upon  the  title  to  property,  and  for 
that  reason  are  without  the  jurisdiction  of  the  probate  courtJ 

money,  goods,  chattels,  eonveyanees,  contracts  or  other  writings  specified 
in  the  preceding  section  and  make  a  faU  disclosure  of  all  the  facts  within 
his  knowledge  or  information  in  relation  thereto;  but  his  answers  cannot 
be  given  in  evidence  against  him  in  a  criminal  prosecution.  If  his  testi- 
mony tends  to  show  that  other  persons  have  knowledge  or  information 
that  will  aid  the  executor  or  administrator  in  the  discovery  of  property 
to  be  inventoried  or  appraised,  they  may  be  subpoenaed  and  examined  in 
like  manner.  After  the  examination  the  court  may  hear  the  testimony  of 
other  witnesses.  And  when  it  appears  that  a  person  so  examined  has  in 
his  possession  or  under  his  control  any  money,  goods,  chattels,  conveyances, 
contracts  or  other  writings  belonging  to  the  estate  he  may  be  ordered  and 
compelled  to  deliver  the  same  to  the  executor  or  administrator  or  to  pro- 
duce the  same  for  inventory  and  appraisement  as  the  case  requires,  unless 
he  interposes  a  written  answer  duly  verified  to  the  effect  that  he  is  the 
owner  of  the  property  or  is  entitled  to  possession  thereof  by  virtue  of  a 
special  property  therein  or  by  virtue  of  a  lien  under  which  he  obtained 
possession  in  the  lifetime  of  the  testator."    N.  D.  Bev.  Gd.  8077. 

The  Oregon  Statute  Provides:  "Such  examination  may  be  oral  or  upon 
written  interrogatories  filed  by  the  applicant,  but  in  either  case  the  an- 
swers of  the  person  cited  shall  be  reduced  to  writing,  and  subscribed  by  him 
and  filed.  If  such  person  be  not  in  the  county  where  administration  is 
granted,  the  proceeding  may  be  either  before  the  court  or  judge  thereof 
of  anch  county,  or  before  the  court  or  judge  thereof  of  the  county  where 
such  person  resides  or  may  be  found.  In  the  latter  case,  a  certified  copy 
of  the  written  interrogatories,  if  any,  and  the  examination  or  other  pro- 
ceeding thereon  or  connected  therewith,  shall  be  filed  with  the  clerk  of 
the  court  where  administration  is  granted."    Or.  B.  ft  0.  Cd.  1149. 

"If  the  person  so  cited  refuse  to  appear,  or  to  answer  such  interroga- 
tories as  may  be  allowed  to  be  put  to  him  touching  the  matter  charged,  he 
may  be  punished  for  a  contempt,  or  may  at  once  be  committed,  by  the 
warrant  of  the  judge,  to  the  county  jail,  there  to  remain  in  close  custody 
until  he  submits  to  the  order  of  the  court  or  judge."    Or.  B.  ft  0.  Cd.  1150. 

The  Utah  Statute  Proyldes:  "If,  on  being  duly  served  with  the  ordei 
of  the  court  requiring  him  to  do  so,  any  person  fails  to  appear  in  ac- 

6  Levy  V.  Superior  Court,  105  Cal.  T  Levy  v.  Superior  Court,  105  OfA 

000,  38  Pac.  965,  29  L.  B.  A.  811,  600,  38  Pac.  965,  29  L.  B.  A.  811^ 

writ  of  error  dismissed  for  want  of  writ  of  error  dismissed  in  167  U.  8. 

jurisdiction  in  167  U.  S.  175,  17  Sup.  175,  17  Sup.  Ot.  Bep.  769^  42  L.  ed. 

Ct  Bep.  769,  42  L.  ed.  126.  126. 
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§  311.  Accounting  by  Person  Intrusted  with  Estate.— The 
superior  court  may,  upon  the  complaint  of  an  executor  or  ad- 
ministrator, cite  any  person  who  has  been  intrusted  with  any 
part  of  the  estate,  to  appear  and  render  a  full  account  of  such 
property  and  effects  as  have  come  into  his  possession  in  trust 
for  the  executor  or  administrator.  In  case  he  refuses  to  appear 
and  render  the  account,  he  may  be  proceeded  against  as  provided 
in  the  preceding  section,  [d] 

eordanee  with  tueh  order;  or  if,  having  appeared,  he  refuses  to  answer  any 
question  which  the  court  deems  proper  to  put  to  him  in  the  course  of  such 
examination;  or  if  he  fail  to  comply  with  the  order  of  the  court  requiring 
him  to  deliver  the  property,  he  may  be  committed  to  the  jail  of  the  county 
until  a  compliance  is  yielded."    Utah  Bey.  St.  3928. 

The  Washington  Statute  Provides:  "If  the  person  so  cited  refuse  to  ap- 
pear and  submit  to  such  examination,  or  to  answer  such  interrogatories 
as  may  be  put  to  him,  touching  the  matter  of  such  complaint,  the  court 
may,  by  warrant  for  that  purpose,  commit  him  to  the  county  jail,  there  to 
remain  in  close  custody  until  he  shall  submit  to  the  order  of  the  court,  and 
all  such  interrogatories  and  answers  shall  be  in  writing,  and  shall  be 
signed  by  the  party  examined  and  filed  in  the  superior  court."  Wash. 
Bal.  Gd.  6213  (Pierce's  Gd.  2512). 

[d]  The  OaUfomla  Statute  (0.  0.  P.  1461)  Provides:  ''The  superior 
court,  or  a  judge  thereof,  upon  the  complaint,  on  oath,  of  any  executor  or 
administrator,  may  cite  any  person  who  has  been  intrusted  with  any  pari 
of  the  estate  of  the  decedent,  to  appear  before  such  court,  and  require 
him  to  render  a  fuU  account,  on  oath,  of  any  moneys,  goods,  chattels,  bonds, 
accounts,  or  other  property  or  papers  belonging  to  the  estate,  which  haye 
come  to  his  possession  in  trust  for  the  executor  or  administrator,  and  of  his 
proceedings  thereon;  and  if  the  person  so  cited  refuses  to  appear  and  ren- 
der such  account,  the  court  may  proceed  against  him  as  provided  in  the 
preceding  section."    En.  March  11,  1872.    Amd.  1880,  87. 

The  Arizona,  Idaho,  Montana^  Korth  Dakota^  Oklahoma,  Sonth  Dakota, 
Washington,  and  Wyoming  Statutes  are  the  same  as  the  Galifornia,  except 
that  instead  of  the  words  "superior  court  or  judge  thereof,"  Arizona, 
Idaho,  and  Oklahoma  use  the  words  ''probate  judge";  Montana,  "court  or 
judge";  North  Dakota  and  South  Dakota,  "county  judge";  Washington, 
"eourt";  and  Wyoming,  "district  court,  a  judge  or  commissioner  there- 
of.". After  the  words  "appear  before  such  court,"  Montana  inserts  the 
words  "or  judge,"  and  Wyoming  inserts  the  words  "or  officer."  Ariz. 
Bev.  St.  1724;  Ida.  Bev.  St.  5434;  Mont.  G.  G.  P.  2573;  N.  D.  Bev.  Gd.  8162; 
OkL  Bev.  St.  1606;  S.  D.  Pro.  Gd.  152;  Wash.  Bal.  Gd.  6214  (Pierce's  Gd* 
2513) ;  Wyo.  Bev.  St.  4692. . 

The  Kevada  Statute  Provides:  "The  district  judge,  upon  the  complaint 
on  oath,  of  any  executor  or  administrator  may  cause  any  person  who  shaU 


456  PBOBATE  LAW. 

have  been  entrusted  by  fuch  exeeator  or  adminiatrator  with  any  part  of 
the  estate  of  the  decedent  to  be  cited  to  appear  before  such  court,  and 
render  on  oath  a  full  account,  of  any  money,  goods,  chattels,  bonds,  ac- 
counts, or  other  papers  or  effects  belonging  to  the  estate  which  shall  have 
come  into  his  possession  in  trust  for  the  executor  or  administrator,  and  if 
the  person  so  cited  shall  fail  or  refuse  to  appear  and  render  such  account, 
he  or  she  may  be  proceeded  against  as  provided  in  the  preceding  section." 
Nev.  Comp.  St.  2884. 

The  Oregon  Statute  Provldeg:  "The  court  or  judge  thereof,  upon  the  ap- 
plication of  the  executor  or  administrator  may  cite  any  person  who  haa 
been  entrusted  with  any  of  the  property  of  the  deceased,  to  appear  and  an- 
swer concerning  the  same  when  it  appears  probable  that  such  person  re- 
fuses or  neglects  to  render  to  the  executor  or  administrator  a  true  ac- 
count thereof.  The  application  shall  be  made  and  the  proceeding  con- 
ducted in  the  manner  prescribed  in  (the  preceding  sections)  concerning 
property  or  writings  alleged  to  be  concealed,  and  with  like  effect."  Or. 
B.  *  C.  CdL  1161. 
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CHAPTER  V. 

PBOVISION  FOB  FAMILY  SUPPOBT  AND  HOMESTEAD. 

ARTICLE  L 

MONEY  ALLOWANCE,  HOMESTEAD  AND  EXEMPT  PBOPEBTY* 

f  311a.  Classes  and  s^eneral  incidents  of  homesteads. 

9  812.  Bight  of  family  to  occupy  home  and  haTe  temporarj  snpporl; 

S  dl8.  Bight  to  have  exempt  property  and  homestead  sflt  apart. 

§  814.  Duty  and  power  of  eourt  in  respect  thereto. 

9-315.  Persons  entitled  to  homestead. 

9  316.  Circumstances  affecting  or  barring  right.     - 

I  317.  Property  subject  to  appropriation. 

I  318.  Value  and  amount  of  property  appropriated. 

9  319.  Proceedings  for  setting  apart  homestead. 

9  320.  Effect  of  order  setting  apart. 

9  321.  Conclusiveness  of  order — ^Vacation  and  appeaL 

9  322.  Family  allowance  during  administration. 

9  323.  Payment  of  family  allowance. 

9  324.  Title  and  apportionment  of  property  set  apart. 

9  325.  Summary  administration  of  estates  of  limited  TaliMi 

9  326.  Property  vesting  in  children  exclusively. 

§  311a.  Olassea  and  General  Incidents  of  Homesteads.— In  this 
and  the  following  article  two  classes  of  homesteads  are  brought 
under  consideration,  namely,  voluntary  homesteads  and  probate 
homesteads.  By  a  voluntary  homestead  is  meant  one  dedicated 
during  coverture  by  the  act  of  one  .or  both  of  the  spouses;  by 
a  probate  homestead  is  meant  one  set  apart  by  the  probate  court, 
after  the  death  of  one  of  the  spouses,  for  the  benefit  of  the  sur- 
viving family.  To  each  of  these  homesteads  the  law,  for  reasons 
not  clearly  apparent,  attaches  different  incidents.  This,  however, 
is  merely  the  beginning  of  the  intricacies  of  the  homestead  law; 
for  voluntary  homesteads  differ  from  each  other,  so  far  as  the 
rights  therein  of  the  surviving  family  are  concerned,  according 
as  the  selection  has  been  made  from  community  or  from  separate 
property,  and  the  same  is  true  of  probate  homesteads.  More  par- 
ticularly speaking,  when  a  voluntary  homestead  has  been  selected 
from  community  property,  or  from  the  separate  property  of  the 
spouse  making  or  joining  in  the  selection,  it  vestSi  on  the  death 
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of  either  the  husband  or  wife,  absolutely  in  the  survivor,  still  im- 
pressed with  its  homestead  character;  but  when  it  has  been  se- 
lected from  the  separate  property  of  either  the  husband  or  wife, 
without  his  or  her  consent,  it  vests,  on  the  death  of  the  one  from 
whose  property  the  selection  has  been  made,  in  his  or  her  heirs, 
subject  to  the  power  of  the  probate  court  to  set  it  apart  for  a 
limited  period  to  the  use  of  the  family  of  the  decedent.  And 
when  a  probate  homestead  is  carved  out  of  community  property^ 
the  title  vests  absolutely  in  the  surviving  spouse  and  minor 
children;  but  when  it  is  selected  from  the  separate  estate  of 
the  deceased,  the  court  can  set  it  apart  for  a  limited  period  only, 
the  title  vesting  in  the  heirs  of  the  decedent  subject  to  the  order. 

§  812.  Bight  to  Occupy  Home  and  have  Temporary  Support.^ 
When  a  person  dies  leaving  a  widow  or  minor  children,  she  or 
they,  until  letters  are  granted  and  an  inventory  is  returned,  are 
entitled  to  remain  in  possession  of  the  dwelling-house,  the  family 
wearing  apparel,  and  the  household  furniture  of  the  decedent, 
and  they  are  also  entitled  to  a  reasonable  provision  for  their 
support,  to  be  allowed  by  the  court,  [a]     The  right  of  the  widow 

[a]  The  California  Statute  (O.  O.  P.  1464)  Pxovidfis:  <<When  a  penoB 
dies,  leaving  a  widow  or  minor  children,  the  widow  or  children,  until  let- 
ters are  granted  and  the  inventory  is  returned,  are  entitled  to  remain  in 
possession  of  the  homestead,  of  all  the  wearing  apparel  of  the  family,  and 
of  all  the  household  furniture  of  the  decedent,  and  are  also  entitled  to  a 
reasonable  provision  for  their  support,  to  be  allowed  by  the  superior  court, 
or  a  judge  thereof.''    En.  March  11,  1872.    Amd.  1880,  87. 

The  Arizona,  Idabo,  Montana,  and  Wyoming  Statutes  are  the  same  as  the 
California,  except  that  instead  of  the  words  "superior  court,  or  a  judge 
thereof,"  at  the  end  of  the  section,  Arizona  and  Idaho  have  the  words 
"probate  judge";  Montana,  "court  or  judge";  and  Wyoming,  "court,  a 
judge  or  commissioner  thereof."  Ariz.  Bev.  St.  1725;  Ida.  Bev.  St.  5440; 
Mont.  C.  C.  P.  2580;  Wyo.  Eev.  St.  4733. 

The  Nevada  Statute  Provides:  "When  any  person  shall  die  leaving  a 
widow  or  a  minor  child  or  children,  the  widow,  child,  or  children  shall  be 
entitled  to  remain  in  possession  of  the  homestead,  and  of  all  the  wearing 
apparel  and  provisions  on  hand  of  the  family,  and  all  the  household  furni- 
ture, and  shall  also  be  entitled  to  a  reasonable  provision  for  their  support, 
to  be  allowed  by  the  district  judge,  at  chambers,  or  in  eourU"  Nov.  Gomp. 
L.  2885. 


^8ee  forrm  numbers  170'17B,  Vol.  IL 


PBOVISION  FOB  FAMILY  SUPFOBT  AND  HOMESTEAD.      459 


and  minor  children  to  a  family  allowance  ia  absolute,^  and  hence 
no  notice  of  an  application  therefor  is  necessary.  In  fact,  no 
application  is  required,  but  the  court  may  make  the  order  ex 
parte  without  any  petition  therefor.'    The  order  may  be  made 

Tbe  Oklaboma  Statate  is  Bubftantially  the  same  as  South  Dakota.  OkL 
Bev.  St.  1607. 

The  Oregon  Statute  Prorides:  '<  Until  administration  of  the  estate  has 
been  granted  and  the  inventory  filed,  the  widow  and  minor  children  of  the 
deceased  are  entitled  to  remain  in  the  possession  of  the  homestead,  all  the 
wearing  apparel  of  the  family  and  household  furniture  of  the  deceased,  and 
also  to  have  a  reasonable  provision  for  their  support  during  such  periodi  to 
be  allowed  by  the  court  or  judge  thereof. '^    Or.  B.  ft  C.  Gd.  1153. 

The  South  Dakota  Statate  Provides:  ''Upon  the  death  of  either  husband 
or  wife,  the  survivor  may  continue  to  possess  and  occupy  the  whole  home- 
stead as  defined  by  law  until  it  is  otherwise  disposed  of  according  to  law; 
and  upon  the  death  of  both  husband  and  wife,  the  children  may  continue 
to  possess  and  occupy  the  homestead  until  the  youngest  child  becomes  of 
age,  and  in  addition  thereto  the  following  personal  property  must  be  im- 
mediately delivered  by  the  executor  or  administrator  to  such  surviving 
wife  or  husband,  or  child  or  children,  and  is  not  to^be  deemed  assets, 
namely:  1.  All  family  pictures.    2.  A  pew  or  other  sitting  in  any  house  of 


1  Estate  of  Pugsley,  27  Utah,  489, 

76  Pao.  560.  The  widow  has  no  other 
right  or  control  over  the  personal  es- 
tate than  to  remain  in  possession  of 
the  homestead,  wearing  apparel, 
household  furniture,  and  the  like. 
She  cannot  make  a  gift  or  transfer  of 
the  personal  estate.  Jahns  v.  Nolting, 
29  Gal.  507. 

Testamentary  power  is  subordinate 
to  the  power  of  the  court  to  set  aside 
property  for  the  support  of  the  family 
of  the  testator.  Estate  of  Davis,  69 
Cal.  460,  10  Pac.  671;  Estate  of 
Huelsman,  127  CaL  275,  59  Pac.  776. 

The  probate  court  may  make  allow- 
ance out  of  the  estate  of  a  decedent 
for  the  support  of  the  family  during 
such  time  as  may  be  necessary  in  view 
of  all  the  facts.    Estate  of  Walkerly, 

77  Oal.  646,  20  Pac.  150. 

In  Oregon,  the  right  of  a  widow  to 
remain  in  her  husband's  house  one 
year  cannot  ba  enforced  l^  an  action 


of  forcible  entry  and  detainer.    Aiken 
V.  Aiken,  12  Or.  203,  6  Pac.  682. 

3  Leach  v.  Pierce,  93  Cal.  614,  29 
Pac  235;  Estate  of  Dougherty,  34 
Mont.  336,  86  Pac  38.  The  fact  that 
payments  by  executors  to  the  widow 
for  a  family  allowance  were  without 
previous  order  of  court  does  not  de- 
prive them  of  a  right  to  credit  there- 
for to  the  extent  that  the  court  may 
find  that  they  were  reasonable  and 
proper.  Estate  of  Lux,  114  Cal.  89, 
45  Pac.  1028;  Crew  v.  Pratt,  119  CaL 
131,  51  Pac  44.  It  is  doubtful 
whether  any  order  for  an  allowance  is 
requisite.  Estate  of  Dougherty,  34 
Mont.  336,  86  Pac  38. 

A  motion  for  a  new  trial  is  not  a 
proper  procedure  after  a  court,  in 
probate  proceedings,  has  made  an  or- 
der of  allowance  to  the  widow.  Ship- 
man  V.  Unangst,  150  CaL  425,  88  Pac 
1090, 
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at  once,  upon  the  filing  of  the  petition  for  letters,  and  while  the 
court  is  without  definite  information  concerning  the  value  of 
the  estate  which  is  afforded  by  an  inventory  and  appraisement. 
The  allowance  is  intended  to  be  preliminary  or  temporary,  not 
extending  beyond  the  time  for  the  return  of  the  inventory,  for 
the  law,  as  presently  will  be  seen,  also  imposes  upon  the  court 
the  duty  to  make  a  further  allowance,  in  ease  the  property  set 
apart  to  the  use  of  the  family  is  insufficient  for  their  support, 
which  allowance  is  to  be  of  a  more  permanent  character,  continu- 
ing throughout  the  administration,  unless  the  estate  is  insolvent, 
and  then  not  longer  than  one  year.'  The  fact  that  the  words  **  un- 
til the  further  order  of  this  court"  appear  in  an  order  does  not 
prolong  its  life  beyond  the  return  of  the  inventory.* 

In  amount,  the  allowance  should  be  reasonable  in  view  of  all 
the  circumstances  of  the  case.  The  court  is  not  restricted  to 
making  provision  for  the  bare  support  of  the  widow,  but  may, 
and  should,  have  regard  for  the  manner  in  which  she  lived  during 


worship.  8.  A  lot  or  lota  in  any  burial  ground.  4.  The  family  Bible  and 
all  school  books  used  by  the  family  and  all  other  books  used  as  a  part  of 
the  family  library  not  exceeding  the  yalue  of  one  hundred  dollars.  5.  AU 
wearing  apparel  and  clothing  of  the  decedent  and  his  family.  6.  The  pro- 
visions for  the  family  necessary  for  one  year's  supply  either  provided 
or  growing,  or  both;  and  fuel  necessary  for  one  year.  7.  AU  household 
and  kitchen  furniture,  including  stoves,  beds,  bedsteads  and  bedding,  not 
exceeding  one  hundred  and  fifty  dollars  in  value.  The  executor  or  admin- 
istrator must  make  a  separate  and  distinct  inventory  of  aU  the  personal 
property  specified  in  this  section,  by  articles,  and  opposite  each  article 
giving  the  appraisal  value  of  the  same,  in  dollars  and  cents,  as  given  in 
the  general  inventory  of  the  appraisers  appointed  by  the  court,  and  re- 
turn the  same  to  the  county  court,  and  no  such  property  shaU  be  liable  for 
any  prior  debts  or  claims  whatever."    8.  D.  Pro.  Cd.  153. 

The  Utah  Statute  Provides:  ''When  a  person  dies  leaving  a  surviving 
wife  or  husband  or  minor  children,  they  shaU  be  entitled  to  remain  in  pos- 


8  Estate  of  Lux,  100  CaL  593,  35 
Pac  341. 

4  Estate  of  Bell,  142  CaL  97,  75 
Pac.  679. 

Executors  paying  to  a  widow  a  fam- 
fly  allowance  after  the  coming  in  of 
the  inventory  do  so  at  their  peril,  and 
are  subject  to  have  their  account 
therefor  surcharged  and  disallowed  by 


the  court  if  found  improper.    Grew 
▼.  Piatt,  119  G^.  138,  51  Pac  44. 

A  family  allowance  was  granted 
from  the  proceeds  of  an  estate  before 
the  return  of  the  inventoiy.  The  ex- 
ecutors continued  to  make  payments 
under  such  order  after  the  return  of 
the  inventoiy,  and  the  court  impliedly 
recognized  its  continuance  l^  subse^ 


PEOVISION  FOB  FAMILY  SUPPOBT  AND  HOMESTEAD.      461 

the  lifetime  of  her  hushand,  and  for  the  sufficiency  of  the  estate 
to  pay  the  amount  allowed.^ 

A  family  allowance  is  made  subject  to  the  right  of  the  desig* 
nated  beneficiaries  to  have  a  homestead  and  the  exempt  prop- 
erty set  apart  for  their  benefit,  and  it  does  not  constitute  a  charge 
or  lien  on  the  family  home.  No  arrears  of  such  allowance  due 
to  the  widow,  nor  any  claims  in  her  favor  against  the  estate 
as  administratrix  or  otherwise,  can  preclude  the  setting  apart 


session  of  the  homestead  and  to  the  use  of  the  property  exempt  from  ex- 
ecution until  otherwise  directed  by  the  eourt;  and  during  administration 
shall  receive  such  allowance  out  of  the  estate  as  the  court  may  deem  nec- 
essary and  reasonable  for  their  support.  Such  allowance  may  date  from 
the  death  of  the  decedent,  and  in  insolvent  estates  shall  not  continue  for 
longer  than  one  year  after  the  granting  of  letters,  and  must  be  paid  in 
preference  to  aU  other  charges,  except  expenses  of  the  funeral  and  of  ad- 
ministration."   Utah  Bev.  St.  3846. 

The  Waahington  Statute  Provides:  ''When  a  person  shall  die,  leaving  a 
widow  or  minor  child  or  children,  the  widow,  child  or  children,  shaU  be  en- 
titled to  remain  in  possession  of  the  homestead,  and  of  aU  the  wearing 
apparel  of  the  family,  and  of  aU  the  household  furniture  of  the  deceased; 
and  if  the  head  of  the  family  in  his  lifetime  had  not  complied  with  the 
provisions  of  the  law  relative  to  the  acquisition  of  a  homestead,  the  widow, 
or  the  child  or  children,  may  comply  with  such  provisions,  and  shall  be  en- 
titled on  such  compliance  to  a  homestead  as  now  provided  by  law  for  the 
head  of  a  family,  and  the  same  shaU  be  set  aside  for  the  use  of  the  widow, 
child  or  children,  and  shaU  be  exempt  from  aU  claims  for  the  payment  of 
any  debt,  whether  individual  or  community.  Said  homestead  shall  be  for 
the  use  and  support  of  said  widow,  child  or  children,  and  shall  not  be  as- 
sets in  the  hands  of  any  administrator  or  executor  for  the  debts  of  the  de- 
ceased, whether  individual  or  community.''  Wash.  Bal.  Gd.  6219  (Pierce's 
Cd.  2521). 

The  Wyoming  Statute  Provides:  ''When  any  person  dies  seised  of  a 
homestead,  leaving  a  widow  or  husband,  or  minor  children,  such  widow  or 
husband,  or  minor  children  shaU  be  entitled  to  the  homestead,  but  in  case 
there  is  neither  widow,  husband  nor  minor  children,  the  homestead  shaU  be 
liable  for  the  debts  of  the  deceased."    Wyo.  Bev.  St.  3903. 


quently  modifying  it,  and  thereafter 
granting  ex  parte  orders  authorizing 
the  custodian  of  the  funds  of  the 
estate  to  pay  certain  sums  on  account 
thereof,  under  the  mistaken  belief, 
which  was  shared  l^  creditors  of  the 
estate,  that  it  did  not  become  ineif  ect- 
ive  on  the  return  of  such  inventory. 


It  was  held  that  such  facts  did  not 
prevent  the  creditors  from  contesting 
such  payments  on  an  application  for 
the  allowance  of  the  account  of  the 
administratrix.  Estate  of  Bell,  142 
GaL  97,  76  Pac.  679. 

s  Estate  of  Stevens,  83  Gal.  322, 
17  Am.  St  Bep.  252,  23  Pae.  379. 
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of  a  homestead  to  a  minor  child  of  the  deeedent,  after  the  death 
of  the  widow,  no  previous  order  to  set  apart  a  homestead  having 
been  made.* 


§  313.    Right  to  have  Exempt  Property  and  Homestead  Set 

Apart.* — ^The  application  for  a  homestead,  then,  may  be  made  at 
any  time  before  the  close  of  the  administration.  The  code  pro- 
vides: '^Upon  the  return  of  the  inventory,  or  at  any  subsequent 
time  during  the  administration,  the  court  may,  on  its  own  motion, 
or  on  petition  therefor,  set  apart  for  the  use  of  the  surviving  hus- 
band or  wife,  or,  in  case  of  his  or  her  death,  to  the  minor 
children  of  the  decedent,  all  the  property  exempt  from  execu- 
tion,^ including  the  homestead  selected,  designated  and  recorded ; 
provided,  such  homestead  was  selected  from  the  common  prop- 
erty, or  from  the  separate  property,  of  the  persons  selecting  or 
joining  in  the  selection  of  the  same.  If  none  has  been  selected, 
designated  and  recorded,  or  in  case  the  homestead  was  selected 


6  Estate  of  Still,  117  C^  509,  49 
Pae.  463. 

T  The  power  of  the  court  on  the  re- 
turn of  the  inventoiy,  or  at  a  sabse- 
qnent  time,  to  eet  apart  exempt  prop- 
erty, ie  not  affected  by  the  fact  that 
there  ia  money  in  the  estate  that  could 
be  used,  and  that  the  executor  is  wiU- 
ing  to  pay  the  survivor  for  her  sup- 
port, under  C.  0.  P.,  section  1466. 
Estate  of  Blade,  122  OaL  434,  55 
Pac  158. 

The  farming  utensils  and  imple- 
ments of  husbandry  used  by  the  dece- 
dent in  the  cultivation  of  a  farm  of 
three  hundred  acres  may  be  set  apart 
to  his  widow  as  property  exempt  from 
execution,  although  only  the  residence 
and  about  forty  acres  of  the  land  are 
given  her  by  the  wiD.  Estate  of 
Shide,  122  GaL  434,  55  Pae.  158. 

The  proceeds  of  an  insurance  policy 
on  the  life  of  the  decedent,  payable  to 
the  administrator,  may  be  set  apart 
to  the  widow  as  exempt  from  execu- 
tion (Estate  of  Miller,  121  Gal.  353, 


53  Pac  906),  unless  the  annual  premi- 
ums exceed  five  hundred  dollars  (Es- 
tate of  Brown,  123  CkL  399,  69  Am. 
St.  Bep.  74,  55  Pae.  1055) ;  and  when 
so  set  apart,  are  exempt  from  her 
debts.  Holmes  v.  Marshall,  145  Gal. 
777, 104  Am.  St.  Bep.  86,  79  Pac  534, 
69  L.  B.  A.  67. 

A  bill  of  sale  made  by  a  widow 
after  her  husband's  death,  which  in 
express  terms  is  limited  in  its  effect 
to  any  ' '  interest  which  she  might  take 
as  heir  at  law  of  her  deceased  hus- 
band," should  not  prevent  the  pro- 
bate court  from  setting  apart  exempt 
personal  property  from  the  estate  for 
the  use  of  the  family  of  the  deceased. 
Estate  of  Moore,  57  CaL  446. 

In  North  Dakota,  where  the  dece- 
dent leaves  a  widow,  but  no  minor 
child,  the  personal  property  set  apart 
for  the  use  of  the  family  becomes  her 
absolute  property.  Fore  v.  Fone  's  Es- 
tate, 2  N.  D.  260,  50  N.  W.  712. 

Section  2829  of  the  Bevised  Stat- 
utes of  Utah,  which  provides  for  set- 
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by  the  survivor  out  of  the  separate  property  of  the  decedent,  the 
decedent  not  having  joined  therein,  the  court  must  select,  desig- 
nate and  set  apart,  and  cause  to  be  recorded,  a  homestead  for  the 
use  of  the  surviving  husband  or  wife  and  the  minor  children; 
or  if  there  be  no  surviving  husband  or  wife,  then  for  the  use 
of  the  minor  children,  in  the  manner  provided  in  article  two 
of  this  chapter,  out  of  the  common  property,  or  if  there  be  no 
common  property,  then  out  of  the  real  estate  belonging  to  the  de- 
cedent/'[b] 

[b]  The  Calif omia  Statute  (O.  O.  P.  1405)  Provides:  ''Upon  the  return 
of  the  inventory,  or  at  any  subsequent  time  during  the  administration,  the 
court  may,  on  its  own  motion,  or  on  petition  therefor,  set  apart  for  the  use 
of  the  surviving  husband  or  wife,  or,  in  ease  of  his  or  her  death,  to  the 
minor  children  of  the  decedent,  all  the  property  exempt  from  execution,  in- 
cluding the  homestead  selected,  designated,  and  recorded;  provided  such 
homestead  was  selected  from  the  common  property,  or  from  the  separate 
property,  of  the  persons  selecting  or  joining  in  the  selection  of  the  same. 
If  none  has  been  selected,  designated,  and  recorded,  or  in  case  the  home- 
stead was  selected  by  the  survivor  out  of  the  separate  property  of  the  de- 
cedent, the  decedent  not  having  joined  therein,  the  court  must  select,  des- 
ignate, and  set  apart,  and  cause  to  be  recorded,  a  homestead  for  the  use  of 
the  surviving  husband  or  wife  and  the  minor  children;  or  if  there  be  no 
surviving  husband  or  wife,  then  for  the  use  of  the  minor  children,  in  the 
manner  provided  in  article  two  of  this  chapter,  out  of  the  common  property, 
or  if  there  be  no  common  property,  then  out  of  the  real  estate  belonging 
to  the  decedent."    En.  March  11,  1872.    Amd.  1880,  87. 

The  Arizona  Statute  Provides:  "Upon  the  return  of  the  inventory,  or  at 
any  subsequent  time  during  the  administration,  the  court  or  the  probate 
judge  may,  on  his  own  motion,  or  on  petition  therefor,  set  apart  for  the  use 
of  the  surviving  husband  or  wife,  or,  the  minor  children  of  the  decedent, 
all  property  exempt  from  execution,  including  the  homestead.  The  judge 
of  the  court  must  select,  designate  and  set  apart  a  homestead  for  the  use  of 
the  persons  hereinbefore  named,  in  the  manner  provided  in  this  chapter, 
out  of  the  real  estate  belonging  to  the  decedent."    Ariz.  Bev.  St.  1726. 

The  Idaho  Statute  Provldei:  ''Upon  the  return  of  the  inventory,  or  at 
any  subsequent  time  during  the  administration,  the  court  or  the  probate 
judge,  may,  on  his  own  motion  or  on  petition  therefor,  set  apart  for  the 

ting   aside   exempt   property,   is   not  erty,  and  on  the  approval  of  his  selec- 

repealed  by  section  3847,  as  amended  tion,  it  becomes  the  act  of  the  court. 

in  1903.    Estate  of  Syndergaard,  31  If  she  is  satisfied  and  the  property 

Utah,  490,  88  Fae.  616.  selected  is  exempt  from  execution,  the 

In  Oregon  the  court  may,  with  the  administrator  cannot  complain.    Me- 

consent  of  the  widow,  appoint  a  com-  Atee  v.  MeAtee,  23  Or.  469,  32  Pae. 

missioner  to  select  the  exempt  prop-  297. 
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The  word  ^'homeatead"  is  here  nsed  in  its  popular  rather  than 
its  legal  sense — ^that  is,  as  signifying  the  place  of  the  home, 
or  the  dwelling-house  in  which  the  family  reside,  with  the  usual 
appurtenances,  including  outbuildings  and  lands  necessary  to  the 
enjoyment  thereof.*  The  term  ''family"  is  used  throughout  the 
statutes  in  this  connection  as  "synonymous  with  and  as  represent- 
ing the  surviving  wife  or  husband,  and  children  if  any."*    The 

ate  of  the  siurYiviiig  hnsband  or  wife  or  in  ease  of  Ms  or  her  death,  to  the 
minor  children  of  the  decedent,  all  the  property  exempt  from  execution,  in- 
cluding the  homestead,  selected,  designated,  and  recorded;  if  none  has  been 
selected,  designated  and  recorded,  the  judge  or  the  conrt  mast  select,  desig- 
nate, and  set  apart  and  caase  to  be  recorded,  a  homestead  for  the  use  of 
the  persons  hereinbefore  named  in  the  manner  provided  in  this  chapter,  oat 
of  the  real  estate  belonging  to  the  decedent."    Ida.  Bev.  St  5441. 

Tbs  Montana  Statute  Provides:  "Upon  the  return  of  the  inventory,  or  at 
any  subsequent  time  during  the  administration,  the  court  or  judge  may,  on 
his  own  motion,  or  on  petition  therefor,  set  apart  for  the  use  of  the  surviT- 
ing  husband  or  wife,  or,  in  case  of  his  or  her  death,  to  the  minor  children 
of  the  decedent,  aU  the  property  exempt  from  execution,  including  the 
homestead,  selected,  designated  and  recorded;  if  no  homestead  has  been 
selected,  designated  and  recorded,  the  court  or  judge  must  select,  desig- 
nate, and  set  apart,  and  cause  to  be  recorded,  a  homestead  for  the  use  of 
the  husband  or  wife  and  the  minor  children;  or  if  there  be  no  surviving 
hnsband  or  wife,  then  for  the  use  of  the  minor  children  in  the  manner 
provided  in  this  chapter,  oat  of  the  real  estate  belonging  to  the  decedent." 
liont.  C.  C.  P.  258L 

Tba  Nevada  Statate  Provides:  <<The  homestead  and  all  other  property 
exempt  by  law  from  sale  under  execution  shaU  upon  the  death  of  either 
spouse,  be  set  apart  by  the  court  as  the  sole  property  of  the  surviving 
spouse,  for  his  or  her  benefit  and  that  of  his  or  her  legitimate  child  or 
ehildren;  and  in  the  event  of  there  being  no  surviving  spouse,  or  legitimate 
child  or  children  of  either,  then  the  property  shall  be  subject  to  adminis- 
tration and  to  the  payment  of  his  or  her  liabilities;  provided,  that  the  ex- 
emption made  by  this  act  and  the  act  of  which  it  is  amendatory  shall  not 
extend  to  onmarried  persons,  except  when  they  have  the  care  and  main- 
tenance of  minor  brothers  or  sisters,  or  both,  or  of  a  brother's  or  sister's 
minor  ehildren,  or  of  a  father  or  mother,  or  of  grandparents,  or  unmar- 
ried sisters  living  In  the  house  with  them;  and  in  all  such  eases  the  ex- 
emption shall  cease  upon  the  cessation  of  the  terms  upon  which  it  is 

•  Ee7es  v.  Cjtob,  100  Cal.  322,  38  a  homestead,  for  this  section  does  not 

Am.  St.  Bep.  296,  84  Pac  722 ;  Qregg  define  it.    Estate  of  Delane^,  37  CaL 

V.  Bostwiek,  83  CaL  220,  91  Am.  Dec  178. 

637.    Besort  must  be  had  to  the  gen-  »  Phelan  v.  Smith,  100  Gal.  158, 

«ral  law  to  ascertain  what  constitutes  84  Pm.  667. 
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primary  object  of  the  law  in  directing  a  homestead  to  be  set 
apart  for  the  surviving  family  out  of  the  estate  of  a  decedent 
is  the  same  as  providing  for  the  selection  of  a  homestead  in  his 
lifetime,  namely,  to  provide  a  home  wherein  the  members  may 
find  shelter  and  protection  from  their  own  improvidence,  as  well 
as  against  the  rapacity  of  creditors.    The  general  object  of  the 

granted;  and  upon  the  death  of  such  unmarried  person,  the  property  shall 
descend  to  his  or  her  heirs,  as  in  other  cases,  unless  diaposed  of  by  will, 
subject  to  administration  and  the  payment  of  debts  and  liabilities;  and, 
provided  further,  that  no  exemption  to  the  surviving  spouse  shall  be  al- 
lowed in  eases  where  the  homestead  declaration  has  been  filed  upon  the 
separate  property  of  either  husband  or  wife. ' '    Nev.  Comp.  L.  553. 

The  North  Dakota  Statute  ProTides:  "The  avails  of  a  life  insurance 
policy  or  of  a  contract  payable  by  any  mutual  aid  or  benevolent  society, 
when  made  payable  to  the  personal  representatives  of  the  deceased,  his 
heirs  or  estate  upon  the  death  of  a  member  of  such  society  or  of  such  in- 
sured shall  not  be  subject  to  the  debts  of  the  decedent  except  by  special 
contract,  but  shall  be  inventoried  and  distributed  to  the  heirs  or  the  heirs 
at  law  of  such  decedent."    N.  D.  Bev.  Gd.  8083. 

"Upon  the  death  of  either  husband  or  wife  the  survivor,  so  long  as  he  or 
she  do  not  again  marry,  may  continue  to  possess  and  occupy  the  whole 
homestead,  and  upon  the  death  of  both  husband  and  wife  the  children  may 
continue  to  possess  and  occupy  the  same  until  otherwise  disposed  of  ac- 
cording to  law.  Such  homestead,  as  defined  in  section  5049  of  the  Civil 
Code,  must  be  ascertained  and  set  apart  as  hereinafter  prescribed  upon  the 
■election  of  the  person  or  persons  entitled  to  possession  thereof,  and  shall 
not  be  subject  to  the  payment  of  any  debt  or  liability  contracted  by  or 
existing  againat  the  husband  or  wife  or  either  of  them  previous  to  or  at 
the  time  of  the  death  of  such  husband  or  wife."    N.  D.  Bev.  Cd.  8087. 

"The  appraisers  must  procure  from  such  person  or  persons  a  description 
of  the  property  claimed  as  a  homestead  and  appraise  the  same  at  its  value 
at  the  time  of  the  death  of  the  testator  or  intestate  and  shall  if  necessary 
cause  the  boundaries  thereof  to  be  ascertained  and  marked  in  their  pres- 
ence by  a  competent  surveyor.  If  they  find  that  it  haa  been  selected  in 
such  form  as  will  materially  diminish  the  value  of  any  remaining  part  of 
the  property,  they  may  modify  its  boundaries  so  as  to  avoid  such  injury 
if  it  can  be  done  without  material  injury  to  the  homestead  property.  If 
they  find  that  the  property  selected  as  a  homestead  exceeds  In  value  the 
sum  of  five  thousand  doUars,  they  shall  in  like  manner  set  off  the  home- 
stead in  such  form  as  to  exclude  the  excess  unless  they  further  find  thai 
the  property  cannot  be  divided  without  material  injury.  They  shaU  make 
a  full  report  of  all  their  proceedings  and  findings  in  relation  to  the  home- 
stead and  annex  the  same  to  the  inventory."    N.  D.  Bev.  Cd.  8088. 

"There  shall  also  be  set  apart  absolutely  to  the  surviving  wife  or  hus- 
band or  minor  children  all  the  personal  property  of  the  testator  or  ia« 
Probata  Lsw — 80 
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homestead  laws  is  therefore  a  most  laudable  one,  and  eourts  in- 
variably give  them  a  liberal  interpretation  with  a  view  most 
effectually  to  promote  their  humane  and  beneficent  purpose  in 
favor  of  those  for  whose  benefit  the  exemption  is  intended.^^ 
However,  the  homestead  right  is  purely  a  creation  of  statute, 
and  can  be  acquired  only  by  a  substantial  compliance  therewith. 
Necessarily,  then,  the  question  whether  it  would  be  just  to  set 
apart  a  homestead  which  the  law  does  not  permit  cannot  be 
considered.**  The  statutory  provisions  in  relation  to  probate 
homesteads  and  those  in  relation  to  voluntary  homesteads  are  en- 
tirely unlike  and  in  no  wise  dependent  on  each  other.*^ 

testate  which  wonld  be  exempt  from  execution,  if  he  were  living,  includ- 
ing all  property  absolutely  exempt  and  other  property  selected  by  the  per- 
son or  persons  entitled  thereto  to  the  amount  in  value  of  fifteen  hundred 
dollars  according  to  the  appraisement  and  such  property  shall  not  be  lia- 
ble for  any  prior  debt  of  the  decedent  except  the  necessary  charges  of  his 
last  sickness  and  funeral  and  expenses  of  the  administration  when  there 
are  no  other  assets  available  for  the  payment  of  such  charges."  N.  D.  Bev. 
Gd.  8089. 

''Upon  the  return  of  the  inventory  and  appraisement,  the  court  must 
fix  a  day  for  hearing  objections  thereto  concerning  the  homestead  and 
other  exempt  property  and  the  executor  or  administrator  must  cause  notice 
thereof  to  be  given  to  all  parties  interested.  At  the  hearing  the  court 
may  confirm  the  proceedings  as  to  the  inventory  and  appraisement  or 
modify  the  same  or  set  them  aside  and  order  a  new  appraisement  as  justice 
requires.  If  the  court  finds  that  the  homestead  exceeds  in  value  the  sum 
of  five  thousand  dollars  and  further  finds  that  the  property  cannot  be  di- 
vided without  material  injury,  the  order  setting  it  apart  must  determine 
the  amount  of  such  excess  and  the  property  may  thereafter  be  subjected  to 
the  payment  of  the  debts  in  the  same  manner  as  other  property  to  the  ex- 
tent of  the  excess  so  determined  after  all  the  other  available  property  has 
been  exhausted."    N.  D.  Bev.  Od.  8090. 

The  Oklahoma  Statutes  are  the  same  as  the  South  Dakota.  Okl.  Bev. 
St.  1608,  1609. 

The  Oregon  Statute  Provides:  ''Upon  the  filing  of  the  inventory,  the 
court  or  judge  thereof  shall  make  an  order,  setting  apart,  for  the  widow  or 
minor  children  of  the  deceased,  if  any,  all  the  property  of  the  estate  by 
law  exempt  from  execution.    The  property  thus  set  apart,  if  there  be  a 

10  Estate  of  Adams,  128  Oal.  380^  u  Estate  of  Gallagher,  184  Gal.  96, 

57  Fac.  569,  60  Pac.  965;  Keyes  v.  66  Pac  70;   Tyrrell  v.  Baldwin,  78 

Pyrus,  100  Gal.  322,  38  Am.  St.  Bep.  Gal.  470,  21  Pac.  116. 
296,  34  Pac  722;  Estate  of  Schmidt^  u  Estate  of  Walkerly,  81  (M.  683, 

94  Gal.  834,  29  Pae.  714.  22  Pao.  888. 
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§  314.    Duty  and  Power  of  Court  in  Respect  Thereto. — The 

duty  of  the  court  to  set  apart  a  homestead  when  a  proper  ap- 
plication therefor  is  made  is  imperative.  It  has  no  discretion 
to  refuse  the  application,  but  must  grant  it,  for  the  words  ''may 
set  apart,"  as  employed  in  the  statute,  are  construed  "must  set 
apart.  "^» 

The  adjudication  of  questions  of  title  is  foreign  to  the  juris- 
diction of  the  probate  court  in  setting  apart  premises  for  a  home- 
stead. For  instance,  in  proceedings  to  set  apart  to  a  widow  a 
homestead  created  by  declaration  in  the  lifetime  of  the  husband. 


widow,  ift  her  property,  to  be  used  or  expended  by  her  in  the  maintenance 
of  herself  and  minor  children,  if  any;  or  if  there  be  no  widow,  it  is  the 
property  of  the  minor  child;  or  if  more  than  one,  of  the  minor  children  in 
equal  shares,  to  be  used  or  expended  in  the  nurture  and  education  of  such 
child  or  children,  by  the  guardian  thereof  as  the  law  directs."  Or.  B.  ft 
C.  Cd.  1154. 

The  Sonfli  Dakota  Statute  Provides:  ''Upon  the  death  of  either  husband 
or  wife,  the  survivor  may  continue  to  possess  and  occupy  the  whole  home- 
stead as  defined  by  law  until  it  is  otherwise  disposed  of  according  to  law; 
and  upon  the  death  of  both  husband  and  wife  the  children  may  continue  to 
possess  and  occupy  the  homestead  untU  the  youngest  child  becomes  of 
age "    S.  D.  Pro.  Cd.  153. 

"In  addition  to  the  property  mentioned  in  the  preceding  section,  there 
shall  also  be  allowed  and  set  apart  to  the  surviving  wife  or  husband,  or 
the  minor  child  or  children  of  the  decedent,  all  such  personal  property  or 
money  as  is  exempt  by  law  from  levy  and  sale  on  execution  or  other  final 
process  from  any  court,  to  be,  with  the  homestead,  possessed  and  used  by 
them;  and  the  executor  or  administrator  must  make  and  return  a  separate 
and  distinct  inventory  thereof  in  the  same  manner  as  required  for  the  prop- 


18  Demartin  v.  Demartin,  85  Cal. 
71,  24  Pac.  594;  Tyrrell  v.  Baldwin, 
78  Cal.  470,  21  Pac  116;  Estate  of 
Burton,  63  Cal.  36;  Ballentine's  Es- 
tate, 46  Cal.  696;  Estate  of  Walley, 
11  Nev.  260;  Estate  of  Syndegaard, 
31  Utah,  490,  88  Pac.  616. 

Upon  the  death  of  the  husband, 
leaving  surviving  him  a  widow  and 
child,  or  children,  it  is  the  duty  of 
the  probate  court  to  set  aside  the 
homestead  to  the  use  of  the  widow. 
Estate  of  Wixom,  35  Cal.  320. 

Where  premises  selected  as  a  home- 
stead do  not  exceed  five  thousand  dol- 


lars in  value,  it  is  the  imperative  duty 
of  the  court,  in  probate  proceedings, 
to  set  them  apart  as  a  homestead. 
Estate  of  McCarthy,  1  CaL  App.  467, 
82  Pac.  635. 

When  the  application  is  made  under 
0.  0.  P.,  section  1465,  for  a  homestead 
for  the  use  of  the  minor  children  of  a 
deceased,  whose  estate  is  in  course  of 
settlement,  the  court  has  no  discretion 
in  the  matter,  but  must  grant  the  ap- 
plication, though  the  deceased  has  dis- 
posed of  the  property  sought  to  be 
set  aside.  Estate  of  Davis,  69  CaL 
458,  10  P&c  67L 
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the  probate  court  cannot  pass  upon  the  validity  of  mortgages  ex- 
isting on  the  property ;  **  and  under  the  petition  of  a  widow 
merely  to  set  apart  to  her  a  homestead  from  the  separate  estate 
of  her  husband,  the  court  has  no  jurisdiction  to  adjudicate  the 
question  in  whom  the  remainder  vests.**  On  the  other  hand,  the 
superior  court,  sitting  in  an  ejectment  suit,  cannot  assume  the 
functions  appertaining  to  the  same  court  when  sitting  as  a  pro- 
bate court,  and  set  apart,  as  a  homestead  for  minor  children,  land 
•ought  to  be  recovered  by  the  administrator.** 

§  315.  Persons  Entitled  to  Homestead. — ^A  surviving  spouse, 
whether  husband  or  wife,  is  entitled  to  have  a  homestead  set 
apart  for  his  or  her  benefit  and  the  benefit  of  the  minor  chil- 
dren.*'' In  case  there  are  no  children,  the  surviving  spouse, 
nevertheless,  has  a  right  to  a  homestead.*^    It  is  a  consideration 

erty  mentioned  in  the  preceding  section;  and  no  such  property  shall  be  lia- 
ble for  any  prior  debts  or  claims  against  the  decedent,  except  when  there 
are  no  assets  therennto  available  for  the  payment  of  the  necessary  ex- 
penses of  his  last  illness,  funeral  charges  and  expenses  of  administration." 
8.  D.  Pro.  Cd.  154. 

"It  no  homestead  has  been  selected,  marked  out,  platted  and  recorded, 
as  provided  by  the  homestead  law,  the  judge  of  the  county  court  must 
cause  the  same  to  be  done  according  to  the  provisions  of  said  law."  8.  D. 
Pro.  Cd.  155. 

''The  homestead  is  not  subject  to  the  payment  of  any  debt  or  liability 
contracted  by  or  existing  against  the  husband  and  wife,  or  either  of  them 
previous  to  or  at  the  time  of  the  death  of  such  husband  or  wife,  except  as 
provided  in  the  law  relating  to  homesteads."    8.  D.  Pro.  Cd.  156. 

The  Utali  Statute  Provides:  "A  homestead  consisting  of  lands  and  ap- 
purtenances not  exceeding  the  value  of  the  sum  of  two  thousand  dollars, 
and  two  hundred  and  fifty  dollars  additional  for  each  minor  child,  together 
with  all  the  personal  prox>erty  exempt  from  execution,  shall  be  wholly  ex- 
empt from  the  payment  of  the  debts  of  the  decedent  and  shall  be  the  ab- 
solute property  of  the  surviving  husband  or  wife  and  minor  children,  or 
of  the  minor  children  in  ease  there  be  no  surviving  husband  or  wife,  to  be 

14  Chalmers  v.  Stockton  B.  etc  8oc,  151,  24  Pac.  850.    In  Washington  a 

64  Gal.  77,  28  Pac.  59.  surviving  husband  may  claim  a  home- 

IB  Estate  of  Firth,  145  CaL  236,  78  stead  in  the  community  interiest  of  his 

Pac.  643.  deceased   wife.    Estate  of   Feas,   30 

!•  Richards   v.   Wetmore,   66   CaL  Wash.  51,  70  Pac  270. 

865,  5  Pac.  620.  ^  Estate  of  Armstrong,  80  Ckl  71, 

IT  See   the  statutes  under  section  22  Pac  79;  Kearney  v.  Kearney,  72 

318,  ante;  Estate  of  lAhiil,  86  CaL  CmO.  591,  15  Pac  769. 


PROVISION  FOB  FAMILY  8UPP0BT  AND  HOMESTEAD.      469 

of  some  importance,  however,  that  a  homestead  claimant  is  not 
a  member  of  the  family  of  the  decedent  at  the  time  of  his  death. 
A  wife  who  separates  from  her  husband  and  lives  apart  from  him 
in  accordance  with  a  written  agreement  for  a  separation  and 
division  of  property  is  not  entitled,  on  his  death,  to  have  a  home- 
stead set  apart  to  her  from  his  separate  property,  although  it 
seems  otherwise  when  the  agreement  of  separation  provides  for 
her  support  but  not  for  a  division  of  their  property.^*  In  Wyom- 
ing a  woman  who  has  voluntarily  ceased  to  live  with  her  hus- 
band and  resides  outside  the  state  is  not  in  a  position  to  demand 
a  probate  homestead  out  of  his  estate.^  The  adultery  of  a  wife 
does  not  bar  her  right  to  a  homestead.^  But  a  widow  who  re- 
set apart  on  petition  and  notice,  at  any  time  after  the  return  of  the  in- 
ventory; provided,  that  the  homestead  selected  shall  be  subject  to  any 
encumbrances  given  for  the  purchase  price  or  by  the  consent  of  both  hus- 
band and  wife,  and  to  mechanic's  liens.  This  section  shall  not  be  con- 
strued to  prevent  the  disposition  by  wiU  of  the  homestead  and  exempt 
personal  property."    Utah  Bev.  St.  2829. 

''The  homestead  and  exempt  personal  property  shall  belong  to  the  sur- 
viving husband  or  wife  and  minor  children;  or,  if  there  be  no  minor  chil- 
dren, to  the  surviving  husband  or  wife;  or,  if  there  be  no  surviving  hus- 
band or  wife,  to  the  minor  children.  If  the  surviving  husband  or  wife 
again  marries,  or  when  aU  of  said  minor  children  arrive  at  the  age  of  ma- 
jority, the  homestead  may  be  partitioned,  one-half  to  the  surviving  hus- 
band or  wife,  and  .the  other  half  to  the  said  children.  The  interest  of  the 
surviving  husband  or  wife  or  of  any  child  in  the  homestead  may  be  dis- 
posed of  by  will,  or  shaU  pass  by  succession  in  the  proportions  aforesaid,  as 
other  real  property,  but  partition  shall  not  be  made  except  at  such  times 
as  in  this  section  hereinbefore  provided."    Utah  Bev.  St.  2830. 

''The  value  of  such  part  of  the  homestead,  and  exempt  personal  prop- 
erty as  may  be  set  aside  to  the  surviving  wife  or  husband  or  minor  chil- 
dren shall  be  deducted  from  the  distributive  share  provided  for  such  sur- 
vivors."   Utah  Bev.  St.  2831. 

The  Washington  Statute  Provides:  "In  ease  of  the  appointment  of  an 
executor  or  administrator  upon  the  death  of  the  husband  as  mentioned  in 
the  last  preceding  seotion,  the  court  shall,  without  cost  to  the  widow,  minor 
child  or  children,  set  apart  for  the  use  of  such  widow,  minor  child  or  chil- 
dren aU  the  property  of  the  estate  by  law  exempt  from  execution.    If  the 

19  Wickersham  v.  Comerford,  96  homa  by  the  cruel  conduct  of  her 
Oal.  433,  31  Pao.  358;  Eproson  v.  husband  is  not  deprived  of  her  home- 
Wheat,  53  GaL  715.  stead     rights.     Estate     of     Murphy 

10  UUman  v.  Abbott,  10  Wyo.  07,  (Wash.),  00  Pae.  916. 

67  Flac  467.    A  wif  3    driven  from  U  LIbs  t.  Do  Diablar,  12  CaL  827. 
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marries  thereby  loses  her  right  to  have  a  homestead  carved  out 
of  the  property  of  her  deceased  husband,  as  well  as  her  right 
to  any  further  allowance.^ 

Minor  children  are  entitled  to  the  benefit  of  a  homestead,^ 
and  the  court  may  set  one  apart  to  them,  although  they  have  no 
living  parent.^  Their  guardian  may  file  the  petition;  and  the 
fact  that  ihey  are  temporarily  absent  from  the  state  when  the 
hearing  is  had  does  not  affect  their  rights  nor  the  authority  of 
the  court  to  make  the  proper  order.^  A  homestead  cannot  be 
set  apart  to  minor  children  who  lived  with  the  decedent,  but 
who  are  not  his  children  either  in  fact  or  by  adoption.^    And 


amount  thus  exempt  l>e  insufficient  for  the  support  of  the  widow  and  minor 
child  or  children,  the  court  shaU  make  auch  further  reasonable  allowance 
out  of  the  estate  as  may  be  necessary  for  the  maintenance  of  the  family  ac- 
cording to  their  circumstances  during  the  progress  of  the  settlement  of  the 
estate."    Wash.  Bal.  Cd.  6220  (Pierce's  Cd.  2622). 

The  Wyoming  Statute  is  the  same  as  the  CaUfomia  (Wyo.  Bev.  St 
4737);  and  further  provides:  ''If  any  decedent  leaves  a  widow  residing  in 
this  state,  in  aU  eases  she  shaU  be  aUowed  to  have  and  retain,  as  her  sole 
and  separate  property,  one  bed  and  bedding,  wearing  apparel  of  herself 
and  family,  two  eows,  her  saddle  bridle,  one  horse,  household  furniture  for 


»  Estate  of  StUl,  117  Cal.  500,  49 
Flac  463;  Estate  of  Boland,  43  Cal. 
640.  If  a  wife  whose  husband  has 
been  absent  and  not  known  to  be  liv 
ing  for  more  than  five  years,  and 
whom  she  believed  to  be  dead,  con- 
tracts a  second  marriage,  it,  until 
annulled,  is  valid  and  prevents  her 
from  having  a  homestead  set  aside 
to  her  out  of  the  estate  of  the  first 
husband  after  his  decease,  although, 
upon  hearing  that  he  was  not  dead, 
she  ceased  cohabiting  with  her  second 
husband.  Estate  of  Harrington,  140 
Gkl.  244,  98  Am.  St.  Bep.  51,  73  Pftc 
1000,  74  Pac.  136. 

28  The  right  to  have  a  homestead 
set  apart  to  minor  children  is  para- 
mount to  the  right  to  a  family  allow- 
ance. Estate  of  StiU,  117  Cal.  509, 
49  Pac.  463. 

The  homestead  right  is  as  much  for 
benefit  of  children  as  for  the  benefit 


of  the  wife.    Lies  v.  De  Diablar,  12 
Oal.  327;  Qee  v.  Moore,  14  CaL  472. 

The  rights  of  a  widow  as  successor 
to  one-half  of  the  community  property 
upon  the  death  of  her  hustttnd  are 
subject  to  the  right  of  a  minor  child 
to  have  a  probate  homestead  carved 
out  of  the  community  property,  the 
homestead  being  one  of  the  burdens 
upon  the  community  subject  to  whicn 
the  surviving  wife  takes  her  interest 
therein;  and  she  has  no  title  as  tenant 
in  common,  which,  during  the  admin 
istration  of  the  estate,  is  not  subject 
to  the  probate  homestead.  Estste  of 
Still,  117  Cal.  509,  49  Pac.  463. 

24  Estate  of  Pohlmann,  2  CaL  App. 
860,  84  Pac.  354. 

ss  Estate  of  Pohlmann,  2  GaL  App. 
860,  84  Pac.  854. 

26  Estate  of  Bomero,  75  OhL  379, 
17  Pac  434. 
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children  who  become  of  age  without  making  an  application  for 
a  homestead  lose  their  right.^ 

§  316.  Oircnmstanoes  Affecting  or  Barring  Bight.— The  juris- 
diction of  the  probate  court  to  set  aside  a  homestead  to  a  sur- 
viving wife  is  not  excluded  by  the  fact  that  she  has  other  prop- 
erty, whether  fit  to  reside  on  or  not;  it  is  excluded  only  when 
she  already  has  a  legal  homestead.^  Her  right  to  a  homestead 
is  an  independent  right  in  addition  to  any  other  right  or  prop- 
erty which  she  may  enjoy  under  her  husband's  will  or  other- 
wise.   Indeed,  the  right  of  testamentary  disposition  is  subordi- 

herself  and  f unily,  and  also  the  same  amount  and  species  of  property,  real 
and  personal,  as  is,  or  may  be,  by  law  exempt  from  execution.  Said  prop- 
erty shall  be  retained  by  the  widow  and  set  apart  to  her  by  the  executor 
or  administrator,  and  shall  in  no  case  be  subject  to  the  payment  of  debts 
of  the  deceased.  When  an  inyentory  shall  have  been  made  of  the  personal 
estate  of  any  testator  or  intestate,  the  widow  may  relinquish  her  right  to 
any  or  all  of  the  specified  articles  of  property  allowed  to  her  by  this  sec- 
tion, or  in  case  the  intestate  shall  not  lease  any,  or  aU  of  the  articles 
specified,  in  either  case  she  shaU  be  entitled  to  other  property,  or  value  of 
the  same  in  money,  and  it  shaU  be  the  duty  of  the  administrator  or  court 
to  allow  the  value  of  the  articles  specified  by  law  to  be  set  apart  to  the 
widow  of  any  intestate,  to  bo  allowed  her  in  money,  or  other  personal 
property  at  her  election.  The  right  of  a  widow  to  her  separate  property 
shaU  in  no  case  be  affected  by  her  renouncing,  or  failing  to  renounce,  the 
benefit  of  the  provisions  made  for  her  in  the  will  of  her  husband  or  other- 
wise.''   Wyo.  Bev.  St.  4736. 


tr  Estate  of  Heywood  (Gal.)^  84 
Pac.  834;  Estate  of  Still,  117  GaL 
509,  49  Pac.  463. 

The  denial  of  a  minor's  claim  to 
have  the  use  of  his  deceased  mother's 
portion  of  community  real  property 
assigned  to  him,  as  permitted  by  Bal- 
linger 's  Code,  section  5246,  will  not 
be  reyersed,  when  it  appears  that  at 
the  time  of  the  order  he  was  within 
sixteen  days  of  the  age  of  majority, 
and  there  is  no  showing  that  the  use 
of  the  property  for  that  limited 
period  would  have  been  of  value  to 
him.  Stewin  v.  Thrifty  30  Wash.  86, 
70  Pac  116. 


»  Estate  of  Firth,  146  GaL  286, 
78  Pac.  648.  The  right  of  the  super- 
ior court  to  set  apart  a  homestead 
out  of  the  separate  property  of  the 
husband  for  a  limited  period  is  not 
in  any  way  affected  by  the  wife's 
previous  declaration  of  homestead. 
Warner  v.  Warner,  144  CaL  615,  78 
Pac.  24. 

Where  at  the  time  of  the  death  of 
the  wife  there  was  a  homestead  se- 
lected from  community  property,  the 
survivor  is  not  entitled  to  another 
selected  from  the  separate  estate  of 
the  decedent.  Estate  of  Ackerman, 
80  Cal.  210,  18  Am.  St  Ben.  116  22 
Pac  141. 


jc;i{te  Uf  Ate  ]>9v<r  «f  tibe  prcosie  ecf=rt  ^:> 

t00ifjA  4fMm  wA  aff-eet  ber  r'&t  t/9  desLXii  a  l:^-— *— .^ 
d^.^«3i  t£^  IjMet  tijtt  s&«  c:uui£«a  as  czcsestrix  of 

Tiii^  itt«cJT^x»«7^  <iif  an  estate  d'xa  i»C 
miX;s^%  itxA^  a  pr^f.*t«  Lox2*e«t«ai    Tl«  rizitB  of  cp»rr: 
w^U  as  'yf  L»r;n,  derrijiMa  acd  l^fat^^s.  th:*^:!^  ccciiiieid  ts 
id'fcfat^f/rj-  ar*  su!y>rd;aaU;  to  tbe  ri^it  of  the  far-^j  ti»  a 
aod  if  H  is  n^j^mzrj  to  appfx»priate  the  entire  €s&i2e 
liuryf3b4sUs»4^  su^b  siiJx^rdiDate  rigLta  maft  jield." 

B^ort  tixxX\*onziu%  a  nortgafe  of  the  estate,  the  eovrt  sb?:ili 
set  apart  a  hofu^n^f^zA  from  lUKfoeombered  {H^operty,  re^apdjos 
of  trkA'iXfm  of  the  estate,  wbieh  eannot  thereafter  lie  mort^a^cd. 
A  mortgage  wXhAAhiAj  authorized  thereon  should  be  paid  om  of 
the  pr<K;eeds  of  the  sale  of  other  property  of  the  deeedenL* 

A  widow  eaonot,  1^  a  eonrcyanee  of  her  interest  in  the  eoM- 
munity  property,  bar  the  right  of  herself  and  her  minor  dUdren 
to  bave  the  land  set  apart  as  a  homestead,  for  soeh  right  inures 
to  tbem  ni^  a  joint  ri^^t,  which  she  eannot  waire  indiTidnallj.** 


n  EtM4  9t  Firth,  140  CU.  236, 
7$  ^mt.  04a.  Tb«  eomt  nisf  fet  anda 
^  ieiarata  csUt*  oi  a  husbsad  to 
bis  wiAtm,  sltboogli  bs  dif  posed  of  It 
bf  wUL  Sakborger  t«  Sntebaigor, 
00  CrL  380. 

A  toftatris  easiiot,  hj  aotborfniig 
ths  islo  ot  bor  ostiro  eotate,  and  dis- 
pofiag  of  it  la  tbo  fonn  of  moaof,  do- 
f  oat  ibo  power  oi  the  eonrt  to  oet  it 
apart  to  ber  forriiinf  hnsbaiid  or 
m\noT  ebildren  as  a  bomeetead.  Es- 
toto  ot  Davis,  69  GaL  458,  10  Pae. 
671. 

M  Eproeon  ▼•  Wheat,  03  Oal.  710. 
Where  a  widow  accepts  a  devise  given 
on  condition  that  ehe  elected  to  take 
It  in  lien  of  what  the  law  might  eet 
aside  to  her,  the  and  her  granteee  are 
eetopped  from  letting  np  title  to  a 
homoNtead  which  the  law  would  have 
Mt  aiide.  Etchebome  v.  Auxerais,  40 
Cal.  121. 


SI  Eelats  of  Fbtb,  145  CU.  2X, 
7S  Pm.  643.  The  aeeepCuee  hf  a 
widow  of  ktten  teetaneBtaiy, 
faet  that  ihe  waa,  bf  the  will, 
a  leaidnaij  legatee,  do  not  Aoi 
abe  waived  ber  rig^t  to  bavo  a 
stead  eet  apart  bj  the  probate  eonrt. 
Bahberger  ▼.  Snlzbeiger,  50  GaL  385. 

ss  Eetate  of  Levy,  141  GaL  646^ 
99  Am.  St.  Bep.  92,  75  Pu.  301; 
Estate  of  Adams,  128  OJ.  380,  57 
Pae.  569,  60  Pae.  965. 

»  Estate  of  Shivelx,  145  GbL  400, 
78  Pke.  869. 

94  Phelan  ▼.  Smith,  100  GaL  158, 
34  Pae.  667.  Where  a  widow  made  a 
quitclaim  deed  of  her  interest  in  the 
estate,  it  was  held  that  this  afforded 
no'  ground  for  the  refusal  of  the  pro- 
bate court  to  set  apart  to  ber,  bj  way 
of  homestead,  from  her  husband's 
separate  property,  a  portion  of  the 
land  conveyed  by  her  deed.  Estate 
of  Moore,  57  GaL  437. 
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A  conveyance  hj  a  widow  of  all  her  interest  in  the  estate,  both 
as  a  legatee  and  as  an  heir  in  case  the  will  should  be  set  aside, 
conveys  no  interest  in  the  land  if  the  will  is  not  set  aside,  and 
does  not  bar  her  from  claiming  a  homestead,  the  right  to  which 
does  not  constitute  an  interest  in  land.^ 

A  widow  and  minor  children  do  not  lose  their  right  to  a  probate 
homestead  by  reason  of  her  procuring  as  an  administratrix  an 
order  for  the  sale  of  the  property,  if  it  is  in  fact  not  sold  there- 
under.^ The  making  of  an  order  by  the  probate  court  for  the 
sale  of  real  estate  does  not  preclude  the  court  from  setting  apart 
the  same  as  a  homestead  for  the  widow.^  And  an  unconfirmed 
sale,  under  a  power  in  a  will,  of  the  separate  estate  of  the  tes- 
tatrix, does  not  defeat  the  authority  of  the  court  to  set  it  apart 
to  her  surviving  husband  as  a  homestead.^ 


§  317.  Proper^  Subject  to  Appropriation. — ^When  no  home- 
stead has  been  selected  by  a  decedent  in  his  lifetime,  the  pro: 
bate  court  may,  as  a  rule,  set  apart  to  his  family  a  homestead 
out  of  any  of  his  property  adapted  to  that  purpose.^  It  is  the 
duty  of  the  court,  however,  to  set  apart  the  homestead  out  of 
the  community  if  there  is  any;  but  if  there  is  none,  then  for  a 
limited  period  to  be  designated  in  the  order,  out  of  any  separate 
property  of  the  decedent  suitable  therefor,  the  title  vesting  in 
the  heirs  subject  to  the  order.^  In  making  a  selection,  the  court 
is  not  bound  by  the  wishes  of  the  applicant,  but  should  exercise 


B6  Estate  of  Vance,  100  CaL  425, 
84  Pac.  1087. 

86  Estate  of  StOl,  117  CaL  509,  49 
Fiae.  463. 

87  Estate  of  Smith,  51  CaL  563. 

88  Estate  of  Lahiff,  86  CmO.  154, 
24  Pae.  850. 

88  Estate  of  Bowman,  69  Gal.  244, 
10  Pae.  412;  Estate  of  Busse,  85  Cal 
310.  A  finding  that  premises  are  suit- 
able for  a  homestead '  win  be  pre- 
sumed, on  appeal,  to  be  supported  by 
the  OTidenee.  Estate  of  Sharp,  78 
Gal.  483,  21  Flac.  182. 

40  Estate  of  Lahiff,  86  GaL  153,  24 
Pae.  850;  EsUte  of  Noah,  78  Gal.  590. 


2  Am.  8t  Bep.  834, 15  Pae.  290.  The 
homestead  to  be  set  apart  for  the  ben- 
efit of  the  sunriying  wife  should  be  se- 
lected from  the  community  property, 
if  there  is  anj,  and  not  from  the  sep- 
arate property  of  the  husband.  Lord 
Y.  Lord,  65  Gal.  84,  3  Pae.  96. 

The  court  cannot  set  apart  a  home- 
stead consisting  of  both  common  prop- 
erty and  the  proper^  of  the  decedent, 
though  aU  are  covered  by  a  single 
mortgage.  Lord  Y.  I/ord,  65  Gal.  84, 
8  Pae.  96. 

A  homestead  declared  by  the  wife 
upon  the  separate  property  of  her  hus- 
band, in  his  lifetime^  ii  properly  set 
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its  own  judgment;  and,  unless  an  abuse  of  discretion  is  shown, 
its  action  will  not  be  disturbed  on  appeal.^ 

Property  on  which  the  decedent  could  not  have  declared  a 
homestead  immediately  before  his  death  ordinarily  cannot  be  set 
apart  by  the  probate  court  as  a  homestead  for  his  family.*^  Ac- 
cordingly, a  probate  homestead  cannot  be  carved  out  of  property 
in  which  the  decedent  owned  an  interest  as  a  partner,^  or  as  a 
tenant  in  common.^  Neither  can  one  be  set  apart  from  proper- 
ties separated  so  widely  that  they  cannot  be  used  as  a  home,^ 
nor  from  a  tract  of  naked  agricultural  land  having  on  it  no  dwell- 
ing-house or  other  qualities  of  a  home.^  An  entire  building  com- 
posed of  three  flats,  the  upper  one  of  which  was  occupied  by  the 
deceased  as  a  residence  at  the  time  of  his  death,  may  be  set 


apart  from  his  estate,  after  his  death, 
to  her,  for  a  limited  period  011I7. 
Estate  of  Barrows,  136  Gal.  113,  68 
Pac.  488. 

The  eourt  has  a  discretion  in  fixing 
the  time  during  which  separate  prop- 
erty set  apart  shall  be  held  as  a  home- 
stead. Weinrich  y.  Henslej,  121  C&l. 
647,  54  Pae.  264. 

41  Estate  of  Schmidt,  94  Gal.  334, 
29  Pac.  714.  The  court  has  a  dis- 
cretion in  determining  whether  it  will 
set  aside  a  homestead  from  the  sep- 
arate property  of  the  decedent  not 
selected  in  his  lifetime,  and  what  par- 
ticular property  it  wiU  set  aside.  It 
is  not  required  to  set  apart  the  prop- 
erty selected  by  the  survivor.  Wein- 
rich v.  Hensley,  121  OaL  647^  54  Pae. 
£54. 

42  Estate  of  Noah,  73  Cal.  590,  2 
Am.  St.  Bep.  834,  15  Pac.  290;  Es- 
tate of  Ackerman,  80  OaL  210,  13 
Am.  St.  Bep.  116,  22  Pac.  141;  Wick- 
ersham  y.  Ck>merford,  96  GaL  433,  81 
Pac.  358. 

48  Eingsley  Y.  Kingsley,  39  OaL 
665. 

44  Estate  of  Oarriger,  107  GaL  618, 
40  Pac.  1032;  Biggins  t.  Higgins,  46 
OaL  259. 

45  Estate  of  Armstrong,  80  OaL  71| 


22  Pkc  79,  where  it  was  ruled  that  a 
homestead  consists  of  a  dwelling-house 
In  which  the  claimant  resides,  and  the 
land  on  which  the  same  is  situated. 

In  Estate  of  Growey,  71  GaL  300, 
12  Pae.  230,  it  appeared  that  during 
the  lifetime  of  the  husband  and  wife 
he  recorded  their  joint  homestead  dec- 
laration, claiming  a  tract  of  land  and 
two  houses  thereon  as  a  homestead. 
Of  this  tract  the  larger  part  was  at 
that  time  rented  to  a  tenant,  who 
farmed  it  and  occupied  the  farmhouse 
under  a  lease  from  the  husband's  an- 
cestor, the  term  of  which  was  unex- 
pired at  the  decedent's  death.  The 
husband,  till  his  decease,  occupied  the 
other  house,  with  five  acres  of  land 
adjoining  it.  It  was  held  that  the 
widow  was  entitled  to  have  set  aside 
to  her,  as  a  homestead,  only  the  house 
in  which  she  and  her  husband  lived, 
together  with  the  five  acres  in  which 
it  was  situated. 

The  entire  premises  consisting  of 
four  lots  all  in  one  tract,  with  two 
houses  thereon,  worth  less  than  one 
thousand  dollars,  may  be  set  aside 
as  a  homestead.  Estate  of  Murphy 
(Wash.),  90  Pae.  916. 

46  Estate  of  Gallagher,  134  OtL 
96,  66  Pae.  70. 
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aside  to  his  widow  as  a  homestead  for  a  limited  period,  a  just 
regard  being  had  for  the  rights  of  creditors.^^ 

The  fact  that  the  decedent  did  not  reside  on  certain  property, 
and  for  that  reason  could  not  file  a  declaration  of  homestead 
thereon  in  his  lifetime,  does  not  preclude  the  court  from  setting 
it  aside  for  the  use  of  his  family;  for  the  statutes  do  not  make 
it  requisite  that  he  should  have  resided  on  the  property  at  the 
time  of  his  death  in  order  that  it  may  be  appropriated  as  a  pro- 
bate homestead,  but  authorize  the  court  to  set  apart  any  portion 
of  the  estate  suitable  for  that  purpose.*^  It  follows  that  premises 
used  exclusively  for  business  purposes  prior  to  the  death  of  a  hus- 
band are  properly  set  apart  to  his  widow  as  a  homestead  if  suit- 
able therefor.** 

In  the  event  that  no  property  is  available  for  a  probate  home- 
stead, the  court  is  without  authority  to  direct  a  sum  of  money 
to  be  paid  the  widow  in  lieu  thereof."  And  if  it  has  no  juris- 
diction to  select  a  homestead  from  particular  property,  a  sale 
thereof  for  homestead  purposes  is  invalid.'^  It  has  been  af- 
firmed, however,  that  when  property  to  be  appropriated  for 
homestead  purposes  is  encumbered  by  mortgage  liens,  and  can- 
not be  partitioned  without  material  injury,  the  probate  court 
may  direct^ it  to  be  sold  subject  to  the  liens,  and  order  the  home- 
stead to  be  set  aside  out  of  the  proceeds.^^ 

§  318.  Value  and  Amount  of  Property  Appropriated. — ^The 
law  places  no  limitation  on  the  value  of  the  property  which 
may  be  appropriated  for  a  probate  homestead,  but  leaves  it  in 
the  discretion  of  the  court  to  set  apart  such  property  as,  ir- 
respective of  value,  may  appear  just  and  proper  in  view  of  the 
value  and  condition  of  the  estate.  When  the  estate  is  insolvent, 
the  court  must  take  into  account  the  rights  of  creditors,  and 

47  Estate   of  Levj,   141   Cal.   646,  690,   2   Am.   St   Bep.   834,   15   Pao. 

99  Am.  St  Bep.  92,  75  Pao.  301.  290. 

4S  Estate  of  Pohlmann,  2  CaL  App.  *^  Estate  of  Noah,  73  CaL  590,  2 

360,  84  Pac.  354;  Estate  of  Bowman,  ^^  St  Bep.  834,  15  Pac.  290;   In 


Cal.  244,  10  Pac  412;  Estate  of  "  Isaacs,  30  Cal.  105. 

Busse,  85  Cal.  310.  u  Lord  y.  Lord,  65  CaL  84,  8  Pke. 

49  Estate  of  Sharp,  78  Cal  483,  21  96. 

Fae.  182;  Estate  of  Noah,  78  CaL  »  Estate  of  McCaulqj,  50  CaL  544. 
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since  the  legislature  has  fixed  the  sum  of  five  thousand  dollars 
as  the  limit  in  value  which  a  debtor  may  claim  for  his  home- 
stead against  the  demands  of  his  creditors,  a  wise  exercise  of 
judicial  discretion  will  restrict  the  probate  homestead  to  that 
amoimt,  at  least  where  a  homestead  of  this  value  can  readily  be 
segregated  from  the  remainder  of  the  estate.  Nevertheless,  the 
rights  of  creditors,  heirs  and  devisees  are  subordinate  to  the 
right  of  the  family  to '  a  home ;  and  where  the  only  premises 
suitable  for  a  homestead  are  indivisible,  the  fact  that  they  greatly 
exceed  five  thousand  dollars  in  value  does  not  preclude  the  ap- 
propriation." 


n  Estate  of  Levy,  lil  UaL  tMO, 
99  Am.  St  Bep.  92,  75  Pae.  301.  The 
probate  court,  in  setting  aside  certain 
property  to  the  sorviYing  wife  as  a 
homestead,  cannot  be  held  to  have 
abused  its  discretion,  where  the  home- 
stead awarded  is  anueh  less  in  Talue 
than  her  interest  would  have  been  un- 
der the  dower  law.  Estate  of  Firth, 
145  GaL  236,  78  Pae.  648. 

Where  the  value  of  an  estate  is 
eighty-five  thousand  dollars  in  excess 
of  debts  and  expenses  of  administra- 
tion, it  is  not  an  abuse  of  discretion 
to  set  apart  as  a  homestead  to  the 
surviving  wife,  out  of  the  community 
property,  premises  worth  ten  thousand 
dollars,  which  were  occupied  by  de- 
eeased  and  his  family  in  his  lifetime, 
and  which  are  indivisible.  Smith  t* 
Smith,  99  OaL  449,  34  Pac  77. 

Where  a  man  who  had  not  made  any 
declaration  of  homestead  during  his 
lifetime  left  an  estate  worth  five  hun- 
dred thousand  dollars,  and  the  home- 
stead occupied  by  the  family  at  his 
death  was  worth  eighteen  thousand 
dollars,  and  was  indivisible,  it  is  not 
an  abuse  of  the  court's  discretion  to 
set  it  apart  for  the  family,  though 
liberal  provisions  had  been  made  for 
them  by  the  will.  Estate  of  Walkerly, 
81  OaL  679,  22  Pac.  888. 


"Where  the  evidence  showed  that  a 
homestead  for  life  only,  set  apart  to 
a  widow  with  four  minor  children  to 
support,  and  no  means  of  her  own, 
consisted  of  two  hundred  and  fifteen 
acres  of  arable  land,  on  which  were 
situated  the  dwelling-house,  bam,  out- 
houses, etc,  together  with  about 
eighty-five  acres  adjoining  of  little,  if 
any,  value,  it  was  held  that  the  court 
did  not  abuse  its  discretion  in  ™<i^"g 
the  order  setting  apart  such,  home- 
stead. Estate  of  Adams,  128  CaL 
880,  57  Fao.  569,  60  Pae.  965. 

Where  it  appears  that  an  estate  is 
insolvent,  and  that  lands  belonging  to 
it  were  so  situated  that  they  could  be 
otherwise  divided,  it  is  an  abuse  of 
discretion  to  set  aside  to  a  widow  and 
minor  children  lands  valued  at  over 
eleven  thousand  dollars  as  a  home- 
stead. Estate  of  Adams,  128  Oal. 
880,  57  Pac  569,  60  Pac  965. 

Where  the  homestead  is  indivisible 
without  material  injury,  the  surviving 
wife  or  minor  children  are  entitled, 
as  against  the  heirs  and  devisees,  to 
hold  the  entire  premises  as  a  home- 
stead, although  they  are  valued  at 
seven  thousand  dollars.  Oalmer  v. 
Calmer,  15  N.  D.  120, 106  K.  W.  684. 
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§  319.  Proceedings  for  Setting  Apart  Homestead.'*' — ^An  appli- 
cation for  the  setting  apart  of  a  probate  homestead  may  be  made 
at  any  time  after  the  return  of  the  inventory  and  before  the 
close  of  the  administration,  since  the  statute  declares  that  it 
may  be  made  "upon  the  return  of  the  inventory,  or  any  subse- 
quent time  during  the  administration/'^  An  inventory  is  re- 
turned when  it  is  completed  by  the  appraisers  and  presented  to 
the  court  for  information  or  as  a  basis  for  judicial  action,  al- 
though it  has  not  yet  been  filed  with  the  clerk.*^  And  as  a  basis 
for  the  action  of  the  court  in  setting  aside  a  homestead,  an  in- 
ventory and  appraisement  without  any  affidavit  thereto  by  the 
administrator  as  required  by  the  statute  would  seem  quite  suffi- 
cient.^ No  notice  need  be  given  the  heirs  of  an  application  to 
set  apart  a  homestead  to  the  widow.  In  fact,  it  is  the  duty  of 
the  court  ex  parte  and  without  any  petition  to  make  the  necessary 
order.  Therefore  a  motion  for  a  new  trial  is  not  a  proper 
procedure  after  a  homestead,  with  exempt  property,  has  been  set 
aside  for  her  use.^^ 

The  codes  do  not  prescribe  the  steps  to  be  taken  in  setting 
apart  a  probate  homestead  where  none  has  been  dedicated  in  the 
lifetime  of  the  decedent.  It  is  thus  left  to  the  court  to  adopt 
any  suitable  method  therefor,^  with  this  general  limitation,  that 
the  rules  of  pleading  and  practice  in  civil  cases  are  applicable 
to  proceedings  in  probate.^ 


M  Estate  of  StUl,  117  OaL  509,  49 
Pae.  463. 

»  Estate  of  Lux,  100  GaL  693,  85 
Pae.  341. 

M  Phelan  t.  Smith,  100  CkL  158,  34 
Flae.  667. 

B7  Shipman  t.  TJnangst,  150  GaL 
425,  88  Pae.  1090;  Oajlord  ▼.  Plaee, 
98  GaL  472,  480,  33  Pae.  484;  Kear- 
ney T.  Eearnej,  72  Gal.  591,  15  Pae. 
769.  The  proceeding  is  in  rem,  and 
all  persons  interested  are  bound  with- 
out personal  notice.  Hanley  v.  Han- 
ley,  114  GaL  690,  46  Pae.  736. 

A  decree  setting  apart  certain  prop- 
erty from  the  estate  of  one  deceased 


for  the  use  and  benefit  of  his  minor 
children  wiH  not  be  vacated  because 
no  notice  to  general  creditors  was 
given,  the  proceedings  otherwise  ap- 
pearing to  have  been  regular.  Estate 
of  Palomeres,  63  GaL  402. 

If  the  necessary  facts  do  not  appear 
from  the  inventory  and  papers  on  file, 
a  petition  is  necessary.  Estate  of 
McVay  (Idaho),  93  Pae  28;  Gameto 
▼.  Dupuy,  47  Gal.  79. 

M  Phelan  ▼.  Smith,  100  GaL  158, 
84  Pae.  667. 

69  Estate  of  Young,  123  GaL  337, 
55  Plac  1011;  Estate  of  Burton,  63 
GaL  36.  In  the  abeenee  of  proof  of 
what  constituted  the  homestead  at  Um 


•See  farm$  mmben  173-184,  Vol  IL 
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In  the  event  of  a  change  in  the  statutory  law,  probate  home- 
steads are  to  be  set  apart  in  accordance  with  the  statute  in 
force  when  the  order  is  made,  and  the  interest  therein  which  the 
widow  and  surviving  children  take  is  to  be  determined  by  the 
same  statute.^ 

An  order  of  court  is  of  course  necessary  to  create  a  homestead 
in  favor  of  a  surviving  wife,  when  no  homestead  was  declared 
during  the  lifetime  of  the  husband.®*  The  entry  of  the  order, 
however,  is  not  necessary  to  make  it  valid  or  effectual  to  pass 
title;  it  is  subject,  in  this  respect,  to  the  same  rule  as  a  judg- 
ment, and  becomes  effectual  as  to  the  estate  and  those  entitled 
thereto  by  succession  or  devise  as  soon  as  it  is  made  or  rendered. 
Moreover,  the  recordation  of  the  order  is  not  an  essential  part 
of  the  process  of  creating  a  probate  homestead,  the  statutory 
provision  for  registering  being  nothing  more  than  a  direction 
for  the  preservation  of  an  additional  record  to  impart  notice  to 
third  persons.  A  probate  homestead  is  the  creation  of  the  court, 
and  its  creation  is  complete  when  the  court's  action  is  finished. 
The  subsequent  acts  of  entering  and  recording  the  order  are 
ministerial  only.*^ 


§  820.  Effect  of  Order  Setting  Apart  Homestead. — ^The  effect 
of  an  order  setting  apart  a  probate  homestead  is  to  withdraw 
the  premises  from  administration  and  from  the  operation  of  the 
will  of  the  decedent.  Thenceforth  they  cease  to  be  assets  of  the 
estate,  and  are  no  longer  under  the  control  of  the  court  or  of  the 
executor  or  administrator.®    The  order  does  not  affect  or  trans- 


death  of  the  testator,  the  court  can- 
not set  it  off  upon  the  petition  of  the 
testator's  widow.  The  burden  of 
proof  both  of  its  existence  and  its 
extent  is  upon  her.  Estate  of  De- 
laney,  37  Gal.  176. 

eo  Sheehy  ▼.  MUes,  93  Oal.  288,  2S 
Pae.  1046;  Sulzberger  v.  Sulzberger, 
50  Cal.  385;  Estate  of  Boland,  43  Gal. 
642;  Kingsley  v.  Eangsley,  39  GaL 
666. 

61  Estate  of  Boland,  43  Gal.  640. 

62  Otto  ▼.  Long,  144  Gal.  144,  77 
Pac.  885.  Where  the  order  of  court 
setting  apart  conununitj  property  to 


a  widow  as  a  probate  homestead  was 
passed  prior  to  a  mortgage  thereon 
being  executed  by  her,  but  not  entered 
until  after  the  date  of  the  mortgage, 
the  Talidity  of  the  mortgage  is  not 
affected.  Otto  v.  Long,  144  Gal.  144, 
77  Pac.  885. 

68  Estate  of  Orr,  29  GaL  101;  Es- 
tate of  Bums,  54  Gal.  223;  Estate  of 
Busse,  35  Gal.  310.  Where,  after  the 
death  of  the  husband,  the  premises 
constituting  the  family  residence  are 
set  apart  for  the  widow  and  children, 
they  cease  to  be  assets  of  the  estate, 
and  are  no  longer  under  the  control 
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mit  the  title  to  the  property  set  apart,  if  the  homestead  is  carved 
out  of  the  separate  estate  of  the  deceased,  or  out  of  property  on 
which  he  declared  a  homestead  in  his  lifetime  and  which,  there- 
fore, descends  to  his  surviving  wife,  but  it  merely  relieves  the 
premises  from  administration  and  excludes  them  from  distribu- 
tion.^ No  adjudication  of  title  is  appropriate  or  possible  in  pro- 
ceedings in  the  probate  court  to  set  aside  a  homestead.  An  ad- 
verse claim  of  title  cannot  therein  be  litigated  nor  interposed  to 
defeat  the  petition  of  the  widow.  The  homestead  is  not  an  es- 
tate, either  in  law  or  in  equity ;  any  question,  therefore,  as  to  the 
title  of  the  property  out  of  which  it  may  be  carved  must  be  tried 
and  determined  in  another  forum.^ 

An  order  setting  apart  a  probate  homestead  does  not  destroy 
or  impair  any  lien  on  the  property.^  But  when  set  aside  the 
homestead  is  exempt,  not  only  from  the  claims  of  creditors  of  the 
decedent,  but  also  from  the  debts  of  the  widow  contracted  prior 
to  his  death.^    A  homestead  selected  from  community  property 


of  the  administrator  or  probate  eonrt. 
Schadt  ▼.  Heppe,  45  Gal.  433. 

After  the  probate  court  has  set 
apart  a  homestead  for  the  use  and 
benefit  of  the  surviving  wife  and  chil- 
dren of  the  testator,  it  ceases  to  have 
anj  control  over  the  property  set 
apart;  and  an  order  of  the  court  in 
relation  to  a  homestead  for  her, 
though  it  cannot  in  anj  waj  affect  the 
rights  of  the  surviving  widow,  is  er- 
roneous, as  it  might  raise  a  doubt  as 
to  her  title.  Estate  of  Hardwick,  59 
Gal.  292. 

A  decreo  of  distribution,  entered 
long  after  a  homestead  was  set  apart 
by  the  probate  court,  can  have  no 
bearing  upon  the  action  of  the  court 
in  the  homestead  matter,  or  affect 
the  rights  of  the  family  to  which  it  is 
set  apart.  Phelan  v.  Smith,  100  CaL 
158,  34  Pae.  667. 

<M  See  section  324,  post;  Dickey  v. 
Gibson,  121  Gal.  276,  53  Pac  704; 
Estate  of  Gihnore,  81  Gal.  240,  22 
Pac.  655;  Estate  of  Burton,  64  Gal. 
i28,  1  Pac.  702;  Herrold  y.  Been,  58 


Gal.  443;  Bich  v.  Tubbs,  41  Gal.  34; 
Estate  of  Burton,  63  Gal.  36;  Estate 
of  Kimberly,  97  GaL  281,  32  Pac. 
234.  The  effect  of  an  order  setting 
aside  a  homestead  to  the  widow  is  to 
remove  the  premises  from  the  disposi- 
tion of  the  will,  and  to  vest  title  in 
the  heirs  instead  of  the  devisees.  Es- 
tate of  Levy,  141  Gal.  648,  99  Am. 
St.  Bep.  92,  75  Pac.  301. 

^  Estate  of  Groome,  94  Gal.  69,  29 
Pac.  487.  The  right  to  have  a  home- 
stead set  apart  is  no  estate,  ^ther  at 
law  or  in  equity.  Estate  of  Moore,  57 
Gal.  437,  443. 

M  Estate  of  McGauley,  50  Gkd.  544. 
The  widow,  or  widow  or  minor  child 
or  children,  take  the  homestead  sub- 
ject to  all  valid  liens  existing  at  the 
time  of  the  death  of  the  husband,  but 
free  from  all  other  claims.  Estate  of 
Orr,  29  GaL  101. 

67  Keyes  v.  Gyrus,  100  Gal.  322, 
38  Am.  St.  Bep.  296,  34  Pac  722. 
Under  the  Nevada  probate  act,  the 
homestead  is  exempt  in  favor  of  the 
family  of  the  deceased  from  the  pay- 
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vests  absolutely  in  the  STirvivor  on  the  death  of  either  spouse, 
and  is  not  subject  to  forced  sale  for  the  subsequent  debts  of  the 


survivor/ 


§  321.  Oonclusiveness  of  Order— Vacation  and  Appeal. — ^The 
order  of  a  court  having  jurisdiction  setting  apart  a  probate  home- 
stead is  in  the  nature  of  an  adjudication  in  rem,  and,  though  er- 
roneous, is  conclusive  ^  upon  all  persons  interested  in  the  estate 


ment  of  the  general  debts  contracted 
by  him  in  his  lifetime  and  from  debts 
accruing  in  the  course  of  administra- 
tion.   Estate  of  Walley,  11  Nev.  260. 

«  TyrreU  ▼.  Baldwin,  78  C3al.  470, 
21  Pac.  116. 

^  Kearney  ▼.  Kearney,  72  Cal.  591, 
15  Pac.  769;  Estate  of  McKeever 
(Wash.),  93  Pac.  916.  The  question 
whether  land  set  apart  to  the  widow 
as  a  homestead  was  or  was  not  com- 
munity property,  being  put  in  issue 
in  the  homestead  proceeding,  is  con- 
cluded by  the  judgment.  Fealey  v. 
Fealey,  104  OaL  354,  48  Am.  St.  Bep. 
Ill,  38  Pac.  49. 

An  order  denying  an  application  to 
havt  a  homestead  set  apart  on  the 
ground  that  the  applicant  is  not  the 
widow  of  the  decedent  is  condusive 
against  her  when  she  claims  a  dis- 
tributive share  of  the  estate.  Estate 
of  Harrington,  147  Cal.  124,  109  Am. 
8t.  Bep.  118,  81  Pac  546. 

A  decedent's  heirs,  by  failing  to 
appeal  from  a  decree  setting  apart  a 
homestead  to  the  widow  absolutely, 
as  her  separate  estate,  out  of  de- 
cedent's separate  estate,  lose  their 
right  to  have  the  decree  set  aside. 
Gruwell  y.  S^bolt,  82  OaL  7,  22  Pae. 
938. 

An  order  setting  apart  to  the  widow 
in  general  and  absolute  terms  the 
whole  of  the  farm  as  a  homestead, 
which  was  in  fact  the  separate  prop- 
erty of  the  deceased  husband,  with- 
out limiting  the  homestead  to  a  life 


estate,  is  erroneous,  but  not  void; 
and,  if  the  time  for  appeal  from  the 
order  has  expired  without  appeal,  the 
title  to  the  homestead  under  the  or- 
der is  vested  in  the  widow  in  fee. 
Estate  of  Huelsman,  127  Gal.  275,  69 
Pac.  776. 

Where  the  complaint  in  ejectment 
alleges  that  the  land  in  controversy 
was  set  off  as  a  homestead  to  the 
widow,  it  must  state  whether  the  land 
was  set  off  in  fee  or  for  life,  since  an 
assignment  of  a  homestead  to  a 
widow  in  fee  out  of  her  deceased 
husband's  estate,  though  erroneous,  is 
conclusive*  unless  appealed  from. 
Hutchinson  t.  McNally  (Cal.),  23  Pac 
182. 

A  number  of  years  after  an  in- 
testate's death  his  widow  asked  that 
a  homestead  be  set  apart,  which  was 
done,  the  order  setting  it  aside  giv- 
ing the  widow  an  undivided  one-half 
thereof,  and  three  children  ah  un- 
divided one-sixth  each.  The  land  thus 
set  apart  was  the  separate  property 
of  the  intestate  It  was  held  that  if 
the  court  erred  in  setting  apart  any 
portion  absolutely  to  the  widow,  the 
order  was  not  void,  and  since  no  ap- 
peal was  ever  taken  therefrom,  the 
title  to  the  homestead  was,  as  against 
the  heirs  of  the  intestate,  in  the  per- 
sons named  in  the  decree,  and  there- 
fore such  land  could  not  be  distributed 
in  the  settlement  of  the  estate.  Es- 
tate of  Moori^  96  OaL  522.  81  PAe. 
684. 
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unless  an  appeal  therefrom  is  seasonably  takenJ^  On  collateral 
attack,  only  such  errors  are  available  as  render  the  decree  void  as 
distinguished  from  voidable  merely J^  Before  making  the  order, 
it  is  necessary  for  the  court  to  determine  that  the  facts  exist  which 
authorize  it  so  to  do,  and  this  determination  cannot  be  inquired 
into  collaterally.^ 

The  superior  court  has  jurisdiction,  on  motion  of  the  executor 
and  heirs,  to  vacate  or  modify  an  order  setting  apart  a  probate 
homestead,  on  the  ground  of  inadvertence,  surprise  or  excusable 
neglect,^  or  to  entertain  a  bill  by  a  creditor  to  set  aside  the  order 
on  the  ground  of  fraud.^*  However,  a  judgment  of  a  court  of 
competent  jurisdiction  can  be  vacated  in  an  independent  equitable 
proceeding  for  fraud,  only  when  the  fraud  alleged  was  extrinsic 


70  An  order  setting  apart  a  home- 
stead to  the  widow  of  the  deceased 
is  an  appealable  order,  and  cannot 
be  seviewed  on  an  appeal  from  a 
subsequent  order.  Estate  of  Bums, 
54  GaL  223. 

The  executors  and  devisees  are 
"parties  aggrieved,"  so.  that  thej 
may  prosecute  the  appeal.  Estate*  of 
Levy,  141  Gal.  646,  99  Am.  St  Bep. 
92,  75  Pac.  301. 

An  appeal  does  not  lie  from  an  or- 
der of  a  probate  court  setting  aside 
its  own  proceedings  on  motion  of  the 
widow  to  have  the  homestead  set  out 
to  her.  Johnson  ▼.  Tyson,  45  CaL 
257. 

An  appeal  from  the  denial  of  the 
widow's  application  to  have  a  home- 
stead set  aside  out  of  the  estate,  like 
other  appeals  in  probate,  must  be 
taken  within  sixty  days  after  the  de- 
cree was  entered.  Harland's  Es- 
tate, 64  Cal.  379,  1  Pac  159;  Estate 
of  Burton,  64  GaL  428,  1  Pao.  702. 

Ti  Phelan  v.  Smith,  100  GaL  158, 
171,  84  Pfte.  667. 

n  Otto  T.  Long,  144  GaL  144^  77 
FM.885. 

Pr«bate  Law— 81 


T8  Levy  V.  Superior  Gourt,  139  Gal. 
590,  73  Pac.  417;  GahiU  v.  Superior 
Gourt,  145  GfcL  42,  78  Pac.  467. 
A  petition  by  a  sister  of  the  de- 
ceased husband  to  vacate  an  order  al- 
lotting to  the  widow,  as  a  homestead, 
a  tract  of  unimproved  land  worth  less 
than  four  thousand  dollars,  the  hus- 
band not  having  selected  and  re- 
corded any  homestead  during  his  life- 
time,' alleged  that  the  land  so  set 
apart  to  the  widow  was  the  separate 
estate  of  the  husband,  and  had  never 
been  improved  or  used  by  him  as  a 
residence;  that  aU  the  heirs  were  non- 
residents, and  that  no  notice  of  the 
widow's  application  had  been  given 
them,  or  any  attorney  appointed  to 
represent  them  at  the  hearing;  that 
the  widow  was  not  the  head  of  a 
family;  and  that  the  court  could  not 
have  known,  at  the  time  of  the  hear- 
ing, the  true  status  of  the  property. 
It  was  held,  on  demurrer,  that  the 
facts  stated  did  not  entitle  the  peti- 
tioner to  the  relief  prayed.  Estate 
of  Bums,  54  Gal.  223. 

74  Wickersham  v.  Gomerf  ord,  96 
GU.  438, 81  Pae.  858. 
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or  collateral  to  the  matter  which  was  tried  and  determined  by  the 
court  J* 


§  322.  Family  Allowanoa  Dnring  Administration.*— If  the 
amount  set  apart  in  accordance  with  the  preceding  sections  ^  is  in- 
su£Scient  for  the  support  of  the  widow  and  children,  it  becomes  the 
duty  of  the  court  to  make  such  reasonable  allowance  out  of  the 
estate  as  shall  be  necessary  for  the  maintenance  of  the  family,  ac- 
cording to  their  circumstances,  during  the  progress  of  the  settle- 
ment of  the  estate,  which,  in  the  case  of  an  insolvent  estate,  must 
not  be  longer  than  one  year  after  the  granting  of  letters,  [c]    This 

[e]  The  Oallfoniis  SUtnte  (0.  O.  P.  1466)  Piovldes:  '<If  the  propertj 
set  apart  is  insoifieient  for  the  eapport  of  the  widow  and  ehildren,  or 
either,  the  court  or  a  Judge  thereof  must  take  such  reasonable  allowance 
oat  of  the  estate  as  shaU  be  necessary  for  the  maintenance  of  the  family, 
according  to  their  circomstances,  dnring  the  progress  of  the  settlement  of 
the  estate,  which,  in  case  of  an  insolvent  estate,  most  not  be  longer  than 
one  year  after  granting  letters  testamentary  or  of  administration.''  En. 
March  11,  1872.    Amd.  1880,  87,  1907. 

The  Arizona  Statute  Provides:  ''If  the  amount  set  apart  be  insuflcient 
for  the  support  of  the  widow  and  chil4ren,  or  'either,  the  probate  court 
must  take  such  reasonable  allowance  out  of  the  estate  as  shall  be  neces- 
sary for  the  maintenance  of  the  family,  according  to  their  circumstances, 
during  the  progress  of  the  settlement  of  the  estate,  which,  in  case  of  an 
insolvent  estate,  must  not  be  longer  than  one  year  after  granting  letters 
testamentary  or  of  administration.''    Ariz.  Bev.  St.  1727. 

The  Idaho,  Montana  and  Wyoming  Statutes  are  the  same  as  the  Arizona, 
except  that  instead  of  "probate  judge,"  Montana  uses  the  words  "court 
or  judge,"  and  Wyoming  uses  the  words  "court  or  judge  thereof."    Wyom- 


76  Hanley  v.  Hanley,  114  Cal.  690, 
46  Pac.  736.  A  complaint  in  an  ac- 
tion to  annul  an  order  setting  apart 
a  homestead  to  the  widow  of  a  de- 
ceased person  out  of  his  estate,  which 
alleged  that  the  property  set  apart 
was  the  separate  property  of  the  de- 
ceased, and  that  the  widow,  the  de- 
fendant in  the  action,  knowing  that 
fact,  and  for  the  purpose  of  de- 
ceiving the  court,  falsely  alleged  and 


falsely  swore  that  the  property  was 
eommunity  property,  whereby  the 
court  was  misled  and  deceived,  and 
induced  to  make  the  order,  does  not 
state  facts  sufficient  to  constitute  a 
cause  of  action.  Fealey  v.  Fealey, 
104  Cal.  354,  43  Am.  St.  Bep.  Ill,  87 
Pac.  49. 

76  Estate   of   Still,   117   CaL   500, 
512,  49  Pac.  463. 
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allowance  is  as  much  for  the  advantage  of  the  children  of  the  de- 
ceased as  for  the  widow,  and  hence  cannot  be  affected  by  any 
agreement  between  her  and  the  administrator  which  would  de« 
prive  the  children  of  its  benefit  or  divert  it  to  any  other  use  than 
the  one  specified  in  the  law.''^  Moreover,  the  allowance  is  not 
merely  "for  the  use  of  the  family,"  but  rather  for  its  ** mainte- 
nance" during  the  progress  of  the  administration;  and  the  main- 
tenance of  the  family  includes  keeping  its  members  together  and 
preserving  the  home  relations,  as  well  as  merely  supplying  food, 
raiment,  education  and  other  like  needsJ'  The  right  to  an  al- 
lowance granted  while  the  estate  is  in  the  hands  of  a  general  ad- 
ministrator is  not  suspended  by  his  removal  and  the  appointment 
of  a  special  administrator.^  ^ 

An  application  for  temporary  family  support  may  be  made,  as 
has  already  been  seen,  even  before  letters  testamentary  or  of  ad- 
ministration have  been  issued;  the  application  for  an  allowance 
of  a  more  permanent  character,  which  is  now  under  consideration, 


ing  omits  that  part  of  the  section  after  the  words  ''settlement  of  the  es- 
tate."   Ida.  Bev.  St.  5442;  Mont.  0.  0.  P.  2582;  W70.  Bev.  St.  4734. 

The  Nevada  Statute  Provides:  "If  the  whole  property  exempt  by  law 
be  set  apart,  and  should  not  be  sufficient  for  the  support  of  the  widow, 
child  or  children,  the  district  court  or  judge  shall  make  such  reasonable 
allowance  out  of  the  estate  as  shall  be  necessary  for  the  maintenance  of 
the  family,  according  to  their  circumstances,  during  the  progress  of  the 
settlement  of  the  estate,  which,  in  case  of  an  insolvent  estate,  shall  not 
be  longer  than  one  jear  after  granting  letters  of  administration."  Nev. 
Comp.  L.  2887. 

The  North  Dakota  Statute  Provides:  "If  the  amount  so  set  apart  is  in- 
sufficient  for  the  support  of  the  widow  and  children  or  either,  and  there  is 
other  estate  of  the  decedent,  the  court  maj  in  its  discretion  order  such 


77  Moore  v.  Moore,  60  Gal.  526. 

78  Bell  Y.  Bell,  2  Cal.  App.  339, 
83  Pac  814.  An  administrator  is  not 
charged  with  the  care  of  the  familj, 
and  has  no  right  to  remove  the  chil- 
dren from  their  mother  and  support 
them  separatelj  out  of  the  family  al- 
lowance. Estate  of  Moore,  72  Gal. 
341,  13  Pac.  880. 

Pa3rment  upon  allowance  for  main- 
tenance and  education  of  children,  at 
request  of  the  widow,  is  equivalent  to 


a  {Mtyment  to  her.    Moore  v.  Moore, 
60  GaL  526. 

Such  part  of  the  physicians '  charges 
and  the  funeral,  expenses  as  are  in- 
curred by  the  surviving  spouse  for  the 
benefit  of  minor  children  living  in 
the  family  are  properly  allowable  as  a 
part  of  the  family  allowance.  Estate 
of  Murphy,  30  Wash.  9,  7u  Plac  109. 

7»  Estate  of  Welch,  106  GaL  427, 
89  Pac  805. 
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may  be  made  at  any  time  during  the  settlement  of  the  estate,^ 
and  in  the  event  of  its  exhaustion,  a  further  or  additional  one  is 
proper.®^  No  notice  of  the  application  is  requisite,  but  the  court 
may  make  the  order  on  its  own  motion.^  Furthermore,  it  may 
grant  the  allowance  without  first  setting  apart  a  homestead  and 
determining  its  sufficiency  for  the  support  of  the  family.^    It  is 


reasonable  allowance  out  of  the  estate  as  shall  be  necessary  for  the  main- 
tenance of  the  family  according  to  their  circumstances  during  the  progress 
of  the  settlement  of  the  estate,  which  in  case  of  an  insolvent  estate  must 
not  be  longer  than  one  year  after  granting  letters  testamentary  or  of  ad- 
ministration."   N.  D.  Bev.  Cd.  8091 

The  OklahoDia  Statute  Provides:  "If  the  amount  so  as  aforesaid  set 
apart  be  less  than  that  allowed,  and  insufficient  for  the  support  of  the 
widow  and  children,  or  either,  or,  if  there  be  no  such  personal  property  to 
be  set  apart,  and  if  there  be  other  estate  of  the  decedent,  the  court  may 


so  See  section  312,  ante;  Estate' of 
Welch,  106  Gal.  427,  432,  39  Pac 
805 ;  Estate  of  Still,  117  Cal.  509,  49 
Pac.  463.  If  the  widow  should  peti- 
tion for  an  allowance  under  section 
1466  of  the  GaUfomia  Code  of  Civil 
Procedure,  after  an  order  setting 
apart  to  her  the  exempt  property,  it 
must  be  presumed  that  the  court  will 
act  with  due  regard  to  its  previous 
order,  and  to  the  subsequent  condi- 
tion of  the  estate.  Estate  of  Slade, 
122  Cal.  434,  55  Pac.  158. 

An  application  for  a  family  al- 
lowance is  not  an  ''action  or  pro- 
ceeding" within  the  statutory  rule 
that  parties  to  an  action  or  proceed- 
ing, or  in  whose  behalf  an  action  or 
proceeding-  is  prosecuted,  against  an 
executor  or  administrator,  upon  a 
claim  or  demand  against  the  estate  of 
the  deceased,  cannot  be  witnesses. 
Estate  of  McCausland,  52  Cal.  568. 

81  Estate  of  Roberts,  67  CaL  349, 
7  Pac.  733. 

82  Leach  v.  Pierce,  93  CM.  614,  29 
Pac.  235.  The  voluntary  appearance 
of  an  executor  in  proceedings  for  an 
allowance  is  a  waiver  of   the  iasu- 


ance  and  service  of  a  citation  on  him. 
Johnson  v.  Tyson,  45  Gal.  257. 

The  mortgagees  of  the  widow,  who 
advanced  money  to  support  the  fam- 
ily, are  not  chargeable  with  notice  of 
the  subsequent  unusual  application  by 
the  widow  for  a  family  allowance 
made  to  cover  many  past  years,  after 
the  estate  is  ready  for  distribution 
and  the  children  have  ceased  to  be  a 
charge  upon  the  widow,  and  for  a 
sale  of  the  realty  to  pay  such  allow- 
ance. Curtis  V.  Schell,  129  Cal.  208, 
79  Am.  St.  Bep.  107,  61  Pac.  951. 

The  code  makes  no  provision  for 
notice  to  creditors.  Estate  of  Bell, 
131  Cal.  1,  63  Pac.  81,  668. 

Upon  the  hearing  of  objections  to 
an  ex  parte  allowance  for  the  support 
of  minor  children,  it  is  within  the 
power  of  the  court  to  make  a  nunc 
pro  tunc  order  covering  the  same 
items  included  in  the  original  order, 
due  notice  having  been  given  of  such 
subsequent  hearing,  and  the  items 
being  proper  ones  for  allowance.  Es- 
tate of  Murphy,  30  Wash.  9,  70  Pae. 
109. 

88  Estate  of  Garrity,  108  GaL  463, 
88  Pae.  628,  41  Pae.  485. 
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not  necessary  that  the  widow  herself  should  petition  for  the  al- 
lowance ;  the  order  may  be  made  upon  the  petition  of  anyone  in 
her  behalf,  even  by  her  son,  who  is  the  executor.^  In  truth,  the 
executor  or  administrator  need  not  wait  for  an  order  of  court,  but 
may  make  such  payments  for  the  family  support  as  the  exigencies 
seem  to  demand,  which,  if  reasonable,  the  court  should  allow  in 
the  settlement  of  his  accounts.^ 

The  right  of  a  widow  to  a  family  allowance  is  one  strongly 
favored,  and  statutes  conferring  it  are  construed  with  that  spirit 
of  liberality  which  characterizes  the  interpretation  of  homestead 
and  exemption  laws.^  Upon  a  proper  application  therefor  an  al- 
lowance must  be  made  as  a  matter  of  right,  if  the  property  set 
apart  for  the  use  of  the  family  is  inadequate  for  its  support.    The 

in  its  discretion  make  sneb  reasonable  allowance  out  of  the  estate  as  shall 
be  necessary  for  the  maintainance  of  the  family,  according  to  their  cir* 
cnmstances,  during  the  progress  of  the  settlement  of  the  estate,  which  in 
case  of  an  insolvent  estate,  must  not  be  longer  than  one  jear  after  grant- 
ing letters  testamentary  or  of  administration."    Okl.  Bev.  St.  1611. 

The  Oregon  Statute  Provides:  ''If  the  property  so  exempt  is  insufficient 
for  the  support  of  the  widow  and  minor  children,  according  to  their  cir- 
cumstances and  condition  in  life,  for  one  jear  after  the  filing  of  the  in- 
ventory the  court  or  judge  thereof  may  order  that  the  executor  or  ad- 
ministrator pay  to  such  widow,  if  any,  and  if  not,  then  to  the  guardian  of 
such  minor  children,  an  amount  sufficient  for  that  purpose;  but  such  order 
shall  not  be  made  unless  it  appear  probable  that  the  estate  is  sufficient  to 
satisfy  all  the  debts  and  liabilities  of  the  deceased,  and  pay  the  expenses 
of  administration  in  addition  to  the  payment  of  such  amount."  Or.  B. 
ft  C.  Cd.  1155. 

The  Soutli  Dakota  Statute  Provides:  "If  the  amount  so  as  aforesaid  set 
apart  be  less  than  that  allowed,  and  insufficient  for  the  support  of  the 
widow  and  children,  or  either,  or,  if  there  be  no  such  personal  property 
to  be  set  apart,  and  if  there  be  other  estate  of  the  decedent,  the  court 
may  in  its  discretion  make  such  reasonable  allowance  out  of  the  estate  as 
shall  be  necessary  for  the  maintenance  of  the  family,  according  to  their 
circumstances,  during  the  progress  of  the  settlement  of  the  estate,  which 
in  case  of  an  insolvent  estate  must  not  be  longer  than  one  year  after  grant- 
ing letters  testamentary  or  of  administration."    8.  D.  Pro.  Cd.  157. 

The  Washington  Statute  is  set  forth  under  the  preceding  section. 

M  Estate  of  Garrity,  108  Cal.  463,  Pac.   851,   a   case  where   the   estate 

88  Pac.  628,  41  Pac.  485.  proved  to  be  insolvent. 

W  Estate  of  Lux,  100  Cal.  606,  35  86  Estate  of  Welch,  106  Gal.  427, 

Pac.  345;  114  Ckl.  89,  45  Pac.  1028;  432,  39  Pac  805;  Estate  of  Pugsley, 

Estate  of  Fernandez,  119  Cal.  579,  51  27  Utah,  489,  76  Pae.  560. 


4M 


law  d4M»  xMt  make  dependcnee  a  pfvreqaisite  to 
It  ia  ihereff/re  do  eauie  for  deiiTm^  an  application  tliat  the  vidow 
haa  aoiSdeikt  propertj  of  her  own,**  <»'  that  the  husband  made 
pn>rivion  for  her  by  means  of  life  insnranee  p'l^Iiciei.**  Xor  does 
the  faet  that  the  it  mmplj  proTided  for  in  ho*  husband's  will  de- 
feat her  right  to  an  allowance,  at  least  until  the  testamentarr  gifts 
b^e^yme  arailable,**  unless  the  will  pnts  her  to  an  Section  between 
its  U/u/it/  and  the  benefits  ecmferred  bj  the  statute.**  And  whoi 
she  repudiates  the  will,  she  is  entitled  to  the  benefit  of  her  statn- 
toiy  rights  as  folly  ss  thon^  there  were  no  wilL** 

Although  a  family  allowance  eannot  be  refused  altogether,  the 
amount  thereof  rests  in  the  direction  of  the  probate  eoort,  and  its 
deeision  will  not  be  disturbed  by  an  appellate  tribunal,  unless  an 
abuse  of  judicial  discretion  is  made  to  ^pear.**    In  fixing  the 

tr  Ettste  of  PugOey,  27  Utah,  4S9, 
76  Pise,  660.  Aa  urder  for  the  psj- 
mmt  of  s  fsnilj  allowaaee  to  s  widow 
to  sot  isvslid  for  laek  of  s  opeetae 
iadlsg  thst  the  propertf  exempt 
from  exeeotloB  sod  sb^eadj  set  apart 
for  lier  eapport  waf  iiwaiBeieiit  for 
that  porpoee,  EeUte  of  Weleb,  106 
Cal.  427,  39  Pae.  805. 

As  appellate  eonrt  will  sot  diaal- 
low  paToieots  of  an  adminiatrator  for 
famil/  enpport  beeaoee  a  homestead 
and  eertahi  propertj  were  set  oif  to 
the  widow,  when  it  does  not  appear 
wliat  the  same  consisted  of.  Estate 
of  Fernandez,  119  CaL  579,  51  Pae. 
851. 

Where  the  executor,  without  leave 
of  eonrt,  expends  all  the  funds  of  the 
estate  in  his  possession  in  the  preser- 
vation of  the  propertj  of  the  estate, 
and  the  court  reserves  until  final  ac- 
counting  the   question  whether  such 


expenditures  were  necessarj,  it  is 
error  to  direct  the  executor  to  paj  a 
familj  allowance.  Estate  of  Smith, 
118  Cal.  462,  50  Fbc.  701. 

M  Estate  of  Lux,  100  Oal.  503,  35 
Pac.  841;  Estate  of  Bump  (Cal.),  92 
Pac.  643.  An  order  refusing  a  fam- 
iHj  allowance  to  the  widow  and  chil- 


dren of  a  deeedeat  to  wliom  a 
stead  eonsistiBg  of  farming  laad  aad 
some  penonal  pmpertj  has  alreadj 
been  set  apart  wiD  not  be  reversed, 
where  the  petition  for  sack  aUowanee 
doea  not  state  that  tte  proceeds  of 
the  farm  are  insoffieieat.  Estate  of 
Lother,  67  GkL  319,  7  Pae.  708. 

^  Griesemer  t.  Bojer,  13  Wash. 
171,  43  Pae.  17. 

w  Estate  of  Walkerlj,  77  Osl.  645, 
20  P^  150. 

n  Estate  of  Lufkia,  131  Osl.  291, 
63  Pac  469. 

92  Estate  of  Bump  (OsL),  92  Pac. 
643,  where  the  court  remarks:  "It 
is  not  within  the  power  of  the  hus- 
band bj  anj  provision  of  his  vrill  to 
deprive  her  of  this  right,  or  in  anj 
wise  limit  the  power  of  the  court, 
in  the  exercise  of  its  proper  discre- 
tion, to  fix  the  amount  to  be'  al- 
bwed." 

08  Estate  of  Lufkin,  131  CaL  291, 
63  Pac.  469;  Estate  of  Freud,  131  Cal. 
667,  82  Am.  St.  Bep.  407,  63  Pac. 
1080;  Estate  of  Gorkow,  20  Wash. 
563,  56  Pac.  385. 

The  amount  of  an  allowance  for 
the  maintenance  of  minor  children  is 
in  the  discretion  of  the  court.    Es- 
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amount,  regard  should  be  had  for  the  value  of  the  estate,  its  sol- 
vency or  insolvency,  the  value  and  income  of  the  exempt  property 
and  homestead  already  set  apart,  the  social  position  of  the  family 
and  its  manner  of  living  during  the  lifetime  of  tke  decedent,  the 
age  and  condition  of  the  children  and  their  requirements  for  sup- 
port and  education,  and  other  circumstances  relevant  to  the  in- 
quiry. An  allowance  is  not  necessarily  nor  usually  restricted  to 
an  amount  adequate  for  the  bare  support  of  the  family.^ 

The  amount  is  fixed  with  the  view  of  its  being  entirely  con- 
sumed in  the  maintenance  of  the  family ;  but  if  the  court  errs  in 
this  respect,  making  the  amount  either  too  large  or  too  small,  it 
is  an  error  in  judgment,  which  can  be  corrected  only  upon  an  ap- 
plication to  have  the  order  modified.  In  the  absence  of  any  such 
modification,  any  portion  of  the  allowance  remaining  unexpended 
is  the  property  of  the  widow,  for  which  she  need  not  account  to 
the  children,  while  expenses  in  excess  of  the  allowance  must  be 
borne  by  her.®*  U  she  is  the  only  surviving  member  of  the  family, 
money  payable  to  her  under  an  order  therefor  made  prior  to  her 


tate  of  Beisel,  110  Gal.  267,  iO  Pae. 
961,  42  Pae.  819. 

The  fact  that  the  adminiBtrator 
has  not  money  in  his  handi  to  pay  an 
allowance  does  not  deprive  the  court 
of  power  to  fix  the  amount  thereof. 
Estate  of  Carriger  (CaL),  41  Pae. 
700. 

On  appeal  it  will  be  presumed  that 
the  condition  of  the  estate  was  such 
as  to  authorize  the  allowance  of  tfaa 
sum  fixed  in  the  order.  Estate  of 
Carriger  (CJal.),  41  Pae.  700. 

M  Estate  of  Lux,  100  Gal.  593,  35 
Pae.  341;  Estate  of  Blade,  122  Gal. 
434,  55  Pae.  158;  Estate  of  Stevens, 
S8  Gal.  326,  17  Am.  St.  Bep.  252,  23 
Pfte.  379;  Estate  of  Pugsley,  27  Utah, 
489,  76  Pae.  560;  State  v.  Superior 
Court  (Wash.),  92  Pae.  942. 

Where  an  estate  is  worth  ten  mil- 
Hons  of  dollars,  is  free  from  debt  or 
«neumbranee|    and    nearly    aU    com- 


munity property,  an  allowance  to  th« 
widow  of  two  thousand  five  hundred 
dollars  per  month,  which  is  shown  to 
be  in  keeping  with  the  scale  of  ex- 
penditures existing  before  the  death 
of  her  husband,  is  not  an  abuse  of 
discretion.  Estate  of  Lux,  114  (M. 
78,  45  Pbe.  1023. 

An  allowance  of  two  hundred  and 
fifty  dollars  a  month  to  a  widow  who 
has  been  eut  off  by  the  testator  with 
a  bequest  of  one  dollar  is  not  exces- 
sive, where  the  estate  is  worth  fifty 
thousand  dollars,  producing  a  monthly 
income  of  over  fifteen  hundred  dol- 
lars, and  where  there  were  no  minor 
heirs  or  direct  descendents,  or  any 
CTBditors.  Estate  of  Drasdo,  36 
Wash.  478,  78  Pae.  1022. 

M  BeU  V.  BeU,  2  GaL  App.  338,  88 
Pae.  814;  Estate  of  Luz,  114  GaL  78, 
45  IhkC  1023. 


death  bdongi  to  her  estate,  althoa^  payincnt  was  stajed  hj  an 
appeal  not  affirmed  nntQ  after  her  deeeaae** 

It  is  the  dntj  of  the  eoort,  after  the  ezpiraticm  of  one  year  from 
the  granting  of  letters,  to  diseontinne  the  family  aDowanee,  npon 
aseertaining  that  the  ertate  is  insolTent.'*  Howerer,  a  payment 
by  an  administrator  to  the  widow  for  family  support  when  the 
estate  was  solvent,  and  there  was  no  reason  for  snppomng  that  it 
would  become  insolvent,  should  be  allowed,  althou^  when  the 
aeeount  is  settled,  the  estate  proves  insolvent.** 

An  aUowanee  granted  during  the  settlement  of  an  estate  is  as 
mueh  for  the  benefit  of  the  minor  children  as  for  the  widow.** 
The  iiuestion  whether  an  applicant  for  an  allowance  is  a  child  of 
the  deceased  is  one  of  fact  for  the  court  to  determine  before  grant- 
ing or  denying  the  application;  and  the  mere  fact  that  the  ap- 
plicant's status  as  a  child  is  denied  does  not  deprive  the  court  of 
jurisdiction  to  order  an  allowance,  provided  the  facts  showing 
her  rights  are  proved  by  competent  evidence.'**  An  illegitimate 
child  who  has  been  acknowledged  by  the  father  is  entitled  to  an 
allowance  from  the  estate  of  the  latter  upon  his  death.'*' 

The  delay  of  a  child  in  not  making  an  application  to  have  a 
family  allowance  and  the  exempt  property  set  aside  to  him  dur- 
ing minority  bars  his  righ^  thereto.'**  But  the  delay  of  a  widow 
for  several  years  to  demand  the  payment  of  her  allowance  does 
not,  of  itself,  forfeit  her  right  to  it.'** 

The  right  of  a  widow  to  an  allowance  may  be  barred  by  her  ex- 
ecution of  articles  of  separation  with  her  husband,  wherein  she 


M  Ertate  of  Imx,  114  GU.  78,  45 
Psc  1023. 

^  Estate  of  Montgomery,  60  CSsL 
04S. 

M  Eitato  of  Fernandes,  119  OaL 
579,  51  Pae.  851. 

90  Moore  v.  Moore,  60  CaL  526; 
Estate  of  Oorkow,  20  Wash.  563,  56 
Pae.  385.  A  minor  child  is  entitled 
to  an  allowance  out  of  the  personal 
property  of  his  deceased  parents  for 
his  support  during  his  minoritj,  upon 
a  showing  of  necessity  therefor. 
Stewin  ▼.  Thrifty  80  Wash.  86,  70  Pae. 
116^ 


Under  Ballinger's  CSode,  section 
6220,  a  surviving  husband  is  as  much 
entitled  to  an  allowance  for  the  main- 
tenance of  minor  children  as  the 
widow  would  be.  Estate  of  Murphj, 
30  Wash.  9,  70  Pte.  109. 

100  Estate  of  Bljthe^  99  CaL  472, 
84  Pae.  108. 

101  Estate  of  Oorkow,  20  Wash.  563, 
56  Pae.  385. 

102  Estote  of  H^Twood  (OaL),  84 
Pae  834. 

103  Estate  of  Weleh,  106  CaL  487^ 
89  Pae.  805, 


PBOVISION  FOB  FAMILT  SUPPOBT  AND  -HOMESTEAD.      489 


relinquishes  all  her  marital  rights  and  her  claims  to  his  estate.^^ 
And  the  remarriage  of  a  widow  terminates,  without  any  order  of 
court,  an  allowance  made  to  her  out  of  the  estate  of  her  deceased 
husband,  at  least  so  far  as  she  is  concerned  individually,  although 
the  court  doubtless  has  authority  to  continue  it,  if  necessary,  for 
the  benefit  of  the  children.^^  The  misconduct  of  a  wife  in  the 
lifetime  of  her  husband  does  not  seem  to  deprive  her  of  her  right 
to  an  allowance  from  his  estate,  certainly  not  if  he  acquiesced  in 
it;^^  neither  does  the  nonresidence  of  herself  and  children  dur- 
ing the  administration  of  the  estate.^^  But  it  seems  an  allow- 
ance should  not  be  made  to  a  wife  who  for  many  years  has  lived 
apart  from  her  husband  under  an  agreement  for  separation  and 
has  not  been  dependent  on  him  for  support ;  ^^  nor  to  a  woman 
who  claims  to  be  the  widow  of  the  deceased,  pending  an  appeal 
by  the  heirs  from  her  appointment  as  administratrix,  which  ap- 
pointment was  resisted  on  the  ground  that  she  was  never  married 
to  the  decedent.^^ 

An  order  granting  a  family  allowance  is  appealable,  and  if  no 
appeal  is  taken  within  the  time  limited  by  law,  it  becomes  final 
and  conclusive.^^^    Thereafter  the  probate  court  cannot  review. 


104  Estate  of  Noah,  73  GaL  583,  2 
Am.  St.  Bep.  829,  15  Pae.  287;  Wick- 
enham  y.  Comerford,  96  Cal.  433,  31 
Pae.  358.  In  Oregon,  ths  faet  that 
a  ihdow  prior  to  the  obtaining  by 
the  ezeeutora  of  an  order  for  a 
monthly  allowance,  agreed  that  it 
should  be  in  lien  of  dower,  does  not 
justify  them  in  refusing  to  pay  it, 
nnless  she  receipts  for  the  same  in 
lien  of  dower,  where  the  order  eon- 
tains  no  provision  that  it  shaU  be  so 
received.  Estate  of  Beknm,  28  Or. 
97,  41  Pae  159. 

los  Estate  of  Hamilton,  66  Cal.  576, 
6  Plac.  493;  Estate  of  Still,  117  GaL 
509,  49  Pae.  463. 

106  Estate  of  Drasdo,  36  Wash.  478, 
78  Pae.  1022. 

lOT  Griesemer  t.  Bojer,  18  Wash. 
171,  43  Pae.  17. 


106  Estate  of  Park,  25  Utah,  161, 
69  Pae.  671. 

100  State  V.  Lichtenberg,  4  Wash. 
231,  29  Pfte.  999. 

110  Estate  of  Dougherty,  34  Mont. 
336,  86  Pae.  38.  A  special  adminis- 
trator is  the  "parly  aggrieved,"  and 
hence  may  appeal  from  an  order  di- 
recting him  to  pay  the  arrearage  of  a 
family  allowance  which  has  accrued 
since  the  suspension  of  the  general 
administrator.  Estate  of  Welch,  106 
GaL  427,  39  Pae.  805. 

Where  an  order  making  an  allow- 
ance refers  to  a  previous  order  of  a 
similar  character,  but  makes  different 
provisions,  the  previous  order  is  no 
longer  in  force,  so  that  an  appeal 
from  the  modifying  order  brings  up 
the  whole  question  for  review.    £■- 
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f<ai  t^ 


r.  • 


til    \ZJt 


pa73«Bt  ct  a  BM- 1:1^7 


OB  tke 


afur  lutTini^  auufe  aa  all^wazaee,  saj  Ec«iifj  h.  sfe.:::!!  tke  eondi* 
t^j«  tA  the  estate  «r  the  rdatioa  of  rlie  f  a^  ^y  tbereto  ■•  change 
aa  ta  sake  neh  auyilSearlTn  expedii^:.^^  or  that  a  eoart  of 
tf\nXj,  -m^ktisi  the  tlze  for  proa««rrriiig  an  app<al  kas  rfapurd.  maj 
aet  mAt  an  orier  for  fraod  in  ita  proesrement.'^  An  appeal 
irtfm  an  crder  dirtttln^  the  payment  of  an  aC^wanee  acts  as  a 
aapenedeaay  staying  all  further  proceedings  in  respect  to  the 
ii)atti»T  inToIred.  Henee  a  sabaeqaoit  order  of  the  ssperior  eonrt 
dire^iog  the  adminutrator  to  make  payment  is  beyond  ita  jnxia- 
ri>^;ony  and  aobjeet  to  annulment  <m  certiorari."* 

I  828.  Pa  J  mini  of  VtBaaSky  Allowaaee.— The  general  featnrea 
of  the  law  governing  the  payment  of  family  allowanees  haye  been 
eonaidered  in  the  preceding  section.  It  remains  here  to  be  noted 
that  an  allowance  mast  be  paid  in  preference  to  all  other  charges, 
sare  the  expenses  of  the  funeral  and  of  administration;  and  that, 
whenerer  made,  it  may,  in  the  discretion  of  the  eonrt,  take  effect 
from  the  death  of  the  decedent  [d]     When  an  administrator  pre- 

[4]  the  CtUfonda  0tJi«iite  (O.  a  P.  1467)  Providfli:  "Any  aUowmnee 
fluul#  by  ilia  eonrt  ct  judge,  in  seeordanee  with  the  proTisions  of  this  ar- 
iiele,  ninat  be  paid  in  preference  to  all  other  ehargee^  except  funeral 


late  of  CanaoB,  18  Waah.  101,  ffO 
Pae.  1021. 

Tlio  ezeentor  ma/  appeal  from  an 
order  modifying  a  preriona  order 
making  an  allowance  to  the  widow  out 
of  th4  estate.  Eatate  of  Cannon,  18 
Waah.  101,  60  Pac.  1021. 

Ill  Eitate  of  Stevena,  83  Cal.  326, 
17  Am.  8t.  Sep.  252,  23  Pae.  379. 

113  Kitate  of  NoUn,  145  CkL  559, 
79  Pae.  428. 


lU  Thompson  ▼.  Staacke,  131  GaL 
1,  63  Pae.  81. 

114  Estate  of  lioz,  100  GaL  593, 
604,  35  Pae  341;  Estate  of  CSannon, 
18  Wash.  101,  50  Pae.  1021. 

115  Curtis  T.  SeheU,  129  Gal  208, 
79  Am.  St.  Bep.  107,  61  Pae  951; 
Savinga  Bank  v.  ScheU,  142  GaL  505, 
76  Pae  250. 

116  Buggies  ▼.  Superior  Gourt,  103 
Cal.  125,  37  Pae.  211;  Pennie  y.  Su- 
perior Court,  89  GaL  33,  26  Pao.  617, 
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sents  a  voucher  signed  by  the  widow  for  payments  alleged  to  have 
been  made  to  her,  creditors  cannot  object  to  its  allowance  as  a 
credit,  on  the  ground  that  the  amount  thereof  had  not  actually 
been  paid  for."'' 

§  324.  Title  and  Apportionment  of  Property  Set  Apart.— If  a 
husband  declares  a  homestead,  either  upon  his  separate  estate  or 
upon  the  community  property,  the  title  thereto,  upon  his  death, 
vests  exclusively  and  absolutely  in  his  wife,  and  an  order  of  the 
probate  court  setting  the  property  apart  to  the  use  of  the  widow 
and  children  does  not  affect  her  title  nor  confer  any  on  the  chil- 
dren, but  merely  withdraws  the  property  from  administration.^^ 


charges  and  expenses  or  administration;  and  any  sneh  aUowanee,  whenever 
made,  may  in  the  discretion  of  the  court  or  judge,  take  effect  from  the 
death  of  the  decedent."    En.  March  11,  1872. 

The  Arizona^  Idaho,  Montana,  Oklahoma,  South  Dakota  and  Wyoming 
Statutes  are  the  same  as  the  California,  except  that  Wyoming  omits  the 
words  ''by  the  court  or  judge.''  Ariz.  Be  v.  St.  1728;  Ida.  Be  v.  St.  5443; 
Mont.  C.  C.  P.  2583;  Okl.  Bev.  St  1612;  S.  D.  Pro.  Cd.  158;  Wyo.  Bev.  St. 
4735. 

The  Kerrada  Statute  Provides:  ''Any  allowance  made  by  the  court  or 
judge,  in  accordance  with  the  provisions  of  the  preceding  section  shall  be 
paid  by  the  executor  or  administrator  in  preference  to  all  other  charges, 
except  funeral  charges.''    Nev.  Comp.  L.  2888. 

The  North  Dakota  Statute  Provides:  ''Any  allowance  made  by  the  court 
in  accordance  with  the  preceding  section  must  be  paid  in  preference  to  all 
other  charges  except  funeral  charges  or  expenses  of  administration  and 
any  such  allowance  whenever  made  may  in  the  discretion  of  the  court  take 
effect  from  the  death  of  the  decedent."    N.  D.  Bev.  Cd.  8092. 

The  Washington  Statute  Provides:  "Any  allowance  made  by  the  court 
in  accordance  with  the  provisions  of  the  preceding  section,  shall  be  paid 
by  the  executor  or  administrator  in  preference  to  all  other  charges,  ex- 
cept funeral  charges  and  expenses  of  administration."  Wash.  Bal.  Cd. 
6221  (Pierce's  Cd.  2523). 


117  Estate  of  Fisher  (Cal.),  42  Pao. 
237. 

lis  Saddlemird  v.  Stockton  Sav.  ft 
L.  Soc,  144  Cal.  650,  79  Pac.  381; 
Estate  of  Ackerman,  80  Cal.  208,  13 
Am.  St.  Bep.  116,  22  Pac.  141;  Bol- 
linger V.  Manning,  79  Cal.  7,  21  Pac. 
375.  The  probate  court,  in  setting 
apart  property  which  has  been  dedi- 


cated as  a  homestead  under  the  home- 
stead act,  does  not  change  or  trans- 
mit the  title,  nor  does  it  adjudicate 
the  title  as  between  the  parties  who 
claim  it.  The  purpose  and  effect  of 
the  order  is  merely  to  relieve  the 
property  from  administration.  The 
question  of  title,  as  between  the 
claims,   must  be   determined  in   an- 
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i»  Shedkr  t.  MDa.  SS  €bL  288, 
28  Fml  1016;  Haidvick  ▼.  KadL,  128 
GU.  872,  61  Pte.  38L  Under  C  a 
P^  eectioB  1488,  aa  eiarailed  ia  April, 
1S80,  pnmdiBC  tbat  |m>pqtjf  aet 
apart  for  tte  aw  of  Us  fiunilj  ibnnld 
be  "for  tbe  beaellt  of  tte  eeteial 
partiei,''  tbe  widow  aad  eacb  of  tte 
minor  ebildiea  took  eqoal  sbarei  aa 
tenants  ia  eommoa.  Sbed^  ▼.  Milfi 
93  OaL  288,  28  Pke.  1048. 


PEOVISION  FOB  FAMILY  SUPPOBT  AND  HOMESTEAD.      493 

it,  nor  does  she  hold  it  in  trust  for  them.  She  is  therefore  under 
no  obligation  to  account  to  them  for  the  manner  in  which  she  ex- 
pends it.^ 

An  order  of  court  setting  apart  a  probate  homestead  to  a  widow 
out  of  community  property,  there  being  no  minor  children,  vests 
title  thereto  absolutely  in  her.  Hence  she  may  convey  or  mort- 
gage it  at  pleasure  just  as  she  may  any  other  property  in  which 
she  has  the  absolute  title.  But  when  there  are  minor  children, 
one-half  of  the  property  vests  in  them  in  equal  shares  as  a  part 
of  their  respective  estates  to  be  cared  for  by  their  several  guard- 
ians, and  the  other  half  in  the  widow.  Even  then  it  is  competent 
for  her  to  alien  or  mortgage  her  interest,  and  likewise  it  is  com- 
petent for  the  guardian  of  the  children,  under  proper  judicial 
proceedings,  to  sell  or  mortgage  their  interests,  or  for  a  child  him- 
self to  do  so  upon  attaining  majority.  However,  a  grantee  of 
the  widow,  or  a  purchaser  at  the  foreclosure  of  a  mortgage  ex- 
ecuted by  her,  cannot  disturb  the  possession  of  the  minor  chil- 
dren; neither  can  their  grantee,  whether  the  conveyance  is  made 
before  or  after  their  majority,  disturb  her  possession.  No  act  of 
any  member  of  the  family  can  prejudice  the  rights  of  the  others 

ertj  is  the  property  of  the  widow  or  surviving  husband.  If  the  deeedent 
left  also  a  minor  child  or  children,  the  one-half  of  such  property  shall  be- 
long to  the  widow  or  surviving  husband,  and  the  remainder  to  the  child, 
or  in  equal  shares  to  the  children,  if  there  be  more  than  one.  If  there  be 
no  widow  or  surviving  husband,  the  whole  belongs  to  the  minor  child  or 
children.''    Ariz.  Be  v.  St.  1729. 

The  Idalio- Statute  Provides:  "When  property  is  set  apart  to  the  use  of 
the  family,  in  accordance  with  the  provisions  of  this  chapter,  if  the  de- 
cedent left  a  widow  or  surviving  husband,  and  no  minor  child,  such  prop- 
erty is  the  property  of  the  widow  or  surviving  husband.  If  the  decedent 
left  also  a  minor  child  or  children,  the  one-half  of  such  property  shall  be- 
long to  the  widow  or  surviving  husband,  and  the  remainder  to  the  child, 
or  in  equal  shares  to  the  children,  if  there  be  more  than  one.  If  there  be 
no  widow  or  surviving  husband,  the  whole  belongs  to  the  minor  child  or 
children.  If  the  property  set  apart  be  a  homestead,  selected  from  the 
separate  property  of  the  deceased,  the  court  can  only  set  it  apart  for  a 
limited  period,  to  be  designated  in  the  order,  and  the  title  Vests  in  the  heirs 
of  the  deceased,  subject  to  such  order."    Ida.  Bev.  St.  5444. 

The  Montana  Statute  is  the  same  as  the  Idaho,  except  that  the  words 
^'or  judge"  are  inserted  after  ''court,"  and  the  words  "which  shall  be  a 

,  120  BeU  V.  Bell,  2  CaL  App.  339,  83  Pae.  814. 
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to  occapy  the  homestead  as  a  place  of  abode.  The  homestead 
right  of  the  minor  children  cannot  be  extingaished  by  the  widow, 
or  by  one  of  their  own  number  on  his  becoming  of  age ;  neither 
can  the  homestead  right  of  the  widow  be  destroyed  by  the  chil- 
dren, either  before  or  after  majority.  The  homestead  remains 
intact  as  a  place  of  abode,  and  the  right  therein  continues  in 
favor  of  any  member  of  the  family  as  long  as  he  remains  in  a 
position  to  assert  it,  unprejudiced  by  the  acts  of  his  cotenants. 
When  the  children  reach  majority,  their  interest  in  the  property, 
as  a  homestead,  ceases,  and  whatever  property  rights  they  there- 
after may  have  in  the  land  are  in  the  nature  of  those  of  remainder- 
men or  reversioners;  but  the  homestead  right  of  the  widow  con- 
tinues so  long  as  she  desires  to  assert  it,  secure  from  interference 
from  the  adult  children  or  their  grantees.  During  the  minority 
of  any  of  the  children,  a  partition  of  the  property  will  not  be  de- 
creed, unless  their  best  interests  will  thereby  be  promoted.  When 
all  the  children  become  of  age,  they  and  the  mother  may  have 
partition  or  sell  the  property  free  from  its  homestead  character .^^ 


life  estate  to  hnsband  or  wife"  are  inserted  after  the  words  "to  be  desig- 
nated in  the  order."    Mont.  C.  C.  P.  2584. 

The  Kevada  Statute  Provides:  "When  property  shall  have  been  set 
apart  for  the  use  of  the  family,  in  accordance  with  the  provisions  of  this 
act,  if  the  deceased  shall  have  left  a  widow  and  no  minor  child,  such  prop- 
erty shall  be  the  property  of  the  widow;  if  he  shall  have  left  no  minor 
child  or  children,  also  one-half  of  said  property  shall  belong  to  the  widow, 
and  the  remainder  to  such  child,  or  in  equal  shares  to  such  children,  if 
there  are  more  than  one;  if  there  be  no  widow,  then  the  whole  shaU  belong 
to  the  child  or  children."    Nev.  Gomp.  L.  2889. 

The  North  Dakota  Statute  la  set  forth  under  section  313,  ante. 

The  Oklahoma  and  South  Dakota  Statutes  Provide:  "When  personal 
property  is  set  apart  for  the  use  of  the  family,  in  accordance  with  the  pro- 


lyl Otto  V.  Long,  144  CaL  144,  77 
Pac  885 ;  Moore  v.  Hoffman,  125  Gal. 
90,  73  Am.  St.  Eep.  27,  57  Pac.  769; 
Estate  of  Hamilton,  120  CaL  421, 
52  Pac.  708;  Hoppe  v.  Hoppe,  104 
Cal.  94,  37  Pac'  894;  Bullerdick  v. 
Hermsmeyer,  32  Mont.  541,  81  Pac. 
834.  Mortgages  executed  by  a  widow 
on  homestead  property  are  valid  as 
to  her  interest  therein,  and  a  pur- 
chaser at  a  foreclosure  is  entitled  to 
enter  in  possession  when  the  young- 


est child  attains  majority.  Hodge  ▼. 
Norton,  133  Cal.  99,  65  Pac.  123. 

A  homestead  from  the  community 
property,  made  without  notice  to  the 
minor  children,  cannot  vest  title  in 
the  widow  alone,  so  devesting  the 
children's  interest  both  in  the  home- 
stead use  and  in  the  inheritable  fee. 
Hoppe  V.  Hoppe  (Cal.),  36  Pac.  389. 

The  heirs  and  devisees  are  not  de- 
prived of  property  without  due 
process  of  law,  because  the  order  for 


PB0VI8I0N  FOR  FAMILY  SUPPOBT  AND  HOMESTEAD.      495 

When  a  probate  homestead  is  selected  from  the  separate  estate 
of  the  decedent,  the  court  can  set  it  apart  for  a  limited  period 
only.  The  remainder  in  fee  vests  in  the  heirs,  even  to  the  exclu- 
sion of  devisees  named  in  the  will.  They  take  a  vested  estate, 
which  may  be  aliened  by  them  voluntarily  or  by  judicial  sale. 
Only  the  homestead  is  exempt;  their  interest  in  the  property  is 
subject  to  the  claims  of  creditors  of  the  decedent,  and  may  be  or- 
dered sold  to  pay  a  family  allowance  made  to  the  widow.^^    The 


▼iflions  of  this  chapter,  if  the  decedent  left  a  widow  or  sarviving  husband, 
and  no  minor  child,  such  property  is  the  property  of  the  widow  or  surviy- 
ing  husband.  If  the  decedent  left  also  a  minor  child,  the  one-half  of  such 
property  shall  belong  to  the  widow  or  surviving  husband,  and  the  other 
half  to  the  minor  child;  and  if  the  deceased  left  more  than  one  minor  child 
the  one-third  of  such  property  shaU  belong  to  the  widow  or  surviving  hus- 
band and  the  remainder  in  equal  shares  to  the  minor  children,  and  if  the 
decedent  left  no  widow  or  surviving  husband,  such  property  shall  belong 
to  the  minor  child,  or,  if  more  than  one  child,  to  them  in  equal  parts." 
Okl.  Eev.  St.  1612;  S.  D.  Pro.  Cd.  159. 

The  Washington  Statute  is  practicaUy  the  same  as  the  Nevada.    Wash. 
Bal.  Cd.  6222  (Pierce's  Cd.  2524). 

The  Wyoming  Statute  is  the  same  as  the  Arizona.    Wyo.  Bev.  St.  4738. 


a  probate  homestead  is  made  with- 
out notice  to  them  or  right  of  ap- 
peal. Otto  V.  Long,  144  OaL  144,  77 
Pac.  885. 

When  a  homestead  is  set  apart 
from  community  property  to  a  widow, 
there  being  no  minor  children,  she 
may  bring  suit  to  quiet  title.  Mc- 
Kinne  v.  Shaffer,  74  CaL  614,  16 
Pac  509;  and  ejectment  may  be 
maintained  by  a  widow  against  the 
administrator  for  property  set  apart 
absolutely  as  a  homestead.  Moore  v. 
Moore  (CaL),  34  Pac.  90. 

122  Estate  of  Tittel,  139  Cal.  149, 
72  Pac.  909;  McHarry  v.  Stewart 
(Cal.),  35  Pac.  141;  Lord  v.  Lord, 
66  CaL  84,  3  Pac  96.  C.  C.  P.,  sec- 
tion 1648,  as  amended  in  1881,  pro- 
viding for  the  setting  apart  of  a 
homestead  by  the  court,  and  that 
''if  the  property  set  apart  be  a 
homestead   selected   from   the   sepa- 


rate property  of  the  deceased,  the 
court  can  set  it  apart  for  a  limited 
period,  only,  to  be  designated  in  the 
order,  and  the  title  vests  in  the  heirs 
of  the  deceased,  subject  to  such  or- 
der," applies  to  probate  homesteads 
selected  and  set  apart  by  the  court; 
and  it  is  proper  for  the  court  in  such 
case  to  set  apart  the  homestead  for 
and  during  the  lifetime  of  the  sur- 
vivor, and  not  absolutely,  and  it  has 
no  power  to  set  it  apart  except  for  a 
Hmited  period.  Estate  of  Schmidt, 
94  Cal.  334,  29  Pac.  714. 

If  the  decedent  left  a  widow  and 
no  minor  child,  an  order  setting  apart 
a  probate  homestead  to  the  widow 
out  of  the  separate  property  of  the 
husband  made  prior  to  the  amend- 
ment of  1881  to  section  1465  of  the 
Code  of  Civil  Procedure,  made  such 
homestead  the  property  of  the  widow, 
and  the  title  did  not  vest  at  her 
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order  setting  apart  the  property  to  her  as  a  homestead  with- 
draws it  from  the  disposition  made  by  the  decedent  in  his  will, 
and  it  should,  subject  to  the  homestead,  be  distributed  to  the  heirs 
at  law.*^  If  the  order  is  made  in  absolute  terms,  without  limit- 
ing the  homestead  to  a  life  estate,  it  is  erroneous,  but  not  void, 
so  that  when  the  time  for  an  appeal  therefrom  expires,  the  title 
to  the  property  vests  in  the  widow  in  fee.^^  It  is  improper  for 
the  court  to  include  in  the  order  a  determination  of  the  persons 
in  whom  title  shall  vest  after  the  termination  of  the  homestead, 
for  an  adjudication  of  heirship  must  be  had  in  an  appropriate  pro- 
ceeding in  which  that  issue  is  presented.^^  The  order  does  not 
affect  the  title,  but  merely  withdraws  the  property  from  admin- 
istration. No  adjudication  of  title  can  be  had  in  proceedings  to 
set  apart  the  property  as  a  probate  homestead.^^ 

§  326.  Sunoonary  Administration  of  Estates  of  Limited  Value.* 
When  it  appears  from  the  inventory  of  an  estate  of  a  deceased 
person  that  the  value  of  the  estate  does  not  exceed  fifteen  hun- 
dred dollars,*^  the  court  may,  after  a  rule  against  interested  per- 
sons to  show  cause,  order  that  it  be  assigned,  subject  to  existing 
liens  and  encumbrances,  to  the  surviving  spouse  or  minor  chil- 
dren absolutely,  after  which  no  further  administration  is  per- 
missible, [f]     This  rule  of  the  statute  applies  to  all  property  of 

[f]  The  California  Statute  (O.  O.  F.  1469)  ProYides:  "If,  npon  the  re- 
turn of  the  inventory  of  the  estate  of  a  deceased  peraon,  it  shall  appear 
therefrom  that  the  value  of  the  whole  estate  does  not  exceed  the  sum  of 


death  in  the  heirs  or  devisees  of  the 
deceased  husband.  Hardwick  v. 
Black,  12S  OeiI.  672,  61  Pac.  3S1; 
Mawson  ▼.  Mawson,  50  CaL  539. 

In  Washington  an  ordet  pursuant 
to  sections  6219,  6222  of  Ballinger's 
Code,  setting  aside  a  homestead  to  a 
widow  and  child,  does  not  vest  the 
fee  in  her  irrespective  of  the  daims 
of  other  heirs,  since  section  5246 
provides  that  if  property  selected  as  a 
homestead  is  not  community  property, 
it  shall  go  to  the  heirs  and  devisees 
subject  to  the  power  of  the  court  to 
assign  it  for  a  limited  time  to  the 


family.  Austin  v.  Clifford,  24  Wash. 
172,  64  Pac  155. 

128  Estate  of  Matheney,  121  CaL 
267,  53  Pae.  800;  Estate  of  Walkerly, 
108  OaL  627,  49  Am.  St.  Bep.  97,  41 
Pac.  772. 

IM  Estate  of  Huelsman,  127  OaL 
275,  59  Pac.  776. 

128  Estate  of  Firth,  145  OaL  236, 
78  Pae.  643. 

196  Dickey  v.  Qibson,  121  OaL  276, 
53  Pac  704. 

1ST  The  statute  eonfldes  to  the  ap- 
praisers in  the  first  instance,  and  to 
the  court  in  the  second  inrtanec^  the 


•Bee  forme  nwmbere  186-187,  VoL  IL 
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the  decedent,  whether  commtmity  or  separate,  if  the  whole  estate 
is  appraised  at  not  over  fifteen  hundred  dollars;  and  it  applies 
to  the  estate  of  a  deceased  wife  as  well  as  to  the  estate  of  a  de- 
ceased husband.^^  In  making  its  order  the  court  is  not  setting 
apart  a  homestead,  nor  dealing  with  the  subject  of  homesteads. 
Hence  the  property  is  assigned  absolutely,  although  it  was  the 


fifteen  hundred  dollars,  and  if  there  be  a  widow  or  minor  children  of  the 
deceased,  the  court,  or  a  judge  thereof,  shall,  by  order,  require  all  persons 
interested  to  appear  on  a  day  fixed,  to  show  cause  why  the  whole  of  said 
estate  should  not  be  assigned  for  the  use  and  support  of  the  family  of  the 
deceased.  Notice  thereof  shall  be  given  and  proceedings  had  in  the  same 
manner  as  provided  in  sections  one  thousand  six  hundred  and  thirty-three, 
one  thousand  six  hundred  and  thirty-five,  and  one  thousand  six  hundred 
and  thirty-eight  of  this  code.  If,  upon  the  hearing,  the  court  finds  that 
the  value  of  the  estate  does  not  exceed  £he  sum  of  fifteen  hundred  dollars, 
it  shall,  by  decree  for  that  purpose,  assign  to  the  widow  of  the  deceased, 
if  there  be  a  widow,  if  no  widow,  then  to  the  minor  children  of  the  de- 
ceased, if  there  be  minor  children,  the  whole  of  the  estate,  subject  to  what- 
ever mortgages,  liens,  or  encumbrances  there  may  be  upon  said  estate  at 
the  time  of  the  death  of  the  deceased,  after  the  payment  of  the  expenses 
of  the  last  illness  of  the  deceased,  funeral  charges,  and  expenses  of  ad- 
ministration, and  the  title  thereof  shall  rest  absolutely  in  such  widow  or 
minor  children,  subject  to  whatever  mortgages,  liens,  or  encumbrances  there 
may  be  upon  said  estate  at  the  time  of  the  death  of  the  deceased,  and  there 
must  be  no  further  proceedings  in  the  administration,  unless  further  estate 
be  diacovered."  En.  March  11,  1872.  Amd.  1875-76,  102;  1880,  88;  1897, 
7. 

The  Arizona  Statute  Provides:  ''If,  upon  the  return  of  the  inventory 
of  the  estate  of  an  intestate,  it  appears  that  the  value  of  the  whole  estate 


duty  of  ascertaining  the  value  of  the 
estate;  and  the  reasonable  exercise 
of  their  judgment  cannot  be  inter- 
fered with  by  the  appellate  court. 
Estate  of  Balomares,  63  GaL  402. 

In  Washington,  no  appraisement  is 
required  in  proceedings  to  set  aside  to 
a  widow  as  a  homestead  property 
worth  not  over  seventeen  hundred  dol- 
lars. Smith  V.  Ferry,  43  Wash.  460, 
86  Pac.  658. 

In  South  Dakota,  the  statutes  pro- 
vide that  when  a  decedent  leaves  no 
estate  except  personal  property  of 
trifling  value,  the  county  judge  shall 

ProbaU  L»w — 82 


take  charge  thereof  personally  or  by 
his  appointee,  pay  the  burial  and 
other  expenses,  and  turn  over  the 
residue  to  the  widow  and  minor  chil- 
dren, if  any.  A  person  appointed  by 
the  judge  for  this  purpose  is  a  mere 
custodian,  and  has  not  legal  capacity 
to  sue,  as  agent  of  the  court,  to  col- 
lect from  a  fraternal  association  a 
sum  for  funeral  expenses.  Smith  v. 
Terry  Peak  Miners'  Union,  16  S.  D. 
631,  94  N.  W.  694. 

128  Estate  of  LesUe,  118  CaL  72, 
60  Pae.  29. 
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separate  estate  of  the  husband  on  which  his  wife,  before  his  death, 
filed  a  homestead  declaration,  he  not  joining  therein.^^  If  there 
are  minor  children,  the  widow  can  mortgage  her  interest  as  heir 
in  the  property,  it  has  been  held  in  Idaho,  but  the  mortgage  can- 
not in  any  way  interfere  with  the  right  of  the  family  to  occupy 
the  property  as  a  home.^^  It  seems  that  under  the  California 
statute  the  assignment  of  the  property  may  be  made  exclusively 

does  not  exceed  the  sum  of  two  thousand  dollars,  the  probate  court  must 
appoint  a  day  for  the  hearing,  and  cause  notice  to  be  given  and  proceed- 
ings had  in  the  (manner  provided  by  law),  relating  to  the  settlement  of 
accounts.  If,  upon  the  hearing,  the  court  finds  that  the  value  of  the  es- 
tate does  not  exceed  the  sum  of  two  thousand  dollars,  the  probate  judge, 
by  a  decree  for  that  purpose,  must  assign  for  the  use  and  support  of  the 
widow  and  minor  child  or  children,  if  there  be  a  widow  or  minor  chUd, 
and  if  no  widow,  then  for  the  children,  if  there  be  any,  the  whole  of  the 
estate,  after  the  payment  of  the  expenses  of  his  last  illness,  funeral  charges 
and  expenses  of  administration.  And  there  must  be  no  further  proceedings 
in  the  administration  unless  further  estate  be  discovered;  and  when  it  ap- 
pears on  return  of  the  inventory,  that  the  value  of  the  whole  estate  does 
not  exceed  the  sum  of  three  thousand  dollars,  it  is  in  the  discretion  of  the 
probate  court  to  dispense  with  the  regular  proceedings,  or  any  part  there- 
of prescribed  in  this  title,  except  as  herein  provided,  and  there  must  be 
had  a  summary  administration  of  the  estate,  and  an  order  of  distribution 
thereof  at  the  end  of  six  months  after  the  issuing  of  letters.  The  notice 
to  creditors  must  be  given  to  present  their  claims  within  four  months  after 
the  first  publication  of  such  notice,  and  those  not  so  presented  are  barred 
as  in  other  cases."    Ariz.  Bev.  St.  1730. 

The  Idaho  Statute  Provides:  ''If,  upon  the  return  of  the  inventory  of 
the  estate  of  a  deceased  person,  it  shall  appear  therefrom  that  the  value 
of  the  whole  estate  does  not  exceed  the  sum  of  fifteen  hundred  dollars,  and 
if  there  be  a  widow  or  minor  children  of  the  deceased,  the  court  or  a  judge 
thereof  shall,  by  order,  require  all  persons  interested  to  appear  on  a  day 
fixed,  to  show  cause  why  the  whole  of  said  estate  should  not  be  assigned 
for  the  use  and  support  of  the  famOy  of  the  deceased.  Notice  thereof 
shall  be  given  and  proceedings  had  in  the  same  manner  as  upon  the  set* 
tlement  of  accounts  of  executors  and  administrators.  If,  upon  the  hearing, 
the  court  finds  that  the  value  of  the  estate  does  not  exceed  the  sum  of  one 
thousand  five  hundred  dollars,  it  shall,  by  a  decree  for  that  purpose,  as- 
sign for  the  use  and  support  of  the  widow  and  minor  children,  if  there 
be  a  widow  and  minor  children,  and  if  no  widow,  then  for  the  chUdren,  if 
there  be  any,  and  if  no  children,  then  for  the  widow,  the  whole  of  the 
estate,  after  the  payment  of  the  expenses  of  the  last  illness  of  the  de- 

120  Estate  of  Neff,  139  CaL  71,  72  iso  Booth  MercantUe  Go.  v.  Unr- 

Fae.  632.  phy  (Idaho),  93  Pae.  777. 


PEOVISION  FOB  FAMILY  SUPPORT  AND  HOMESTEAD.      499 

and  absolutely  to  the  widow,  bo  that  she  may  alien  or  encumber 
the  entire  estate  at  pleasure. 

Under  the  amendment  of  1880  to  the  California  code,  the  estate 
of  a  deceased  husband,  when  set  apart,  vested  one-half  in  the 
widow  and  one-half  in  the  minor  children.  Therefore  the  chil- 
dren could  recover  from  a  trespasser  in  possession  only  one-half 
of  the  rents  of  the  property.*'^  It  will  be  observed  that  in  1897, 
the  code  was  amended,  so  as  to  permit  the  entire  estate  to  be  as- 
signed to  the  widow  to  the  exclusion  of  the  children.**^    Orders 

ceased,  funeral  eharges,  and  expenses  of  administration,  and  there  must 
be  no  further  proceedings  in  the  administration,  unless  further  estate  be 
discovered;  and  when  it  so  appears  that  the  value  of  the  whole  estate  does 
not  exceed  the  sum  of  fifteen  hundred  dollars,  it  is  in  the  discretion  of  the 
probate  court  to  dispense  with  the  regular  proceedings,  or  any  part  there- 
of, prescribed  in  this  title,  and  there  must  be  had  a  summary  administra- 
tion of  the  estate,  and  an  order  of  distribution  thereof  at  the  end  of  six 
months  after  the  issuing  of  letters;  the  notice  to  creditors  must  be  given 
to  present  their  claims  within  four  months  after  the  first  publication  of 
such  notice,  and  those  not  so  presented  are  barred  as  in  other  cases." 
Ida.  Bev.  St.  5445. 

The  Montana  Statute  Provides:  ''If,  on  the  return  of  the  inventory  of 
the  estate  of  an  intestate,  it  appears  that  the  value  of  the  whole  estate  does 
not  exceed  the  sum  fifteen  hundred  dollars,  the  court  or  Judge,  by  order 
for  that  purpose,  must  assign  for  the  use  and  support  of  the  widow  and 
minor  child  or  children,  if  there  be  a  widow  or  minor  child,  and  if  no 
widow,  then  for  the  children,  if  there  are  any,  the  whole  of  the  estate  after 
the  payment  of  the  expenses  of  his  last  illness,  funeral  charges,  and  ex- 
penses of  administration,  and  there  must  be  no  further  proceedings  in  the 
administration,  unless  further  estate  be  discovered;  and  when  it  so  ap- 
pears, that  the  value  of  the  whole  estate  does  not  exceed  the  sum  of  three 
thousand  dollars,  it  is  in  the  discretion  of  the  court  or  judge  to  dispense 
with  the  regular  proceedings,  or  any  part  thereof,  prescribed  in  this  title, 
and  there  must  be  had  a  summary  administration  of  the  estate,  and  order 
of  distribution  thereof  at  the  end  of  six  months  after  the  issuing  of  let- 
ters. The  notice  to  creditors  must  be  given  to  present  their  claims  with- 
in four  months  after  the  first  publication  of  such  notice,  and  those  not  so 
presented  are  barred  as  in  other  cases."    Mont.  0.  G.  P.  2585. 

The  Nevada  Statute  Provides:  "When  it  shall  be  made  to  appear  to  the 
court  or  judge,  by  affidavit  or  otherwise,  that  the  vidue  of  an  estate  does 
not  exceed  two  thousand  dollars,  the  court  or  judge  may,  if  deemed  ad- 
visable, make  an  order  for  a  summary  administration  of  such  estate,  dis- 
pensing with  all  regular  proceedings  and  notices^  except  the  notice  of  aj^ 

Ml  McGuire  v.  Lynch,  126  Gal.  676,  182  See  the  statutes  under  this  seo- 

59  Pac  27.  tion. 
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€isi'n^M,  wbea  it  fhall  appear  ts  tbe  eout  that  aD  tbe  debts  of  tbe  estate, 
exp^«ses  aad  eLarges  of  adaucistratioa  aad  allowaaes  to  tbe  familx,  if  mmif, 
bars  beea  paid«  aad  tbo  estate  ia  eoaditioa  ts  be  fiaallj  aettled.  Tbe 
ioUil  of  fees  aad  eosts  of  tbs  clerk  ia  a  sammary  adadaistratioa  sbaO  aot 
9%^^^A  fifties  dollais,  Tbe  prorisioas  of  tbis  sectioa  sball  apply  oaly  ts 
mifiUM  oi  wbieb  sonuDaiy  admioistratioas  sbaO  be  srdexed."    Ner.  CoapL 

'^Wbea  asy  perwm  sball  die,  lesTiaf  aa  estate  tba  wbole  Tafaie  of  wbieb 
does  not  exeeed  firs  baadred  dollars,  aad  there  be  a  anrriTiag  bosbaad  or 
wifs,  and  a  adaor  child  or  cbildrea,  sack  estate  shall  aot  be  admiaistered 
opoD,  but  the  whole  thereof  shall  be  by  tbe  eoart  or  jodge,  by  aa  order 
in  that  porpoM,  assigaed  aad  let  apart  for  the  sapport  of  the  sorviviag 
bunband  or  wife  aad  miaor  ehildrea  of  deceased,  or  for  the  support  of 
the  minor  child  or  ehildrea,  if  there  bo  ao  sorviviag  husband  or  wife. 


\n  KsUU  of  ThofB,  24  Utah,  209,  tttled  to  mtisfy  his  elaiai  from  the 

67  Pae  22.  general    aseets    of    an    estate,    svea 

«*  E.UU  of   Bieba^a.,   m  CL  '^:%::^^'V^J'^L 

624,  05  Pac.  1084.  ^^^^     2j^  ^^^^^  ^  ^^^^  .^  jj^j^ 

iW  Fairbanks  t.  Bobineon,  64  Gal.  to  a  lien  oa  the  specific  goods  sold 

200,  80  Pac.  812.    One  who  sold  goods  to  the  deceased.    Estate  of  Eanaer, 

Is  tbs  decedent  for  resale  is  not  sa-  17  Utah,  80,  08  Plac  972. 
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discharge  of  the  administrator,  he  need  not  be  made  a  party  de- 
fendant.**^ 

The  statute  does  not  provide  for  a  sale  of  the  property,  but 
merely  for  setting  it  apart  to  the  widow  and  children,  subject 
to  the  expenses  of  the  last  sickness,  administration  and  the  like. 
If  there  is  a  necessity  for  the  sale  of  the  real  estate  to  pay  these 

Sueh  order  may  be  made  by  the  court  or  judge  on  motion  made  by,  or  on 
behalf  of,  the  eurviying  husband  or  wife,  or  next  friend  of  any  minor 
ehild  or  children,  upon  an  affidavit  setting  forth  the  necessary  facts,  and 
the  court  or  judge  being  satisfied  that  the  value  of  the  whole  of  such  es- 
tate doei  not  exceed  five  hundred  doUars."    Nev.  Comp.  Lu  2890. 

The  North  Dakota  Statute  Provides:  "If,  upon  the  return  of  the  in- 
ventory of  the  estate  of  an  intestate,  it  shall  appear  therefrom  that  the 
value  of  the  whole  estate  does  not  exceed  the  sum  of  one  thousand  five 
hundred  dollars,  and  if  there  be  a  surviving  husband  or  wife  or  minor 
children  of  the  deceased,  the  court  or  judge  thereof  shaU  by  order  require 
all  persons  interested  to  appear  on  a  day  fixed  to  show  cause  why  the 
whole  of  said  estate  should  not  be  assigned  for  the  use  and  support  of  the 
family  of  the  intestate.  Notice  thereof  shall  be  given  and  proceedings 
had  in  the  same  manner  as  provided  in  section  8090  of  the  revised  codes  of 
1905.  If,  upon  the  hearing,  the  court  finds  that  the  value  of  the  estate 
does  not  exceed  the  sum  of  one  thousand  five  hundred  dollars,  it  shall  by  a 
decree  for  that  purpose,  assign  to  the  surviving  husband  or  wife  of  the  in- 
testate, if  there  be  a  surviving  husband  or  wife,  if  no  surviving  husband  or 
wife,  then  to  the  minor  children  of  the  deceased,  if  there  be  minor  children 
the  whole  of  the  estate,  subject  to  whatever  mortgages,  liens  or  encum- 
brances there  may  be  upon  said  estate  at  the  time  of  the  death  of  the 
intestate,  after  the  payment  of  the  expenses  of  the  last  illness  of  the 
intestate,  funeral  expenses  and  expenses  of  administration,  and  the  title 
thereof  shall  vest  absolutely  in  such  surviving  husband  or  wife  or  minor 
children,  subject  to  whatever  mortgages,  Uens  or  encumbrances  there  may 
be  upon  said  estate  at  the  time  of  the  death  of  the  intestate,  and  there 
must  be  no  further  proceedings  in  the  administration  unless  further  estate 
be  discovered;  and  when  it  so  appears  that  the  value  of  the  whole  estate 
does  not  exceed  the  sum  of  three  thousand  dollars,  it  is  in  the  discretion 
of  the  eourt  to  dispense  with  the  regular  proceedings  or  any  part  thereof, 
prescribed  in  chapter  6  of  the  probate  code,  and  there  may  be  had  a  sum- 
mary administration  of  the  estate,  and  an  order  of  distribution  thereof 
at  the  end  of  six  months  after  issuing  the  letters.  The  notice  to  credi- 
tors must  be  given  to  present  their  claims  within  four  months  after  the 

IM  Browne  v.  Sweet,  127  CaL  832,  69  Pac  774. 
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expenses,^^  it  must  be  had  under  the  statutory  provisions  which 
aathorize  such  sales  and  prescribe  the  procedure  theref or.^** 

The  statute  does  not  contemplate  any  publication  of  notice  to 
creditors,  nor  any  presentation  of  their  claims  for  allowance.'^ 

If  the  application  of  the  widow  to  have  the  entire  estate  as- 
signed to  her  is  denied,  she  is  aggrieved  only  in  her  individual 
capacity,  and  therefore  cannot  appeal  in  her  representative  capac- 
ity as  administratrix.^^    In  case  she  takes  an  appeal  in  due  form 

lint  poblieation  of  Bueh  notiee  and  those  not  so  presented  are  barred  as  in 
other  easesL"    N.  D.  Laws  1907,  pp.  160,  170. 

The  Oklahoma  Statute  is  praetically  the  same  as  the  Sonth  Dakota.  OkL 
Bev.  St  1614. 

The  Oregon  Btatote  ProvldeB:  ''If,  from  the  inTontory  of  an  intestate's 
estate,  who  died  leaving  a  widow  or  minor  children,  it  appears  that  the 
value  of  the  estate  does  not  exceed  one  hundred  and  fifty  dollars,  over 
and  above  the  property  exempt  from  execution,  upon  the  filing  of  the  in- 
ventory the  court  or  judge  thereof  shall  make  a  decree  providing  that  the 
whole  of  the  estate,  after  the  payment  of  funeral  expenses  and  expenses 
of  administration,  be  set  apart  for  such  widow  or  minor  children,  in  like 
manner  and  with  like  effect,  as  in  case  of  property  exempt  from  execution. 
There  shall  be  no  further  proceeding  in  the  administration  of  such  estate, 
unless  further  property  be  discovered."    Or.  B.  ft  C.  Cd.  1156. 

The  Sonth  Dakota  Statate  Provides:  "If,  upon  the  return  of  the  in- 
ventory of  the  personal  estate  of  a  decedent  it  appears  that  the  value  of 
the  whole  personal  estate  does  not  exceed  the  sum  of  $1,500,  the  county 
court  by  a  decree  for  that  purpose  must  if  the  decedent  died  intestate  as- 
sign for  the  use  and  support  of  the  widow  and  minor  child  or  children,  if 
there  be  a  widow  or  minor  child,  and  if  no  widow  then  for  the  minor  chil- 
dren, if  there  be  any,  the  whole  of  the  estate  after  the  payment  of  th<» 
funeral  expenses,  the  expense  of  the  last  sickness,  and  the  expenses  of  ad- 
ministration, and  there  must  be  no  further  proceedings  in  the  administra- 
tion unless  further  estate  be  discovered,  and  when  it  so  appears  that  the 
value  of  the  whole  estate  does  not  exceed  the  sum  of  $3,000,  it  is  in  the 
discretion  of  the  county  court  to  dispense  with  the  regular  proceedings,  or 
any  part  thereof  prescribed  by  law  for  the  settlement  of  estates  of  de- 
ceased persons,  and  there  must  be  had  a  summary  administration  of  the 
estate  and  an  order  of  distribution  thereof  at  the  end  of  six  months  after 

187  Estate  of  Thorn,  24  Utah,  209,  180  rEstate  of  Palomares,  63  Gal. 
67  Pac.  22,  holding  a  sale  necessary,  402;  Estate  of  Atwood,  127  GaL  427, 
and  denying  an  application  to  set  59  Pac.  770;  Browne  v.  Sweet,  127 
the  property  apart  for  the  family.  Oal.  332,  59  Pac.  774. 

188  Willis  V.  Fituly,  116  CaL  575,  i^  Estote  of  Wood,  148  OaL  622, 
48  Pac  709.  77  Pac  481. 
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but  dies  daring  its  pendency,  leaving  no  minor  children,  her  right 
does  not  survive  to  anyone,  the  proceedings  abate,  and  the  court 
loses  jurisdiction.^^ 

the  isfuiiig  of  letters.  The  notice  to  ereditors  miiBt  be  given  to  present 
their  claimB  within  four  months  after  the  first  publication  of  such  notice, 
and  those  not  so  presented  shall  be  barred  as  in  other  casea  In  like  man- 
ner when  a  decedent  has  left  a  last  will  and  testament,  and  the  return  of 
the  inventory  shows  that  the  estate  does  not  exceed  the  sum  of  three 
thousand  dollars,  it  shall  be  in  the  discretion  of  the  county  court  to  dis- 
pense with  the  regular  proceedings  aforesaid,  and  proceed  in  a  summary 
manner  to  settle  said  estate  in  accordance  with  the  terms  of  the  will  and 
the  provisions  of  this  section,  and  any  heir  at  law  of  any  decedent  may 
apply  to  the  county  court  to  make  proof  that  such  person  is  heir  to  said 
decedent  in  the  same  manner  as  now  provided  by  law  for  making  application 
for  letters  of  administration,  and  whenever  any  such  petition  is  filed  with 
said  court  a  like  notice  shall  be  given  as  now  provided  by  law  in  such 
cases.  Upon  the  day  of  the  hearing  evidence  may  be  taken  in  writing 
before  the  court  aa  to  such  heirship,  and  shall  be  preserved  by  the  court 
and  the  court  shall  make  a  decree  of  its  findings  thereon,  and  a  certified 
copy  thereof  shall  be  entitled  to  be  recorded  in  the  office  of  the  register 
of  deeds,  of  any  county  in  which  any  real  estate  affected  thereby  is  situ- 
ated."   8.  D.  Pro.  Od.  160. 

Tbo  Boath  Dakota  and  Wyoming  Statutes  provide  for  a  still  more  sum- 
mary disposition  of  estates  valued  at  not  over  five  hundred  dollara  8.  D. 
Pro.  Od.  162-166;  Wyo.  Eev.  St.  4557. 

The  Utah  Btatnte  Provides:  ''After  the  return  of  the  inventory,  the 
court  may,  on  petition  and  after  notice,  set  apart,  and  distribute  all 
the  property  of  the  decedent,  if  the  whole  value  of  the  same  does  not  ex- 
ceed fifteen  hundred  dollars,  in  fee  and  absolutely,  as  follows,  to  wit: 
One-half  to  the  surviving  wife  or  husband,  and  one-half  in  equal  shares 
to  the  minor  children;  or,  if  there  be  no  surviving  wife  or  husband,  in 
equal  shares  to  the  minor  children,  or  if  there  be  no  minor  child,  to  the 
surviving  wife  or  husband.  The  expense  of  the  last  illness,  funeral  charges, 
and  expenses  of  administration,  shall  be  paid  before  such  distribution  is 
ordered.  In  ease  the  whole  estate  of  the  decedent  be  thus  distributed, 
there  must  be  no  further  proceedings  in  the  administration,  unless  other 
property  is  discovered.  The  court  may,  at  discretion,  exclude  from  the 
distribution  of  the  property  so  set  apart,  and  distributed,  other  than  the 
homestead,  any  surviving  wife,  husband,  or  minor  child,  having  separate 
property  or  income,  and  in  all  other  cases,  wherein  the  estate  is  valued 
at  more  than  fifteen  hundred  dollars,  the  court  may,  on  petition  and  no- 
tice, set  apart  and  distribute,  property  not  to  exceed  fifteen  hundred  dol- 
lars in  value,  to  the  surviving  wife  or  husband,  and  minor  children,  ac- 
cording to  the  foregoing  provisions.    Thia  section  shall  not  be  construed 

141  Estate  of  Bachelder,  123  CaL  466,  66  Pao.  97. 
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§  326.  Property  Vesting  in  Children  Exclusively.— The  Cali- 
fornia code  declares  that  "if  the  widow  has  a  maintenance  derived 
from  her  own  property  equal  to  the  portion  set  apart  to  her  by 
the  preceding  sections  of  this  article,  the  whole  property  so  set 
apart,  other  than  the  homestead,  must  go  to  the  minor  chil- 
dren.''[g] 

to  affect  the  right  of  the  decedent,  to  dispose  of  his  estate,  by  will,  as  pro- 
vided by  law."     Utah  L.  1903,  p.  61,-  Utah  Be  v.  St.  347. 

The  Washington  Statute  Provides:  ''If,  by  the  return  of  the  inventory 
of  the  estate  of  any  intestate  who  died  leaving  a  widow  or  minor  children, 
it  shall  appear  that  the  value  of  the  estate  does  not  exceed  one  thousand 
dollars,  the  court  shall,  by  decree  for  that  purpose,  assign  for  the  use 
and  support  of  the  widow  and  minor  children  of  the  [int]  estate,  or  for 
the  support  of  the  minor  child  or  children,  if  there  be  no  widow,  the  whole 
estate,  after  the  payment  of  the  funeral  expenses  and  expenses  of  adminis- 
tration, and  there  shall  be  no  further  proceedings  in  the  administration 
unless  further  estate  be  discovered."  Wash.  BaL  Gd.  6215  (Pierce's  Cd. 
2520). 

The  Wyoming  Statute  is  the  same  as  the  Idaho,  except  that  the  portion 
of  the  section  following  the  words  "unless  further  estate  be  discovered" 
is  omitted.    Wyo.  Bev.  St.  4739. 

[g]  The  OaUfomia  Statute  (0.  0.  P.  1470)  Provides:  ''If  the  widow 
has  a  maintenance  derived  from  her  own  property  equal  to  the  portion  set 
apart  to  her  by  the  preceding  sections  of  this  article,  the  whole  property 
BO  set  apart,  other  than  the  homestead,  must  go  to  the  minor  children."  En. 
March  11,  1872.    Amd.  1880,  88. 

The  Arizona,  Idaho,  Montana,  Nevada,  Oklahoma^  Sontli  Dakota  and 
Wyoming  Statutes  are  the  same  as  the  California,  except  that  Nevada 
omits  the  words  "other  than  the  homestead,"  while  Arizona  and  Idaho 
statutes  have  instead  thereof  the  following  words:  "other  than  her  half 
of  the  homestead."  Ariz.  Bev.  St.  1731;  Ida.  Bev.  St.  5446;  Mont.  G.  G. 
P.  2586;  Nev.  Gomp.  L.  2891;  Okl.  Bev.  St  1615;  S.  D.  Pro.  Cd.  161;  Wyo. 
Bev.  St  4740. 
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ARTICLE  n. 

HOMESTEAD  DEDICATED  IN  LIFETIME  OF  DECEDENT. 

f  827.  Descent  of  homestead  to  auryiving  spouse. 

9  328.  Assignment  6f  homestead  and  payment  of  liens  thereon. 

S  329.  Admeasurement  of  homestead  exceeding  five  thousand  doUaxi. 

f  330.  Making  of  report  by  appraisers. 

f  331.  Confirmation  of  report  by  court. 

f  332.  Costs  of  proceedings. 

S  333.  Begistration  of  orders. 

}  334.  Bights  of  successors  to  homestead* 

§  327.  Descent  of  Homestead  to  Surviving  Spouse.— If  a  home- 
stead selected  by  a  husband  and  wife,  or  either  of  them,  during 
their  coverture,  and  recorded  while  both  are  living,  was  selected 
from  the  community  property,^  or  from  the  separate  property  of 
the  one  selecting  or  joining  in  the  selection  of  the  same,^  it  vests, 


1  On  the  death  of  the  husband, 
community  property  on  which  a  home- 
stead exists  vests  absolutely  in  the 
widow  (Sheehy  ▼.  Miles,  93  Cal.  288, 
28  Pae.  1046;  Mechanics'  etc  Assn. 
▼.  King,  83  GaL  442,  23  Pac  376; 
Bollinger  ▼.  Manning,  79  Cal.  7,  21 
Pae.  875),  as  her  separate  estate, 
and  is  not  affected  by  her  subsequent 
remarriage.  Therefore,  it  may  be 
used  by  her  for  her  exclusive  benefit, 
and  disposed  of  without  the  consent 
of  the  second  husband.  Graham  y. 
Stewart,  68  Cal.  379,  9  Pbc.  555. 

In  North  Dakota  a  widow  has  the 
right  to  possess  the  property  oe- 
cupied  as  a  homestead  by  the  family 
at  the  time  of  the  death  of  the  hus- 
band, as  long  as  she  preserves  its 
homestead  character  by  living  there- 
on, and  her  second  marriage  does  not 
impair  this  right  Fore  v.  Fore's 
Estate,  2  N.  D.  260,  50  N.  W.  712. 

Where  a  homestead  was  declared  on 
eommunity  property,  and  the  hus- 
band thereafter  eonveyed  it  to  one 


who  subsequently  eonveyed  it  to  the 
wife,  the  surviving  husband  is  en- 
titled to  have  the  homestead  set  apart 
to  him  absolutely.  Estate  of  Geary, 
146  Cal.  105,  79  Pac.  855. 

2  Rosenberg  v.  Boss  (CaL  App.), 
93  Pbc  284;  Estate  of  Clavo  (CaL 
App.),  93  Pac.  295.  A  homestead  se- 
lected by  a  husband  from  his  sepa- 
rate property  vests  absolutely  in  his 
wife  upon  his  death.  Estate  of  Crog- 
han,  92  Cal.  370,  28  Pae.  570.  It  is 
subject  to  her  testamentary  disposi- 
tion, and  in  case  of  her  intestacy 
passes  to  her  heirs  by  succession. 
Estate  of  Fath,  132  CaL  609,  64  Pae. 
996. 

A  homestead  declared  by  the  wife 
on   her    separate    property    descends 
upon  her  death  absolutely  to  the  hus- 
band.   Estate    of.  Young,    123    Gal 
337,  55  Pae.  1011. 

Where  a  homestead  is  declared  upon 
the  separate  property  of  the  wife  by 
the  act  of  the  wife,  subject  to  a 
mortgage  thereon^  in  the  event  of  her 
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on  the  death  of  either  spouse,  absolutely  in  the  sondyor,  although 
there  are  surviving  children.'  The  survivor  takes  his  or  her  title 
by  operation  of  law,  and  no  order  of  court  is  requisite  to  perfect 
it.  Moreover,  title  thus  acquired  is  not  affected  by  subsequent 
orders  of  the  probate  court.^    An  order  setting  apart  the  prop- 


death  the  title  thereto  beeomee  vested 
in  the  hnsfaandy  snbjeet  to  the  lien  of 
the  mortgage.  Ions  ▼.  HarbiBoa,  112 
CaL  260,  44  Pae.  572. 

The  fact  that  a  wife  who  haa  ■»> 
leeted  a  homeetead  from  the  aepa- 
late  property  of  the  hnaband  after- 
ward acquired  title  to  the  propertj 
hj  deed  from  the  hnaband  does  not 
render  the  eeleetion  one  from  her 
separate  property,  within  the  meaning 
of  the  Code  of  Civil  Procedure,  see- 
tion  1474,  so  as  to  vest  an  abeolnte 
title  in  the  husband  on  his  snrvivaL 
Estate  of  Lamb,  95  OaL  397,  30  Pae. 
668. 

A  homestead  selected  bjr  a  husband 
from  his  separate  property  or  from 
the  community  property  vests  abso- 
lutely in  him  upon  the  death  of  his 
then  wife,  and  his  title  thereto  is  not 
affected  by  his  remarriage.  He  has 
the  power  to  mortgage  such  home- 
stead without  the  knowledge,  consent 
or  signature  of  his  second  wife,  free 
from  any  claim  by  her.  Dickey  v. 
Gibson,  113  OaL  26,  64  Am.  St  Bep. 
321,  45  Pae  15. 

8  Saddlemire  v.  Stockton  Sav.  ft 
Loan  Soc,  144  CaL  650,  79  Pae.  381. 
When  a  homestead  has  been  de- 
clared on  community  property,  the 
children,  on  the  death  of  the  father, 
have  no  equity  in  the  property  to 
redeem  from  the  foreclosure  of  a 
mortgage.  Collins  v.  Scott,  100  Cal. 
446,  34  Pae.  1085. 

If  a  homestead  dedicated  on  com- 
mon property  under  the  act  of  1851 


terminates  by  the  death  of  the  wife, 
her  interest  in  the  property  imme- 
diately vests  in  her  children,  who  be- 
eome  tenants  in  common  with  their 
father.  Johnston  v.  Bush,  49  CaL 
198. 

Under  section  4  of  the  act  of  1860, 
a  homestead  selected  by  a  husband 
and  wife  from  the  community,  upon 
the  death  of  either  prior  to  the  amend- 
ment of  1862,  descended  one-half  to 
the  survivor  and  the  other  half  to 
the  children,  without  any  order  of 
court.  Levins  v.  Bovegno,  71  OaL 
273,  12  Pae.  161. 

Under  the  homestead  aet  of  1862, 
the  children  of  the  deceased  husband 
or  wife  do  not  inherit  any  interest 
in  the  homestead,  but  it  vests  abso- 
lutely in  the  survivor.  Bieh  y.  Tubbe, 
41  OaL  34. 

4  VandaU  v.  Teague,  142  CaL  471, 
76  Pae.  35;  Baker  v.  Brickell,  87  OaL 
339,  24  Pbc  489,  1067.  A  husband 
surviving  his  wife,  who  died  seised 
of  real  estate  as  her  separate  property, 
after  having  declared  that  the  same 
was  a  homestead,  acquires  title  by 
operation  of  law.  Fisher  v.  Barthol- 
omew, 4  CaL  App.  581,  88  I^cl 
608. 

The  title  acquired  by  a  husband 
surviving  his  wife,  who  died  the 
owner  of  a  homestead,  is  not  af- 
fected by  orders  of  the  probate  court 
made  in  the  administration  of  the 
wife 's  estate  authorizing  a  sale  of  the 
property.  Fisher  v.  Bartholomew,  4 
CaL  App.  581,  88  Pae.  608. 
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erty  as  a  homestead  to  the  surviving  spouse  merely  withdraws  it 
from  administration ;  it  does  not  affect  the  title." 

But  if  the  homestead  was  selected  from  the  separate  estate  of 
either  the  husband  or  the  wife,  without  his  or  her  consent,  it 
vests,  on  the  death  of  the  one  from  whose  estate  it  was  selected, 
in  his  or  her  heirs,  subject  to  the  power  of  the  probate  court  to 
assign  it  for  a  limited  period  to  the  family  ^  of  the  deceased,^  in 
no  event  longer  than  during  the  life  of  the  survivor.^  A  home- 
stead thus  declared  by  one  spouse  on  the  separate  estate  of  the 
other  ceases  to  exist  on  the  death  of  the  owner  and  vests  in  the 
heirs,  free  from  any  limitation  upon  their  estate,  unless  thereafter 
set  apart  as  a  homestead  by  order  of  court.® 

When  community  property  has  been  dedicated  as  a  homestead, 
and  either  of  the  spouses  subsequently  dies,  the  property  retains 
its  homestead  character  in  the  hands  of  the  survivor,  and  is  under 
the  same  protection  and  immunity  that  it  was  during  the  existence 
of  the  community,*^  although  there  are  no  children.^*  The  sur- 
vivor has  not  only  the  absolute  title,  but  also  the  absolute  right  of 
exemption  in  the  property  from  former  debts,  as  well  as  the 
right  to  dispose  of  it  in  any  way  he  may  see  fit.^    Likewise,  a 


s  Saddlemire  ▼.  Stockton  Sav.  ft 
L.  Soc,  144  Gal.  650,  79  Pac.  381; 
Estate  of  Fath,  132  Gal.  609,  64 
Pac.  995. 

^  The  right  of  the  surviving  spouse 
to  have  a  homestead  set  apart  is  not 
dependent  on  there  being  children  or 
others  who  may  share  in  its  use.  A 
surviving  husband  alone,  when  there 
are  no  children,  constitutes  a  ''fam- 
Uy."  Estote  of  Lamb,  95  Cal.  397, 
30  Plac  568. 

T  Estate  of  Burrows,  136  GaL  113, 
68  Plac.  488;  Beck  v.  Soward,  76  GaL 
531,  18  Pac.  560;  Lord  v.  Lord,  65 
Gal.  87,  3  Pac.  96;  Mawson  ▼.  Maw- 
son,  50  GaL  539.  The  right  of  the 
surviving  spouse  to  have  the  court 
set  apart  a  homestead  for  his  or  her 
benefit  is  not  absolute.  Estate  of 
Lamb,  95  OeiI.  397,  30  Pac.  568. 

•  Hutchinson  ▼.  McNally,  85  GaL 
621,  24  Pac.  1071. 


•  Warner  ▼.  Warner,  144  Gal.  615, 
78  Pac.  24;  Weinreich  v.  Hensley,  121 
Gal.  647,  54  Pac.  254. 

10  Hibemia  Sav.  A  L.  Soc.  ▼. 
Laidlaw,  4  Gal.  App.  626,  88  Pac. 
730;  Sanders  v.  Bussell,  86  Gal.  120, 
21  Am.  St.  Bep.  26,  24  Pac  852; 
Estate  of  Ackerman,  80  Gal.  210,  13 
Am.  St.  Bep.  116,  22  Pac.  141. 
Homestead  does  not  constitute  any 
portion  of  the  assets  subject  to  the 
payment  of  the  debts  of  the  deceased. 
Estate  of  Tompkins,  12  Gal.  114; 
Bich  y.  Tubbs,  41  Gal.  34. 

11  Bobinson  ▼.  Dougherty,  118  Gal. 
299,  50  Pac  649;  Boberts  v.  Greer,  22 
Nev.  318,  58  Am.  St  Bep.  755,  40 
Pac  6. 

12  Payne  t.  Gummings,  146  GaL 
426,  106  Am.  St  Bep.  47,  80  Pao. 
620. 
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homestesd  sdeeted  hj  m  husband  from  his  separmte  estate  does  not 
lose  its  exempt  eharacter  upon  his  death,  but  eontmnes  in  favor  of 
his  widow.  It  will  eease  to  exist  when  she  dies  leaving  no  minor 
children,  and  deaeend  to  her  heirs  in  ease  of  intestacy.^ 

The  law  in  foree  at  the  time  of  her  death,  not  that  in  foree  at 
the  time  of  the  declaration,  eontrok  on  the  subject  of  homesteads, 
the  rights  of  survivors,  and  the  devolution  of  title.^^  The  latest 
expression  of  the  legislative  will  on  this  subject,  in  California,  is 
found  in  section  1474  of  the  Code  of  Civil  Procedure  [a]  which 
supersedes  section  1265  of  the  Civil  Code.'* 

[a]  The  OaUfonila  Statots  <a  O.  P.  1474)  ProirldflB:  '*U  the  lioiiie- 
stead  seleeted  bj  the  hnsbsBd  and  wife,  or  either  of  them,  daring  their 
coyertnre,  and  reeorded  whfle  both  were  liying,  was  selected  from  the 
eommnnitj  property,  or  from  the  separate  property  of  the  person  select- 
ing or  joining  in  the  selection  of  the  same,  it  Tests,  on  the  death  of  the 
husband  or  wife,  absolutely  in  the  sorvivor.  If  the  homestead  was  se- 
lected from  the  separate  property  of  either  the  husband  or  the  wife,  with- 
out his  or  her  consent,  it  rests,  on  the  death  of  the  person  from  whose 
property  it  was  selected,  in  his  or  her  heirs  subject  to  the  power  of  the 
superior  court  to  assign  it  for  a  limited  period  to  the  family  of  the  de- 
cedent. In  either  case  it  is  not  subject  to  the  payment  of  any  debt  or 
liability  contracted  by  or  cTisting  against  the  husband  and  wife,  or  either 


It  Estate  of  Fath,  132  OaL  609, 
64  Pac  905.  The  South  Dakota  stat- 
utes do  not  contemplate  that  a  home- 
stead should  be  partitioned  among 
the  heirs  as  long  as  it  is  occupied  as 
a  homestead  by  the  surriTing  husband, 
wife  or  minor  child.  WeUs  y. 
Sweeney,  16  8.  D.  489,  102  Am.  St. 
Bep.  813,  94  K.  W.  394. 

Under  the  statutes  of  Utah  the 
homestead  right  does  not  attach  in 
favor  of  the  widow  or  children  unless 
the  estate  is  insolvent  or  is  below  the 
homestead  allowance  in  value.  If  it 
is  noty  it  goes  to  the  heirs  at  once,  un- 
der the  law  of  succession,  subject  to 
the  widow's  dower.  Enudsen  v. 
Hannberg,  8  Utah,  203,  30  Pac.  749. 

14  Saddlemire  v.  Stockton  Sav.  ft 
L.  Soc,  144  CaL  650,  79  Pac.  381; 
TyrreU  v.  Baldwin,  78  Cal.  470,  21 
Pac.  116;  Gruwell  r.  Seybolt,  82  Gal. 


7,  22  Pse.  938;  Rich  v.  Tnbbs,  41 
GaL  34.  Under  an  act  of  1862,  pro- 
riding  that  the  homestead,  on  the 
death  of  either  the  husband  or  wife, 
should  vest  absolutely  in  the  surrivor, 
where  the  homestead  was  declared 
prior  to  this  net,  and  the  husband 
died  after  it^  although  the  probate 
court  set  apart  the  homestead  for  the 
benefit  of  the  widow  and  children,  it 
was  held  that  the  property  vested 
absolutely  in  the  widow,  and  might  be 
mortgaged  by  her.  Herrold  v.  Been, 
68  CaL  443. 

IS  Estate  of  Fath,  132  Gal.  609, 
64  Pac.  995;  Weinreich  ▼.  Hensley, 
121  Gal.  647,  54  Pac.  254.  It  has 
been  affirmed  that  section  1265  of 
the  Givil  Gode  and  section  1474  of 
the  Gode  of  Givil  Procedure  do  not 
conflict.  Estate  of  Groghan^  92  CaL 
370,  28  Pac  570. 
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S  328.  Aggignment  of  Homestead  and  Payment  of  Liens  There- 
on.*— ^If  the  value  of  the  homestead  which  has  been  dedicated  dur- 
ing coverture  does  not  exceed  five  thousand  dollars,  the  court 
must  order  it  set  off  to  the  surviving  spouse.  Any  claims  thereon 
secured  by  liens  or  encumbrances  must  be  presented  and  allowed 
as  other  claims  against  the  estate.  Such  secured  claims  must  be 
paid  from  the  funds  of  the  estate,  unless  they  are  inadequate  to 
pay  all  claims  against  the  estate,  in  which  case  the  secured  ones 
should  be  paid  proportionately  with  the  others,  and  the  liens  or 

of  them,  previona  to  or  at  the  time  of  the  death  of  such  husband  or  wife, 
except  as  provided  in  the  Civil  Code."  En.  March  11,  1872.  Amd.  1873- 
74,  362;  1880,  88. 

The  Arizona  Statute  Provides:  "If  the  homestead  selected  by  the  hus- 
band and  wife,  or  either  of  them,  during  their  coverture,  was  selected  from 
the  community  property,  it  vests,  on  the  death  of  the  husband  or  wife, 
absolutely  in  the  survivor.  If  the  homestead  was  selected  from  the  sepa- 
rate property  of  either  husband  or  wife,  it  vests,  on  the  death  of  the  per- 
son from  whose  property  it  was  selected,  in  his  or  her  heirs,  subject  to  the 
power  of  the  probate  court  to  assign  it  for  a  limited  period  to  the  family 
of  the  decedent.  In  either  ease  it  is  not  subject  to  the  payment  of  any 
other  debt  or  liability  contracted  by  or  existing  against  the  husband  and 
wife,  or  either  of  them,  previous  to  or  at  the  time  of  the  death  of  such 
husband  or  wife,  except  as  provided  in  this  code."    Ariz.  Bev.  St.  1732. 

The  Idaho  Statute  is  the  same  as  the  California,  except  that  the  words 
"probate  court"  instead  of  "superior  court."    Ida.  Bev.  St.  5447. 

The  Montana  Statute  Provides:  "If  the  homestead  selected  by  the  hus- 
band or  wife,  or  either  of  them,  during  their  coverture,  and  recorded  while 
both  were  living,  was  selected  from  the  separate  property  of  the  person 
selecting  or  joining  in  the  selection  of  the  same;  it  vests  on  the  death  of 
the  husband  or  wife  in  the  survivor  for  life."    Mont.  C.  C.  P.  2590. 

The  North  and  South  Dakota  Statutes  are  set  forth  under  section  124a, 
ante. 

The  Wyoming  Statute  Provides:  "If  the  homestead  held  by  the  husband 
or  wife,  or  either  of  them,  during  their  coverture  was  selected  from  the 
common  property,  or  from  the  separate  property  of  the  person  selecting 
or  joining  in  the  selection  of  the  same,  it  vests,  on  the  death  of  the  hus- 
band or  wife,  absolutely  in  the  survivor.  If  the  homestead  was  selected 
from  the  separate  property  of  either  the  husband  or  wife,  without  his  or 
consent,  it  vests,  on  the  death  of  the  person  from  whose  property  it  was 
selected,  in  his  or  her  heirs,  subject  to  the  power  of  the  court  or  judge  to 
assign  it  for  a  limited  period  to  the  family  of  the  decedent.  In  either 
ease  it  is  not  subject  to  the  payment  of  any  debt  or  liability  contracted  by 
or  existing  against  the  husband  or  wife."    Wyo.  Bev.  St.  4741. 
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encumbrances  enforced  against  the  homestead  only  for  a  defi- 
ciency, [b] 

The  general  proposition  is  firmly  established  that  a  lien  or  en- 
cumbrance upon  the  homestead  cannot  be  foreclosed  or  enforced 
unless  a  claim  therefor  has  been  duly  presented  to  the  executor 
or  administrator  for  allowance,  the  purpose  of  the  law  being  to 
preserve  the  homestead  if  possible.^*  This  rule,  however,  is  not 
so  general  in  its  application  as  the  language  of  the  statute  may 
seem  to  suggest.  It  clearly  has  no  application  to  probate  home- 
steads,  but  only  to  homesteads  dedicated  in  the  lifetime  of  the 
decedent.^^    Neither  has  it  any  application  to  a  homestead  which 

[b]  Tbe  OaUfomia  Statute  (O.  0.  P.  1476)  ProvidM:  ''If  the  homestead 
selected  and  recorded  prior  to  the  death  of  the  decedent  be  returned  in 
the  inventorj  appraised  at  not  exceeding  five  thousand  doUars  in  value,  or 
was  previously  appraised  aa  provided  in  the  Civil  Code,  and  such  appraised 
value  did  not  exceed  that  sum,  the  superior  court  must,  by  order,  set  it 
off  to  the  persons  in  whom  title  is  vested  by  the  preceding  section.  If 
there  be  subsisting  liens  or  encumbrances  on  the  homestead,  the  claims  se- 
cured thereby  must  be  presented  and  allowed  as  other  claims  against  the 
estate.  If  the  funds  of  the  estate  be  adequate  to  pay  all  claims  against 
the  estate,  the  claims  so  secured  must  be  paid  out  of  such  funds.  If  the 
funds  of  the  estate  be  not  sufficient  for  that  purpose,  the  claims  so  secured 
shall  be  paid  proportionately  with  other  claims  allowed,  and  the  liens  or 
encumbrances  on  the  homestead  shall  only  be  enforced  against  the  home- 
stead for  any  deficiency  remaining  after  such  payment."  En.  March  11, 
1872.     Amd.  1873-74,  362;  1880,  88. 

The  Arizona  Statute  Provides:  ''If  the  homestead  selected  prior  to  the 
death  of  the  decedent  be  returned  in  the  inventory  appraised  at  not  ex- 


16  Sanders  v.  Bussell,  86  Cal.  119, 
21  Am.  St.  Bep.  26,  24  Pac.  852. 
"In  Camp  v.  Grider,  62  CaL  20, 
where  a  husband  died  leaving  a 
homestead  encumbered  by  a  mort- 
gage, which  was  executed  by  him- 
self and  wife,  it  was  held  that  the 
mortgage  could  not  be  foreclosed  un- 
less the  claim  was  presented  for  al- 
lowance against  the  estate  of  the 
decedent.  In  that  case  the  note  was 
not  signed  by  the  wife.  In  Mechan- 
ics'  Bldg.  etc.  Assn.  v.  King,  83  Cal. 
440,  23  Pac.  376,  both  the  note  and 
the  mortgage  were  executed  by  the 


husband  and  wife  jointly,  and  it  was 
held  that  the  mortgage  could  not  be 
foreclosed  without  presenting  the 
claim  against  the  estate  of  the  de- 
cedent." Hearn  v.  Kennedy,  85 
Cal.  57,  24  Pac.  606. 

The  orders  of  the  superior  court 
under  C.  C.  P.,  section  1475,  though 
erroneous,  are  not  subject  to  collat- 
eral attack.  Ions  v.  Harbison,  112 
Cal.  260,  44  Pac.  572. 

17  Estate  of  Huelsman,  127  Cal. 
275,  59  Pac.  776;  McGahey  v.  For- 
rest, 109  Cal.  63,  41  Pac.  817; 
Browne  v.  Sweet,  127  CaL  332,  59 
Pac.  774. 
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was  selected  from  the  separate  property  of  the  surviving  spouse, 
if  all  demands  against  the  estate  of  the  deceased  are  waived,^' 
nor  to  a  homestead  which  was  selected  from  the  separate  prop- 
erty of  the  deceased  without  his  consent,  and  which  therefore 
ceased  to  exist  upon  his  death.^*  Moreover,  it  applies  only  to 
property  impressed  with  the  homestead  character,  so  that  where 
only  a  part  of  the  mortgaged  premises  is  set  off  by  the  probate 
court  as  a  homestead,  the  value  of  the  entire  property  exceeding 
five  thousand  dollars,  the  encumbrance  may,  without  presenta- 
tion, be  enforced  against  the  remainder  which  has  been  freed 
from  its  homestead  character.^®  Neither  does  it  apply  to  prop- 
erty conveyed  by  a  deed  of  trust  prior  to  the  declaration  of  a 
homestead  thereon,  so  as  to  make  presentation  of  the  claim  se- 
cured by  such  deed  a  prerequisite  to  the  execution  of  the  power 
of  sale  therein  contained.^ 

Where  a  mortgage  is  executed  by  the  husband  alone  upon  com- 
munity property,  the  fact  that  the  wife,  who  does  not  sign  the 
note  secured,  subsequently  files  a  homestead  upon  the  land, 
does  not  make  it  necessary  that  any  claim  should  be  presented 
against  her  estate  in  the  event  of  her  death  before  the  foreclosure 

eeeding  twenty-five  hundred  doUars  in  value,  or  was  previously  appraised 
as  provided  in  this  code,  and  such  appraised  value  did  not  exceed  that  sum, 
the  probate  court  must,  by  order,  set  it  off  to  the  persona  in  whom  title 
is  vested  by  the  preceding  section.  If  there  be  subsisting  liens  or  encum- 
brances on  the  homestead,  the  claims  secured  thereby  must  be  presented 
and  allowed  aa  other  claims  against  the  estate.  If  the  funds  of  the  estate 
be  adequate  to  pay  all  claims  aUowed  against  the  estate,  the  claims  so 
secured  must  be  paid  out  of  such  funds.  If  the  funds  of  the  estate  be  not 
sufficient  for  that  purpose,  the  claims  so  secured  shall  be  paid  proportion- 
ately with  other  claims  allowed,  and  the  liens  or  encumbrances  on  the  home- 
stead shall  only  be  enforced  against  the  homestead  for  any  deficiency  re- 
maining after  such  payment."    Ariz.  Bev.  St.  1733. 

The  Idaho  Statute  Provides:  "If  the  homestead  selected  and  recorded 
prior  to  the  death  of  the  decedent  is  returned  in  the  inventory,'  appraised 
at  not  exceeding  five  thousand  dollars  in  value,  the  probate  court  must,  by 
order,  set  it  off  to  the  persons  to  whom  title  is  vested  by  the  preceding 
section.    If  there  are  subsisting  liens  or  encumbrances  on  the  homestead, 

18  BuU  V.  Coe,  77  Cal.  54,  11  Am.  90  Bank  of  Woodland  v.  Stephens, 
St.  Bep.  235,  18  Pac.  808.  144  Cal.  659,  79  Pac.  379. 

19  Weinreich  v.  Hensley,  121  CaL  21  Weber  v.  Mcaeverty^  149  CaL 
647^  54  Pac.  254.  816,  86  Pac  706. 


518  PBOBATE  LAW. 

proceedings  are  commenced.^  And  where  the  homestead  is  aban- 
doned before  the  death  of  the  mortgagor,  the  fact  that  it  existed 
when  the  mortgage  was  executed  does  not  make  the  presentation 
of  a  claim  against  the  estate  of  the  decedent  necessary.^  A  mort- 
gage should  not  be  deemed  lost  for  a  failure  to  present  the  claim, 
when  the  entire  estate,  being  appraised  at  less  than  fifteen  hun- 
dred dollars,  is  assigned  absolutely  to  the  widow,  subject  to  the 
mortgage,  in  accordance  with  section  1469  of  the  California  Code 
of  Civil  Procedure.** 

When  the  holder  of  a  claim  secured  by  a  mortgage  on  a  home- 
stead fails  to  present  the  same,  the  case  being  one  where  the  law 
requires  presentation,  he  is  not  only  precluded  from  foreclosing 
the  mortgage,  but  also  from  maintaining  an  action  on  the  note  in- 
dependently of  the  mortgage.^  And  a  presentation  of  the  note 
alone,  without  any  reference  to  the  mortgage,  will  not  sustain  a 
decree  of  foreclosure.^    The  fact  that  there  are  no  other  assets 

they  must  be  paid  out  of  the  funds  of  the  estate,  if  there  remain  sufficient 
for  that  purpose,  after  the  payment  of  aU  claims  allowed  againat  the 
estate."    Ida.  Bev.  St  5448. 

The  Montana  Statute  is  the  same  as  the  Arizona,  except  that  it  uses 
the  words  "court  or  judge"  instead  of  "probate  court."  Mont.  C.  C.  P. 
2591. 

The  Wyoming  Statute  Provides:  "If  the  homestead  held  prior  to  the 
death  of  the  decedent  be  returned  in  the  inventory  appraised  at  not  ex- 
ceeding fifteen  hundred  dollars  in  value,  the  court  or  judge  must,  by  order, 
set  it  off  to  the  persons  to  whom  title  is  vested  by  the  preceding  section 
[sec.  828,  supra].  If  there  be  subsisting  liens  or  encumbrances  on  the 
homestead,  the  claims  secured  thereby  must  be  presented  and  allowed  as 
other  claims  against  the  estate.  If  the  funds  of  the  estate  be  adequate 
to  pay  aU  claims  against  the  estate,  the  claims  so  secured  may  be'  paid 
out  of  such  funds.  If  the  funds  of  the  estate  be  not  sufficient  for  that 
purpose,  the  claims  so  secured  shall  be  paid  proportionately  with  other 
claims  allowed,  and  the  liens  or  encumbrances  on  the  homestead  shall  only 
be  enforced  against  the  homestead  for  any  deficiency  remaining  after  such 
payment."    Wyo.  Bev.  St.  4742. 

22  Bay  City  B.  A  L.  Assn.  ▼•  law,  4  Oal.  App.  626,  88  Pae.  730; 
Broad,  136  Gal.  525,  69  Pac.  225.  ^ibernia  S.  A  L.  Soc.  y.  Thornton, 

23  Bank  of  Suisun  ▼.  Stark,  106  109  Gal.  427,  50  Am.  St.  Bep.  52,  42 
Cal.  202,  39  Pac.  531.  Pac.    447;    Bosenberg   y.    Ford,    85 

24  Browne  ▼.  Sweety  127  Cal.  382,  CaL  610,  24  Pac  779. 

59  Pac.  774.  »  Perkins  ▼.  Onyett.  86  CaL  548, 


»  Hibemia  S.  A  L.  Soe.  t.  Laid-      24  Pac  1024. 
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than  the  mortgaged  homestead  which  can  be  subjected  to  the  debt 
does  not  obviate  the  necessity  of  a  presentation.^  Neither  does  a 
waiver,  in  the  foreclosure  complaint,  of  all  recourse  against  other 
property  of  the  estate.^  Where  the  mortgagor  dies  after  the 
foreclosure  proceedings  have  been  commenced,  the  claim  must 
nevertheless  be  presented  for  allowance.^ 

§  329.  Admeasurement  of  Homestead  Exceeding  Five  Thou- 
sand Dollars.* — If  a  homestead  selected  during  the  coverture  ^  is 
worth  less  than  five  thousand  dollars  at  the  time  of  its  selection, 
it  vests,  on  the  death  of  one  spouse,  absolutely  in  the  survivor, 
although  at  the  time  of  such  death  its  value  exceeds  five  thou- 
sand dollars.^^  But  if  the  homestead  exceeded  five  thousand  dol- 
lars when  it  was  selected,  and  is  inventoried  at  more  than  that 
sum,  then  the  appraisers  of  the  estate  of  the  decedent  must  ad- 
measure and  set  apart,  as  a  homestead,  to  those  entitled  thereto, 
such  portion  of  the  premises  as  amounts  in  value  to  five  thousand 
dollars ;  ^  although  in  case  they  find  the  property  cannot  be  di- 
vided without  material  injury,  the  court  may  direct  a  sale  and 
distribution  of  the  proceeds,  [c]     Any  portion  not  set  off  to  the 

[c]  Tlie  California  Statute  (0.  0.  P.  1476)  Provides:  ''If  the  homestead, 
a0  selected  and  recorded,  be  returned  in  the  inventory  appraised  at  more 


27  Bollinger  v.  Manning,  79  Cal.  7, 
21  Pac.  375.  Where,  in  connection 
with  a  mortgage  on  the  homestead 
given  to  a  building  and  loan  associa- 
tion, the  stock  held  by  the  mortgagor 
is  also  pledged,  the  pledge  may  be 
foreclosed,  without  presenting  a  claim 
against  the  estate,  if  recourse  against 
the  estate  is  waived  in  the  complaint. 
Mechanics'  Bldg.  etc.  Assn.  v.  King, 
83  Cal.  440,  23  Pac.  376. 

28  Wise  V.  WilUams,  88  GaL  33,  25 
Pac.  1064 ;  Perkins  v.  Onjett,  86  Oal. 
350,  24  Pac.  1024. 

29  Bollinger  v.  Manning,  79  Cal.  7, 
21  Pac.  375. 

80  The  provisiona  of  thia  section 
have  no  application  to  probate  home- 
Bteads,   but   only   to   homesteads   se- 


lected and  recorded  in  the  lifetime 
of  the  decedent.  Estate  of  Walkerly, 
81  OaL  579,  583,  22  Pac.  888;  Es- 
tate of  Herbert,  122  CaL  329,  54 
Pac  1109. 

81  A  homestead  of  less  than  five 
thousand  dollars  when  selected  goes 
absolutely  to  the  survivor,  though 
worth  more  than  that  sum  at  the 
time  of  death.  Estate  of  Burdick,  76 
CaL  639,  18  Pac.  805;  Estate  of 
Fowler  (Cal.),  20  Pac.  81.  It  has 
been  imsuccessfuUy  argued  that  it 
vests  subject  to  the  right  of  creditors 
to  reach  any  excess  of  five  thousand 
doUars  in  value.  Estate  of  McCar- 
thy (Cal.  App.),  93  Pac.  1047. 

82  In  determining  the  value  of  the 
homesteady  liens    and   encumbrances 


^8ee  form  number  184,  Vol.  IL 
ProbaU  Law — 88 
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fob jeet  to  flie  debts 
of  the  decedent,  Jwrfnding  a  mortgage  on  the  homestead  not  pre- 
sented for  aDowanee.* 


§  330l    Waking  of  B^ort  hy  Appniscn.^— The  report  of  the 
appraisers  must  state  folly  their  acts.    Any  two  of  them  com- 


tham  Sr«  tkomajid  doOsn^  the  mppnmm  aart^  bef owe  tkej  make  their 
retore,  aeeeitani  ead  appvmiee  the  Talue  of  the  hoBcstemd  at  the  time 
the  taiae  waa  aeleeted,  aad  if  each  raloe  exceeded  Stc  thooaand  dollars, 
or  if  the  hoaMttead  waa  appraiaed  aa  proTided  ia  the  CitH  Code,  aad  saeh 
appiaiaed  Taloe  exceeded  that  hui,  the  appralteiB  most  determine  whether 
the  premisea  eaa  be  dirided  withont  auterial  injorj,  and  if  they  find  that 
they  eaa  be  thoa  diTided,  thej  anat  admeasure  aad  set  apart  to  the  parties 
eatitled  thereto,  aaeh  portioa  of  the  premises,  iacladiag  the  dweUiag-houae, 
aa  win  amooat  ia  Talae  to  the  som  of  ftre  thoasaad  doOars,  aad  make  re- 
port thereof,  giviag  the  metea,  bonads,  aad  foil  deaeriptioa  of  the  portioa 
set  apart  aa  a  homestead.  If  the  appraisers  Sad  that  the  preoiisea  exeeeded 
in  Talne,  at  the  time  of  their  selection,  the  snm  of  Ave  thooaand  dollars, 
and  that  thej  cannot  be  dirided  without  material  injarj,  they  most  report 
soch  finding,  aad  thereafter  the  court  may  make  an  order  for  the  sale  of 
the  premises  aad  the  distribntioa  of  the  proceeds  to  the  parties  entitled 
thereto."    En.  March  U,  1872.    Amd.  1873-74,  363. 

Tbe  ArtKWis  Statute  ia  the  same  aa  the  California,  except  that  the  worda 
''twenty-Sre  hundred "  are  used  instead  of  "flve  thousand"  wherever  the 
same  appears  ia  this  section.    Ariz^  Ber.  St.  1734. 

Tbe  Idaho  Statute  Prorldes:  ''If  the  homestead  aa  selected  and  re- 
corded, be  appraised  at  more  than  Ave  thousand  dollars,  the  appraisera 
most  before  they  make  their  retom,  determine  whether  the  premises  can  be 
divided  without  material  injory,  and  if  they  find  that  they  can  be  thoa 
divided,  they  most  admeasure  and  set  apart  to  the  parties  entitled  thereto 
such  portion  of  the  premises,  including  the  dwelling-house,  as  will  amount 
in  value  to  the  sum  of  five  thousand  dollars,  and  make  report  thereof 
giving  the  metes,  bounds,  and  full  description  of  the  portion  set  apart  aa 
a  homestead.    If  the  appraisers  find  that  the  premises  exceeded  in  value. 


thereon  are  not  taken  into  considera- 
tion. Estate  of  Herbert,  122  CaL 
329,  54  Pac.  1109;  Calmer  v.  Calmer 
(N.  D.),  106  N.  W.  684. 

In  Nevada,  it  Is  no  objection  to  the 
allowance  of  a  five  thousand  dollar 
homestead  to  the  wife  and  children 
of  the  decedent,  out  of  property  val- 


ued at  seven  thousand  five  hundred 
dollars,  that  the  order  does  not  define 
the  boundary  or  extent  of  the  prem- 
ises necessary  to  reach  the  amount  al- 
lowed, and  does  not  find  whether  they 
can  be  divided.  Quinn  v.  Quinn,  27 
Nev.  156,  74  Pac.  5. 

88  Bank  of  Woodland  v.  Stephens, 
144  GaL  659,  79  Pac  879. 


*i8ei  farm  MMnher  134,  VoL  IL 


PBOYISION  FOB  FAMILY  BUPPOBT  AND  HOMESTEAD.    515 

cnrrmg  may  discharge  the  duties  imposed  upon  the  three,  and 
make  a  report.  The  third  may  present  a  dissenting  report.  Both 
reports  may  be  considered  by  the  court  in  determining  whether 

at  the  time  of  their  seleetion,  the  sum  of  Ave  thousand  dollars,  and  that 
they  cannot  be  divided  without  material  injury,  they  must  report  such 
finding,  and  thereafter  the  court  may  make  an  order  for  the  sale  of  the 
premises  and  the  distribution  of  the  proceeds  to  the  parties  entitled  there- 
to.''   Ida.  Bey.  St.  5449. 

The  Montana  Statute  Provides:  ''If  the  homestead,  as  selected  and  re- 
corded, be  appraised  at  more  than  twenty-five  hundred  dollars  the  apprais- 
ers must,  before  they  make  their  return,  ascertain  and  appraise  the  value 
of  the  homestead  at  the  time  the  same  was  selected,  and  if  such  value 
exceed  twenty-five  hundred  dollars,  or  if  the  homestead  was  appraised  as 
provided  in  the  civil  code,  and  such  appraised  value  exceeded  that  sum, 
the  appraisers  must  determine  whether  the  premises  can  be  divided  with- 
out material  injury,  and  if  they  find  that  they  can  be  thus  divided,  they 
must  admeasure  and  set  apart  to  the  persons  entitled  thereto  such  portion 
of  the  premises,  including  the  dwelling-house,  as  will  amount  in  value  to 
the  sum  of  twenty-five  hundred  dollars,  and  make  report  thereof,  giving 
the  metes,  bounds,  and  full  description  of  the  portion  set  apart  as  a  home- 
stead. If  the  appraisers  find  that  the  premises  exceed  in  value,  at  the 
time  of  their  selection,  the  sum  of  twenty-five  hundred  dollars,  and  that 
they  cannot  be  divided  without  material  injury,  they  muat  report  such 
finding,  and  thereafter  the  court  or  judge  may  make  an  order  for  the 
sale  of  the  premises  and  the  distribution  of  the  proceeds  to  the  parties 
entitled  thereto.  Such  order  of  sale  must  state  in  what  manner  the  sale 
shaU  be  conducted  and  what  notice  must  be  given  thereof,  and  on  the 
return  of  the  sales  to  the  court  or  judge,  and  after  the  distribution  of  the 
proceeds,  the  executor  or  administrator  must  give  a  deed  of  the  premises 
to  the  purchaser.  The  proceeds  shall  be  distributed  as  follows:  The  liens 
or  encumbrances  must  be  first  paid,  subject  to  the  provisions  hereinbefore 
stated,  and  then  twenty-five  hundred  dollars  to  the  persons  entitled  thereto, 
and  the  balance,  if  any,  must  be  paid  into  the  funds  of  the  estate.''  Mont. 
C.  C.  P.  2592. 

The  Wyoming  Statute  Provides:  "If  the  homestead  be  returned  in  the 
inventory,  appraised  at  more  than  fifteen  hundred  dollars,  the  appraisers 
must,  before  they  make  their  return,  ascertain  and  appraise  the  value  of 
the  homestead,  and  if  such  value  exceed  fifteen  hundred  dollars,  the 
appraisers  must  determine  whether  the  premises  can  be  divided  without 
material  injury,  and  if  they  find  that  they  can  be  thus  divided,  they 
must  admeasure  and  set  apart  to  the  parties  entitled  thereto  such  portion 
of  the  premises,  including  the  dwelling-house,  as  will  amount  in  value  to 
the  sum  of  fifteen  hundred  dollars,  and  make  report  thereof  giving  the 
metes,  bounds,  and  full  description  of  the  portion  set  apart  as  a  home- 
stead.   If  the  appraisers  find  that  the  premises  exceed  in  value  the  som  of 
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the  majority  report  shall  be  confirmed  or  rejected,  but  in  no  event 
may  the  minority  report  be  confirmed,  [d] 

§  331.  Confirmation  of  Beport  by  Oonrt.*— Upon  the  filing  of 
the  report  of  the  appraisers,  the  court  must  set  a  day  for  hearing 
objections  thereto  from  persons  interested  in  the  estate.  Notice 
of  the  hearing  must  be  given  in  such  manner  as  the  court  may 
direct.  If  the  court  is  satisfied  that  the  report  is  correct,  it  must 
be  affirmed,  otherwise  rejected ;  but  if  rejected,  the  court  may  ap- 
point new  appraisers  to  examine  and  report  upon  the  home- 
stead, [e]  in  which  case  it  should  set  a  day  for  hearing  any  ob- 
jections to  their  report,  and  cause  notice  thereof  to  be  given.*^ 

fifteen  hundred  doUaiti,  and  that  they  eannot  be  divided  without  material 
injury,  they  must  report  such  finding,  and  thereafter  the  court  may  make 
an  order  for  the  sale  of  the  premises  and  the  distribution  of  the  proceeds 
to  the  parties  entitled  thereto."    Wyo.  Bev.  St.  4743. 

[d]  Tbe  OaUfomia  Statute  (O.  0.  P.  1477)  Provides:  ''Any  two  of  the 
appraisers  concurring  may  discharge  the  duties  imposed  upon  the  three, 
and  make  the  report.  A  dissenting  report  may  be  made  by  the  third 
appraiser.  The  report  must  state  fully  the  acts  of  the  appraisers.  Both 
reports  may  be  heard  and  considered  by  the  court  in  determining  a  con- 
firmation or  rejection  of  the  majority  report,  but  the  minority  report  must 
in  no  case  be  confirmed."    En.  March  11,  1872. 

Tbe  Arizona,  Idaho,  Montana  and  Wyoming  Statutes  are  the  same  as 
the  California,  except  that  Wyoming  inserts  the  words  ''relating  to  real 
estate"  after  the  word  "three,"  and  Montana  inserts  the  words  "or 
judge"  after  the  word  "court."  Ariz.  Bev.  St.  1735;  Ida.  Bey.  St  5450; 
Mont.  C.  C.  P.  2593;  Wyo.  Bev.  St.  4744. 

[e]  The  OaUfomia  Statute  (0.  0.  P.  1478)  Provides:  "When  the  report 
of  the  appraisers  is  filed,  the  court  must  set  a  day  for  hearing  any  objec- 
tions thereto,  from  anyone  interested  in  the  estate.  Notice  of  the  hearing 
must  be  given  for  such  time,  and  in  such  manner  as  the  court  may  direct. 
If  the  court  be  satisfied  that  the  report  is  correct,  it  must  be  confirmed, 
otherwise  rejected.  In  case  the  report  is  rejected,  the  court  may  appoint 
new  appraisers  to  examine  and  report  upon  the  homestead,  and  similar 
proceedings  may  be  had  for  the  confirmation  or  rejection  of  their  report 
as  upon  the  first  report."    En.  March  11,  1872.    Amd.  1873-74,  363. 

The  Arizona,  Idaho,  Montana,  and  Wyoming  Statutes  are  the  same  as  the 
California,  except  that  Montana  inserts  the  words  "or  judge"  after  the 
word  "court"  wherever  the  same  appears.  Ariz.  Bev.  St.  1736;  Ida.  Bev. 
St.  5451;  Mont.  C.  C.  P.  2594;  Wyo.  Bev.  St.  4745. 

M  Estate  of  McCarthy,  1  Oal.  App.  467,  82  Pfte.  63S. 
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§  332.  Oo8tB  of  Proceedings. — The  costs  of  all  proceedings  in 
the  superior  court  provided  for  in  this  chapter  must  be  paid  by 
the  estate  as  expenses  of  administration.^ 

§  333.  Registration  of  Orders.— A  certified  copy  of  every  final 
order,  made  in  pursuance  of  this  article,  whereby  a  report  is  con- 
firmed, property  assigned,  or  sales  confirmed,  must  be  recorded  in 
the  office  of  the  recorder  of  the  county  where  the  property  is 
situated,  [f  ] 

§  334.  Bights  of  Successors  to  Homesteads. — "Persons  suc- 
ceeding by  purchase  or  otherwise  to  the  interests,  rights,  and  title 
of  successors  to  homesteads,  or  to  the  right  to  have  homesteads 
set  apart  to  them,  as  in  this  chapter  provided,  have  all  the  rights 
and  benefits  conferred  by  law  on  the  persons  whose  interests  and 
rights  they  acquire,  "[g]  This  rule  can  be  invoked  only  by  one 
who  succeeds  to  the  rights  of  all  the  persons  entitled  to  the  home- 
stead.^ And  it  applies  only  to  homesteads  selected  and  recorded 
in  the  lifetime  of  the  decedent,  and  not  to  probate  homesteads.^ 
Under  it  a  wife  succeeding  to  a  homestead  right  by  the  death  of 

[f]  The  Oalifomla  Statute  (0.  0.  P.  1486)  ProvldeB:  ''A  certified  copy  of 
every  final  order  made  in  pursuance  of  this  article,  by  which  a  report  is 
confirmed,  property  assigned,  or  sale  confirmed,  must  be  recorded  in  the 
office  of  the  recorder  of  the  county  where  the  homestead  property  is  situ- 
ated.''   En.  March  11,  1872. 

The  Arizona,  Idaho,  and  Montana  Statutes  are  the  same  as  the  California, 
except  that  Montana  omits  the  word  "final"  in  the  first  line  of  the  section 
and  uses  the  words  "county  clerk"  instead  of  "recorder."  Ariz.  Bev. 
St.  1738;  Ida.  Bev.  St.  5453;  Mont.  G.  G.  P.  2596. 

The  Kevada  Statute  Providee:  "When  a  decree  is  rendered  setting  apart 
a  homestead,  a  certified  copy  of  such  decree  shall  be  recorded  in  the  county 
recorder's  office  where  the  property  is."    Nev.  Comp.  L.  3040. 

[g]  The  OaUfomia  Statute  (O.  O.  P.  1485)  Provides:  "The  costs  of  all 
proceedings  in  the  superior  court  provided  for  in  this  chapter,  must  be 
paid  by  the  estate  as  expenses  of  administration.  Persons  succeeding  by 
purchase  or  otherwise  to  the  interests,  rights,  and  title  of  successors  to 
homesteads,  or  to  the  right  to  have  homesteads  set  apart  to  them,  as  in 
this  chapter  provided,  have  all  the  rights  and  benefits  conferred  by  law 

86  See   the   statutes  under   section  »  Phelan  v.  Smith,  100  GaL  158, 

8H  post  »*  Pa«-  667. 

87  Estate  of  Moore,  57  Oal.  437. 
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designated  by  the  court,^  a  notice  to  the  creditors  of  the  decedent, 
requiring  them  to  exhibit  their  claims  to  the  executor  or  adminis- 
trator at  his  place  of  residence  or  business,  to  be  specified  in  the 
notice.'    The  notice  must  be  published  as  often  as  the  court  di- 


trator,  at  the  plaee  of  his  residence  or  business,  to  be  specified  in  the  notice. 
Such  notice  must  be  published  as  often  as  the  judge  or  court  shaU  direct, 
but  not  less  than  once  a  week  for  four  weeks.  The  court  or  judge  may 
also  direct  additional  notice  by  publication  or  posting.  In  case  such  ex- 
ecutor or  administrator  resigns,  or  is  removed,  before  the  time  expressed 
in  the  notice,  his  successor  must  give  notice  only  for  the  unexpired  time 
allowed  for  such  presentation."    En.  March  11,  1872. 

The  Arlsoiia»  Idaho,  U<»itan%  Kortb  Dakotai  Oklahoma,  and  South 
Dakota  Statutes  are  the  same  as  the  California,  except  that  Montana  inserts 
the  words  "or  judge"  after  the  word  "court,"  and  Idaho  adds  the  fol- 
lowing at  the  end  of  the  section:  "Provided,  that  when  no  newspaper  is 
published  in  the  county  the  notice  shall  be  posted  in  not  less  than  three 
public  places  in  the  county,  one  of  which  shall  be  at  the  courthouse  door, 
for  such  time,  not  less  than  four  weeks,  as  the  court  maj  order."  Ariz. 
Bey.  St.  1739;  Ida.  Bev.  8t.  5460;  Mont.  C.  G.  P.  2600;  N.  D.  BeT.  Cd. 
8097;  Okl.  Bev.  St.  1616;  8.  D.  Pro.  Gd.  167. 

Tha  Kevada  Statute  Provides:  "Every  executor  or  administrator  shall, 
immediately  after  his  appointment,  cause  to  be  published  in  some  news- 
paper published  in  the  county,  if  there  be  one;  if  not,  then  in  such  news- 
paper as  may  be  designated  by  the  court  or  judge,  and  post  copies  thereof 
in  three  public  places  in  the  county,  a  notice  of  his  appointment  as  such 
executor  or  administrator.  Such  notice  shall  be  properly  entitled  of  court 
and  cause,  specifying  the  date  of  appointment,  the  name  of  the  deceased 
and  shall  be  dated  and  oflciallj  signed  by  the  executor* or  administrator. 
And  shall  direct  that  all  persons  having  claims  against  the  estate  are  re- 


1  In  an  order  for  the  publication  of 
notice  to  the  creditors  of  a  deceased 
person,  the  superior  court  has  no 
power  to  designate  anj  newspaper 
published  in  the  county,  but  its  power 
of  designation  of  a  newspaper  is  lim- 
ited to  the  case  where  no  newspaper 
is  published  in  the  countj.  The  pub- 
lication of  the  notice  in  some  news- 
paper published  in  the  county,  or  of 
any  additional  notice  ordered  pub- 
lished therein,  is  a  function  to  be  per- 
formed by  the  executor  or  adminis- 
trator. Brouse  v.  Law,  127  OaL  152, 
69  Pae.  384. 

s  It  is  unnecessary  that  the  notice 
should    specify    whether    the    place 


where  the  claims  are  to  be  presented 
is  the  executor's  place  of  residence  or 
his  place  of  business.  Douglass  v. 
Folsom,  21  Nev.  441,  33  Pac  660. 

Claims  may  be  presented  at  the 
place  where  the  notice  designates,  re- 
gardless of  whether  the  executor  is 
there  to  receive  them,  so  that  his  ab- 
sence from  the  state  does  not  excuse 
*a  delay  in  presenting  claims.  Doug- 
lass V.  Folsom,  21  Nev.  441,  33  Pac 
660. 

A  notice  to  creditors  may  designata 
the  olfice  of  the  administrator's  at- 
torneys as  the  plaeo  to  present  clainuL 
Bollinger  v.  Manning,  79  OaL  7, 
Pac.  375. 
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rects,  but  not  less  than  once  a  week  for  four  weeks;  the  order 
therefor  need  not  specify  the  times  of  publication,  unless  a  greater 
than  the  minimum  number  is  required.*  The  court  may,  if  it  acts 
seasonably,  direct  a  new  or  additional  notice  by  publication  or 
posting;  but  where  it  recognizes  a  publication  already  made  as 
notice,  though  in  its  opinion  not  the  best,  it  cannot,  after  the  ex- 
piration of  the  time  for  presenting  claims,  extend  the  time  for 
presentation  by  ordering  additional  notice.'*  In  the  event  of  the 
resignation  or  removal  of  an  executor  or  administrator,  his  suc- 
cessor must  give  notice  only  for  the  unexpired  time  allowed  for 

quired  to  file  the  same,  with  the  proper  vouchers  and  statutory  affidavits 
attached,  with  the  clerk  of  the  court  within  three  months  from  the  date 
of  the  first  publication  of  the  notice.  Such  notice  shall  be  published  for  at 
least  once  a  week  for  four  weeks.  After  the  notice  shall  have  been  given 
as  above  required,  a  copy  thereof,  with  the  affidavit  of  publication  and 
posting,  shaU  be  filed."    Nev.  Gomp.  L.  2892. 

Tbe  Oregon  Statute  Provides:  "Every  executor  or  administrator  shall, 
immediately  after  his  appointment,  publish  a  notice  thereof,  in  some 
newspaper  published  in  the  county,  if  there  be  one,  or  otherwise  in  such 
paper  as  may  be  designated  by  the  court  or  judge  thereof,  as  often  as  once 
a  week,  for  four  successive  weeks,  and  of tener,  if  the  court  or  judge  shall 
so  direct.  Such  notice  shall  require  aU  persons  having  claims  against  the 
estate  to  present  them,  with  the  proper  vouchers,  within  six  months  from 
the  date  of  such  notice,  to  the  executor  or  the  administrator,  at  a  place 
within  the  county  therein  specified."    Or.  B.  A  C.  Cd.  1158. 

Tbe  Utali  Statute  Provides:  ''Every  executor  or  administrator  must, 
immediately  after  his  appointment,  cause  to  be  published  a  notice  to  the 
creditors  of  the  decedent;  such  notice  must  be  published  not  less  than 
once  a  week  for  four  successive  weeks,  but  such  publication  shall  not  be 
necessary  in  cases  where  summary  distribution  of  estates  shaU  apply,  as 
provided  in  [sec.  3847].  Provided  however,  that  where  an  estate  exceeds 
fifteen  hundred  dollars  in  amount  the  publication  of  such  notice  shaU  be 
necessary."    Utah  Bev.  St.  3848;  Utah  L.  1903,  p.  57. 

The  Washington  Statute  Provides:  "Every  executor  or  administrator 
shall,  immediately  after  his  appointment,  cause  to  be  published  in  some 
newspaper  printed  in  the  county,  if  there  be  one,  if  not,  then  in  such  news- 
paper as  may  be  designated  by  the  court,  a  notice  to  the  creditors  of  the 
deceased,  requiring  all  persons  having  claims  against  the  deceased  to 
present  them,  with  the  necessary  vouchers,  within  one  year  after  the  date 
of  such  notice,  to  such  executor  or 'administrator,  at  the  place  of  his  resi- 
dence or  transaction  of  business,  to  be  specified  in  the  notice.  Such  notice 
•hall  be  published  as  often  as  the  superior  court  shall  deem  necessary,  but 

t  Hensley   v.   Superior   Court,   111  i  Johnston  v.  Superior  Court,  105 

CaL  541,  44  Pac.  232.  GaL  666,  39  P^c  36. 
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presentation.'  A  publication  in  advance  of  an  order  of  court  fix- 
ing the  period  thereof  is  without  validity  or  effect.^  Since  the 
statute  does  not  expressly  require  the  administrator  personally  to 
sign  the  notice,  he  may  authorize  his  attorney  to  sign  it  in  his 
name  on  his  behalf  J  Notice  to  creditors  is  unnecessary  in  the 
case  of  an  estate  administered  under  a  nonintervention  will,^  or 
in  case  of  an  estate  of  less  than  fifteen  hundred  dollars,  which  is 
assigned  to  the  widow.*  But  failure  to  give  notice  is  not  excused 
by  ex  parte  affidavits  of  persons  interested  in  the  estate  that  there 
are  no  outstanding  debts.^ 

§  836.  Effect  of  Failure  to  Publish  Notice.*— The  failure  of  an 
executor  or  administrator  to  publish  notice  to  creditors  dispenses 
with  the  necessity  of  presenting  claims  within  the  time  prescribed 
by  statute  in  cases  where  notice  is  duly  given/^  although  prob- 

not  less  than  onoe  in  a  week  for  four  succeasive  weeks.''  Waah.  BaL  Od. 
6226  (Pierce's  Cd.  2531). 

The  Wyoming  Statate  Provides:  <<  Within  thirty  days  after  letters  are 
granted,  the  executor  or  administrator  shall  publish  in  some  newspaper 
in  the  county,  and  if  there  be  no  newspaper  published  in  the  county,  within 
some  newspaper  of  general  circulation  in  the  state,  and  publish  therein  for 
three  weeks  a  notice  that  letters  testamentary  or  of  administration  have 
been  granted  to  him,  stating  the  date  and  requiring  aU  persons  haying 
claims  against  the  estate  to  exhibit  them  for  allowance  to  the  executor  or 
administrator  within  six  months  after  the  date  of  the  letters,  or  they  may 
be  precluded  from  any  benefit  from  such  estate,  and  that  if  such  claims 
be  not  exhibited  within  one  year  from  the  date  of  the  said  letters,  they 
shall  be  forever  debarred.  Whenever  there  is  more  than  one  executor  or 
administrator,  the  notice  published  and  signed  by  one  of  them  shall  be 
sufficient"    Wyo.  Bev.  St.  4747. 

6  See  the  statutes  under  this  sec-  ^o  Estate  of  Higgins,  15  Mont.  474, 

tion.  89  Pac.  506,  28  L.  B.  A.  116. 

6  Wise  V.  Williams,  88  Cal.  30,  25  ,,  g^^    ^  ^^ 

Pac  1064.  ,^^  ^ 

T  Meikle  ▼.  Cloquet,  44  Waah.  513,  ^^^f   ^^^   *^    foreclosure   of   a 

87  Pac.  841.  mortgage,  it  appears  that  no  claim 

8  MacDonald's  Estate,  29  Wash.  was  presented  against  the  estate  of 
422,  69  Pac  1111;  Moore  ▼.  Kirk-  t^e  deceased  mortgagor,  and  in  the 
man,    19    Wash.    605,    54    Pac.    24.  j^^^  ^  ,,^^^^         .^^  ^^^, 

Contra,  Foley  v.  McDonneU  (Wash.),  _^     ^    .^        x  x     . 

93  P  c  321  property  of    the  estate  is    expressly 

9  Estate  of  Atwood,  127  CSaL  427,  waived,  the  fact  that  notice  to  cred- 
59  Pac.  770.  itoxa  was  not  published  by  the  ezeea- 


*See  form  nwnher  SIB,  VoL  11. 
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ably  it  does  not  excuse  the  presentation  of  claims  before  suing 
on  them.^^  The  dereliction  of  duty  on  the  part  of  the  executor 
or  administrator  in  neglecting  to  give  notice  ^  as  required  by  law 
is  cause  for  his  removal,  [b] 

§  337.  Tima  Expressed  in  Notice  for  Presenting  Olalms.— The 
statutes  of  the  various  states  generally  provide  that  the  time  ex- 
pressed in  the  notice  to  creditors  must  be  ten  months  after  the 
first  publication  when  the  estate  exceeds  ten  thousand  dollars  in 
value,  and  four  months  when  it  does  not.  [c]  While  the  executor 
or  administrator  is  thus  called  upon  to  designate  the  time,  his 

n>]  The  Calif omla  Statate  (O.  O.  P.  1511)  Provides:  <<If  an  executor  or 
adminiatrator  neglects,  for  two  months  after  his  appointment,  to  give 
notice  to  creditors,  as  prescribed  by  this  chapter,  the  court  must  revoke 
his  letters,  and  appoint  some  other  person  in  his  stead,  equally  or  the 
next  in  order  entitled  to  the  appointment."    En.  March  11,  1872. 

The  Arlsona^  Idaho,  Montana^  Korth  DakotSi  Oklahoma,  and  South 
Dakota  Statutes  are  the  same  as  the  Califomia.  Ariz.  Bev.  St.  1760;  Ida. 
Bev.  St.  5481;  Mont.  C.  C.  P.  2621;  N.  D.  Ber.  Cd.  8114;  Okl.  Bev.  St.  1638; 
S.  D.  Pro.  Cd.  180. 

The  Nevada  Statute  Provides:  ''If  an  executor  or  administrator  shaU 
neglect  for  fifteen  days  after  his  appointment  to  give  notice  of  his  ap- 
pointment aa  hereinbefore  prescribed,  it  shall  be  the  duty  of  the  court  to 
revoke  his  letters."    Nev.  Comp.  L.  2907. 

The  Washington  Statute  Provides:  '<If  the  executor  or  administrator 
shaU  neglect  for  two  months,  after  his  appointment,  to  givQ  notice  to  cred- 
itors, as  prescribed  hy  this  article,  it  shall  be  the  duty  of  the  court  to 
revoke  his  letters.''    Wash.  BaL  Cd.  6244  (Pierce's  Cd.  2549). 

[c]  The  California  Statute  (O.  O.  P.  1491)  Provides:  "The  time  expressed 
in  the  notice  must  be  ten  months  after  its  first  publication  when  the  estate 


trix  cannot  alter  the  rights  of  the 
mortgagee,  nor  affect  the  general 
statute  of  limitations.  McMiUian  v. 
Hayward,  94  Cal.  357,  29  Pac.  774. 

A  claimant  who  is  not  injured  by 
the  failure  of  an  executor  to  publish 
notice  to  creditors  cannot  urge  such 
objection  against  the  allowance  of  the 
final  account  of  the  executor.  Estate 
of  Consor,  40  Or.  138,  66  Pa.  607. 

12  McFarland  ▼.  Fairlamb,  18 
Wash.  601,  52  Pac  239,  expkiining 


Donnerberg       v.     Oppenheimer,     15 
Wash.  290,  46  Pac.  254. 

u  Estate  of  Barnes,  36  Or.  282, 
69  Pac.  464.  Where  the  value  of  an 
estate  is  less  than  fifteen  hundred 
dollars,  letters  of  administration 
granted  to  the  widow  cannot  be  re- 
voked, and  another  appointed  in  her 
stead,  though  she  has  failed  to  give 
notice  to  creditors.  Estate  of  A^ 
wood,  127  GaL  427,  59  Pac  770. 
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designation  is  not  a  judicial  determination  of  the  value  of  the  es- 
tate, and  is  not  conclusive  upon  creditors  or  claimants  if  the  time 
designated  is,  in  fact,  not  the  one  prescribed  by  law  according  to 
the  actual  value  of  the  estate.^^  In  other  words,  should  he  err  in 
his  judgment  of  the  value  of  the  estate,  and  give  a  four  months' 
notice  when  the  law  requires  a  ten  months',  this  does  not  deprive 
creditors  of  the  right  to  present  claims  within  the  latter  period, 
for  it  is  the  fact  of  valuation,  not  his  estimate  or  determination, 
which  controls.^*^  Section  1349  of  the  California  Code  of  Civil 
Procedure  now  requires  the  court,  in  its  order  granting  letters 
testamentary,  to  determine  whether  the  estate  is  worth  more 
or  less  than  ten  thousand  dollars,  which  determination  is  conclu- 

exceeds  in  yalue  the  Biim  of  ten  thousand  dollars,  and  four  months  when 
it  does  not."    En.  March  11,  1872. 

The  Axlz<»ia»  Idaho,  Montana,  Korth  Dakota^  and  Sonth  Dakota  Statutes 
are  the  same  aa  the  California,  except  that  instead  of  "ten  thousand" 
the  Arizona  statute  provides  for  "three  thousand,"  the  Idaho  "fifteen 
hundred,"  and  the  North  and  South  Dakota  "five  thousand."  Ariz.  Be  v. 
St.  1740;  Ida.  Eev.  St.  5461;  Mont.  C.  C.  P.  2601;  N.  D.  Eev.  Cd.  8097;  S.  D. 
Pro.  Cd.  168. 

The  Oklahoma  Statnte  Provides:  "The  time  expressed  in  the  notice 
must  be  six  months  after  its  first  publication,  when  the  estate  exceeds 
in  value  the  sum  of  five  thousand  dollars,  and  four  months  when  it  does 
not."    Okl.  Bev.  St.  1617. 

The  Utah  Statnte  Provides:  "The  time  expressed  in  the  notice  must  be 
ten  months  after  its  first  publication  when  the  estate  exceeds  in  value  the 
sum  of  ten  thousand  doUars,  and  four  months  when  it  does  not.  \n  case 
such  executor  or  administrator  resigns,  is  removed,  or  dies  before  the  time 
for  presentation  of  claims  has  expired,  his  successor  must  give  notice  of 
the  unexpired  time  aUowed  for  such  presentation. ' '    Utah  Bev.  St.  3849. 

The  Washington  Statute  Provides:  "Upon  a  publication  of  notice  to  credi- 
tors to  present  their  elaims  to  such  executor,  for  a  period  of  time  and  in 
the  manner  required  of  executors  and  of  administrators  holding  letters 
testamentary  and  of  administration  under  the  laws  of  this  state,  said  credi- 
tors shall  be  required  to  present  their  claims  to  the  said  executor  within 
one  year  from  the  date  of  the  first  publication  of  said  notice,  and  if  they 
faU  to  do  so  their  elaims  shaU  be  barred."  Wash.  Bal.  Cd.  6199a  (Pierce's 
Cd.  2493). 

14  Estate  of  Wilson,  147  Cal.  108,  a  ereditor  to  equitable  relief  on  the 
81  Pae.  313.  ground  of  a   fraudulent  underralua- 

15  Paterson  v.  Schmidt,  111  Cal.  tion  of  an  estate,  see  Tynan  v. 
457,  44  Pbe.  161.    As  to  the  right  of  Kearns,  119  Cal.  447,  51  Pae.  693. 
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sive  for  the  purpose  of  giving  notice  to  creditors,  but  for  no  other 
purpose. 

§  338.  Proof  and  Decree  of  Due  Notice.* — ^Af  ter  the  notice  to 
creditors  has  been  given,  a  copy  thereof,  with  an  affidavit  of  due 
publication,  must  be  filed,^^  upon  which  affidavit,  or  other  satis- 
factory evidence,  an  order  or  decree  of  due  notice  must  be  made 
by  the  court,  [d]  The  affidavit  is  only  prima  facie  evidence  of 
the  facts  therein  stated,  and  may  be  contradicted  by  the  files  of 
the  newspaper  in  which  the  notice  was  published.  And  it  seems 
that  the  decree  of  due  publication  is  not  conclusive.^^  Should  the 
court  determine  that  the  publication  has  not  been  such  as  to  im- 

[d]  Tbe  Oalifornia  Statate  (0.  O.  P.  1492)  Provides:  "After  the  notice 
18  given,  aa  required  by  the  preceding  section,  a  copy  thereof,  with  the  affi- 
davit of  due  publii^ation,  or  of  publication  and  posting,  must  be  filed,  and 
upon  such  affidavit  or  other  testimony  to  the  satisfaction  of  the  court,  an 
order  or  decree  showing  that  due  notice  to  creditors  has  been  given,  and 
directing  that  such  order  or  decree  be  entered  in  the  minutes  and  recorded, 
must  be  made  by  the  court."    En.  March  11,  1872. 

The  Arizona,  Idaho,  Kortb  Dakota,  Oklahoma  and  South  Dakota  Stat- 
utes are  the  same  as  the  California.  Ariz.  Bev.  St.  1741;  Ida.  Bev.  St. 
5462;  N.  D.  Bev.  Cd.  8098;  Okl.  Bev.  St.  1618;  S.  D.  Pro.  Cd.  169. 

The  Montana  Statute  Provides:  ''After  the  notice  is  given,  as  required 
by  the  preceding  section,  a  copy  thereof,  with  the  affidavit  of  due  publica- 
tion, or  of  publication  and  posting,  must  be  filed,  and  upon  such  affidavit 
or  other  testimony  to  the  satisfaction  of  the  court  or  judge,  an  order  show- 
ing that  due  notice  to  creditors  has  bcTen  given,  and  directing  that  such  or- 
der be  entered  in  the  minutes  and  recorded,  must  be  made  by  the  court,  or 
judge."    Mont  C.  C.  P.  26102. 

The  Utah  Statute  Provides:  "Within  thirty  days  after  the  notice  is  com- 
pleted, a  copy  thereof,  with  the  affidavit  of  due  publication  must  be  filed, 
and  the  court  must  enter  an  order  or  decree,  showing  that  due  notice  to 
creditors  has  been  given."    Utah  Bev.  St.  3850. 

The  Washington  Statute  Provides:  ''After  the  notice  shall  have  been 
published,  a  copy  thereof,  together  with  the  affidavit  attached  thereto,  of 

16  As   to  what  constitutes  a   "fil-  from  the  first  publication  of  notice, 

ing,"  see  Estate  of  Conant,  43  Or.  and  not  from  the  time  of  the  filing 

530,  73  Pac  1018,  holding  that  the  of  proof  thereof  with  the  clerk.    Es- 

failure  of  the  clerk  to  indorse   the  tate  of  Conant,  43  Or.  530,  73  Pac. 

paper  does  not  affect  an  otherwise  1018. 

sufficient  filing.  ^7  wise  v.  Williams,   88   CaL  80, 

The   time   for    presentation    runs  25  Plae.  106^ 


^8ee  forms  wmbers  194'197f  Vol,  IL 
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part  sufficient  notice  for  the  presentation  of  claims,  it  will  refase 
to  make  the  decree.**  Bnt  when  due  proof  of  a  legal  publication 
is  made,  the  court  must  make  its  order  or  decree,  else  mandamus 
will  lie  to  compel  it  to  discharge  its  duty.^  **  While  in  practice 
such  decrees  are  taken  almost  as  a  matter  of  course  upon  presen- 
tation and  inspection  of  the  statutory  proofs,  it  may  sometimes 
be  that  the  question  of  the  value  of  the  estate  is  an  exceedingly 
close  one,  and  that  valuable  rights  may  depend  upon  an  exact 
determination  of  the  value.  It  is  not  incumbent,  therefore,  upon 
the  trial  judge  to  make  his  decree  at  haphazard,  nor  upon  partial 
and  what  may  subsequently  prove  to  be  most  unsatisfactory  proof. 
The  wisest  course  to  pursue  in  such  a  case  might  well  be  to  wait 
until  the  time  for  distribution  has  arrived,  when  all  the  parties 
are  regularly  before  the  court,  and  when  the  value  of  the  estate 
can  be  accurately  determined.*'^ 


§  339.  Time  Limited  for  Presenting  Claims. — ^AU  claims  aris- 
ing upon  contracts,  whether  due  or  not  due,  and  whether  ab- 
solute or  contingent,  must  be  presented  within  the  time  limited  in 
the  notice,  or  be  forever  barred,  unless  the  claimant  does  not  in 
fact  receive  notice  by  reason  of  being  out  of  the  state,  [e]  The 
law  in  this  respect  is  imperative.    The  administrator  has  no  au- 

the  publisher  or  printer  of  the  paper  in  which  the  eame  was  published,  shall 
be  filed  by  the  executor  or  administrator  in  superior  eourt.''  Wash.  Bal. 
Cd.  6227  (Pierce's  Cd.  2532). 

The  Wyoming  Statute  Provides:  "After  the  notice  !■  given  as  required 
by  section  335,  ante,  a  copy  thereof,  with  the  affidavit  of  due  publica- 
tion, must  be  filed  in  the  office  of  the  clerk  of  court."    Wyo.  Bev.  St.  4748. 

[e]  The  California  Statute  (0.  0.  P.  1493)  Provides:  "AU  claims  arising 
upon  contracts,  whether  the  same  be  due,  not  due,  or  contingent,  must  be 
presented  within  the  time  limited  in  the  notice,  and  any  claim  not  so  pre- 
sented is  barred  forever;  provided,  however,  that  when  it  is  made  to  ap- 
pear by  the  affidavit  of  the  claimant,  to  the  satisfaction  of  the  court,  or  a 
judge  thereof,  that  the  claimant  had  no  notice  as  provided  in  this  chapter, 
by  reason  of  being  out  of  the  state,  it  may  be  presented  at  any  time  before 

18  Brouse  v.  Law,  127  CaL  152,  69  81  Pae.  813,  holding  that  an  order 

Pae.  384.  vacating  a  decree  of  due  publication 

18  Henslej  v.  Superior  Court,  111  on  the  ground  that  the  value  of  the 

Cal.  641,  44  Pae.  232.  estate  exceeded  ten  thousand  dollars 

»  Estate  of  Wihwn,  147  CaL  108,  is  not  res  judicata  as  to  such  value* 
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thority  to  waive  its  requirements,^  nor  the  court  to  make  ex- 
ceptions in  order  to  relieve  from  hardships  or  aid  apparent  equi- 
ties.^ Its  purpose  is  to  facilitate  administration  and  expedite 
the  settlement  of  estate.^    All  claims  stand  upon  the  same  foot- 


a  deeree  of  distribation  is  entered."    En.  March  11,  1872.    Amd.  1873-74, 
864;  1880,  89. 

The  Arizona,  Idaho  and  Wyoming  Statatas  are  the  same  as  the  Cali- 
fornia, except  that  instead  of  the  words  "or  a  judge  thereof"  the  Arizona 
statute  contains  the  following:  "executor  or  administrator  and  the  probate 
judge."    Ariz.  Bey.  St.  1742;  Ida.  Bey.  St.  5463;  Wyo.  Bev.  St.  4749. 

The  Montana  Statute  Provides:  "All  claims  arising  upon  contracts, 
whether  the  same  be  due,  not  due  or  contingent,  must  be  presented  within 
the  time  limited  in  the  notice,  and  any  claim  not  so  presented  is  barred 
forever;  provided,  however,  that  when  it  is  made  to  appear  hj  the  affida- 
vit of  the  claimant,  to  the  satisfaction  of  the  court  or  judge,  that  the 
claimant  had  no  notice  as  provided  in  this  title,  hj  reason  of  being  out  of 
the  state,  it  may  be  presented  at  any  time  before  an  order  of  distribution 
is  entered;  and,  provided  further,  that  nothing  in  this  title  contained  shall 
be  so  construed  as  to  prohibit  the  right,  or  limit  the  time  of  foreclosure 
of  mortgage  upon  real  property  of  the  decedents,  whether  heretofore  or 
hereafter  executed,  but  every  such  mortgage  may  be  foreclosed  within  the 
time  and  in  the  manner  prescribed  by  the  provisions  of  this  code,  other 
than  those  of  this  title,  except  that  no  balance  of  the  debt  secured  by  such 
mortgage  remaining  unpaid  after  the  foreclosure,  shaU  be  a  claim  against 
the  estate,  unless  such  debt  was  presented  as  required  by  the  provisions 
of  this  title."    Mont.  G.  C.  P.  2603. 

The  Nevada  Statute  Provides:  "AU  persons  having  claims  against  the 
deceased  must,  within  three  months  after  the  first  publication  of  the  no- 
tice specified  in  the  preceding  section,  file  the  same  with  the  necessary 
vouchers  with  the  clerk  of  the  court,  who  shall  file  and  register  each  claim. 
If  the  claim  be  not  filed  with  the  clerk  within  three  months  after  the  first 
publication  of  said  notice,  it  shaU  be  forever  barred;  provided,  that  when 
it  shall  be  made  to  appear  by  the  affidavit  of  the  claimant,  or  by  other 
proof  that  he  had  no  notice  as  provided  in  this  act,  to  the  satisfaction  of 


21  Harp  V.  Calahan,  46  CaL  222, 
232.  All  claims  must  be  presented 
and  allowed  before  the  administrator 
has  rightful  authority  to  pay  them, 
and  the  payment  of  a  claim  by  an 
heir  is  not  validated  by  his  subse- 
quent appointment  as  administrator. 
Estate  of  Heeney,  3  OaL  App.  651, 
S6  Pac.  842. 

The  failure  of  an  executor  or  ad- 


ministrator to  plead  the  statute  of 
limitations  as  a  bar  to  a  claim  not 
presented  within  the  time  limited  in 
the  notice  cannot  avail  a  claimant. 
Fullerton  v.  Bailey,  17  Utah,  85,  53 
Pac.  1020. 

22  Morrow  v.  Barker,  119  OaL  66, 
51  Pac  12. 

28  Harp  V.  Oakhan,  46  CaL  222, 
282. 
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ing,  whether  due  or  not  ^  and  whether  absolute  or  contingent.** 
They  must  all  ^  be  presented  within  the  specified  time,  with  the 
exception  of  those  held  by  absentees  from  the  state  without  actual 
notice.^    In  some  states  the  law  makes  a  further  exception  in 


the  conrt  or  judge,  it  may  be  filed  at  any  time  before  the  filing  of  the 
final  account."    Nev.  Gomp.  L.  2893. 

The  North  Dakota  Statute  Provides:  "If  a  claim  arising  upon  a  eon- 
tract  heretofore  made  be  not  presented  within  the  time  limited  in  the  no- 
tice, it  is  barred  forever,  except  as  follows:  If  it  be  not  then  due,  or  if  it 
be  contingent,  it  may  be  presented  within  one  month  after  it  becomes  due 
or  absolute;  if  it  be  made  to  appear  by  the  affidavit  of  the  claimant,  to 
the  satisfaction  of  the  executor  or  administrator  and  the  judge  of  the 
county  court,  that  the  claimant  had  no  notice  as  provided  in  this  chapter 
by  reason  of  being  out  of  the  state,  it  may  be  presented  at  any  time  before 
a  decree  or  distribution  is  entered;  a  claim  for  a  deficiency  remaining  un- 
paid after  a  sale  of  property  of  the  estate  mortgaged  or  pledged  must  be 


24  Estate  of  Swain,  67  GaL  637,  8 
Pac  497. 

25  Yerdier  v.  Boach,  96  Cal.  467, 
31  Pac.  554;  Pratt  v.  Hunt,  108  CaL 
288,  41  Pac.  12;  People's  Home  Sav. 
Bank  v.  Stadtmuller,  150  Cal.  106, 
89  Pac.  280. 

ao  A  claim  verified  and  filed  with 
the  county  clerk,  but  not  presented 
to  the  executor,  is  no  charge  upon  the 
estate.  Pico  ▼.  De  La  Guerra,  18 
CaL  422;  Melton  v.  Martin,  28  Mont. 
150,  72  Pac.  414;  Scammon  v.  Ward, 
1  Wash.  179,  23  Pfte.  439;  Barto  v. 
Stewart,  21  Wash.  605,  59  Pac.  480. 

Although  a  creditor  fails  to  present 
his  claim  within  the  time  allowed  by 
law,  the  executor  cannot  invoke  the 
power  of  a  court  of  equity  to  compel 
him  to  surrender  securities  placed  in 
his  hands  to  secure  its  payment. 
Whitmore  ▼.  San  Francisco  Savings 
Union,  50  Cal.  145. 

A  complaint  is  not  demurrable  be- 
cause it  does  not  allege  presentation 
within  the  time  limited  in  the  notice 
to  creditors.  McCann  ▼.  Pennie,  100 
CaL  547,  35  Pac  158. 

The  ^ulure  to  present  a  claim  nn- 


der  a  contract  of  guaranty  to  the 
representatives  of  the  estate  of  the 
principal  guarantor  does  not  affect  a 
discharge  of  a  surety  on  the  guaranty. 
Donnerberg  v.  Oppenheimer,  15  Wash. 
290,  46  Pac.  254. 

The  statute  barring  claims  against 
an  estate  if  not  presented  within  ten 
months  does  not  bar  an  action  to  sub- 
ject the  property  to  a  judgment. 
O'Doherty  ▼.  Toole,  2  Aria.  288,  15 
Pac.  28. 

Executors  empowered  by  will  to  ad- 
minister without  the  intervention  of 
the  probate  court,  in  those  states 
where  the  statutes  permit  such  prac* 
tice,  cannot  bar  creditors  because  of 
their  failure  to  present  their  claims 
within  a  certain  time  after  the  pub- 
lication of  notice  to  do  so.  Moore  ▼. 
Kirkman,  19  Wash.  605,  54  Pac.  24; 
Estate  of  Smith,  43  Or.  595,  73  Pa& 
336,  75  Pae.  133.  This  rule  has  re- 
eently  been  modified  in  Washington. 
Fol^  ▼.  McDonneU  (Wash.),  93  Pae. 
321. 

2T  Morrow  v.  Barker,  119  CaL  66, 
61  I^c.  12;  MacGowan  v.  Jones,  142 
OaL   593,   76   Pao.   603;    Marsh   t. 
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favor  of  all  creditors  who  make  a  satisfactory  showing  that  they 
have  not  in  fact  had  notice.^  An  exception  also  exists  in  favor  of 
the  United  States .»• 

Claims  may  be  presented  before  the  publication  of  the  notice.* 
And  a  claim  presented  within  the  time  limited  in  the  notice  is  in 
season,  though  acted  upon  by  the  administrator  and  judge  after 
the  expiration  of  the  time.**^  When  a  claim  has  been  duly  allowed 
and  filed,  it  cannot  be  substantially  changed,  by  amendment  or 
otherwise,  after  the  time  has  elapsed  for  presenting  claims.'*  A 
final  decree  that  there  are  no  debts  cannot  be  entered  until  the 
time  prescribed  in  the  notice  has  expired.^ 

The  statute  formerly  provided  that  contingent  claims,  and 
claims  not  due,  might  be  presented  within  ten  months  after  be- 
coming due  or  absolute.^  But  as  the  law  now  stands,  contingent 
claims  must  be  presented  within  the  time  limited  in  the  notice, 
although  their  amount  cannot  be  ascertained  within  the  ordinary 


presented  within  one  month  after  snch  defieieney  is  ascertained.  All  claims 
arising  upon  contract  hereafter  made,  whether  the  same  be  dne,  not  dne 
or  contingent,  must  be  presented  within  the  time  limited  in  the  notice; 
and  any  claim  not  so  presented  is  barred  foreyer;  provided,  however,  that 
when  it  is  made  to  appear  by  the  affidavit  of  the  claimant  aa  above  pro* 
vided,  that  he  had  no  notice  by  reason  of  being  out  of  the  state,  it  may 
be  presented  as  herein  provided;  provided,  farther,  that  nothing  in  this 
section,  nor  in  this  article  contained  shall  be  construed  to  prohibit  the 
right  or  limit  the  time  of  foreclosure  of  mortgages  upon  real  property  of 
decedenljs,  whether  heretofore  or  hereafter  executed,  but  every  such  mort- 
gage may  be  foreclosed  within  the  time  and  in  the  mode  prescribed  by  the 
code  of  civil  procedure,  except  that  no  balance  of  the  debts  secured  by  such 
mortgage  remaining  unpaid  after  foreclosure  shall  be  a  claim  against  the 


Dooley,  52  Oal.  232;  Estate  of  Crosby, 
55  GaL  574,  578. 

An  affidavit  showing  a  want  of  no- 
tice bj  reason  of  the  claimant  being 
out  of  the  state,  to  the  satisfaction  of 
a  reasonable,  fair,  and  impartial  mind, 
is  sufficient,  •ullerton  ▼.  Mead,  22 
Oat  95. 

28  Pacific  States  8.,  L.  &  B.  #>.  v. 
Fox,  25  Nev.  229,  59  Pac  4. 

28a  Pond  V.  Dougherty  (ibL  App.), 
92  Pac  1035. 

Probate 


29  McCann  v.  Pennie,  100  GaL  547, 
35  Pac.  158;  Janin  v.  Browne,  59  C2al. 
37;  Bicketson  v.  Bichardson,  19  GaL 
330. 

80  See  the  statutes  under  section 
341,  post 

81  Estate  of  Sullenberger,  72  GaL 
549,  14  Pac  513. 

82  Estate  of  Higgins,  15  Mont.  474^ 
39  Pac  506,  28  L.  B.  A.  116. 

88  Pico  V.  De  La  Guerra,  18  Gal. 
422;  Gkason  t.  Whiti^  84  GaL  258. 
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her  husband  may  dispose  of  the  property  by  will,  free  from  any 
claim  of  the  creditors  of  either  herself  or  husband.'* 

on  the  persons  whose  interests  and  rights  they  acquire."    En.  March  11, 
1872.    Amd.  1880,  89. 

The  Arizona,  Idaho,  Montan%  and  Wyoming  Statntas  are  the  same  as  the 
California,  except  that  instead  of  the  words  "superior  court"  the  Arizona 
and  Idaho  statutes  have  the  words  "probate  court,"  and  the  Wyoming 
statute  has  the  word  "court."  Ariz.  BeT.  St  1737;  Ida.  Bey.  St.  6452; 
Mont.  G.  C.  P.  2595;  Wyo.  Bey.  St.  4746. 

88  Estate  of  Fath,  132  CaL  609,  64  P^  99S. 
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CLAIMS  AGAINST  ESTATE. 

I  335.  Publication  of  notice  to  creditors. 

{  336.  Effect  of  failure  to  publish  notice. 

9  337.  Time  expressed  in  notice  for  presenting  daimi. 

i  338.  Proof  and  decree  of  due  notice. 

f  339.  Time  limited  for  presenting  claims. 

{  340.  Statement,  Terification  and  presentation  of  daimi. 

{  341.  Allowance  and  rejection  of  claims. 

{  342.  Filing  of  approved  claims  with  their  description. 

,{  343.  Allowance  of  claim  in  part. 

I  344.  Limitation  of  actions  on  rejected  claims. 

i  345.  Necessity  of  presenting  claims  before  suit. 

i  346.  Necessity  of  presenting  secured  claims  before  forecIoiOTCb 

{  347.  Suspension  of  statute  of  limitations. 

S  348.  Claims  barred  bj  limitations. 

i  349.  Claims  in  actions  pending  at  time  of  decease. 

S  350.  Claims  held  bj  superior  judge. 

9  351.  Claims  held  bj  executor. 

i  352.  Judgment  against  decedent — Execution. 

{  353.  Judgment  against  person  dying  after  Terdiet. 

S  354.  Judgment  against  executor  on  rejected  claim, 

9  355.  Bef erence  of  doubtful  claims. 

{  356.  Bules  goyerning  reference. 

5  357.  Liability  of  exeentor  for  costs. 

9  358.  Betum  of  statement  of  claims  by  exeentor. 

9  359.  Interest  on  claims. 

9  360.  Payment  of  interest-bearing  claims. 

9  361.  Escheat  to  state  of  unclaimed  debt. 

§  335.  Publication  of  Notice  to  Orediton.^— The  codes  [a] 
provide  that  every  executor  or  administrator,  immediately  after 
his  appointment,  must  cause  to  be  published  in  some  newspaper 
of  the  county,  if  there  is  one,  if  not,  then  in  some  newspaper 

[a]  The  Oalifornia  Statnta  (0.  0.  P.  1490)  Provides:  "Every  executor  or 
administrator  must,  immediately  after  his  appointment,  cause  to  be  pub- 
lished in  some  newspaper  of  the  county,  if  there  be  one,  if  not,  then  in 
such  newspaper  as  may  be  designated  by  the  court,  a  notice  to  the  cred- 
itors of  the  decedent,  requiring  all  persons  having  claims  against  him  to 
exhibit  them,  with  the  necessary  vouchers,  to  the  executor  or  adminis- 


*See  forma  numben  190-19S,  Vol.  II. 
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provide  compensation  in  his  will,^  or  a  right  to  money  under 
an  equitable  assignment,^  or  a  claim  of  a  surviving  partner  to 
his  interest  in  the  firm  assets  which  have  been  taken  into  posses- 
sion by  the  administrator  of  the  deceased  partner,*^  must  be  pre- 
sented for  allowance.  A  claim  for  funeral  expenses,*^  or  for  taxes 
assessed  after  the  death  of  the  property  owner,^  need  not  be  pre- 
sented. 

A  claimant  for  specific  property  is  not  required  to  present  his 
claim  for  allowance.**  Thus  where  one  seeks  to  recover  from  an 
executor  or  administrator  property  held  in  trust  by  the  decedent 
at  the  time  of  his  death,  he  is  not  seeking  the  payment  of  a  de- 
mand from  the  assets  of  the  estate,  and  is  not  required  to  present 


them  is  not  a  proper  charge  against 
the  estate  (Estate  of  Stuttmeister,  75 
Cal.  348,  17  Pac.  223),  and  the  de- 
mand of  an  attorney  for  services  ren- 
dered an  administrator  daring  the  set- 
tlement of  an  estate  is  not  a  *  *  claim. ' ' 
Stuttmeister  ▼.  Superior  Court,  72 
Cal.  487,  14  Pac.  35. 

80  Etchas  ▼.  Orena,  127  Cal.  588, 
60  Pac.  45.  Where  an  executor  ren- 
dered services  for  the  decedent  in  his 
lifetime,  for  which  the  decedent  prom- 
ised to  convey  him  a  certain  tract  of 
land,  but  failed  to  make  the  con- 
veyance, it  is  proper  to  allow  the 
executor  a  claim  equal  in  amount  to 
the  value  of  the  land.  Estate  of 
Towns,  143  Cal.  507,  77  Pac.  446. 

40  Sharpstein  ▼.  Friedlander,  54 
CaL58. 

41  McKay  ▼.  Joy  (Cal.),  9  Pac. 
940.  A  claim  for  overcharged  rent 
against  lessors  who  are  partners  need 
not  be  presented  against  the  estate 
of  the  deceased  partner  in  order  to 
enforce  it  against  the  firm.  Corson 
V.  Berson,  86  Cal.  433,  25  Pae.  7. 

The  general  requirement  that  claims 
against  the  estate  must  be  presented 
to  the  administrator  for  allowance 
was  not  intended  to  apply  to  admin- 
istration upon  partnership  assets 
where   the   surviving  partner  is   ap- 


pointed administrator.  Barlow  ▼. 
Coggan,  1  Wash.  Ter.  257. 

42  Potter  V.  Lewin,  123  CaL  146, 
55  Pac.  783.  Beasonable  expenses 
for  the  funeral  of  the  deceased  and 
the  erection  of  a  monument  at  his 
grave  are  proper  charges  against  his 
estate.  Estate  of  Koppikus,  1  Cal. 
App.  84,  81  Pae.  732;  O'Donnell  v. 
Slack,  123  Cal.  285,  55  Pac.  906,  43 
L.  B.  A.  388;  Estate  of  Smith,  25 
Wash.  539,  66  Pac.  93. 

48  Hancock  v.  Whittemore,  50  Cal. 
622;  People  v.  Olvera,  43  CaL  492; 
Clayton  v.  Dinwoodey  (Utah),  93 
Pac.  723.  Payments  for  taxes  and 
street  assessments,  as  provided  for 
in  a  mortgage  made  by  decedent, 
after  presentation  of  the  claim 
founded  on  the  note  and  mortgage, 
are  allowable  on  foreclosure  without 
presentation.  German  etc.  Soc  ▼. 
Hutchinson,  68  Cal.  52,  8  Pac.  627. 

Taxes  upon  the  real  estate,  although 
accruing  since  the  death  of  the  tes- 
tator, are  charges  against  the  estate, 
warranting  a  sale  of  real  estate  to 
pay  the  debts  where  there  is  no  per- 
sonal property.  Hanf ord  v.  Davies,  1 
Wash.  476,  25  Pae.  329. 

44  Gunter  v.  Janes,  9  OaL  643; 
Kauffman  v.  Foster,  8  GkL  App.  747, 
86  Pae.  1108. 
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a  claim  as  a  creditor.  But  if  the  trust  property  or  fund  has  been 
mingled  by  the  trustee  with  his  own  so  as  no  longer  to  be  sus- 
ceptible of  identification,  the  beneficiary  must  present  his  de- 
mand against  the  estate  for  allowance  like  other  claims.  ''There 
is  a  clear  distinction  between  a  demand  for  certain  specific  prop- 
erty, on  the  ground  that  it  is  the  property  of  the  claimant  held 
by  the  decedent,  and  a  claim  of  personal  indebtedness  on  the 
part  of  the  decedent,  based  upon  the  fact  that  he  has  so  mingled 
the  trust  property  with  his  own  as  to  make  it  impossible  for  the 
beneficiary  to  follow  and  identify  it.  The  latter  may  be  a  proper 
claim  against  the  estate  of  the  decedent,  upon  the  ground  that 
there  has  been  a  breach  of  trust  and  a  personal  liability  has  there- 
upon arisen,  whUe  the  former  cannot  possibly  be  such  a  claim.'' « 
A  pledgee  *•  or  mortgagee  *''  is  not  obliged  to  present  his  claim, 
unless  he  seeks  recourse  against  other  property  than  that  pledged 
or  encumbered.  But  one  who  has  obtained  a  judgment  against 
the  decedent  for  the  recovery  of  money  must,  like  any  other  credi- 
tor, present  it  to  the  executor  or  administrator  for  allowance; 


45  Estate  of  Dutard,  147  GaL  258, 
81  Pac.  519;  Sprague  v.  Walton,  145 
GaL  228,  78  Pac.  645;  Elizalde  t. 
GraveB,  137  Gal.  634,  66  Pac.  369,  70 
File.  861 ;  Byrne  t.  McGrath,  130  GaL 
316,  80  Am.  St.  Rep.  127,  62  Pac. 
559;  McGrath  v.  GarroU,  110  Gal.  79, 
42  Pac.  466;  Tyler  v.  Mayre,  95  GaL 
160,  27  Pac.  160,  30  Pac.  196;  Eoach 
▼.  Garaffa,  85  Gal.  444,  25  Pac.  22; 
Bemmerly  y.  Woodward,  124  GaL  574, 
67  Pac.  561;  Orcutt  v.  Gould,  117 
GaL  316,  49  Pac.  188;  Estate  of 
Smith,  108  GaL  115,  40  Pac.  1037; 
Lathrop  ▼.  Bampton,  31  GaL  17,  89 
A"».  Dec.  141;  Hamilton  y.  Dooly,  15 
Utah,  280,  49  Pac.  769. 

Where  a  trust  fund  was  established 
by  a  decree  of  a  court  and  was  ac^ 
eepted  by  an  intestate,  it  is  not  necet- 
sary  for  those  entitled  thereto  to  pre- 
sent their  daim  to  the  money  against 
the  testator's  estate  in  order  to  entitle 
them  to  recover  the  same.  Kauffman 
T.  Foster,  8  GaL  App.  747,  86  Pa«. 
1108. 


The  estate  of  a  decedent  may  be 
charged  with  a  resulting  trust  in  real 
property  which  he  had  purchased  in 
his  own  name.  Reese  t.  Murnan,  5 
Wash.  373,  31  Pac.  1027. 

46  Estate  of  Galland,  92  G^L  293, 
28  Pac.  287;  Estate  of  Kibbe,  57  GaL 
407. 

47  See  section  346,  post.  Where  a 
mortgage  is  given  to  secure  the  debt 
of  a  third  person,  and  the  mortgagor 
afterward  dies,  the  claim  thereon  aris- 
ing need  not  be  presented  to  his  per- 
sonal representative,  nor  will  its 
presentation  and  allowance  affect  the 
running  of  the  statute  of  limitations 
against  the  mortgage.    Hibernia  Sav. 

6  Loan  Soc  ▼.  Gonlin,  67  GaL  178, 

7  Paf .  477. 

The  amendments  of  1874  to  sections 
1493  and  1500  of  the  Gode  of  avil 
Procedure  are  not  retrospective  in 
their  operation.  Hibernia  Sav.  A 
Loan  Soc  t.  Hayes,  56  GaL  297. 
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and  the  presentation  and  allowance  of  the  judgment  does  not 
destroy  the  lien.** 

Only  claims  arising  upon  contract  are  required  to  be  presented 
for  allowance  before  action  thereon  may  be  commenced.  No  pres- 
entation of  a  claim  for  damages  occasioned  by  wrongful  act  is 
requisite  as  a  condition  precedent  to  a  suit  against  the  repre- 
sentatives of  the  deceased  wrongdoer.^^ 

§  340.  Statement,  Verification  and  Presentation  of  CSlaims."* — 
The  statute  does  not  prescribe  any  particular  form  in  which 
claims  against  the  estate  of  a  deceased  person  shall  be  stated, 
nor  contemplate  that  the  technical  rules  of  pleading  shall  be  ob- 
served in  presenting  them.  Such  provisions  as  the  statute  makes 
for  their  presentation,  [f]  however,  must  be  substantially  com- 

[f]  The  CaUfornla  SUtnte  (0.  O.  P.  U94)  Provides:  ''Every  claim 
which  is  due,  when  presented  to  the  executor  or  administrator,  must  be 
supported  by  the  affidavit  of  claimant,  or  some  one  in  his  behalf,  that  the 
amount  is  justly  due,  that  no  payments  have  been  made  thereon  which 
are  not  credited,  and  that  there  are  no  offsets  ts  tiie  same,  to  the  knowl- 
edge of  the  affiant.  If  the  claim  be  not  due  when  presented,  or  be  con- 
tingent, the  particulars  of  such  claim  must  be  stated.  When  the  affidavit 
is  made  by  a  person  other  than  the  claimant,  he  must  set  forth  in  the  affi- 
davit the  reason  why  it  is  not  made  by  the  claimant.  The  oath  may  be 
taken  before  any  officer  authorized  to  administer  oaths.  The  executor  or 
administrator  may  also  require  satisfactory  vouchers  or  proofs  to  be  pro- 
duced in  support  of  the  claim.  If  the  estate  be  insolvent  no  greater  rate 
of  interest  shall  be  allowed  upon  any  claim  after  the  first  publication  of 
notice  to  creditors  than  is  allowed  on  judgment  obtained  in  the  superior 
court."    En.  March  11,  1872.    Amd.  1873-74,  365;  1880,  89. 

The  Arizona  Statute  Provides:  ''Every  claim  which  is  due  when  presented 
to  the  administrator  must  be  supported  by  the  affidavit  of  the  claimant,  or 
some  one  in  his  behalf,  that  the  amount  is  justly  due,  that  no  payments 
have  been  made  thereon  which  are  not  credited,  and  that  there  are  no  off- 
sets to  the  same,  to  the  knowledge  of  the  claimant  or  affiant.  If  the  claim 
be  not  due  when  presented,  or  be  contingent,  the  particulars  of  such  claim 
must  be  stated.  When  the  affidavit  is  made  by  a  person  other  than  the 
claimant,  he  must  set  forth  in  the  affidavit  the  reason  why  it  is  not  made 
by  the  claimant.  The  oath  may  be  taken  before  any  officer  authorized  to 
administer  oaths.  The  executor  or  administrator  may  also  require  satis- 
factory vouchers  or  proofs  to  be  produced  in  support  of  the  claim.  If  the 
eatate  be  insolvent,  no  greater  rate  of  interest  shaU  be  aUowed  upon  anj 

48  See  section  352,  post.  **  Hardin  v.  Sin  Claire^  115  ObL 

460,  47  Pac  363. 


*See  forma  numbers  198-907,  Tot  11. 
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plied  with.  It  is  not  essential  that  a  claim  should  recite  the  facts 
with  the  preciseness  and  particularity  of  a  complaint,  although 
of  course  it  should  sufBciently  indicate  the  nature  and  amount 
of  the  demand  to  enable  the  administrator  and  judge  to  act  ad- 
visedly upon  it.  The  facts  may  be  stated  in  general  terms ;  and, 
if  the  claim  is  rejected  and  action  thereon  is  brought,  it  is  enough 
if  it  appears  that  the  suit  is  founded  upon  the  same  demand  as 
that  presented  to  the  executor  or  administrator  for  allowance. 
Nevertheless,  creditors  should  be  vigilant  in  presenting  their  de- 
mands and  incline  themselves  toward  a  literal  compliance  with 
each  statutory  requirement,  lest  they  fail  even  substantially  to 
comply  therewith,  and  thus  jeopardize  their  claims  and  bring 
embarrassment  upon  the  executor  or  administrator.^ 


elaim,  after  the  flnt  publication  of  notice  to  erediton,  than  is  allowed  on 
judgments  obtained  in  the  dietriet  court.  When  it  shall  appear  upon  the 
settlement  of  the  accounts  of  any  executor  or  administrator,  that  debts 
against  the  deceased  have  been  paid  without  the  afldavit  and  aUowaneo 
prescribed  In  this  section,  and  it  shaU  be  proven  by  competent  evidence  to 
the  satisfaction  of  the  probate  court  that  such  debts  were  justly  due,  were 
paid  in  good  faith,  that  the  amount  paid  was  the  true  amount  of  such  in- 
debtedness over  and  above  all  payments  or  setoffs,  and  that  the  estate  is 
solvent  it  shall  be  the  duty  of  the  said  court  to  allow  the  said  soma  so 
paid  in  the  settlement  of  said  accounts. ''    Ariz.  Bev.  St.  1743. 

The  Idaho  Statute  is  the  same  as  the  California,  except  that  the  last 
sentence  is  omitted.    Ida.  Bev.  St.  5464. 

The  Montana  Statate  is  the  same  as  the  Arisona,  except  that  the  last 
sentence  is  omitted.    Mont.  C.  C.  P.  2604. 

The  Nevada  Statute  Provides:  "Every, claim  filed  with  the  clerk  shall  be 
supported  by  the  affidavits  of  the  claimants  that  the  amount  is  justly 


so  PoDits  V.  Wickersham,  150  OaL 
2dS,  88  Pac  911;  MoQrath  v.  Gar- 
roU,  110  Ckl.  79,  42  Pac.  466;  Kirman 
V.  Powning,  25  Nev.  878,  60  Pfte. 
834,  61  Pac.  1090;  Douglass  v.  Fol- 
som,  21  Nev.  441,  33  Pac  660;  Goltra 
V.  Penkind,  42  Or.  18,  69  Pac  925. 
Where  an  administrator  relies  on  a 
defect  in  form  alone  in  refusing  to 
allow  a  claim,  he  should  saj  so,  or 
be  deemed  to  have  waived  it.  Aiken 
V.  Ck)olidge,  12  Or.  244,  6  Pac  712. 

A  elaim  for  services  rendered  by  a 
married  woman  while  living  with  her 


husband  is  community  property,  and 
should  be  presented  in  his  name. 
But  where  such  a  claim,  verified  by 
the  wife,  is  presented  in  her  name 
by  the  husband,  and  is  rejected,  and 
an  action  is  subsequently  brought 
thereon  by  them,  a  judgment  in  their 
favor  win  not  be  reversed  on  ac- 
count of  the  informality  in  the  man- 
ner of  the  presentation.  Smith  v. 
Furnish,  70  Gal.  424,  12  Pac.  392, 
approved  in  Sixta  v.  Heiser.  14  S.  D, 
846,  85  N.  W.  698. 
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Claims  wliich  are  due  when  presented  must  be  supported  by  tbe 
affidavit  of  the  complainant,  or  some  one  in  his  behalf,  that  the 
amount  is  justly  due,  that  no  payments  thereon  have  been  made 
which  are  not  credited,  and  that  there  are  no  offsets  to  the  same.'^' 
The  oath  may  be  taken  before  any  officer  authorized  to  ad- 
minister oaths.'^^  In  case  the  affidavit  is  made  by  some  person 
other  than  the  claimant,  it  must  set  forth  the  reason  why  the 
latter  does  not  make  it.^  Accordingly,  it  has  been  held  that 
an  affidavit  by  an  agent  must  state  why  the  principal  does  not 
make  it,^  and  that  an  affidavit  by  an  officer  of  a  corporation 
must  assign  an  excuse  for  his  company  not  making  it,  when  it 


due  (or  if  the  claim  is  not  yet  due,  that  the  amount  is  a  juat  demand  and 

will  be  due  on  the  day  of  ),  that  no  payments  have  been 

made  thereon  which  are  not  credited,  and  that  there  are  no  oifsets  to  the 
same  to  the  knowledge  of  the  claimant  or  other  affiant;  provided,  that 
when  the  affidavit  is  made  by  any  other  person  than  the  claimant  the  rea- 
son why  it  is  not  made  by  the  claimant  shall  be  set  forth  in  the  affidavit. 
The  oath  may  be  taken  before  any  officer  authorized  to  administer  oaths. 
The  amount  of  interest  shall  be  computed  and  included  in  the  statement  of 
the  claim  and  the  rate  of  interest  determined.  The  court  may  in  its  dis- 
cretion for  good  cause  shown  allow  a  defective  affidavit  to  be  corrected  or 
amended  on  application  made  at  any  time  before  the  filing  of  the  final  ac- 
count."   Nev.  Comp.  L.  2894. 

The  Korth  Dakota  Statute  is  the  same  as  the  California^  except  that  it 
omits  the  sentence,  "The  oath  may  be  taken  by  any  person  authorized  to 
administer  oaths,"  and  at  the  end  of  the  section  the  words  ''district  court" 
are  used  instead  of  '' superior  court."    N.  D.  Bev.  Gd.  8100. 

The  statutes  of  that  state  further  declare:  "When  it  shall  appear,  upon 
the  settlement  of  the  accounts  of  any  executor  or  administrator  that  debts 
against  the  deceased  have  been  paid  without  the  affidavit  and  allowance 


SI  See  the  statutes  under  this  sec^ 
tion.  Thurber  v.  Miller,  U  S.  D.  352, 
85  N.  W.  600.  An  affidavit  that  the 
daim  is  justly  due,  etc.,  is  not  nec- 
essary in  the  case  of  a  judgment 
claim.    Gullerton  v.  Mead,  22  CaL  95. 

An  affidavit  to  a  claim  which  is  ac^ 
tually  owing,  but  not  then  payable,  is 
not  false  in  stating  that  the  claim 
is  "due,"  since  the  word  is  here 
used  in  its  primary  sense  of  ' '  owing. ' ' 
Crocker- Woolworth  Nat.  Bank-  t* 
Carle,  133  CaL  409,  65  Pae.  951« 


S3  An  action  cannot  be  maintained 
upon  a  rejected  claim  where  the  affi- 
davit has  been  before  a  commissioner 
of  the  United  States  court  Winder 
▼.  Hendricks,  56  CaL  464. 

n  The  affidavit  to  a  claim  against 
an  estate  should  be  made  by  the  claim- 
ant in  person,  not  by  his  attorney  in 
fact  (Macelota  v.  Packard,  14  CaL 
178),  or  agent.  Zachazy  v.  ChamberSy 
1  Or.  321. 

64  Perkins  ▼•  Onyett»  86  CaL  848, 
24  Pao.  1024. 
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does  not  disclose  that  the  claimant  is  a  corporation."^  An  afiS- 
davit  by  one  of  the  attorneys  of  a  claimant,  reciting  that  the 
claimant  is  a  corporation  and  none  of  its  officers  except  such 
attorneys  reside  in  the  county,  is  sufficient.^  The  executor  or 
administrator  may  exact,  in  support  of  a  claim,  other  proofs  than 
the  affidavit.*^ 

The  affidavit  is  only  a  verification.^  In  making  it,  the  require* 
ments  of  the  statute  must  be  complied  with ;  ^  but  a  substantial 
compliance  is  all  that  the  law  demands.^  When  it  appears  from 
the  affidavit  that  the  same  person  is  ''claimant"  and  ''affiant," 
the  use  of  one  of  these  words  rather  than  the  other  is  imma- 
terial.^   And  the  omission  of  the  word  "dollars,"  in  stating  the 

prescribed  by  the  preceding  section,  and  shaU  be  proven  by  competent  evi- 
dence to  the  satisfaction  of  the  county  court  that  such  debts  were  justly 
due,  were  paid  in  good  faith,  that  the  amount  paid  was  a  true  amount  of 
such  indebtedness  over  and  above  aU  payments  and  setoffs  and  that  the 
estate  is  solvent,  it  shall  be  the  duty  of  the  said  court  to  allow  the  sums 
so  paid  in  the  settlement  of  said  account."    N.  D.  Bev.  Cd.  8101. 

The  Oklahoma  Statute  is  the  same  as  the  California,  except  that  it  does 
not  contain  the  words  "the  oath  may  be  taken  by  any  person  authorized  to 
administer  oaths,"  At  the  end  of  the  section  the  worda  "district  court" 
are  used  in  place  of  the  words  "superior  court."    Okl.  Bev.  St.  1620. 

The  Oregon  Statute  Provides:  "Every  claim  presented  to  the  executor 
or  administrator  shall  be  verified  by  the  affidavit  of  the  claimant,  or  some 


n  Maier  Packing  Co.  v.  Frey,  5 
Gal.  App.  80,  89  Pac.  875.  For  a 
form  of  verification  presented  by  a 
corporation,  see  Consolidated  Nat. 
Bank  v.  Hayes,  112  CaL  75,  80,  40 
Pac.  469. 

n  Empire  State  Min.  Co.  v.  Mit- 
eheU,  29  Mont  55,  74  Pae.  81. 

67  See  the  statutes  under  this  see- 
tion. 

M  Empire  State  Min.  Co.  v.  Mit- 
chell, 29  Mont  55,  74  Pac  81. 

»  Perkins  v.  Onyett,  86  Cal.  350, 
24  Pac.  1024;  Pico  v.  De  La  Guerray 
18  Cal.  422. 

60  Griffith  V.  Lewin,  129  Cal.  596, 
68  Pac  172.  A  verification  to  a  claim 
stating  that  the  sum  is  justly  due, 
that  payments  have  been  made  there- 
of which  are  not  credited,  and  that 


there  are  no  offsets  except  some  small 
items,  the  exact  amount  of  which  is 
not  known  to  the  affiant,  but  which 
she  is  willing  to  have  credited  upon 
the  same,  is  sufficient,  since  the  excep- 
tion is  as  definite  as  the  claimant  can 
truthfully  make  it.  Guerian  v.  Joyce, 
133  CaL  405,  65  Pac  972. 

Where  no  objection  to  the  verifica- 
tion of  a  claim  preeented  against  the 
estate  of  a  decedent  is  raised  in  a  suit 
to  recover  thereon  by  demurrer  or  an- 
swer, the  court  should  not  allow  de- 
fendant to  make  such  objection  at  the 
triaL  Guerian  v.  Joyce,  133  CaL  405, 
65  Pac  972. 

61  Warren  v.  McGiU,  103  Cal.  153, 
37  Pac.  144;  Davis  v.  Browning,  91 
Cal.  603,  27  Pac  937;  Dorais  v*  DoU, 
33  Mont  314^  83  Pae.  884. 
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amotmt  of  the  claim,  is  not  fatal.^  Claims  must  be  accompanied 
by  the  original  affidavits,  not  copies.^  The  allowance  of  claims, 
upon  a  defective  verification,  is  not  void.  It  is  a  judicial  act 
which  entitles  the  claims  to  rank  as  acknowledged  debts  of  the 
estate,  to  be  paid  in  due  course  of  administration,  although  the 
heirs,  not  being  parties,  are  not  concluded,  and  have  the  right 
to  question  the  allowance  at  the  settlement  of  the  estate.^ 

It  is  only  in  case  of  a  claim  which  is  due  that  the  affidavit  re- 
ferred to  in  the  preceding  paragraphs  is  necessary.  But  if  a 
claim  is  not  due  when  presented,  or  is  contingent,  then  the  par- 
ticulars of  such  claim  must  be  stated  in  presenting  it.^  A  prom- 
issory note,  whether  matured  or  not,  requires  no  statement  of 


one  on  Mf  bebalf,  who  has  personal  knowledge  of  the  facte,  to  the  effect 
that  the  amount  claimed  is  joitly  due,  that  no  paymenta  have  been  made 
thereon,  except  as  stated,  and  that  there  is  no  just  counterclaim  to  the  same, 
to  the  knowledge  of  the  affiant.  When  it  appears  or  is  alleged  that  there 
is  any  written  evidence  of  such  claim,  the  same  may  be  demanded  bj  the 
executor  or  administrator,  or  that  its  nonproduction  be  accounted  for." 
Or.  B.  A  G.  Cd.  1160. 

The  South  Dakota  Statute  is  the  same  as  the  California,  except  that  it 
omits  the  sentence,  "The  oath  may  be  taken  by  any  person  authorized  to 
administer  oaths."  At  the  end  of  the  section  the  words  "circuit  court" 
are  used  instead  of  "superior  court."    S.  D.  Pro.  Cd.  171. 

The  Utah  Statnte  Provides:  "Every  claim  which  is  due,  when  presented 
to  the  executor  or  administrator,  must  be  supported  by  the  affidavit  of  the 
claimant  or  some  one  in  his  behalf,  that  the  amount  is  justly  due,  that  no 
payments  have  been  made  thereon  which  are  not  credited,  and  that  there 
are  no  offsets  to  the  same,  to  the  knowledge  of  the  affiant.  If  the  claim  be 
not  due  when  presented,  or  be  contingent,  the  particulars  of  such  claim 
must  be  stated.    When  the  affidavit  is  made  by  a  person  other  than  the 


a  Hall  V.  Superior  Court,  69  OaL 
84,  10  Pac  257. 

«8  Ash  V.  Clarke,  32  Wash.  390,  78 
Pac.  351. 

64  Estate  of  Sivain,  67  Cal.  642,  8 
Pac.  497;  Consolidated  Nat.  Bank  v. 
Hayes,  112  Cal.  75,  44  Pac.  469. 

06  Yerdier  v.  Roach,  96  Cal.  467, 
470,  31  Pac.  554.  Where  a  decedent 
had  contracted  to  take  certain  shares 
of  stock  at  a  certain  time,  presenta- 
tion to  his  administrator  of  a  verified 
claim  for  the  price  agreed,  including  a 


copj  of  the  contract,  and  an  offer  to 
surrender  the  certificates,  is  a  suffi- 
cient statement  of  "particulars  of 
the  claim."  Maurer  v.  King,  127 
Cal.  114,  59  Pac.  290. 
*  Where  a  claim  filed  against  an  es- 
tate is  for  serrices  rendered  to  the  de- 
ceased under  an  agreement  that  thejr 
should  be  paid  when  she  sold  certain 
land,  which  she  did  sell,  the  claim  is 
not  defective  because  it  fails  to  de* 
scribe  the  land.  Thompson  v.  Orenmy 
184  CaL  26,  66  P^  24. 
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particulars  other  than  that  found  upon  its  face.  Hence  a  claim 
based  thereon  is  sufficient  if  it  contains  a  copy  of  the  note,  fol- 
lowed by  the  statutory  affidavit.^  An  account  stated  may  be 
presented  without  specifying  the  items.^  And  a  claim  for  ser- 
vices presented  in  the  form  of  an  account,  showing  the  number 
of  days  of  service,  the  rate  of  payment  per  day,  the  amount  paid 
on  account,  and  the  balance  due,  is  sufficient  in  form.^ 

An  improper  attempt  to  present  a  claim  does  not  estop  the 
claimant  from  again  presenting  it  in  due  form  within  the 
proper  time.^    Even  after  the  expiration  of  the  period  limited 

claimant,  he  must  Bet  forth  in  the  affidayit  the  reason  why  it  is  not  made 
by  the  claimant.  The  executor  or  administrator  may  also  require  satia- 
factory  vouchers  or  proofs  to  be  produced  in  support  of  the  claim.  If  the 
claim  be  founded  on  a  bond,  bill,  note,  or  any  other  instrument,  a  copy  of 
such  instrument  must  accompany  the  claim,  and  the  original  instrument 
must  be  exhibited,  if  demanded,  unless  it  be  lost  or  destroyed,  in  which  case 
the  claimant  must  accompany  his  claim  by  his  affidavit,  containing  a  copy 
or  particular  description  of  such  instrument,  and  stating  ita  loss  or  de- 
struction. If  the  claim,  or  any  part  thereof  be  secured  by  a  mortgage  or 
other  lien  which  has  been  recorded,  it  shall  be  sufficient  to  describe  the  mort- 
gage or  lien,  and  refer  to  the  date,  volume,  and  page  of  its  record.  If,  in 
any  case,  the  claimant  has  left  any  original  voucher  in  the  hands  of  the 
executor  or  administrator,  or  suffered  the  same  to  be  filed  in  court,  he  may 
withdraw  the  same  when  a  copy  thereof  has  been  already,  or  is  then,  at- 
tached to  his  claim.  A  brief  description  of  every  claim  filed  must  be  en- 
tered by  the  clerk  in  the  register,  showing  the  name  of  the  claimant,  the 
amount  and  character  of  the  claim,  rate  of  interest,  and  date  of  allowance. ' ' 
Utah  Bev.  St  3852. 

"If  the  estate  be  insolvent,  no  greater  rate  of  interest  shaU  be  allowed 
upon  any  claim  after  the  first  publication  of  notice  to  creditors  than  is  al- 
lowed on  judgments  obtained  in  the  courts  of  this  state."  Utah  Bev.  St. 
8655. 

The  Wadilngton  Statata  Provides:  "Every  claim  presented  to  the  ad- 
ministrator shaU  be  supported  by  the  affidavit  of  the  claimant  that  the 
amount  is  justly  due,  that  no  payments  have  been  made  thereon,  and  that 

M  Crocker-Woolworth  Nat.  Bank  v.  Bank  v.  Olympia,  19  Wash.  Ill,  52 

Carle,    133   CaL   409,    65   Pae.    951;  Pac  521. 

Landis  v.  Woodman,  126  OaL  454,  58  er  Estate  of  Sivain,  67  Gal.  687,  8 

Pac    857.    In    presenting    a    claim  Pac.  497. 

based  upon  a  written  instrument,  a  ^  Duncan  v.  Thomas,  81  GaL  56, 

copy  thereof  verified  by  affidavit  is  22  Pac.  297. 

■uffieient,  without  producing  the  or-  6S  Westbay  v.  Gray,  116  Cal.  668, 

iginaL    McFarland   v.    Fairlamb,    18  48  Pac  800;  Warren  v.  McGill,  108 

Wash.  601,  52  Pac  239;  First  Nat  Gal.  153,  37  Pac  144. 
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for  presenting  claims,  a  creditor  should  be  permitted,  in  further- 
ance of  justice,  to  amend  his  claim  as  to  formal  or  technical  mat- 
ters ;  ^^  but  it  is  then  too  late,  hy  amendment  or  otherwise,  sub- 
stantially to  change  his  demandJ^ 

A  claim  may  be  presented  for  allowance  by  the  equitable 
ownerJ^  In  case  there  are  two  administrators,  a  presentation 
to  one  of  them  satisfies  the  law.*^  The  notice  to  creditors  may 
properly  designate  the  office  of  the  administrator's  attorney  as 
the  place  to  present  claims,  although  the  allowance  or  rejection 
of  a  claim  is  an  official  act  which  the  attorney  has  no  authority 
to  perform;''*  and  a  claim  left  there  with  the  attorney's  clerk 
during  the  absence  of  the  administrator  is  duly  presented.*^  The 
presentation  may  be  made  by  the  creditor's  attorney.^ 


§  341.  Allowance  and  Rejection  of  Claims* — ^When  a  claim 
is  presented  to  an  executor  or  administrator,  the  codes  [g]  pro- 
vide that  he  must  indorse  thereon   his  allowance  or  rejection. 


there  are  no  offsets  to  the  same  to  the  knowledge  of  the  claimant.  The 
oath  may  be  taken  before  anj  officer  authorized  to  administer  oaths.  The 
executor  or  administrator  may  also  require  satisfactory  vouchers  to  be  pro- 
duced in  support  of  the  claim."    Wash.  Bal.  Gd.  6229  (Pierce's  Cd.  2534). 

The  Wyoming  Statnte  is  the  same  as  the  California,  except  that  the  last 
sentence  is  omitted.    Wyo.  Bey.  St.  4750. 

[g]  The  Oallfomia  Statnte  (0.  0.  P.  1406)  Provides:  «'When  a  claim, 
accompanied  by  the  affidavit  required  in  this  chapter,  is  presented  to  the 
executor  or  administrator,  he  must  indorse  thereon  his  allowance  or  re- 


TO  Kirman  ▼.  Powning,  25  Nev.  378, 
60  Fiic  834,  61  Pac  1090.  See,  too, 
Estate  of  Hidden,  23  G^.  362. 

71  Estate  of  Sullenberger,  72  GaL 
649, 14  Pac.  513.  A  claimant  will  not 
be  allowed  to  amend  his  claim  by  add- 
ing that  it  waA  secured  by  a  mortgage, 
after  the  expiration  of  the  time  for 
the  presentation  of  claims,  and  a  re- 
fusal to  permit  the  amendment  is  not 
appealable.  Estate  of  Turner,  128 
CaL  388,  60  Pac  967;  Appeal  of 
Begents  of  XTniversity  of  Galifomia, 
128  Gal.  388,  60  Pac.  967. 

n  Estate  of  Grosby,  55  Gal.  674. 


T8  Willis  V.  Farley,  24  Gal.  490. 

T4  Bollinger  t.  Manning,  79  CbI.  7, 
21  Pac.  375;  GowgiU  v.  Dinwiddie,  98 
GaL  481,  33  Pac  439.  In  Douglass  v. 
Folsom,  22  Nev.  217,  38  Pac  111,  a 
claim  was  held  not  duly  presented, 
where  it  ivas  presented,  not  to  the 
executor,  nor  at  the  place  designated 
in  the  notice  to  creditors,  but  to  the 
attorney  who  was  acting  for  the  es- 
tate. 

75  Boddan  ▼.  Doane,  92  GaL  555, 
28  Pac  604. 

76  GowgiU  V.  Dinwiddie,  98  OaL 
481,  33  Pae.  489. 
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with  the  date  thereof.  If  he  allows  the  claim,  it  must  then  be 
presented  to  the  probate  judge,  who  must  in  the  same  manner 
indorse  his  allowance  or  rejection,"  and  he  may,  in  his  discretioD, 
examine  the  claimant  and  hear  any  evidence  touching  the  validity 
of  his  demand.''®  In  case  the  executor  or  administrator,  or  the 
judge,  neglects  or  refuses  for  ten  days  to  act  upon  the  claim, 
the  claimant  may,  at  his  option,  deem  such  neglect  or  refusal 
equivalent  to  a  rejection  on  the  tenth  day.*^  There  is  no  specific 
time  within  which  the  executor  or  administrator  must  allow  or 
reject  the  claim  ;*^  and  when  he  takes  no  action  for  ten  days, 
the  claimant  need  not,  unless  he  chooses,  regard  his  nonaction 
as  a  rejection.®^    An  administrator  who  is  personally  interested 


jection,  with  the  day  and  date  thereof.  If  he  allow  the  claim,  it  must 
be  presented  to  a  judge  of  the  superior  court  for  his  approval,  who  must 
in  the  same  manner  indorse  upon  it  his  allowance  or  rejection.  If  the 
executor  or  administrator,  or  the  judge,  refuse  or  neglect  to  indorse  such 
allowance  or  rejection  for  ten  days  after  the  claim  has  been  presented  to 
him,  such  refusal  or  neglect  may,  at  the  option  of  the  claimant,  be  deemed 
equivalent  to  a  rejection  on  the  tenth  day;  and  if  the  presentation  be  made 
by  a  notary,  the  certificate  of  such  notary,  under  seal,  shall  be  prima  facie 
evidence  of  such  presentation  and  the  date  thereof.  If  the  claim  be  pre- 
sented to  the  executor  or  administrator  before  the  expiration  of  the  time 
limited  for  the  presentation  of  claims,  the  same  is  presented  in  time, 
though  acted  upon  by  the  executor  or  administrator,  and  by  the  judge, 
after  the  expiration  of  such  time.  If  the  claim  be  payable  in  a  particular 
kind  of  money  or  currency,  it  shall,  if  allowed,  be  payable  only  in  such 
money  or  currency."    En.  March  11,  1872.     Amd.  1873-74,  365;  1880,  90. 

The  Arizona^  Idaho,  Montana^  North  Dakota,  Oklalioma,  South  Dakota^ 
and  Utah  Statutes  are  practicaUy  the  same  as  the  California,  except  that 


77  The  verbal  allowance  of  a  claim 
by  the  executor,  without  allowance  by 
the  judge,  is  insufficient.  Pitte  v. 
Shipley,  46  Gal.  154. 

78  See  the  statutes  under  section 
348,  post. 

70  See  the  statutes  under  this  sec- 
tion. Boyd  V.  Von  Neida,  9  N.  D. 
337,  83  N.  W.  339;  Estate  of  Smith, 
13  N.  D.  513,  101  N.  W.  890.  A 
claim  on  which  an  executor  takes  no 
action  becomes  a  rejected  claim  on  the 
expiration  of  ten  days,  but  not  before. 
V.  Inskeep,  34  Cal.  224. 


When  a  claim  is  lost  or  destroyed 
after  presentation,  the  presumption 
arises  that  it  was  rejected,  or  not 
acted  on.  Underwood  v.  Brown,  7 
Ariz.  19,  60  Pac.  700. 

In  Oregon  the  failure  of  an  execu- 
tor or  administrator  to  pass  on  claims 
within  a  reasonable  time  amounts  to  a 
rejection.  Goltra  v.  Penland,  45  Or. 
254,  77  Pac.  129. 

80  Steward  v.  Hinkel,  72  Cal.  187, 
13  Pac.  494. 

81  Gowgill  V.  Dinwiddle^  98  Ori. 
481,  83  Flae.  439. 
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in  a  claim  is  disqualified  from  acting  on  it.^  But  where  there 
are  two  or  more  administrators,  the  act  of  one  of  them  in  allow- 
ing a  claim  is  the  act  of  all  and  binds  them  accordingly.^  If  a 
claim  is  lost  after  its  allowance  by  the  executor,  the  judge  may 
approve  a  copy  of  it.^  A  claim  payable  in  a  particular  kind 
of  money  is,  when  allowed,  payable  only  in  such  money.® 

A  claim  may  be  conclusively  rejected  by  either  the  adminis- 
trator or  the  judge.  A  rejection  by  the  administrator  is  final, 
and  cannot  be  affected  by  any  future  action  of  the  judge. 
Therefore  the  only  claims  that  need  be  presented  to  him  are  those 
which  have  been  allowed  by  the  administrator.    These  he  may 


the  last  sestenee  Is  omitted  in  Idaho,  Montana,  North  Dakota,  Oklahoma, 
and  South  Dakota.  Ariz.  Bey.  St.  1745;  Ida.  Bey.  St.  5466;  Mont.  C.  G.  P. 
2606;  K.  D.  Bey.  Gd.  8103;  OkL  Bev.  St.  1623;  8.  D.  Pro.  Cd.  174;  Utah 
Bey.  St.  3853. 

The  Kevada  Statate  Proyldes:  "Within  fifteen  days  after  the  time  for 
filing  elaima  has  expired,  as  hereinbefore  provided,  the  executor  or  admin- 
istrator shall  examine  all  claims  filed,  and  indorse  on  each  claim  his 
allowance  or  rejection  with  the  day  and  year  thereof  and  within  fiye  da>a 
after  the  fifteen  days  in  this  section  first  specified,  the  executor  or  admin- 
istrator shaU  present  all  daims  allowed  by  him  to  the  district  judge  for 
his  approval  or  rejection.  If  an  executor  or  adminiatrator  refuse  or  neglect 
to  indorse  on  a  claim  his  allowance  or  rejection  within  the  fifteen  days, 
as  above  specified,  the  claim  shall  be  deemed  rejected,  but  the  executor 
or  administrator  may  nevertheless  allow  said  claim  at  any  time  before 
the  filing  of  the  final  account.  All  claims  when  approved  by  the  judge  shall 
be  ranked  among  the  acknowledged  debts  of  the  estate,  to  be  paid  in  due 
course  of  administration.  If  the  claim  be  founded  on  a  bond,  bill,  note  or 
other  inatrument,  the  original  instrument  need  not  be  filed,  but  a  copy  of 
all  indorsements,  may  be  attached  to  the  statement  of  the  claim  and  filed 
therewith,  and  if  the  claim  be  secured  by  mortgage  or  other  evidence  of 
lien,  it  shall,  or  a  certified  copy  from  a  record,  be  attached  to  the  claim 
and  filed  therewith."    Nev.  Comp.  L.  2896. 

The  Oregon  Statate  ProTldes:  "When  the  claim  is  presented  to  the 
executor  or  administrator,  as  prescribed  in  the  last  section,  if  he  shall  be 


82  Estate  of  Hm,  67  CaL  238,  7 
Pac.  664. 

8S  Willis  V.  Parley,  24  CSal.  491. 

M  Nallj  V.  McDonald,  66  CaL  530, 
6  Pac.  390. 

85  See  the  statutes  under  this  sec- 
tion. The  probate  court  maj  require 
an  executor  to  pay  a  debt  of  his  tes- 
tator's  estate  in  the  kind  of  money 


which  he  has  received  as  the  property 
of  the  estate.  Magraw  v.  McQlynn, 
26  CaL  420. 

Where  executors  have  sold  the  prop- 
erty of  the  estate  for,  and  received 
payment  in,  legal  tender  notes  for  the 
payment  of  creditors,  it  is  error  for 
the  probate  court  to  order  payment  in 
gold  coin.    Estate  of  Den,  39  GaL  70. 
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reject,  notwithstanding  their  allowance  by  the  administrator.^ 
In  some  of  the  states,  however,  a  claim  that  has  been  rejected 
by  the  administrator,  either  by  his  nonaction  or  written  indorse- 
ment, may  nevertheless  be  allowed  by  the  county  court  or  judge.^ 


satisfied  that  the  claim  thus  presented  is  just,  he  shaU  indorse  upon  it 
the  words  'examined  and  approved,'  with  the  date  thereof,  and  sign 
the  same  officiaUy,  and  shall  pay  such  claim  in  due.  course  of  administra- 
tion; but  if  he  shall  not  be  so  satisfied,  he  shall  indorse  thereon  the  words 
'examined  and  rejected,'  with  the  date  thereof,  and  sign  the  same 
oiBcially.  Every  executor  or  administrator  shall  keep  a  list  of  all  de- 
mands legally  exhibited  against  the  estate  of  the  testator  or  intestate, 
and  shall,  every  three  months,  file  with  the  county  court  a  statement  of 
all  such  claims  as  have  been  presented,  and  whether  the  same  have  been 
allowed  or  rejected  by  him.  If  any  executor  or  administrator  shall  re- 
fuse to  allow  any  claim  or  demand  against  the  deceased,  after  the  same 
may  have  been  exhibited  to  him  in  accordance  with  the  provisions  of  this 
act,  said  claimant  may  present  his  claim  to  the  county  court  for  allow- 
ance, giving  the  executor  or  administrator  ten  days'  notice  of  such  ap- 
plication to  the  court.  The  court  shall  have  power  to  hear  and  determine 
In  a  summary  manner  aU  demands  against  any  estate  agreeably  to  the 
provisions  of  this  act,  and  which  have  been  so  rejected  by  the  executor 
or  administrator,  and  sliaU  cause  a  concise  entry  of  the  order  of  allow- 
ance or  rejection  to  be  made  on  the  record,  which  order  shall  have  the 


M  Jones  V.  Walden,  145  Gal.  523, 
78  Pac.  1046.  Where  the  attorney  of 
the  administrator,  under  the  adminis- 
trator's direction,  indorses  a  claim 
"rejected,"  and  signs  the  adminis- 
trator's name,  this  amounts  to  a  re- 
jection. Dorais  v.  DoU,  33  Mont  314, 
83  Pac.  884. 

87  Estate  of  Smith,  13  N.  D.  513, 
101  N.  W.  890;  Estate  of  Morgan,  46 
Or.  233,  77  Pac.  608,  78  Pac.  1029; 
Pruitt  V.  Muldriek,  39  Or.  353,  65 
Bac.  20.  In  Oregon,  the  county  court 
is  competent  to  pass  on  claims,  al- 
though they  exceed  five  hundred  dol- 
lars in  amount.  Estate  of  Morgan, 
46  Or.  233,  77  Pac.  608,  78  Pac.  1029. 

On  an  appeal  to  the  circuit  court, 
a  rejected  claim  should  be  tried  de 
novo  as  an  action  at  law,  and  not  as 
a  suit  in  equity.  Johnston  v.  Shof- 
aer,  23  Or.  Ill,  31  Pac  254. 


A  daim  which  has  been  rejected 
by  the  executor  or  administrator  can- 
not be  allowed  "by  any  court,  referee 
or  jury,  except"  upon  other  evidence 
than  the  testimony  of  the  claimant. 
Harding  v.  Grim,  25  Or.  506,  36  Pac. 
634;  Quinn  v.  Gross,  24  Or.  150,  83 
Pac.  535. 

Where  a  chiim  for  services  pre- 
sented by  a  child  against  his  father's 
estate  was  disallowed,  because  it 
failed  to  show  on  its  face  an  actual 
provision  to  pay  for  the  services,  and 
the  same  is  presented  to  the  coun^ 
eourt,  the  trial  must  be  had  upon  the 
claim  as  presented  to  the  executor, 
and  other  evidence  is  not  admissible 
to  show  that  a  promise  on  the  part 
of  the  parent  was  in  fact  made. 
Wilkes  V.  Cornelius,  21  Or.  348.  28 
P)ac  135. 
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It  is  the  duty  of  the  administrator,  on  demand,  to  return  a  re- 
jected claim  to  the  owner  with  his  official  action  thereon  in- 
dorsed. Should  he  secretly  reject  the  claim,  and  refuse  to  deliver 
it  to  the  owner,  or  to  inform  him  of  the  action  taken  upon  it, 
this  may  constitute  a  fraud  and  entitle  the  claimant  to  again 
present  his  claim.®^  The  only  remedy  of  the  holder  of  a  rejected 
claim  is  to  sue  thereon;  no  appeal  lies  from  the  order  rejecting 
it.^    But  the  fact  that  a  claim,  such  as  a  note,  is  rejected  by  the 


force  and  effect  of  a  judgment  from  which  an  appeal  may  be  taken  as 
in  ordinary  eases:  Provided,  that  no  claim  which  shall  have  been  rejected 
by  the  executor  or  administrator,  as  aforesaid,  shall  be  allowed  by  any 
court,  referee,  or  jury,  except  upon  some  competent  or  satisfactory  evi- 
dence other  than  the  testimony  of  the  claimant.  No  claim  shall  be  allowed 
by  the  executor  or  administrator  or  the  county  court  which  is  barred  by 
the  statute  of  limitations."    Or.  B.  &  C.  Gd.  1161. 

The  Washington  Statute  Provides:  "When  a  claim  accompanied  by  the 
affidavit  required  in  the  preceding  section  has  been  presented  to  the  execu- 
tor or  administrator,  he  shall  indorse  thereon  his  allowance  or  rejection, 
with  the  day  and  date  thereof.  If  he  allow  the  claim,  it  shall  be  presented 
to  the  judge  of  the  superior  court,  who  shall  in  the  same  manner  indorse 
on  it  his  allowance  or  rejection.    If  the  executor  or  administrator  reject 


88  Cowgill  V.  Dinwiddle,  98  Gal. 
481,  33  Pac.  439;  Steward  v.  Hinkel, 
72  Gal.  190,  13  Pac.  494.  The  de- 
livery of  a  rejected  daim  to  the 
owner  thereof,  upon  demand,  is  a  mere 
ministerial  act  which  attorneys  of  the 
executor  have  a  right  to  perform,  and 
their  action  therein,  whether  of  deliv- 
ery or  of  refusal  to  deliver  or  to  allow 
the  inspection  of  the  claim,  binds  the 
executors.  GowgiU  v.  Dinwiddle,  98 
Gal.  481,  33  Pfeic.  439. 

The  fact  that  the  attorney  for  the 
executrix,  upon  the  second  presenta- 
tion of  a  daim,  said  it  would  be 
again  rejected,  but  that  he  would  pre- 
sent it  to  her  again  for  action,  does 
not  amount  to  a  formal  or  apparent 
eonsent  that  the  first  rejection  should 
be  set  at  naught,  or  that  the  time 
might  be  extended  for  bringing  the 
action  on  the  rejected  daim  as  first 


rejected.    Gillespie  v.  Wright,  93  GaL 
169,  28  Pac  862. 

A  claimant  is  entitled  to  the  pos- 
session of  a  daim  presented  for  al- 
lowance after  the  administrator  has 
had  a  reasonable  opportunity  to  pass 
upon  it,  and  may  maintain  replevin 
therefor.  Willis  v.  Marks,  29  Or. 
493,  45  Pac  293. 

89  Estate  of  Barker,  26  Mont.  279, 
67  Pac.  941;  WiUdns  v.  Wilkins,  1 
Wash.  87,  23  Pac  411.  The  rejection 
of  a  claim  is  not  a  judgment  which 
can  be  pleaded  in  bar  of  a  subsequent 
action  thereon  in  a  federal  court. 
United  States  v.  Fideli^  Trust  Co., 
121  Fed.  766,  58  G.  G.  A.  42. 

In  Oregon  the  plaintiff's  testimony 
In  a  suit  on  a  rejected  claim  must  bs 
corroborated.  Quinn  v.  Gross^  24  Or. 
147,  33  Pac  635. 
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administrator  doea  not  authorize  a  suit  thereon  before  ita  ma- 
turity.*^ 

The  allowance  of  a  claim  places  it  among  the  acknowledged 
debts  of  the  estate,  to  be  paid  in  due  course  of  administration. 
The  allowance  is  sometimes  spoken  of  as  having  the  force  and 
effect  of  a  judgment;  but  this  is  true  in  a  qualified  sense  only, 
for  the  heirs  and  others  interested  in  the  estate  are  not  con- 
cluded, and  may  question  the  validity  of  the  allowance  on  the 
settlement  of  an  account,  although  in  so  doing  they  must  assume 
the   burden  of   proof.*^    A   vendor  in  a    conditional  sale  who, 

the  daim  he  shaU  notify  the  elaimant  forthwith  of  said  rejection. ''    Wash. 
Bal.  Cd.  6230  (Pierce's  Gd.  2535). 

The  V^yomlng  Statate  Provides:  "When  a  claim,  accompanied  by  the 
affidavit  required  in  this  chapter,  is  presented  to  the  executor  or  admin- 
istrator, he  must  indorse  thereon  his  allowance  or  rejection,  with  the  day 
and  date  thereof.  If  the  executor  or  administrator  refuse  or  neglect  to 
indorse  such  allowance  or  rejection  for  ten  days  after  the  claim  has  been 
presented  to  him,  such  refusal  or  neglect  may,  at  the  option  of  the  claim- 
ant, be  deemed  equivalent  to  a  rejection  on  the  tenth  day;  and  if  the  pres- 
entation, be  made  by  a  notary,  the  certificate  of  such  notary,  under  seal, 
shall  be  prima  facie  evidence  of  such  presentation  and  the  date  thereof. 
If  the  claim  be  presented  to  the  executor  or  administrator  before  the  ex- 
piration of  the  time  limited  for  the  presentation  of  claims,  the  same  is 
presented  in  time,  though  acted  upon  by  the  executor  or  administrator 
after  the  expiration  of  such  time.''    W70.  Bev.  St.  4751. 


00  Badue  v.  Pauweljn,  27  Mont.  68, 
69  Pac.  557. 

91  Morton  v.  Adams,  124  Cal.  229, 
71  Am.  St.  Bep.  53,  56  Pac  1038; 
Wise  ▼.  Williams,  88  Cal.  34,  25  Pac 
1064;  Walkerlj  v.  Bacon,  85  Gal.  137, 
24  Pac.  638;  Estate  of  Qlenn,  74 
Cal.  567,  16  Pac.  396;  Estate  of 
Swain,  67  Cal.  637,  8  Pac  497 ;  Estate 
of  Loshe,  62  OO.  413;  Estate  of 
Barker,  26  Mont  279,  67  Pac.  941; 
Estate  of  Monillerat,  14  Mont.  245, 
86  Pac.  185;  Estate  of  Smith,  13  N. 
D.  513,  101  N.  W.  890.  The  allow- 
ance of  a  contingent  claim  establishes 
its  validity  and  entitles  it  to  be 
raDked  and  filed  as  an  acknowledged 
debt  of  the  estate.  Yerdier  v. 
Boach,  96  Cal.  467,  475,  31  Pac.  554. 
Probate  Law — 86 


See,  however,  Pico  ▼•  De  La  Gnerray 
18  Cal.  422. 

The  rule  that  the  allowance  of 
claims  has  the  effect  of  a  judgment 
applies  only  to  such  claims  as  are 
debts  against  the  estate,  and  not  to 
expenses  incurred  or  disbursements 
made  hj  the  administrator.  Deck's 
Estate,  6  Cal.  666. 

In  Oregon  the  mere  allowance  of  a 
claim  bj  an  administrator  does  not 
make  out  a  prima  facie  case  of  its 
validity  on  the  final  accounting. 
Chambers  v.  Chambers,  38  Or.  131,  62 
Pac.  1013. 

A  decree  of  the  probate  court  or- 
dering a  claim  to  be  paid,  rendered 
on  petition  of  the  administrator,  and 
without  objection  by  hini|  is  final  and 
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instead  of  retaking  the  property  under  the  terms  of  his  contract 
on  default,  presents  a  claim  against  the  estate  of  the  vendee 
for  the  remainder  of  the  purchase  money,  which  is  allowed  by  the 
court,  is  bound  by  his  election  to  treat  the  sale  as  absolute.^  The 
allowance  of  a  claim  on  an  ex  parte  application  may  subsequently 
be  set  aside  without  prejudice  to  the  claimant.^ 


§  342.    Filing  of  Approved  Claims  with  Their  Description. — 

The  codes  [h]  declare  that  every  claim  allowed  by  the  executor 
or  administrator  and  approved  by  the  court,  or  a  copy  thereof 
as  hereinafter  provided,  must,  within  thirty  days  thereafter,  be 
filed  in  the  court  ^  and  ranked  among  the  acknowledged  debts 
of  the  estate,  to  be  paid  in  due  course  of  administration.^    If 


[b]  The  Calif omla  Statute  (0.  O.  P.  1497)  Provides:  "Every  claim  al- 
lowed by  the  executor  or  administrator,  and  approved  bj  a  judge  of  the 
superior  court,  or  a  copy  thereof,  as  hereinafter  provided,  must,  within 
thirty  days  thereafter,  be  filed  in  the  court,  and  be  ranked  among  the 
acknowledged  debts  of  the  estate,  to  be  paid  in  due  course  of  adminis- 
tration. If  the  claim  be  founded  on  a  bond,  bill,  note,  or  any  other  in- 
strument, a  copy  of  such  instrument  must  accompany  the  claim,  and  the 
original  instrument  must  be  exhibited,  if  demanded,  unless  it  be  lost  or 
destroyed,  in  which  ease  the  claimant  must  accompany  his  daim  by  his 
affidavit,  containing  a  copy  or  particular  description  of  such  instrument, 
and  stating  its  loss  or  destructiotu  If  the  claim,  or  any  part  thereof,  be 
secured  by  a  mortgage,  or  other  lien  which  has  been  recorded  in  the  office 
of  the  recorder  of  the  county  in  which  the  land  affected  by  it  lies,  it  shall 
be  sufficient  to  describe  the  mortgage  or  lien,  and  refer  to  the  date, 
volume,  and  page  of  its  record.  If,  in  any  case,  the  claimant  has  left  any 
original  voucher  in  the  hands  of  the  executor  or  administrator,  or  suffered 

sendees  were  rendered  under  an  agree- 
ment for  contingent  fees  only,  or  that  . 
the    services    were    not    worth    the 
amount  charged  and  allowed.    Estate 
of  McKinley,  49  CfeL  152. 

92  Holt  Mfg.  Co.  V.  Ewing,  109  C^\, 
853,  42  Pfekc  435. 

n  Estate  of  Sullenberger,  72  GaL 
649,  14  Pac  613. 

M  The  statute  requiring  allowed 
claims  to  be  filed  is  directory.  Estate 
of  Schroeder,  46  Cal.  305;  Willis  v. 
Ii\irley,  24  Gal.  490. 

ii  See  the  preceding  paragraph. 


conclusive,  and  cannot  be  assailed  col- 
laterally nor  directly,  on  the  ground 
that  it  was  rendered  on  insufficient 
evidence.  Estate  of  Cook,  14  CaL 
129. 

Where  an  attorney  at  law  had  pre- 
sented a  claim  against  an  estate  for 
fees  for  professional  services  rendered 
the  decedent  in  his  lifetime,  and  the 
claim  had  been  approved  and  al- 
lowed by  the  administrator  and  the 
judge,  it  was  held  that  it  could  not 
be  subsequently  attacked  by  the  ad- 
joiniatrator  on  the  ground  that  the 
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the  claim  is  founded  upon  a  written  instrument,  the  original  must 
be  exhibited,  if  demanded,  unless  it  is  lost  or  destroyed,  in  which 
case  an  affidavit  must  accompany  the  claim,  containing  a  copy  or 
particular  description  of  the  instrument  and  stating  its  loss  or 
destruction.®'  K  the  claim  is  secured  by  a  mortgage  or  re- 
corded lien,  it  is  sufficient  to  describe  the  lien  or  mortgage,  and 
refer  to  the  date,  volume  and  page  of  its  record.®^  But  either  this 
must  be  done,  or  the  claim  be  accompanied  by  a  copy  of  the 
mortgage;  it  is  not  enough  to  present  the  note,  which  recites 
that  it  is  secured  by  mortgage.®®  In  case  the  mortgage  is  in- 
effectual because  the  decedent  had  no  interest  in  the  encumbered 
property,  the  note  is  properly  presented  without  making  any 
reference  to  the-  mortgage.®®    If  in  any  case  a  claimant  has  left 


the  same  to  be  filed  in  court,  he  may  withdraw  the  same  when  a  copy 
thereof  has  been  already,  or  is  then,  attached  to  his  claim.  A  brief  de« 
scription  of  every  claim  filed  must  be  entered  by  the  clerk  in  the  register, 
showing  the  name  of  the  claimant,  the  amount  and  character  of  the  claim, 
rate  of  interest,  and  date  of  allowance."  En.  March  11,  1872.  Amd. 
1880,  90. 

The  Axlaona^  Idaho,  Montana^  Korth  Dakota,  Sontli  Dakota,  and  Wyoming 
Statutes  are  practically  the  same  as  the  California,  except  that  instead  of 
the  words  "a  judge  of  the  superior  court"  in  the  first  part  of  the 
section,  Arizona  and  Idaho  contain  the  words  "the  probate  judge"; 
Montana,  North  Dakota,  and  South  Dakota,  "the  judge";  Wyoming,  "the 
court."  Ariz.  Be  v.  St.  1746;  Ida.  Rev.  St.  5467;  Mont.  C.  C.  P.  2607; 
N.  D.  Eev.  Cd.  8104;  S.  D.  Pro.  Cd.  175;  Wyo.  Eev.  St.  4752. 

The  Utah  Statate  is  set  forth  under  section  350,  post 

The  Washington  Statate  Provides:  "Every  daim  which  has  been  al* 
lowed  by  the  executor  or  administrator  and  the  said  judge,  shall  be  filed 
in  the  superior  court  and  be  ranked  among  the  acknowledged  debts  of  the 
estate,  to  be  paid  in  the  course  of  the  administration*"  Wash.  BaL  Cd. 
6231  (Pierce's  Cd.  2536). 


M  Where  a  note  secured  by  mort- 
gage given  by  deceased  has  been  as- 
signed to  the  administratrix,  the  filing 
of  a  cop7  of  the  note  with  the  claim 
is  sufficient  without  a  copy  of  the 
assignment.  Estate  of  McDougald, 
146  GaL  191,  79  Pac.  878. 

•7  Moore  v.  Bussell,  133  Gal.  297, 
85  Am.  St.  Bep.  166,  65  Pac  624; 
Consolidated  Nat.  Bank  v.  Hayes,  112 
GaL  76,  44  Pac  469;  Estate  of  Mc^ 


Dougald,  146  Gal.  191,  79  Pac  878. 
This  rule  does  not  apply  to  a  vendor 's 
lien.  Selna  v.  Selna,  125  CaL  357, 
73  Am.  St.  Bep.  47,  58  Pac  16. 

M  Bank  of  Sonoma  v.  Charles,  86 
Cal.  326,  24  Pac.  1019;  Estate  of 
Turner,  128  Gal.  388,  60  Pac  967; 
Evans  v.  Johnston,  115  CaL  180,  46 
Pac.  906. 

»  Otto  V.'  Long,  127  CaL  471.  69 
P«ic  895. 
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an  original  voucher  in  the  hands  of  the  executor  or  administrator, 
or  suffered  the  same  to  be  filed  in  court,  he  may  withdraw  it 
when  a  copy  thereof  has  been  already,  or  is  then,  attached  to  his 
claim.  A  brief  description  of  every  claim  must  be  entered  by 
the  clerk  in  the  register,  showing  the  name  of  the  claimant,  the 
amount  and  nature  of  the  claim,  the  rate  of  interest  and  the 
date  of  allowance.  ^^ 

§  343.  Allowance  of  Claim  in  Part. — Whenever  a  claim  is  pre- 
sented to  an  executor  or  administrator,  or  to  a  judge,  who  is 
willing  to  allow  it  in  part,  he  must  state  in  his  indorsement  the 
amount  he  is  willing  to  allow;  and  if  the  creditor  refuses  to  ac- 
cept such  amount  in  satisfaction  of  his  claim,  he  can  recover 
no  costs  in  any  action  therefor  brought  against  the  executor  or 
administrator,  unless  he  recovers  an  amount  greater  than  that 
offered  to  be  allowed,  [i]  The  allowance  of  part  of  a  claim 
does  not  conclude  the  creditor  from  claiming  the  residue,  unless 
he  accepts  the  same  in  full  siatisf action  of  his  demand;  neither 
is  he  estopped  to  sue  for  the  portion  disallowed  because  he  files 
the  partial  allowance  in  the  court  within  thirty  days  as  required 
by  law.i<>i 

[i]  The  Oallfoxnla  Statute  (0.  O.  P.  1503)   Provides:   ''Whenever  any 

daim  is  presented  to  an  executor  or  administrator,  or  to  a  judge,  and  he 
is  willing  to  allow  the  same  in  part,  he  must  state  in  his  indorsement  the 
amount  he  is  willing  to  allow.  If  the  creditor  refuse  to  accept  the 
amount  allowed  in  satisfaction  of  his  claim,  he  shaU  recover  no  costs  in 
any  action  therefor  brought  against  the  executor  or  administrator,  unless 
he  recover  a  greater  amount  than  that  offered  to  be  allowed."  En.  March 
11,  1872.    Amd.  1880,  91. 

The  Arizona,  Idaho^  Montana^  North  Dakota,  Oklahoma,  Soatli  Dakota, 
Utah,  and  Wyoming  Statutes  are  the  same  as  the  California,  except  that 
instead  of  the  words  "a  judge,"  Arizona  and  Idaho  have  the  words  "the 
probate  judge";  North  Dakota,  "the  county  judge";  Oklahoma,  "the 
judge  of  the  probate  court";  and  South  Dakota,  "the  judge  of  the  county 
court."  Wyoming  omits  the  words  "or  to  a  judge."  Ariz.  Bev.  St. 
1752;  Ida.  Bev.  St.  6473;  Mont.  C.  C.  P.  2613;  N.  D.  Bev.  Cd.  8107;  OkL 
Bev.  St.  1630;  S.  D.  Pro.  Cd.  181;  Utah  Bev.  St.  3861;  Wyo.  Bev.  St.  4758. 

The  Kevada  Statate  Provides:  "Whenever  the  executor  or  administrator 
or  the  district  judge  shall  act  upon  any  elaim  that  may  be  filed  he  shall 

100  See  the  statutes  under  this  sae-  loi  Walkerlj  v.  Bacon,  85  OaL  141, 

tioa.  £4  Pac  638. 
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§  344.  Limitation  of  Actions  on  Bejected  Claims. — ^The  policy 
of  the  law  to  hasten  the  settlement  of  estates  of  deceased  persons 
and  to  bar  the  enforcement  against  them  of  doubtful  and  fictitious 
claims  has  resulted  in  the  statutory  rule  [j]  that  a  claim  which 
has  been  rejected  by  an  executor  or  administrator,  or  by  the 
judge,  must  be  sued  upon  within  three  months,  if  then  due, 
or  within  two  months  after  it  becomes  due;  otherwise  it  will 
be  forever  barred.^^    This  special  statute  of  limitations  is  inde- 


indorse  on  the  elaim  the  amount  he  is  willing  to  allow,  and  should  the 
creditor  refuse  to  accept  the  amount  allowed  in  satisfaction  of  his  claim 
he  shaU  recover  no  costs  in  any  action  which  he  may  bring  on  such  daim 
against  the  executor  or  administrator,  unless  he  shaU  recover  a  greater 
amount  than  that  offered  to  be  allowed."    Nev.  Comp.  L.  2902. 

The  Waahington  Statute  Provides:  ''Whenever  any  claim  shall  have 
been  presented  to  an  executor  or  administrator  and  the  judge  of  the  su- 
perior court,  and  a  part  thereof  shaU  be  allowed,  the  amount  of  such 
aUowance  shall  be  stated  in  the  indorsement.  If  the  creditor  shaU  refuse 
to  accept  the  amount  so  allowed  in  satisfaction  of  his  claim,  he  shaU 
recover  no  costs  in  any  action  he  may  bring  against  the  executor  or  admin- 
iHtrator,  unless  he  shall  recover  a  greater  amount  than  that  offered  to  be 
allowed,  exclusive  of  interest  and  costs."  Wash.  Bal.  Gd.  623S  (Pierce's 
Cd.  2453). 

U]  The  Oalifomla  Statute  (0.  O.  P.  1498)  Provides:  ''When  a  claim 
is  rejected  either  by  the  executor  or  administrator,  or  a  judge  of  the 
superior  court,  the  holder  must  bring  suit  in  the  proper  court  against  the 
executor  or  administrator  within  three  months  after  the  date  of  its  rejec- 
tion, if  it  be  then  due,  or  within  two  months  after  it  becomes  due,  other- 
wise the  claim  shaU  be  forever  barred."  En.  March  11,  1872.  Amd.  1880, 
01. 

The  Arizona,  Idaho^  Montana,  Oklalioinay  South  Dakota,  Utah,  and 
Wyoming  Statutes  are  the  same  as  the  California,  except  that  instead  of 


102  Moore  v.  BusseU,  133  CaL  297, 
85  Am.  St  Bep.  166,  65  Pac.  624; 
Estate  of  Taylor,  10  Cal.  482;  Bene- 
dict V.  Hoggin,  2  Gal.  386;  Wilkins  v. 
Wilkins,  1  Wash.  87,  23  Pac.  411.  As 
to  the  amendment  of  the  complaint 
after  the  expiration  of  three  months, 
see  Yanderslice  v.  Matthews,  79  Gal. 
273,  21  Pac.  748.  Where  a  claim 
founded  on  a  note  and  mortgage  is 
allowed  only  for  the  principal  debt, 
and  not  for  the  accrued  interest,'  and 


no  action  is  brought  to  foreclose  the 
mortgage  for  principal  and  interest 
within  three  months,  the  claim  for  ac- 
crued interest  is  barred.  Consolidated 
Nat.  Bank  v.  Hayes,  112  CbL  75,  44 
Pac.  469. 

Where  a  elaim  has  been  once  re- 
jected, and  the  attorney  for  the  claim- 
ant, deeming  the  claim  as  presented 
not  formal  enough,  again  presents  it 
to  the  attorney  for  the  executrix,  who 
gives  no  formal  consent  that  the  first 
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pendent  of  and  collateral  to  the  general  statute  of  limitations. 
It  may  shorten,  but  not  lengthen,  the  period  prescribed  by  the 
general  statute.^^  It  has  no  application  to  an  action  already 
pending  when  the  claim  is  presented;  and  the  fact  that  the  snit 
is  revived  more  than  three  months  after  the  rejection  of  the 
claim  can  have  no  effect  on  the  cause  of  action.^^ 

A  claim  may  be  rejected  either  by  the  administrator  or  the 
judge.  And  when  there  is  a  rejection  by  either  of  them,  the 
statute  begins  to  run  from  the  date  thereof.**  The  rejection 
here  referred  to  is  an  actual  rejection  by  affirmative  action,  not 
a  rejection  brought  about  by  the  nonaction  of  the  administrator; 
for  it  is  optional  with  a  claimant  whether  he  will  deem  such  non- 
action equivalent  to  a  rejection,  and  this  option  he  need  not  exer- 
cise until  the  time  of  bringing  his  suit.**    In  some  jurisdictions. 


the  words  ''a  jndge  of  the  saperior  court,''  Arizona  and  Idaho 
have  the  words  'Hhe  probate  jndge";  Montana,  ''the  jndge";  Okla- 
homa, "the  jndge  of  the  probate  conrt";  Sonth  Dakota,  "the  jndge 
of  the  eonntj  court."  In  Wyoming  the  words  "a  judge  of  the  superior 
court"  are  omitted.  Ariz.  Bev.  St.  1747;  Ida.  Bev.  St.  5468;  Mont  C.  G. 
P.  2608;  Okl.  Bey.  St.  1625;  8.  D.  Pro.  Cd.  176;  Utah  Bev.  St  3856;  W70. 
Bey.  St.  4753. 

The  Nevada  Statute  PxoTldea:  "When  a  claim  is  rejected  bj  the  execu- 
tor or  administrator,  or  the  District  Judge,  the  holder  shaU  be  imme- 
diately noticed  by  the  executor  or  administrator  within  thirty  days  after 
such  notice,  whether  the  claim  is  due  or  not,  otherwise  the  claim  shall  be 
foreirer  barred.    If  the  holder  of  a  claim  resides  out  of  the  state  he  may 


rejection  shaU  be  set  aside,  or  that  the 
second  presentation  shaU  be  treated 
as  the  only  one  made,  and  the  daim 
is  indorsed  rejected  a  second  time,  the 
statute  of  limitations  runs  from  the 
date  of  the  first  rejection.  Gillespie 
y.  Wright,  93  GaL  169,  28  Pfeic.  862. 

If  a  daim  for  funeral  expenses  is 
submitted  to  the  administrator  for 
approval,  suit  may  be  brought  thereon 
more  than  three  months  after  he  re- 
jects it.  Potter  y.  Lewin,  123  OaL 
146,  55  Pac  783. 

When  no  action  is  brought  on  a  re- 
jected claim,  the  holder  cannot,  after 
the  final  settlement  of  the  estate, 
maintain  a  suit  in  equity  to  recover 


on   it.    Qiange   Union   y.   Burkhart, 
8  Or.  51. 

lOS  Barclay  v.  Blackinton,  127  GaL 
189,  59  Pac.  834. 

104  Gregory  v.  Glaybrough's  Heirs, 
129  GaL  475,  62  Pac  72. 

105  Jones  y.  Walden,  145  GaL  523, 
78  Pac  1046. 

106  Bank  of  Ukiah  y.  Shoemake,  67 
GaL  148,  7  Pac  420;  Bice  v.  Innskeep, 
34  GaL  244;  Gregory  y.  Glaybrough's 
Heirs,  129  Gal.  475,  62  Pac  72.  A 
creditor  who  has  not  elected  to  con- 
sider his  claim  rejected  upon  the  tenth 
day  after  .presentation  may,  subse- 
quently thereto,  and  at  any  time  be- 
fore official  action  by  the  adminiatra- 
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however,  the  refusal  or  neglect  of  the  administrator  to  act  on  a 
claim  for  ten  days  is  equivalent  to  a  rejection  on  the  tenth  day, 
without  any  action  on  the  part  of  the  claimant,  and  the  statute 
at  once  begins  to  run  the  same  as  though  the  rejection  were 
brought  about  by  affirmative  action.^^  A  secret  rejection,  all 
knowledge  of  which  is  denied  the  claimant  when  he  applies 
for  information,  is  inoperative.^^  The  allowance  of  a  claim  in 
part  is  a  rejection  of  the  residue,  so  that  if  an  action  is  not 
commenced  within  three  months  thereafter,  it  is  barred,  not- 
withstanding it  is  brought  within  three  months  from  time  of  the 
approval  by  the  judge  of  the  part  allowance  by  the  admin- 
istrator.^"^ 

A  claim  which  becomes  due  on  presentation  is  one  "then  due" 
within  the  meaning  of  the  statute  requiring  suit  on  a  claim  within 
three  months  after  rejection  '4f  it  is  then  due,"  and  the  statu- 
tory requirement  for  suit  within  two  months  after  maturity  can- 
not be  construed  to  shorten  the  three  months'  period.^^®    A  con- 


be  informed  of  the  rejection  of  his  claim  by  written  notice  forwarded  to 
his  post  office  address  by  registered  mail."    Nev.  Comp.  L.  2897. 

The  North  Dakota  Statute  Provides:  "When  a  claim  is  rejected,  either 
by  the  executor  or  administrator,  or  the  county  judge,  the  holder  must 
bring  suit  in  the  proper  court,  to  wit:  Before  a  justice  of  the  peace,  or  in 
the  district  court,  according  to  its  amount,  against  the  executor  or  admin- 
istrator, within  three  months  after  the  date  of  its  rejection,  if  it  be  then 
due,  or  within  two  months  after  it  becomes  due,  otherwise  the  claim  is 
barred  forever."    N.  D.  Eev.  Cd.  8105. 

Tlie  Wadiiiigon  Statute  FrovldeB:  "When  a  claim  is  rejected  by  either 
the  executor,  administrator  or  the  judge  of  the  superior  court,  the  holder 
must  bring  suit  in  the  proper  court  against  the  executor  or  administrator 
within  three  months  after  its  rejection,  otherwise  the  claim  shall  be  for- 
ever barred."    Wash.  BaL  Cd.  6233  (Pierce's  Gd.  2538). 


tor  thereon,  elect  at  his  option  to  con- 
sider his  claim  as  rejected,  and  may 
bring  an  action  thereon  within  three 
months  after  notice  of  such  election; 
and,  in  the  absence  of  other  proof, 
suit  brought  is  conclusive  evidence  of 
such  election  and  notice  thereof.  Cow- 
gm  y.  Dinwiddle,  98  Gal.  481,  33 
Pae.  439. 

107  Underwood  v.  Brown,   7   Ariz. 
19,  60  Pac  700;  Bojd  t.  Yon  Neida, 


9  N.  D.  337,  83  N.  "W.  329;  Farwell 
V.  Richardson,  10  N.  D.  34,  84  N.  W. 
558;  Estate  of  Smith,  13  N.  D.  513, 
101  N.  W.  890. 

108  GowgiU  ▼.   Dinwiddle,   98   GU. 
481,  33  Pae.  439. 

109  Jones  T.  Walden,  145  OslL  62$, 
78  Pae.  1046. 

110  Maurer  t.  King,  127  GU«  114^ 
69  Pac.  290. 
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tingent  claim  is  a  claim  ''not  due/*  within  the  purview  of  the 
statute;  hence  an  action  thereon,  brought  within  three  months 
after  its  rejection,  but  before  it  becomes  due,  is  premature.*** 
An  action  based  upon  a  promise  to  pay  money  when  certain  land 
is  sold  is  upon  a  contingent  claim  and  not  maintainable  before  the 
consummation  of  the  sale.  It  must  be  brought,  if  at  all,  within 
three  months  after  that  event.**^  The  fact  that  a  claim  founded 
on  a  promissory  note  is  rejected  does  not  authorize  an  action 
on  the  note  before  its  maturity.*** 

§  345.  Necessity  of  Presenting  Claims  Before  Suit. — Save  in 
excepted  cases  presently  to  be  considered,  the  holder  of  a  claim 
against  an  estate  cannot  maintain  an  action  thereon  or  make  it 
the  subject  of  a  counterclaim,  unless  he  has  first  presented  it  to 
the  executor  or  administrator,**^  and  a  complaint  which  fails 
to  allege  presentation  is  demurrable.**^  This  applies  only  to 
claims  founded  upon  contract.**^  While  the  statutes  expressly 
make  the  presentation  of  claims  a  condition  precedent  to  suit,[k] 


[k]  The  OalifomU  Statute  (O.  O.  P.  1600)  Provides:  <<No  holder  of  any 
eiaim  against  an  eatate  shall  maintain  any  action  thereon,  unless  the  claim 
is  first  presented  to  the  executor  or  administrator,  except  in  the  following 
case:  An  action  may  be  brought  by  any  holder  of  a  mortgage  or  Uen  to 
enforce  the  same  against  the  property  of  the  estate  subject  thereto,  where 


ui  Morse  t.  Steele,  132  OaL  456, 
64  Pac.  690. 

113  Brooks  ▼.  Lawson,  136  CaL  10, 
68  Pftc.  97. 

118  Badue  ▼.  Pauweljn,  27  Hont 
68,  69  Pac.  557. 

114  Morse  ▼.  Steele,  149  CaL  303, 
86  Pac  693;  Bowland  t.  Madden,  72 
Cal.  17,  12  Pac  226,  870;  McDonald 
▼.  McElroj,  60  CaL  484;  Estate  of 
Crosby,  55  GaL  574;  Eustace  t.  Jahns, 
38  Cal.  3;  Foley  ▼.  McDonnell 
(Wash.),  93  Pac  321.  Claims  held 
by  the  United  States  are  excepted 
from  the  general  rule.  Pond  ▼. 
Dougherty  (CaL  App.),  92  Pac.  1035. 
As  to  the  purpose  of  the  statute  in 
requiring  presentation,  see  Etchas  t. 
Orensy   127   CaL    588,    60    Pac    45; 


Preston  t.  Knapp,  86  OaL  569,  24 
Pac  811. 

Claims  asserted  in  a  counterclaim 
must  have  been  presented.  Moore  t. 
Gould,  151  Ckl.  723,  732,  91  Pac  616. 

Presentation  is  necessary,  although 
notice  to  creditors  maj  never  have 
been  published.  McFarland  t.  Fair- 
lamb,  18  Wash.  601,  52  Pac  239. 

The  plea  of  estoppel  cannot  be  en- 
tertained to  defeat  the  statute.  Fra- 
zier  T.  Murphy,  133  Cal.  91,  65  Pac 
326. 

Its  Morse  v.  Steele,  149  Cal.  303, 
86  Pac  693;  Fratt  t.  Hunt,  108  CaL 
288,  41  Pac  12;  Bank  of  Sonoma  t. 
Charles,  86  Cal.  327,  24  Pac  1019. 

116  Hardin  y.  Sin  Claire,  115  CaL 
460,  47  Pac  363;  section  839,  ants. 
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fhey  do  not  in  terms  declare  their  rejection  a  prerequisite,^^''  al- 
though perhaps  it  is.^^^  The  failure  to  present  a  claim  bars  it 
by  taking  away  the  remedy  of  the  holder,  but  does  not  extin- 
guish it  in  the  sense  in  which  payment  does.^^*  The  presenta- 
tion is  not  jurisdictional.^^^  That  a  claim  is  not  presented  be- 
fore suit  is  a  mere  matter  of  abatement,  which  is  waived  unless 
pleaded,  provided  it  is  thereafter  presented  within  the  time  lim- 
ited.^^  However,  the  failure  to  present  a  claim  prior  to  suing 
thereon,  if  seasonably  excepted  to,  warrants  the  reversal  of  a 
judgment  recovered  against  the  executor."^  But  the  objection 
to  nonpresentation  cannot  be  urged  for  the  first  time  on  appeal.^^ 
The  complaint  in  an  action  on  a  claim  must  allege  that  the 
claim  has  been  presented  to  the  executor  or  administrator,  else 
it  is  subject  to  demurrer.^^  However,  the  indefiniteness  of  an 
allegation  of  presentation  cannot  be  reached  by  a  general  de- 
murrer.^^    It  is  not  essential  that  the  complaint  alleged  non- 

0 

payment  by  the  administrator,^^  nor  the  publication  of  notice 
to  creditors.^^    And  a  complaint  is  not  bad  on  general  demur- 


aU  recourse  against  any  other  property  of  the  estate  is  expressly  waived 
in  the  complaint,  bnt  no  counsel  fees  shall  be  recovered  in  such  action  unless 
such  claim  be  so  presented."  En.  March  11,  1872.  Amd.  1873-74^  366; 
1875-76,  103. 

The  Arizona^  Mmitaiia^  Utah,  and  Wyoming  Statutes  are  the  same  as  the 
California,  except  that  Utah  inserts  the  words  "without  notice"  after  the 
words  "An  action  may  be  brought."  Ariz.  Bev.  St.  1749;  Mont.  C.  G.  P. 
2610;  Utah  Bev.  8t  3858;  Wyo.  Bev.  St  4755. 

The  Idaho  Statute  Provides:  "No  holder  of  any  claim  against  an  estate 
ihaU  maintain  any  action  thereon  unless  the  claim  is  first  presented  to  the 


117  Ck>wgill  V.  Dinwiddle,  98  CaL 
481,  33  Pac  439. 

118  Hentsch  v.  Porter,  10  CaL  656; 
Estate  of  Smith,  13  N.  D.  613,  101 
N.  W.  890. 

119  Bull  V.  Coe,  77  CaL  63,  11  Am. 
St.  Bep.  235,  18  Pac.  808. 

iida  Clayton  v.  Dinwoodey  (Utah), 
93  Pac.  723. 

120  Bemmerly  v.  Woodward,  124 
CaL  568,  57  Pac.  561;  Primm  v. 
Gray,  10  Cal.  522. 

Ml  Falkner  v.  Hendy,  107  Cal.  49, 
40  Pac.  21,  386. 


122  Preston  v.  Knapp,  85  (M.  661, 
24  Pac.  811;  Bank  of  Stockton  v. 
Howland,  42  CaL  129;  Hentsch  v. 
Porter,  10  Cal.  555;  Estate  of  Cook, 
14  CaL  129;  Coleman  v.  Woodworth, 
28  CaL  567;  Peterson  v.  Homblower, 
33  CaL  266;  Neis  v.  Farquharson,  9 
Wash.  508,  37  Pac.  697. 

128  See  the  preceding  paragraph. 

124  Wise  V.  Hogan,  77  Cal.  188, 
19  Pac.  278. 

120  Wise  V.  Hogan,  77  CaL  188, 
19  Pac.  278. 

1^  Harp  T.  Calahan,  46  CaL  222. 
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rer  because  it  fails  to  allege  presentation  within  the  time  lim- 
ited in  the  notice  to  creditors.^^  It  may  be  necessary  to  go  more 
into  details  in  the  complaint  than  in  the  claim  itself.^^  How- 
ever, the  administrator  is  bound  by  the  rule  of  practice  that  a 
plaintiff  suing  on  an  account  need  not  set  forth  specifically  in 
his  complaint  the  items  of  the  indebtedness ;  and  the  only  remedy 
of  the  defendant,  if  he  is  dissatisfied  with  the  general  allegation 
of  indebtedness,  is  to  demand  a  copy  of  the  account.^^ 

In  an  action  upon  a  claim  which  has  been  presented  and  re- 
jected, no  recovery  can  be  had  for  anything  outside  the  items  of 
the  claim  itself — ^that  is,  the  recovery  must  be  upon  the  same 
cause  of  action  as  that  set  up  in  the  claim.  A  creditor  cannot 
come  into  court  and  allege  and  prove  another  or  different  contract 


ezecntor  or  administrator,  except  in  tbe  following  ease:  An  action  may  be 
brought  by  any  holder  of  a  mortgage  or  lien  to  enforce  the  eame  against 
the  property  of  the  estate  subject  thereto,  whether  homestead,  community 
or  separate  property  of  the  deceased,  where  all  recourse  against  any  other 
property  of  the  estate  is  expressly  waived  in  the  complaint."  Ida.  Bev.  St. 
5470;  Ida.  Bess.  Laws  1905,  p.  83. 

The  Nevada  Statate  Provides:  "No  holder  of  any  claim  against  an 
estate  shall  maintain  any  action  thereon,  unless  it  shall  have  been  first  filed, 
and  under  the  conditions  hereinbefore  specified."    Nev.  Comp.  L.  2899. 

Ttas  North  Dakota  Statute  is  set  forth  under  the  preceding  section. 

The  Oklahoma  and  Sonth  Dakota  Statates  Provide:  "No  holder  of  any 
claim  against  an  estate  shall  maintain  any  action  thereon,  unless  the  claim 
is  first  presented  to  the  executor  or  administrator."  OkL  Bev.  St.  1627; 
S.  D.  Pro.  Cd.  178. 

The  Washington  Statute  is  the  same  as  the  South  Dakota.  Wash.  Bal. 
Cd.  6236  (Pierce's  Cd.  2540). 


127  McGann  v.  Pennie,  100  Oal.  547, 
35  Pac.  158. 

128  Thompson  v.  Orena,  134  Oal. 
26,  66  Pac  24;  Ouerian  y.  Joyce,  133 
Cal.  405,  65  Pac.  972;  Chase  v.  Broj, 
58  Col.  348.  As  to  the  sufficiency  of 
the  aUegation  of  the  yerlfication  and 
presentation  of  claims,  see  Humboldt 
Sav.  k  L.  Soc.  v.  Bumham,  111  Gal. 
843,  43  Pac.  971 ;  Wise  t.  Hogan,  77 
Gal.  184,  19  Pac  278;  Janin  v. 
Browne,  59  Gal.  37. 

A  complaint  is  not  subject  to  gen- 
eral demurrer  because  alleging  that 


the  claim  was  supported  hy  the  affi- 
davit of  the  claimant,  ''as  required 
by  the  statute  in  such  eases  made  and 
provided."  Cousins  v.  Partridge,  79 
Cal.  224,  21  Pac.  745. 

The  fact  that  a  complaint  segre- 
gates and  lumps  certain  classes  of 
items  in  the  claim  is  not  ground  for 
objection  to  the  complaint.  Enscoe 
V.  Fletcher,  1  Oal.  App.  659,  82  Pae. 
1075. 

129  Wise  T.  Hogan,  77  CaL  187,  19 
Pac  378. 
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or  cause  of  action  than  the  one  stated  in  his  claim.^^  Of  course, 
not  every  variance  is  fatal.^'^  The  statement  of  facts  in  the  com- 
plaint additional  to  those  set  forth  in  the  claim  is  unobjection- 
able, when  they  are  merely  explanatory  of  the  demand  and  do 
not  change  the  cause  of  action.^^ 

The  burden  is  upon  the  creditor  to  establish  his  claim,  when 
he  sues  thereon,  and  his  failure  to  prove  the  averments  of  the 
complaint  is  not  excused  by  his  statutory  incapacity  to  testify 
in  his  own  behalf.***  But  when  he  has  proved  the  existence  of 
the  debt  within  the  statutory  period  of  limitation,  he  need  not 
prove  the  necessary  allegation  of  nonpayment,  for  the  burden 
is  upon  the  defendant  to  prove  payment  if  he  relies  upon  that 
defense.*'*  Clearly,  where  the  creditor  introduces  in  evidence 
a  promissory  note  with  indorsements  thereon,  proves  the  signa- 
ture of  the  deceased  thereto,  and  shows  the  due  presentation 
of  the  claim  and  its  rejection,  he  makes  out  a  prima  facie  case 
of  nonpayment  which  casts  the  burden  on  the  administrator  to 
prove  that  the  note  has  been  paid.**^ 

A  claim  on  account  of  a  stockholder's  liability  must  be  pre- 
sented before  bringing  suit  thereon ;  **^  so  must  a  claim  for  a  sum 
of  money  received  by  a  guardian  in  trust,**''  or  a  claim  for  in- 
terest on  account  of  the  failure  of  a  trustee  to  invest  the  trust 


KO  Estate  of  Dutard,  147  GaL  258, 
81  Pac  519;  Brooks  v.  Lawson,  136 
Gftl.  10,  68  Plac  97;  Gallagher  y.  Mc- 
Giaw,  132  Cal.  601,  64  Pac.  1080; 
Barthe  ▼.  Bogers,  127  Oal.  52,  59  Pae. 
310;  Etehas  v.  Orena,  127  Cal.  588, 
60  Pac.  45;  Porter  v.  Fillebrown,  119 
CaL  238,  51  Pac.  322;  Lichtenberg  ▼. 
McGlTHii,  105  Oal.  45,  38  Pac.  541. 
One  cannot  present  a  simple  money 
demand  and  then  maintain  an  action 
as  the  beneficiary  of  an  express  trust. 
McGrath  t.  GarroU,  110  OaL  79,  42 
Pac.  466. 

131  PoUitz  T.  Wickersham,  150 
Gal.  238,  88  Pac.  911. 

182  Enscoe  y.  Fletcher,  1  GaL  App. 
659,  82  Pac.  1075. 

133  Barthe  y.  Bogers,  127  Gal.  52, 
59  Pac  310;  Lichtenberg  t.  McGlynn, 


105  Gal.  45,  38  Pae.  541.  See,  too, 
Harding  v.  Grim,  25  Or.  506,  36  Pac. 
634;  Quinn  y.  Gross,  24  Or.  150,  33 
Pac.  535.  The  competency  of  a  wit- 
ness is  not  affected  by  interest. 
That  is  a  matter  merely  going  to  his 
credibility.  Warren  v.  McGill,  103 
Gal.  153,  37  Pac.  144. 

184  Hurley  y.  Byan,  137  Oal.  461, 
70  Pac.  292 ;  Stuart  y.  Lord,  138  GaL 
672,  72  Pac  142;  Melons  ▼.  Buffino, 
129  Gal.  514,  79  Am.  St.  Bep.  127,  62 
Pac  93. 

185  Griffith  y.  Lewin,  125  GaL  618, 

58  Pac.  205. 

186  Barto  y.  Stewart,  21  Wash.  605, 

59  Pac.  480. 

137  Gillespie  T.  Winn,  65  GaL  429, 
4  Pac  411. 
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fandfl.*^  And  a  counterclaim  cannot  be  set  up  in  an  action 
brought  hy  an  administrator,  when  no  claim  for  the  indebtedness 
on  which  it  ia  based  has  been  presented.^^  It  has  been  decided 
that  deitaands  for  purely  equitable  relief  need  not  be  presented  be- 
fore suit/^  such  as  a  demand  for  discovery  and  accounting,^^^ 
or  for  the  amount  of  an  unpaid  subscription  to  stock.^^  When 
one  seeks  to  recover  from  an  executor  or  administrator  specific 
property  held  by  the  decedent  at  the  time  of  his  death,  he  is 
not  required  to  present  a  claim  as  creditor ;  but  if  the  identity  of 
the  trust  fund  or  property  has  been  lost  by  being  mingled  with 
the  trustee's  own  funds,  then  the  beneficiary  must  present  his 
demand  like  any  other  daimant.^^  Ejectment  may  be  main- 
tained against  an  administrator,  where  the  decedent  failed  to  pay 
the  purchase  price  for  land,  without  presenting  a  claim,  if  noth- 
ing is  asked  against  the  estate.^^  Li  Washington,  when  a  de- 
fendant dies  pending  his  appeal  from  a  judgment,  and  his  ex- 
ecutor obtains  a  reversal,  the  claim  need  not  be  presented  before 
a  new  trial.*** 


§  346.    Necessity  of  Presenting  Secured  Olaims  Before  Fore- 
closure.— ^Under  the  early  statutes  of  Calif  omia^  demands  secured 


i>8  Elizalde  ▼.  Elizalde,  137  CaL 
C34,  66  Plus.  369,  70  Pae.  869. 

130  Seed  ▼.  Johnson,  127  Oal.  538, 
59  Pae.  986.  A  debtor  of  an  estate 
is  entitled  to  aU  just  offsets  for 
amounts  due  him  from  the  decedent, 
whether  the  estate  is  solvent  or  in- 
solvent. Ainsworth  ▼.  Bank  of  GaU- 
fomia,  119  CaL  476,  63  Am.  St.  Bep. 
135,  51  Pae.  952,  39  L.  B.  A.  686. 

In  an  action  b j  an  administrator 
to  foreclose  a  mortgage  which  matured 
after  the  intestate's  death,  defendant 
cannot  plead  as  a  setoff  a  note  of 
deceased,  assigned  to  him,  which  was 
due  when  the  intestate  died,  but  was 
not  presented  to  the  administrator 
for  allowance,  and  was  barred  when 
such  action  was  brought.  Lyon  ▼. 
Petty,  65  CaL  322,  4  Pae.  103. 

In  an  action  bj  an  administrator 
of  a  deceased  partner  to  obtain  an 


accounting  and  settlement  of  the 
partnership  affairs,  amounts  drawn 
from  the  firm  by  the  deceased  part- 
ner may  be  proved  and  allowed  as  an 
offset,  although  such  amounts  have 
not  been  presented  to  and  aUowed  by 
the  administrator  and  judge  in  pro- 
bate. Manuel  ▼.  Escolle,  65  CaL  110, 
3  Pbc.  411. 

140  Toulouse  ▼.  Burkett,  2  Idaho, 
170,  184,  10  Pae.  26. 

141  Neis  ▼.  Farquharson,  9  Wash. 
608,  37  Pae.  697. 

142  Thompson  v.  Bene  Sav.  Bank, 
19  Nev.  242,  3  Am.  St.  Bep.  883,  9 
Plac.  121. 

14S  See  section  339,  ante. 

144  Kerns  v.  Dean,  77  CaL  555,  19 
Pae.  817. 

140  Megrath  v.  Gilmore,  15  Wash. 
558,  46  Pae.  1032;  Strong  y.  Eldridgflw 
8  Wash.  595,  36  Pae  696. 
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by  mortgage  were,  like  other  claims,  required  to  be  presented 
to  the  executor  or  administrator  before  any  action  on  them  was 
maintainable,  although  no  claim  against  the  estate  for  a  deficiency 
was  made.^^  According  to  the  present  practice,  however,  an  ac- 
tion may  be  maintained  by  the  holder  of  a  mortgage  or  lien  to 
foreclose  the  same  against  the  estate  of  a  decedent,  if  all  re- 
course against  other  than  the  encumbered  property  is  expressly 
waived  in  the  complaint.  If  the  claim  is  not  presented,  no  de- 
ficiency judgment  can  be  recovered  nor  counsel  fees.**^  The  fact 
that  it  is  presented  and  allowed,  or  even  rejected,  does  not  pre- 
clude a  subsequent  action  of  foreclosure,  wherein  the  estate  may 


146  Pitte  ▼.  Shipley,  46  Cal.  154; 
Harp  ▼.  Calahan,  46  O&l.  222;  Willis 
y.  Farley,  24  GaL  490;  Pico  v.  Be  La 
Ouerra,  18  Oal.  428;  Ellissen  y.  Hal- 
leek,  6  Cal.  386. 

147  See  the  statutes  under  the  pre- 
ceding section;  Hesser  y.  Taylor,  1 
Cal.  App.  619,  82  Pac  977;  German 
Say.  &  L.  Soo.  y.  Fisher,  92  CaL  502, 
28  Pae.  591;  Bank  of  Sonoma  y. 
Charles,  86  OaL  327,  24  Pfeic.  1019; 
Security  Say.  Bank  y.  ConneU,  65 
CaL  574,  4  Pac.  580;  Hibemia  Say. 
4b  L.  Soc.  y.  Hayes,  56  Cal.  297; 
Schadt  y.  Heppe,  45  Cal.  433;  Oleason 
y.  Hawkins,  32  Wash.  464,  78  Pac 
538.  The  failure  to  present  a  claim 
upon  a  note  and  mortgage  merely 
bars  a  deficiency  judgment.  Scam- 
mon  y.  Ward,  1  Wash.  179,  23  Pac 
439;  Beed  y.  MUler,  1  Wash.  426,  25 
Pbc  334;  Eirman  y.  Powning,  25 
Ney.  878,  60  Pac  834,  61  Pac  1090; 
Teel  y.  Winston,  22  Or.  489,  29  Fm. 
142. 

When  all  recourse  against  the  es- 
tate is  expressly  waiyed  in  the  com- 
plaint, a  mortgage  on  stock  in  a 
building  and  loan  association  may  be 
foreclosed  without  presenting  a  claim 
to  the  administrator.  Mechanics' 
Bldg.  etc  Assn.  t.  King,  83  CaL  444^ 
23  Pac  376. 


Taxes  and  insurance  paid  by  a 
mortgagee  under  authority  of  the 
mortgage,  after  his  claim  against  the 
estate  has  been  presented  and  al- 
lowed, are  properly  included  in  a 
judgment  of  foreclosure  without  the 
presentation  of  a  claim  therefor 
against  the  estate.  Humboldt  S.  4b  L. 
Soc  y.  Burnham,  111  Oal.  343,  43 
Pac  971. 

The  heirs  of  the  mortgagor  are  not 
necessary  parties  defendant  in  an  ac- 
tion of  foreclosure.  It  is  enough  to 
make  the  administrator  defendant. 
Dickey  y.  Gibson,  121  QeiI.  276,  53 
Pac  704;  Finger  y.  McCaughey,  119 
Gal.  59,  51  Pac  13;  Bayley  y.  Muehe, 
65  Cal.  345,  3  Pac  467,  4  Pae.  486. 
Compare  Benshaw  y.  Taylor,  7  Or. 
315;  Wollenberg  y.  Bose,  41  Or.  314, 
68  Pac  804. 

The  administrator  is  a  necessary 
party  defendant  in  foreclosure  pro- 
ceedings when  the  mortgagor  dies 
pending  the  suit,  and  a  deficiency 
judgment  is  demanded.  Belloe  y. 
Bogers,  9  Cal.  123. 

The  exception  in  favor  of  mort- 
gages cannot  be  construed  as  con- 
ferring upon  an  administrator  sweep- 
ing general  authority  to  pay  all  debts 
secured  by  mortgage,  without  either 
presentation  or  suit.  Estate  of  Hee- 
ney,  3  CaL  App.  551^  86  Pac.  842. 
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be  subjected  to  costs  and  counsel  f ees.^^  On  the  other  band,  it  is 
no  defense  to  foreclosure  proceedings  that  the  time  for  the  pres- 
entation of  claims  has  expired  when  they  are  commenced,  and  no 
claim  founded  on  the  mortgage  indebtedness  has  ever  been  pre- 
sented.^^ The  action  lies  even  after  the  settlement  and  final 
distribution  of  the  estate.^^  And  the  lien  may  be  enforced  for 
the  full  amount  thereof,  including  the  conventional  rate  of  in- 
terest, not  merely  the  legal  rate,  notwithstanding  the  insolvency 
of  the  estate.!" 

In  order  to  take  advantage  of  the  rule  that  a  mortgage  may 
be  enforced  without  any  presentation  of  claim,  there  must  be  an 
express  waiver  in  the  petition  for  foreclosure  of  all  recourse 
against  the  estate  for  a  deficiency.^^  A  complaint  containing 
such  a  waiver  is  not  vitiated  by  a  prayer  for  judgment  for  the 
amount  due  on  the  note  and  mortgage,  for  costs  and  counsel 
fees,  and  for  a  receiver.**^  And  where,  upon  the  death  of  a 
mortgagee  pending  suit,  the  amended  complaint  bringing  in  his 
administrator  fails  to  allege  a  waiver,  the  court  should  allow 
a  further  amendment  to  cure  the  defect.**^ 

The  rule  that  permits  the  holder  of  a  mortgage  to  enforce  the 
same  without  presenting  a  claim  to  the  administrator  is  not 
limited  to  actions  commenced  after  the  death  of  the  mortgagor, 
but  applies  to  actions  pending  at  the  time  of  his  death.^"    But 


148  Moran  y.  Gardemejer,  82  GaL 
96,  23  Pac.  6;  Hibernia  8.  ft  L.  Soc 
V.  Conlin,  67  C5al.  178,  7  Pac.  477; 
Baok  of  Sonoma  t.  Charles,  86  Gal. 
322,  24  Pac.  1019;  First  Nat.  Bank  y. 
Glenn,  10  Idaho,  224,  109  Am.  St 
Bep.  204,  77  Pac.  623;  Verdier  ▼. 
Bigne,  16  Or.  210,  19  Pac.  64. 

The  foreclosure  proceeding  is  en- 
tirelj  independent  of  the  administra- 
tion of  the  estate,  and  maj  be  con- 
ducted in  a  different  forum  from  that 
in  which  the  administration  is  pend- 
ing. Moreover,  it  maj  be  taken  af- 
ter the  presentation  and  aUowance  of 
the  claim,  or  even  after  its  rejec- 
tion. Yisalia  Say.  Bank  y.  CnrtiB, 
135  Gal.  850,  67  Pac  829.  As  to 
the  Bufficienej  of  the  complaint  in 
foreclosure,  see  Humboldt  S.  ft  L.  Soe. 


y.  Bumham,  111  GaL  343,  43  Pac. 
971;  Jones  y.  Bich,  20  Mont  289,  50 
Pac.  936. 

i«  Anglo-Nevada  Assur.  Gorp.  v. 
Nadeau,  90  GaL  393,  27  Pkc.  302. 

IBO  Drejfuss  y.  QUes,  79  ObJ.  409, 
21  Pac.  840. 

161  Yisalia  Say.  Bank  y.  Gurtis,  135 
GaL  350,  67  Pac.  329;  Ghristy  v. 
Dana,  42  GaL  174,  178. 

162  Bank  of  Sonoma  County  y. 
Gharles,  86  GaL  322,  24  Pac  1019. 

163  Hibernia  S.  ft  L.  Soc  v.  Wack- 
enreuder,  99  Gal.  503,  84  Pac.  219. 

164  Anglo-Galifornian  Bank  y. 
Field,  146  Gal.  644,  80  Pac  1080. 

166  Hibernia  S.  ft  L.  Soc  y. 
Wackenreuder,  99  GaL  503,  84  Pac 
219.  An  action  to  foreclose  a  mort- 
gage does  not  abate  on  the  death  of 
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it  does  not  apply  where  the  decedent  purchased  land  subject  to 
mortgage,  in  which  case  there  is  no  claim  to  present  against 
the  estate.***  Nor  does  it  ordinarily  apply  to  the  enforcement  of 
mortgages  on  the  homestead;  they  must  be  presented  for  allow- 
ance like  other  claims.*^^  The  rule  has  no  application  at  all 
in  case  of  a  deed  of  trust  under  which  no  judicial  foreclosure  is 
required.  The  death  of  the  grantor  does  not  operate  as  a  revoca- 
tion of  the  power  of  sale  therein  contained,  nor  limit  the  effect 
of  the  instrument ;  and  therefore  the  failure  to  present  the  claims 
secured  by  it  furnishes  no  ground  for  a  court  of  equity  to  cancel 
it.i« 

It  has  been  said  that  a  debt  secured  by  pledge  need  not  be  pre- 
sented for  allowance  unless  recourse  is  sought  against  other  prop- 
erty of  the  estate ;  *^  neither  need  a  claim  for  subrogation  under 
a  mortgage.*^  But  a  laborer's  lien  on  sawlogs,  which  is  created 
by  operation  of  law,  instead  of  by  special  agreement  of  the  par- 
ties as  in  case  of  ordinary  liens  and  mortgages,  and  which  may 
often  be  for  an  unliquidated  claim,  cannot  be  foreclosed  if  it  has 
not  first  been  presented  to  the  administrator.*^*  A  creditor  who 
has  acquired  an  attachment  lien  does  not  lose  his  right  to  enforce 
it  by  filing  his  claim  against  the  estate  of  the  deceased  debtor ;  *^ 
a  vendee  of  land  does  not  lose  his  lien  for  the  unpaid  purchase 
price  by  having  his  claim  presented  and  allowed  against  the 
vendee's  estate;*®  and  a  chattel  mortgagee  does  not  waive  Any 


the  mortgagor  pending  suit,  but  snr- 
▼ives  against  hie  estate,  and  may  be 
prosecuted  against  the  representa- 
tives. Union  Say.  Bank  ▼.  Barrett, 
132  Gal.  453,  64  Pae.  713,  1071. 

In  a  suit  for  the  f oreelesure  of  a 
mortgage,  where  the  mortgagor  dies 
pending  the  suit,  it  is  not  necessary, 
in  order  to  recover  costs  and  attor- 
neys' fees,  that  the  claim  should  have 
been  presented  to  the  administrator 
within  one  year  after  his  appoint- 
ment. Reed  Y.  Miller,  1  Wash.  426, 
25  Pae.  334. 

IM  Byan  ▼.  HoBiday,  110  Gal.  335, 
42  Pae.  891. 

IBT  See  section  328,  ante;  Hibemia 
Say.  etc.  Soc.  y.  Laidlaw.  4  GaL  App. 
626,  88  Pae  730. 


168  More  y.  Galkins,  95  Gal.  435, 
29  Am.  St.  Bep.  128,  30  Pae.  583. 

iw  Estate  of  Kibbe,  57  Gal.  407; 
Estate  of  Oallaud,  92  GaL  293,  28 
Pae.  287.  That  a  sale  of  the  pledge 
may  be  made  by  the  pledgee  after 
the  death  of  the  pledgor,  upon  de* 
mand  for  payment  and  notice  to  his 
executors,  see  Bell  y.  Mills,  123  Fed. 
24,  59  G.  G.  A.  104. 

leo  FuUerton  y.  BaUey,  17  Utah, 
85,  53  Pae.  1020. 

in  Munholland  T.  Ault,  4  Wash. 
170,  32  Pae.  294;  Gasey  v.  Ault,  4 
Wash.  167,  29  Pae.  1048. 

162  VHiite  y.  Ladd,  34  Or.  429,  56 
Flac.  515. 

16S  Selna  y.  Sebm,  125  GaL  357,  78 
Am.  St  Bep.  47,  58  Pkie.  16. 
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right  or  interest  in  the  property  by  presenting  his  claim  for  the 
amount  due,  the  mortgage  giving  him  the  right  to  possession  after 
default.^®* 

§  347.  Suspension  of  Statute  of  Limitations. — ^The  general 
rule  is,  that  the  statute  of  limitations  does  not  begin  to  run 
when  no  administration  exists  on  the  decedent's  estate  at  the  time 
the  cause  of  action  accrues.^^  And  the  time  during  which  there 
is  a  vacancy  in  the  administration  is  not  included  in  any  limita- 
tions herein  prescribed.  [1]  Moreover,  when  a  claim  against  the 
estate  is  duly  presented  and  allowed,  the  running  of  the  statute 
is  arrested  pending  administration.^^    The  mere  presentation  of 


[1]  Tlie  California  Statute  (O.  O.  P.  1601)  Pzovidas:  <<The  time  during 
which  there  shall  be  a  vacancy  in  the  administration  most  not  be  included 
in  any  limitations  herein  prescribed."    En.  March  11,  1872. 

The  Arizona^  Idaho,  Montana,  Nevada,  North  Dakota,  OUahoma,  Soath 
Dakota,  Utah,  Washington,  and  Wyoming  Statates  are  the  same  as  the  Cali- 
fornia. Ariz.  Bey.  St.  1750;  Ida.  Bev.  St.  5471;  Mont  C.  C.  P.  2611;  Nev. 
Comp.  L.  2900;  X.  D.  Bey.  Cd.  8106;  Okl.  Bev.  St.  1628;  S.  D.  Pro.  Gd.  179; 
Utah  Bey.  St  8859;  Wash.  BaL  Cd.  6236  (Pierce's  Cd.  2541);  Wyo.  Bey.  St 
4756. 


ittft  Mathew  y.  Mathew,  138  Gal. 
334,  71  Pac.  344. 

iM  Heeser  y.  Taylor,  1  CaL  App. 
619,  82  Pac  977;  Estote  of  Bullard, 
116  Cal.  355,  48  Pac.  219;  Danglada 
y.  De  La  Gnerra,  10  GaL  368;  Smith 
y.  Hall,  19  G^l.  85.  Attention  is  here 
eaUed  to  the  special  statute  of  limita- 
tions goyeming  actions  in  case  of  the 
death  of  one  of  the  persons  against 
whom  or  in  whose  f ayor  a  cause  of 
action  exists.  GaL  G.  G.  P.  358; 
Ida.  Bey.  St  4071;  Mont.  G.  G.  P. 
543;  Ney.  Comp.  L.  3727;  Or.  B.  4b 
C.  Gd.  18;  Wash.  BaL  Gd.  4810; 
Utah  Bey.  St  2890. 

185  See  the  statutes  under  section 
848,  post;  Wise  y.  Williams,  88  GaL 
32,  25  Pac  1064;  Doha  y.  Dohs,  60 
CaL  255;  Beckett  y.  Seloyer,  7  OsL 
215,  241,  68  Am.  Dec.  237 ;  Estate  of 
Tuohy,  83  Mont  230^  88  Fac  486. 


The  presentation  and  allowance  of  a 
claim  founded  on  note  and  mortgage 
suspends  the  statute  of  limitations 
during  probate  proceedings.  Ger- 
man  S.  4b  L.  Soc.  y.  Hutchinson,  68 
Gal.  54,  8  Pac  627. 

When  a  judgment  is  recorded  by  a 
creditor  against  an  administrator,  the 
statute  of  limitations  does  not  run 
against  it  pending  administration. 
See  section  354,  post 

Where  the  maker  of  a  note  secured 
by  mortgage  dies  before  the  statute 
of  linaitations  has  run,  the  holder, 
upon  presenting  the  claim  to  the  ad- 
ministrator within  the  year  limited 
to  creditors,  is  entitled  to  haye  the 
same  aUowed  against  the  estate,  and 
such  presentation  will  preyent  the  run- 
ning  of  the  statute  against  the  note. 
Frew  y.  dark,  84  Wash.  561,  76  PaSb 
8S. 
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a  claim  to  the  administrator,  however,  does  not  have  this  effect;  ^^ 
nevertheless,  the  statute  does  not  run  during  the  time  which 
intervenes  between  the  date  of  its  presentation  to  him  and  that  of 
its  rejection  by  the  judge.*^  A  claim  secured  by  mortgage  may 
be  presented  and  allowed,  in  order  to  prevent  the  bar  of  the 
statute  of  limitations,  without  precluding  the  subsequent  fore- 
closure of  the  mortgage,  in  which  the  estate  may  be  subjected 
to  costs  and  counsel  fees.^^  And  an  action  to  foreclose  a  mort- 
gage  on  a  homestead,  presented  and  allowed  as  a  claim,  is  in 
season  if  brought  at  any  time  before  the  close  of  the  adminis- 
tration, since  after  the  allowance  of  the  claim  the  statute  ceases 
to  run.*^  However,  the  allowance,  against  the  estate  of  a  de- 
ceased husband,  upon  a  claim  based  upon  a  mortgage  executed 
by  himself  and  wife  upon  a  homestead  selected  from  community 
property,  does  not  suspend  the  operation  of  the  statute  as 
against  the  surviving  wife,  upon  whom  the  title  to  the  homestead 
devolves  absolutely  on  the  death  of  the  husband.  She  and  her 
successors  in  interest  may  therefore  plead  the  statute  of  limita- 
tions in  bar  of  an  action  of  foreclosure  not  brought  within  four 
years  after  the  maturity  of  the  mortgage.*^ 

§  348.  Claims  Barred  Iqr  Limitations. — ^A  claim  barred  by  the 
statute  of  limitations  must  not  be   allowed,  [m]     Neither  the 

[m]  The  Oalifoxnia  Statate  (O.  O.  P.  1499)  Provides:  ''No  claim  must  b« 
allowed  by  the  executor  or  administrator,  or  by  a  judge  of  the  superior 
court,  which  is  barred  by  the  statute  of  limitations.  When  a  claim  is  pre- 
sented to  a  judge  for  his  allowance,  he  may,  in  his  discretion,  examine  the 
claimant  and  others,  on  oath,  and  hear  any  legal  evidence  touching  the 
ralidity  of  the  claim.  No  claim  against  any  estate,  which  has  been  pre- 
sented and  allowed,  is  affected  by  the  statute  of  limitations,  pending  the 
proceedings  for  the  settlement  of  the  estate."  En.  March  11,  1872.  Amd. 
1880,  91;  1907,  578. 

The  Arizona  Statate  Provides:  ''No  claim  must  be  allowed  by  the  execu- 
tor or  administrator,  or  by  the  probate  judge,  which  is  barred  by  the 
statute  of  limitations.  When  a  claim  is  presented  to  a  probate  judge  for  his 
allowance,  he  may,  in  his  discretion,  examine  the  claimant  and  others  on 

ifls  Bardaj  v.  Blackinton,  127  Cal.  ^^  Moran  v.  Gardemejer,  82  CaL 

189,  194,  69  Pac.  834,  ^^ii^^^^'  ^'^,v  ^o  r.  i    «.. 

'       '  i»  Wise  V.  Williams,  72  Cal.  544, 

167  Nallj  ▼.  McDonald,  66  OaL  530,      14  Pae.  204. 
6  Pac  890.  "0  Vandall  t.  Teagoe,  142  OaL  471, 

Probatt  Law— «•  76  Plac  35, 
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court  nor  the  personal  representative  has  any  authority  to  ap- 
prove such  a  claim,  or  any  part  thereof.  The  prohibition  of  the 
law  is  express  and  mandatory  on  this  point.^*"  The  executor  or 
administrator  cannot  waive  the  bar  of  the  statute  by  failing  to 
plead  it,  as  may  be  done  by  a  party  acting  in  his  own  right,  but  he 
may  insist  upon  it,  though  not  pleaded,  whenever  it  appears 
upon  the  record.  Therefore,  he  may  raise  the  objection  for  the 
first  time  on  appeal."^    But  if  the  decedent  by  his  will  expressly 


oath,  and  bear  any  other  legal  evidence  touching  the  validity  of  the  claim." 
Ariz.  Rev.  St.  1748. 

The  Idaiio^  Montana^  Oklahoma,  South  Dakota,  Utah,  and  Wyoming  Stat- 
utes are  the  same  as  the  Arizona,  except  that  instead  of  the  words  "the 
probate  judge,"  Montana,  Oklahoma,  South  Dakota,  Utah  and  Wyoming 
use  the  words  "a  judge."  Ida.  Rev.  St.  5469;  Mont.  C.  G.  P.  2608;  Okl. 
Bev.  St.  1626;  S.  D.  Pro.  Cd.  177;  Utah  Rev.  St.  3867;  Wyo.  Rev.  St  4764. 

The  Nevada  Statute  Provides:  "No  claim  shall  be  allowed  by  the  executor 
or  administrator  or  the  district  judge  which  is  barred  by  the  statute  of  lim- 
itations at  the  time  of  the  death  of  the  person  whose  estate  is  being  ad- 
ministered."   Nev.  Gomp.  L.  2898. 

The  North  Dakota  Statute  Provides:  ''No  claim  must  be  allowed  by  the 
executor  or  administrator,  or  by  the  judge,  which  is  barred  by  the  statute 
of  limitations.  When  a  claim  is  presented  to  the  judge  for  his  allowance, 
he  may,  in  his  discretion  examine  the  claimant  and  others,  on  oath,  and  hear 
any  legal  evidence  touching  the  validity  of  the  claim.  No  holder  of  any 
claim  against  an  estate  shall  maintain  any  action  thereon,  unless  the  claim 
is  first  presented  to  the  executor  or  administrator.  The  time  during  which 
there  shall  be  a  vacancy  in  the  administration,  or  in  the  office  of  the  county 
judge,  must  not  be  included  in  any  limitation  herein  prescribed."  N.  D. 
Bev.  Gd.  8106. 

The  Oregon  Statute  is  set  forth  under  section  341,  supra. 

The  Washington  Statute  Provides:  "No  claim  shall  be  allowed  by  the 
executor,  administrator  or  superior  court  which  is  barred  by  the  statute  of 
limitations."    Wash.  BaL  Gd.  6234  (Pierce's  Gd.  2639). 


171  Etchas  V.  Orena,  127  GaL  688, 
60  Pac.  46;  Barclay  v.  Blackinton, 
127  Cal.  189,  59  Pac.  834;  McGrath 
V.  Carroll,  110  Gal.  79,  42  Pac.  466 
(an  alleged  trust  claim) ;  Borland  v. 
Borland,  66  Gal.  189,  6  Pac.  77; 
Estate  of  Hidden,  28  GaL  363;  Es- 
tate of  Baiday  (Gal.),  93  Pac.  1012; 
Estate  of  Mouillerat,  14  Mont.  246, 
86  Pac.  186.  When  a  claim  does  not 
appear  upon  its  face  to  be  barred, 


the  administrator  may  refuse  to  al- 
low it  if  barred  in  fact.  Wise  v. 
Hogan,  77  Oal.  187,  19  Pac.  278. 

172  Reay  v.  Heazelton,  128  Oal.  336, 
60  Pac.  977;  Vrooman  v.  Li  Po  Tai, 
113  Gal.  302,  45  Pac  470;  Boyce  v. 
Fisk,  110  GaL  107,  42  Pac  473; 
Jones  V.  Penning,  26  Nev.  399,  60 
Pac  833;  Glayton  v.  Dinwood^ 
(Utah),  93  Pac  723. 
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repudiates  the  defense  of  the  statute  of  limitations,  his  executors 
are  bound  by  such  repudiation,  and  cannot  urge  the  bar  of  the 
statute  in  a  suit  by  creditors.*^ 


§  349.  Claims  in  Actions  Pending  at  Time  of  Decease. — ^When 
an  action  is  pending  against  a  person  at  time  of  his  death, 
the  plaintiff  therein  is  not  relieved  from  the  duty  of  presenting 
for  allowance  the  claim  upon  which  it  is  based  [n],  provided 
the  claim  is  of  such  a  character  that  presentation  would  be  neces- 
sary if  the  suit  had  not  been  instituted  in  the  lifetime  of  the 
deceased.^^^  An  action  is  deemed  to  be  pending  until  its  final 
determination  on  appeal,  unless  the  judgment  is  sooner  satisfied ; 
and  when  a  default  judgment  rendered  against  the  decedent  in 
his  lifetime  is  finally  vacated  as  the  result  of  an  appeal  by  the 
administrator  from  an  order  refusing  to  vacate  it,  the  action 
remains    pending,  so  that  the    plaintiff's  claim  must    be  pre- 


[n]  The  OaUfomia  SUtnte  (O.  O.  P.  1602)  Provides:  <<If  an  action  is 
pending  againat  the  decedent  at  the  time  of  his  death,  the  plaintiff  must 
in  like  manner  present  his  claim  to  the  executor  or  administrator  for  allow- 
ance or  rejection,  authenticated  as  required  in  other  cases;  and  no  recovery 
shall  be  had  in  the  action  unless  proof  be  made  of  the  presentations  re- 
quired.''   En.  March  11,  1872. 

The  Arizona,  Idaho,  Montana,  North  Dakota,  Oklahoma,  South  Dakota^ 
Utah,  Washington,  and  Wyoming  Statutes  are  the  same  as  the  California. 
Ariz.  Bev.  St.  1751;  Ida.  Eev.  St.  5472;  Mont.  C.  C.  P.  2612;  N.  C.  Eev.  Cd. 
8107;  Okl.  Bev.  St.  1629;  S.  D.  Pro.  Cd.  180;  Utah  Bev.  St.  3860;  Wash. 
Bal.  Cd.  6237  (Pierce's  Cd.  2542);   Wyo.  Bev.  St.  4757. 

The  Nerada  Statute  Provides:  ''If  an  action  be  pending  against  the  de- 
ceased at  the  time  of  his  or  her  death,  the  plaintiff,  in  like  manner,  shall 
file  his  claim  with  the  clerk  and  no  recovery  shall  be  had  in  the  action 
unless  proof  be  made  of  such  filing."    Nev.  Gomp.  L.  2901. 


m  Qlassell  v.  Glassell,  147  Cal.  510, 
82  Pac.  42. 

174  Hibemia  S.  ft  L.  Soc.  v.  Wack- 
enrender,  99  Cal.  503,  34  Pac.  219. 
As  to  the  presentation  of  mortgage 
claims  against  homesteads,  see  sec- 
tion 828,  ante;  and  as  to  the  pres- 
entation of  mortgage  claims  in  case 
the  mortgagor  dies  pending  fore- 
closure, see  section  346,  ante. 

Since  the  death  of  the  grantor  does 
not  revoke  a  power  of  sale  contained 


in  a  deed  of  trust,  nor  limit  the  ef- 
fect of  the  deed,  sections  1493,  1502, 
Code  of  Civil  Procedure,  do  not 
apply  to  claims  secured  by  such  a 
deed.  More  v.  Calkins,  95  Cal.  435, 
29  Am.  St.  Bep.  128,  30  Pac.  583. 

As  to  the  sufficiency  of  the  presen- 
tation of  a  claim,  see  Faulkner  v. 
Hendy,  123  Cal.  467,  56  Pac.  99. 

When,  pending  an  appeal  from  a 
judgment,  the  appellant  dies  and  his 
executors  are   substituted   by  etipu- 
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sented.^^  The  presentation  of  this  class  of  claims  is  not  con- 
trolled by  the  statutory  provision  that  rejected  claims  mnst  be 
sued  on  within  three  months  after  rejection."* 

As  a  rule,  no  recovery  can  be  had  in  the  action  pending,  unless 
proof  is  made  that  the  claim  has  been  presented.^^  The  proper 
practice  in  such  cases  is  to  file  a  supplemental  complaint,  allege 
ing  the  death  of  the  defendant  and  due  presentation  of  the  claim. 
Cases  there  are,  however,  which  appear  to  hold  that,  although 
these  facts  are  neither  alleged  nor  proved,  the  judgment  will  not 
be  void,  but  erroneous  merely,  and  not  subject  to  reversal  on  ap- 
peal unless  objection  is  made  in  the  court  below.  The  result  of  the 
adjudicated  cases  is,  "that  proof  of  the  presentation  of  the  claim 
is  not  a  fact  essential  to  the  validity  of  the  judgment,  where  no 
issue  has  been  made  upon  that  question,  but  that  the  failure  to 
make  the  proof  is  ground  for  reversal  only  when  objection  is 
made  in  the  trial  court,  and  the  exception  is  properly  pre- 
served. ' '  "• 


§  350.  Claims  Held  by  finperior  Judge. — ^If  a  judge  of  a  su- 
perior court  has  a  claim  against  an  estate,  he  must,  after  the 
executor  or  administrator  has  approved  it,  present  the  same 
for  allowance  to  some  other  judge.  In  the  event  of  its  rejec- 
tion by  the  executor  or  administrator,  or  by  the  judge,  he  may  sue 


bition,  they  cannot,  on  a  retrial  of  the 
csnee  after  reversal,  demand  a  non- 
Bait  on  the  ground  that  the  claim  in 
action  had  never  been  presented  to 
them  as  executors.  Megrath  y.  Gil- 
more,  15  Wash.  558,  46  Pac.  1082. 

Under  the  statute  authorizing  the 
substitution  of  the  administrator,  upon 
the  death  of  a  partj,  it  is  necessary 
to  present  a  claim  where  such  party 
died  during  the  pendency  of  the  ac- 
tion. Strong  ▼.  Eldridge,  8  Wash. 
595,  36  Pac.  696. 

175  Anderson  v.  Schloesser  (CaL)i 
94  Pfeic  885;  Vermont  Marble  Co.  ▼. 
Black,  123  GaL  21,  56  Pac.  599,  ex- 
plaining Estate  of  Pttge,  50  GaL  40. 
Where  the  appellant  hat  died  pend- 


ing the  appeal,  a  motion  by  his  sub- 
stituted executors  to  remand  the  cause 
to  the  superior  court  on  the  ground 
that  the  judgment  is  insusceptible  of 
enforcement  for  want  of  presentation 
as  a  claim  will  be  denied.  People's 
Home  Sav.  Bank  v.  Sadler,  1  CaL 
App.  189,  81  Pac  1029. 

176  Gregory  y.  Clabrough'i  Exra^ 
129  GaL  475,  62  Pac.  72. 

177  Frarier  r.  Murphy,  133  Gal.  91, 
65  Pac.  326. 

178  Falkner  r.  Hendy,  107  GaL  49, 
40  Pac  21,  386,  explaining  Derby  ▼. 
Jackman,  89  GaL  1,  26  Pac  610; 
Bank  of  Stockton  ▼.  Howland,  42  GaL 
129;  Drake  y.  Foater,  52  GaL  226. 
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for  its  recovery  the  same  as  other  creditors  whose  claims  are  re- 
jected, [o] 

§  351.  Claims  Held  Iqr  Executor. — ^An  executor  or  adminis- 
trator is  disqualified  to  pass  upon  his  own  claim,  or  any  claim 
in  which  he  is  interested.  But  if  he  is  a  creditor  of  the  dece- 
dent, his  claim,  duly  authenticated,  must  be  presented  to  a  judge 

[o]  The  California  Statute  (O.  O.  P.  1495)  ProYldes:  "Any  judge  of  a 
superior  court  may  present  a  claim  against  the  estate  of  a  decedent  for 
allowance  to  the  executor  or  administrator  thereof,  and  if  the  executor  or 
administrator  allows  the  claim,  he  must  in  writing  designate  some  other 
judge  of  the  superior  court  of  the  same  or  an  adjoining  county,  who,  upon 
the  presentation  of  such  claim  to  him,  is  vested  with  power  to  allow  or 
reject  it,  and  the  judge  presenting  such  claim,  in  case  of  its  rejection  by 
the  executor  or  administrator,  or  by  such  judge  as  shall  have  acted  upon 
it,  has  the  same  right  to  sue  in  a  proper  court  for  its  recovery  as  other 
persons  have  when  their  claims  against  an  estate  are  rejected."  En. 
March  11,  1872.    Amd.  1880,  90. 

The  Arizona  Statute  Provides:  ''Any  probate  judge  may  present  a  claim 
against  the  estate  of  a  decedent,  for  allowance,  to  the  executor  or  admin- 
istrator thereof;  and  if  the  executor  or  administrator  allows  the  claim,  he 
must,  in  writing,  designate  some  probate  judge  of  an  adjoining  county,  who, 
upon  the  presentation  of  such  claim  to  him,  ia  vested  with  the  same  power 
to  allow  or  reject  it  as  he  would  have  if  the  wiU  had  been  proved  or  admin- 
istration granted  in  his  own  county;  and  the  probate  judge  presenting  such 
claim,  in  case  of  its  rejection  by  the  executor  or  administrator,  or  by  such 
probate  judge  as  shaU  have  acted  upon  it,  has  the  same  right  to  sue  in  a 
proper  court  for  its  recovery  aa  other  persons  have  when  their  claims  against 
an  estate  are  rejected."    Ariz.  Bev.  St.  1744. 

The  Idaiio  Statate  is  the  same  as  the  Arizona.    Ida.  Bev.  St.  5465. 

The  Montana  Statute  is  the  same  as  the  California,  except  that  it  uses 
the  words  "district  court"  instead  of  '^ superior  court,"  and  the  words 
''Judge  of  the  district  court  of  an  adjoining  county  or  district,"  instead 
of  "other  judge  of  the  superior  court  of  the  same  or  an  adjoining  county." 
Mont.  C.  C.  P.  2605. 

The  Nevada  Statate  Provides:  ''Any  district  judge  may  file  a  claim 
against  the  estate  of  any  deceased  person,  and  have  the  same  rights  and 
remedies  in  reference  thereto  as  any  other  creditor  filing  a  claim.  Any  ex- 
ecutor or  administrator  may  file  a  claim  against  the  estate  of  any  deceased 
person."    Nev.  Comp.  Im  2895. 

The  North  Dakota  Statate  Provides:  "Any  judge  of  the  county  court 
may  present  a  claim  against  the  estate  of  a  decedent  for  allowance  to  the 
executor  or  administrator  thereof;  and  if  the  executor  or  administrator 
allows  or  rejects  the  claim,  he  must,  in  writing,  present  the  same  to  the 
Judge  of  an  adjoining  county  who  ahaU  thereupon  be  substituted  in  the 
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of  the  superior  eonrt  for  approvaL^^  In  case  the  judge  allows 
the  claim,  it  must  be  paid  like  other  claims  in  due  course  of  ad- 
ministration. If  he  rejects  it,  action  thereon  may  be  had  against 
the  estate,  in  which  event  summons  must  be  served  on  the  jud^e. 


allowance  and  settlement  of  eneh  claim  as  provided  hj  Article  3  of  chapter 
2  of  this  code;  and  the  jndge  of  the  county  court  presenting  such  claim, 
in  ease  of  its  rejection  by  the  executor  or  administrator,  or  by  the  county 
judge,  to  whom  the  same  has  been  transferred,  has  the  same  right  to  sue 
in  a  proper  court  for  ita  recovery  as  other  persons  have  when  their  claims 
against  an  estate  are  rejected."    N.  D.  Bev.  Cd.  8102. 

The  Oklahoma  Statute  Provides:  "Any  judge  of  the  probate  court  may 
present  a  claim  against  the  estate  of  a  decedent,  for  aUowance,  to  the 
executor  or  administrator  thereof;  and  if  the  executor  or  administrator 
aUows  or  rejects  the  claim,  he  must,  in  writing  present  the  same  to  the 
county  clerk  of  the  county,  who  shaU  thereupon  be  substituted  in  the  set- 
tlement of  said  estate  in  place  of  the  probate  judge,  as  provided  by  law, 
and  the  judge  of  the  probate  court  presenting  such  claim,  in  case  of  its 
rejection  by  the  executor  or  administrator,  or  by  such  county  clerk,  acting 
as  judge,  has  the  same  right  to  sue  in  a  proper  court  for  its  recovery  as 
other  persons  have  when  their  claims  against  an  estate  are  rejected.''  Okl, 
Bev.  St.  1622. 

The  South  Dakota  Statute:  "Any  judge  of  the  county  court  may  present 
a  claim  against  the  estate  of  a  decedent,  for  aUowance,  to  the  executor  or 
administrator  thereof;  and  if  the  executor  or  administrator  aUows  the 
claim,  he  must,  in  writing,  present  the  same  to  the  circuit  judge  of  the 
county,  who  shall  thereupon  be  substituted  in  the  settlement  of  said 
claim  in  place  of  the  county  judge,  as  provided  by  law,  and  the  judge  of 
the  county  court  presenting  such  claim,  in  case  of  ita  rejection  by  the 


m  Estate  of  HiU,  67  CaL  238,  7 
Pao.  664.  The  only  difference  be- 
tween the  claims  of  an  executor  or 
administrator  and  those  of  other 
creditors,  as  to  their  presentation  af- 
ter publication  of  notice,  is  that  the 
latter  must  be  presented  to  both  the 
executor  or  administrator  and  the 
probate  judge,  and  the  former  only 
to  the  judge.  Estate  of  Taylor,  10 
CftL  482. 

The  claims  of  the  executor  or  ad« 
ministrator  must  be  presented  to  the 
judge  in  the  same  time  as  is  allowed 
other  creditors.  Estate  of  Taylor, 
10  Cal.  482,  16  Cal.  434. 

The  fact  that  an  executor  holds 


officiaUy  more  money  than  the  amount 
due  him  individually  from  the  estate 
does  not  prevent  him  from  T>m.lrifig  ui 
affidavit  for  his  claim,  alleging,  as  in- 
quired by  the  Code  of  Civil  Proce- 
dure, section  1494,  "that  there  are 
no  offsets  to  the  same  to  the  knowl- 
edge of  affiant."  Estate  of  HUde- 
brandt,  02  Cal.  433,  28  Pac.  486. 

The  fact  that  an  administrator  had 
not  filed  his  undertaking  is  no  valid 
objection  to  the  allowance  of  his  claim 
against  the  estate.  In  re  Houck,  23 
Or.  10,  17  Pac.  461. 

Where  a  claim  held  by  the  adminis- 
trator is  disallowed  by  the  probate 
judge,  his  only  remedy  is  to  reeiga 
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who  may  appoint  an  attorney,  at  the  expense  of  the  state,  to  de- 
fend the  action. ^^  In  case  the  claimant  does  not  recover  a  judg- 
ment, he  must  pay  all  costs,  including  the  defendant's  reasonable 
attorneys'  fees.[p]     In  case  he  recovers  judgment,  it  has  no  other 


executor  or  administrator,  or  by  meh  elreuit  judge,  has  the  same  right  to 
sue  in  a  proper  court  for  its  recovery  as  other  persons  have  when  their 
elaims  against  an  estate  are  rejected."    S.  D.  Pro.  Od.  173. 

The  Utah  Statute  Provides:  ''Every  claim  aUowed  by  the  executor  or 
administrator  and  approved  by  the  judge,  or  a  copy  thereof  as  hereinafter 
provided,  must  within  thirty  days  thereafter  be  filed  in  the  court,  and  be 
ranked  among  the  acknowledged  debts  of  the  estate  to  be  paid  in  due  course 
of  administration.  If  the  judge  have  a  claim  against  an  estate  in  process 
of  settlement  before  him,  the  same  must  be  allowed  or  rejected  by  another 
judge  of  the  district  court  of  the  same  or  of  an  adjoining  county,  and  a 
right  of  action  shaU  lie  as  in  the  case  of  other  creditors."  Utah  Bev.  St. 
8854. 

The  Washington  Statute  Provides:  ''Any  judge  of  a  superior  court  may 
present  a  claim  against  the  estate  of  any  decedent  for  allowance,  to  the 
executor  or  administrator,  and  if  the  executor  or  administrator  allows  such 
claim,  he  shaU  in  writing,  designate  some  judge  of  the  court  of  an  adjoining 
county,  and  the  said  judge  shall  have  the  same  power  to  allow  or  reject  it 
as  he  would  have,  had  letters  issued  in  his  court;  and  the  claimant  shaU 
have,  in  the  event  of  his  claim  being  rejected,  aU  the  rights  incident  to 
any  other  creditor  against  the  estate."  Wash.  Bal.  Gd.  6232  (Pierce's  Gd. 
2537). 

[p]  The  Oallfoniia  Statute  (0.  O.  P.  1610)  Provides:  "If  the  executor 
or  administrator  is  a  creditor  of  the  decedent,  his  claim  duly  authenticated 
by  affidavit  must  be  presented  for  allowance  or  rejection  to  a  judge  of  the 
superior  court,  and  its  allowance  by  the  judge  is  sufficient  evidence  of  its 
correctness,  and  must  be  paid  as  other  claims  in  due  course  of  administra- 
tion. If,  however,  the  judge  reject  the  claim,  action  thereon  may  be  had 
against  the  estate  by  the  claimant,  and  summons  must  be  served  upon  the 
judge,  who  may  appoint  an  attorney,  at  the  expense  of  the  estate,  to  de- 


his  trust,  and  bring  suit  as  any  other 
creditor.  Wilkins  v.  Wilkins,  1  Wash« 
87,  23  Pac  411. 

The  county  court  has  no  authority 
to  allow  the  claim  of  an  administra- 
tor  which  is  not  presented  to  the 
judge  before  being  barred  by  the 
statute  of  limitations.  Earrow  v. 
Kevin  (Or.),  75  Pac  711. 

A  person,  in  his  capacity  as  admin- 
irtrator,  cannot  appeal  from  an  order 


disallowing  his  individual  claim 
against  the  estate.  Estate  of  Barker, 
26  Mont.  279,  67  Pac.  941. 

uo  An  attorney  appointed  to  re- 
sist a  daim  presented  by  the  execu- 
tor is  entitled  to  a  fee  for  services 
rendered  in  the  supreme  court  on  ap- 
peal, to  be  fixed  by  the  superior  court* 
Painter  v.  Estate  of  Painter,  78  CaL 
627,  21  Pao.  433. 
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force  and  effect  than  to  establish  the  daim  the  same  as  though 
the  judge  had  allowed  it.**^ 

fend  the  action.  If  the  claimant  recover  no  judgment,  he  must  pay  all 
costs,  including  defendant's  reasonable  attorney's  fees,  to  be  fixed  by  the 
court."'  En.  March  11,  1872.     Amd.  1880,  92. 

The  Arizona^  Idaiio,  Montana^  Narth  Dakota^  Oklahoma^  Sonth  Dakota^ 
Utah,  and  Wyoming  Statutes  are  practically  the  same  aa  the  California, 
except  that  instead  of  the  words  ''a  judge  of  the  superior  court,"  the 
Arizona  and  Idaho  have  the  words  "the  probate  judge";  Montana,  "the 
judge";  North  and  South  Dakota,  "the  judge  of  the  county  court"; 
Oklahoma,  "the  judge  of  the  probate  court";  Utah,  "the  court";  and 
Wyoming,  "a  judge  of  the  district  court."  The  words  at  the  end  of  the 
section  "to  be  fixed  by  the  court,"  are  omitted  in  Arizona,  Idaho,  North 
Dakota  and  South  Dakota.  Ariz.  Be  v.  St.  1759;  Ida.  fiev.  St.  5480;  Mont. 
C.  C.  P.  2620;  N.  C.  Bev.  Cd.  8113;  Okl.  Bev.  St.  1637;  S.  D.  Pro.  Cd.  188; 
Utah  Bev.  St  3866;  Wyo.  Bev.  St.  4765. 

The  Nevada  Statute  Provides:  "If  an  executor  or  administrator  is  him- 
self a  creditor  of  the  deceased,  he  shall  as  any  other  creditor  file  his  claim 
with  the  clerk,  and  the  district  judge  shall  allow  or  reject  it,  and  its  allow- 
ance by  the  judge  shall  be  sufiicient  evidence  of  its  correctness."  Nev. 
Gomp.  li.  2906. 

The  Oregon  Statute  Provides:  "If  the  executor  or  administrator  is  him- 
self a  creditor  of  the  teatator  or  intestate,  his  claim,  duly  verified,  may  bf» 
presented  to  the  court  or  judge  thereof,  for  allowance  or  rejection;  but 
the  allowance  of  such  claim  by  such  court  or  judge  does  not  conclude  a 
creditor,  heir,  or  other  person  interested  in  the  estate,  in  any  action,  suit, 
or  proceeding  between  such  executor  or  administrator  and  such  creditor, 
heir,  or  other  person."    Or.  B.  ft  C.  Cd.  1166. 

"If  the  court  or  judge  thereof  reject  the  claim  of  the  executor  or  ad- 
ministrator, either  in  whole  or  in  part,  or  in  case  the  same  is  not  presented 
for  allowance  as  provided  in  the  last  section,  the  executor  or  administrator 
may  retain  the  amount  thereof  until  the  final  settlement  of  his  accounts, 
when,  if  the  same  is  controverted  or  objected  to  by  any  person  interested 
in  the  estate,  the  right  of  the  executor  or  administrator  to  have  the  allow- 
ance claimed  shall  be  tried  and  determined  by  the  court.  If  the  claim  is 
not  presented  to  the  court  or  judge,  as  provided  in  section  1166,  before  it  is 
barred  by  the  statute  of  limitations,  such  claim  cannot  be  allowed,  retained, 
or  recovered."    Or.  B.  4b  C.  Cd.  1167. 

The  Washington  Statute  Provides:  "If  the  executor  or  administrator  is 
himself  a  creditor  of  the  testator  or  intestate,  his  claim,  duly  authenticated 
by  affidavit,  shall  be  presented  for  allowance  or  rejection  to  the  judge  of 
the  court,  and  its  allowance  by  the  judge  shall  be  sufficient  evidence  of  its 
eorrectness."    Wash.  Bal.  Cd.  6243  (Pierce's  Cd.  2548). 

isi  Estate  of  More,  121  GaL  635,  54  Pac.  148. 
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§  3S2,  Judgment  Against  Decedent— Execution. — ^Under  the 
California  code,[q]  ''when  a  judgment  has  been  recovered 
against  a  person  in  his  lifetime,  no  execution  thereon  shall  issue 
after  his  death,  except  as  provided  in  section  six  hundred  and 
eighty-six  of  the  Code  of  Civil  Procedure."***  A  judgment 
against  him  for  the  recovery  of  money  must  be  presented  to  the 
executor  or  administrator  like  any  other  claim.*^  However,  the 
fact  that  a  judgment  is  required  to  be  presented  as  a  claim  to 
be  paid  in  due  course  of  administration,  and  is  not  enforceable 
by  execution,  is  not  inconsistent  with  the  continuance  of  the 

[q]  The  OaUfomift  Statute  (0.  O.  P.  1606)  Providos:  "Vnien  any  judg- 
ment has  been  rendered  for  or  against  the  testator,  [or]  intestate  in  his 
lifetime,  no  execution  shaU  issue  thereon  after  his  death,  except  as  pro- 
vided in  section  six  hundred  and  eighty-six.  A  judgment  against  the  de- 
cedent for  the  recovery  of  money  must  be  presented  to  the  executor  or 
administrator  like  any  other  claim.  If  execution  is  actually  levied  upon 
any  property  of  the  decedent  before  his  death,  the  same  may  be  sold  for 
the  satisfaction  thereof;  and  the  officer  making  the  sale  must  account  to  the 
executor  or  administrator  for  any  surplus  in  his  hands.  A  judgment  cred- 
itor having  a  judgment  which  was  rendered  against  the  testator  or  intestate 
in  his  lifetime,  may  redeem  any  real  estate  of  the  decedent  from  any  sale 
under  foreclosure  or  execution,  in  like  manner  and  with  like  effect  as  if  the 
judgment  debtor  were  stiU  Uving."  En.  March  11,  1872.  Amd.  1873-74, 
413. 

The  Arlsona,  Idalio,  Montana^  and  Utah  Statutes  are  the  same  as  the 
California:  Aris.  Bev.  St  1754;  Ida.  Bev.  St.  5475;  Mont.  G.  C.  P.  2615;  Utah 
Bev.  St.  3863. 

The  Nevada  Statute  Provides:  ''When  any  judgment  has  been  rendered 
against  the  deceased  in  his  or  her  lifetime,  no  execution  shaU  issue  thereon 


m  In  Oregon,  a  judgment  creditor 
whose  judgment  was  recovered  dur- 
ing the  lifetime  of  the  debtor  is  en- 
titled to  an  execution  thereon.  Bower 
V.  Holladay,  18  Or.  496,  22  Pac.  553. 

A  judgment  against  sureties  cannot 
be  enforced  by  them  as  a  claim  against 
the  principal's  estate  unless  they  have 
paid  it.  Estate  of  Hill,  67  Oal.  838, 
7Pae.  664. 

The  statute  of  limitations  ceases 
to  run  on  a  judgment  upon  the  death 
of  the  judgment  debtor,  no  execu- 
tion having  issued.  Quivey  v«  Hall, 
19  Gal.  97. 


188  Sanders  v.  BusseU,  86  CaL  119, 
21  Am.  St.  Bep.  26,  24  Pac  852. 
Where  a  judgment  debtor  moves  for 
a  new  trial  and  dies  before  the  mo- 
tion is  determined,  and  his  executors 
prosecute  the  motion  and  obtain  an 
order  modifying  the  judgment,  but 
no  new  judgment  is  entered,  the  modi- 
fied judgment  need  not  be  presented 
as  a  claim,  but  should  be  paid  in  the 
due  course  of  administration:  Es- 
tate of  Brennan,  66  GaL  617,  4  Plac 
661. 
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lien.  It  subsists  after  the  presentation  and  allowance  of  the 
judgment.*®*  If  execution  is  actually  levied  upon  the  property 
of  the  decedent  before  his  death,  the  same  may  be  sold  in  satis- 
faction thereof,  the  officer  accounting  to  the  executor  or  ad- 
ministrator for  any  surplus  in  his  hands.  And  a  judgment  cred- 
itor having  a  judgment  which  was  rendered  against  the  dece- 
dent in  his  lifetime  may  redeem  any  real  estate  of  the  deceased 
from  any  sale  under  foreclosure  or  execution  the  same  as  though 
the  judgment  debtor  were  still  living.*" 

Where  the  defendant  in  an  attachment  suit  dies  after  the  levy 
of  the  writ,  but  before  judgment,  and  the  case  is  continued 

after  his  death;  but  a  eertified  eopy  of  such  judgment  shaU  be  attached 
to  the  statement  of  the  claim  and  filed  with  the  clerk,  and  shall  be  acted 
on  as  any  other  claim;  provided,  however,  that  if  an  execution  shall  have 
been  actually  levied  upon  any  property  of  the  deceased,  the  same  may 
be  sold  for  the  satisfaction  thereof,  and  the  officer  making  the  sale  shall 
account  to  the  executor  or  administrator  for  any  surplus  in  his  hands." 
Key.  Oomp.  L.  2904. 

The  North  Dakota  Statate  Provides:  ''When  any  judgment  has  been 
rendered  for  or  against  the  testator  or  intestate  in  his  lifetime,  no  execu- 
tion shall  issue  thereon  after  his  death  except:  1.  In  case  of  the  death 
of  the  judgment  creditor,  upon  the  application  of  his  executor  or  admin- 
istrator or  successor  in  interests.  2.  In  case  of  the  death  of  the  judgment 
debtor,  if  the  judgment  be  for  the  recovery  of  real  or  personal  property, 
or  the  enforcement  of  a  lien  thereon.  A  judgment  against  the  decedent 
for  the  recovery  of  money  must  be  presented  to  the  executor  or  adminis- 
trator like  any  other  daim.  If  the  execution  is  actually  levied  upon  any 
property  of  the  decedent  before  his  death,  the  same  may  be  sold  for  the 
aatisf action  thereof,  and  the  officer  making  the  sale  must  account  to  the 
executor  or  administrator  for  any  surplus  in  his  hands.  A  judgment  ren- 
dered against  a  decedent,  dying  after  verdict  or  decision  on  an  issue  of 
fact,  but  before  judgment  is  rendered  thereon,  is  not  a  lien  on  the  real 
property  of  the  decedent,  but  is  payable  in  due  course  of  administration." 
N.  D.  Rev.  Cd.  8109. 

''When  any  judgment  has  been  rendered  for  or  against  the  testator 
or  intestate  in  his  lifetime  or  against  his  representative  or  suecessor  in 
interest,  no  execution  shaU  issue  thereon  after  his  death,  except:  1.  In 
ease  of  the  death  of  the  judgment  creditor,  upon  the  application  of  his 
executor  or  administrator  or  suecessor  in  interest.  2.  In  case  of  the  death 
of  the  judgment  debtor,  if  the  judgment  is  for  the  recovery  of  real  or 

184  Morton  v.  Adams,  124  GaL  229,  18B  See  the  statutes  under  this  sec- 

71  Am.  St.  Bep.  63,  56  Pac.  1038;  tion;    Vermont    Marble    Co.    v.    Su- 

Estate  of  Wiley,  138  CaL  801;  71  perior  Court,  99  CkL  579,  84  Pm. 

Pac.  441.  826. 
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against  his  administrator,  judgment  cannot  be  rendered  enforc- 
ing the  attachment  lien  by  ordering  the  sale  of  the  attached 
property  to  satisfy  the  demand.  The  death  of  the  defendant  de- 
stroys the  lien  of  the  attachment,  and  the  property  passes  to 
the  administrator  to  be  administered  in  due  course  of  adminis- 
tration.^** 

§  3B3.  Judgment  Against  One  Dying  After  Verdict. — ^A  judg- 
ment rendered  against  a  decedent,  dying  after  verdict  but  before 
rendition  of  judgment  thereon,  is  not  a  lien  on  his  real  estate,  but 

personal  property  or  the  enforcement  of  a  lien  thereon.  If  the  execution 
is  actually  levied  upon  any  property  of  the  decedent  before  his  death,  the 
same  may  be  sold  for  the  satisfaction  thereof  and  the  officer  making  the 
sale  must  account  to  the  executor  or  administrator  for  any  surplus  in  his 
hands.''    N.  D.  Rev.  Cd.  8169. 

The  Oklahoma  Statute  is  the  same  as  the  North  Dakota.  Okl.  Bev.  St. 
1632. 

The  Oregon  Statato  Provides:  "A  claim  established  by  judgment  or 
decree  against  the  deceased  in  his  lifetime  need  not  be  verified  by  affidavit, 
but  it  is  sufficient  to  present  a  certified  copy  of  the  judgment  docket  thereof 
to  the  executor  or  administrator  for  allowance  or  rejection,  as  in  other 
cases;  but  this  section  is  not  to  be  construed  to  prevent  an  execution  from 
being  issued  upon  such  judgment  or  decree,  as  elsewhere  provided  in  this 
code."    Or.  B.  &  C.  Cd.  1163. 

The  South  Dakota  Statute  is  the  same  as  the  North  Dakota,  except  the 
following  sentence  is  added  to  the  end  of  subdivision  2:  "or  if  the  judg- 
ment be  for  the  recovery  of  money,  and  an  attachment  was  actually  levied 
upon  any  of  the  decedent's  property  before  his  death."  S.  D.  Pro.  Cd.  183, 
184. 

The  Washington  Statute  Provides:  "When  any  judgment  has  been  ren- 
dered against  the  testator  or  intestate  in  his  lifetime,  no  execution  shall 
issue  thereon  after  his  death,  but  it  shall  be  presented  to  the  executor  or 
adminiatrator  as  any  other  claim,  but  need  not  be  supported  by  the  affi- 
davit of  the  claimant,  and  if  justly  due  and  unsatisfied,  shall  be  paid  in 
due  course  of  administration;  Provided,  however,  that  if  it  be  a  lien  upon 
any  property  of  the  deceased,  the  same  may  be  sold  for  the  satisfaction 
thereof,  and  the  officer  making  the  sale  shall  account  to  the  executor  or  ad- 
ministrator for  any  surplus  in  his  hands."  Wash.  BaL  Cd.  6240  (Pierce's 
Cd.  2545). 

The  Wyoming  Statute  Provides:  "When  any  judgment  has  been  rendered 
for  or  against  the  testator  or  intestate  in  his  lifetime,  no  execution  will 

186  Myers  v.  Mott,  29  CaL  359,  89  Am.  Dec  49;  Bank  of  Stockton  ▼• 
Howland,  42  CaL  129. 


570  PKOBATB  LAW. 

lien.  It  subsists  after  the  presentation  and  allowance  of  the 
judgment.^®*  If  execution  is  actually  levied  upon  the  property 
of  the  decedent  before  his  death,  the  same  may  be  sold  in  satis- 
faction thereof,  the  officer  accounting  to  the  executor  or  ad- 
ministrator for  any  surplus  in  his  hands.  And  a  judgment  cred- 
itor having  a  judgment  which  was  rendered  against  the  dece- 
dent in  his  lifetime  may  redeem  any  real  estate  of  the  deceased 
from  any  sale  under  foreclosure  or  execution  the  same  as  though 
the  judgment  debtor  were  still  living.*®* 

Where  the  defendant  in  an  attachment  suit  dies  after  the  levy 
of  the  writ,  but  before  judgment,  and  the  case  is  continued 

after  his  death;  but  a  certified  copy  of  such  judgment  shaU  be  attached 
to  the  statement  of  the  claim  and  filed  with  the  clerk,  and  shall  be  acted 
on  as  any  other  claim;  provided,  however,  that  if  an  execution  shall  have 
been  actually  levied  upon  any  property  of  the  deceased,  the  same  may 
be  sold  for  the  satisfaction  thereof,  and  the  oficer  making  the  sale  shall 
account  to  the  executor  or  administrator  for  any  surplus  in  his  hands." 
Nev.  Comp.  L.  2904. 

The  North  Dakota  Statute  Provides:  "When  any  judgment  has  been 
rendered  for  or  against  the  testator  or  intestate  in  his  lifetime,  no  execu- 
tion shall  issue  thereon  after  his  death  except:  1.  In  case  of  the  death 
of  the  judgment  creditor,  upon  the  application  of  his  executor  or  admin- 
istrator or  successor  in  interests.  2.  In  case  of  the  death  of  the  judgment 
debtor,  if  the  judgment  be  for  the  recovery  of  real  or  personal  property, 
or  the  enforcement  of  a  lien  thereon.  A  judgment  against  the  decedent 
for  the  recovery  of  money  must  be  presented  to  the  executor  or  adminis- 
trator like  any  other  claim.  If  the  execution  is  actually  levied  upon  any 
property  of  the  decedent  before  his  death,  the  same  may  be  sold  for  the 
satisfaction  thereof,  and  the  oficer  making  the  sale  must  account  to  the 
executor  or  administrator  for  any  surplus  in  his  hands.  A  judgment  ren- 
dered against  a  decedent,  dying  after  verdict  or  decision  on  an  issue  of 
fact,  but  before  judgment  is  rendered  thereon,  is  not  a  lien  on  the  real 
property  of  the  decedent,  but  is  payable  in  due  course  of  administration." 
N.  D.  Rev.  Cd.  8109. 

"When  any  judgment  has  been  rendered  for  or  against  the  testator 
or  intestate  in  his  lifetime  or  against  his  representative  or  successor  in 
interest,  no  execution  shall  issue  thereon  after  his  death,  except:  1.  In 
ease  of  the  death  of  the  judgment  creditor,  upon  the  application  of  his 
executor  or  administrator  or  successor  in  interest.  2.  In  case  of  the  death 
of  the  judgment  debtor,  if  the  judgment  is  for  the  recovery  of  real  or 

184  Morton  v.  Adams,  124  CaL  229,  18S  See  the  statutes  under  this  sec- 

71  Am.  St.  Bep.  53,  56  Pac.   1038;  tion;    Vermont    Marble    Ck).    v.    Sn- 

Estate  of  Wiley,  138  CaL  301;  71  perior  Courts  99   CU.  579,  34  Pfee. 

Pac  441«  326. 
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against  his  administrator,  judgment  cannot  be  rendered  enforc- 
ing the  attachment  lien  by  ordering  the  sale  of  the  attached 
property  to  satisfy  the  demand.  The  death  of  the  defendant  de- 
stroys the  lien  of  the  attachment,  and  the  property  passes  to 
the  administrator  to  be  administered  in  due  course  of  adminis- 
tration.*** 

§  3B3.  Judgment  Against  One  Dying  After  Verdict.— A  judg- 
ment rendered  against  a  decedent,  dying  after  verdict  but  before 
rendition  of  judgment  thereon,  is  not  a  lien  on  his  real  estate,  but 

personal  property  or  the  enforcement  of  a  lien  thereon.  If  the  execution 
is  actually  levied  upon  any  property  of  the  decedent  before  his  death,  the 
same  may  be  sold  for  the  satisfaction  thereof  and  the  officer  making  the 
sale  must  account  to  the  executor  or  administrator  for  any  surplus  in  his 
hands."    N.  D.  Rev.  Cd.  8169. 

The  Oklahoma  Statute  is  the  same  as  the  North  Dakota.  Okl.  Bev.  St. 
1632. 

The  Oregon  Statute  Provides:  "A  claim  established  by  judgment  or 
decree  against  the  deceased  in  his  lifetime  need  not  be  verified  by  affidavit, 
but  it  is  sufficient  to  present  a  certified  copy  of  the  judgment  docket  thereof 
to  the  executor  or  administrator  for  allowance  or  rejection,  as  in  other 
cases;  but  this  section  is  not  to  be  construed  to  prevent  an  execution  from 
being  issued  upon  such  judgment  or  decree,  as  elsewhere  provided  in  this 
code."    Or.  B.  &  C.  Cd.  1163. 

The  Sontli  Dakota  Statute  is  the  same  as  the  North  Dakota,  except  the 
following  sentence  is  added  to  the  end  of  subdivision  2:  "or  if  the  judg- 
ment be  for  the  recovery  of  money,  and  an  attachment  was  actually  levied 
upon  any  of  the  decedent's  property  before  his  death."  S.  D.  Pro.  Cd.  183, 
184. 

The  Washington  Statute  Provides:  "When  any  judgment  has  been  ren- 
dered against  the  testator  or  intestate  in  his  lifetime,  no  execution  shall 
issue  thereon  after  his  death,  but  it  shall  be  presented  to  the  executor  or 
adminiatrator  as  any  other  claim,  but  need  not  be  supported  by  the  affi- 
davit of  the  claimant,  and  if  justly  due  and  unsatisfied,  shall  be  paid  in 
due  course  of  administration;  Provided,  however,  that  if  it  be  a  lien  upon 
any  property  of  the  deceased,  the  same  may  be  sold  for  the  satisfaction 
thereof,  and  the  officer  making  the  sale  shall  account  to  the  executor  or  ad- 
ministrator for  any  surplus  in  his  hands."  Wash.  Bal.  Cd.  6240  (Pierce 'a 
Cd.  2545). 

The  Wyoming  Statute  Provides:  "When  any  judgment  has  been  rendered 
for  or  against  the  testator  or  intestate  in  his  lifetime,  no  execution  will 

186  Myers  v.  Mott,  29  CaL  359,  89  Am.  Dec  49;  Bank  of  Stoekton  t. 
Howland,  42  Cal.  129. 
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is  payable  in  due  coarse  of  adminlstratioiLfr]  The  proper  prac- 
tice, on  the  saggestion  of  the  death  of  a  party  after  verdict 
asrainst  him  and  before  judgment,  is  to  direct  the  entry  of  a  judg- 
ment against  him  by  name,  and  then  suspend  further  proceedings 
until  the  substitution  of  his  executor  or  administrator.  The 
effect  of  thus  entering  the  judgment  is  the  same  as  if  it  had  been 
ordered  of  a  date  anterior  to  his  decease,  except  that  it  cannot 
be  a  lien,  with  priority,  but  is  payable  only  in  due  course  of  ad- 
ministration. The  statutes  do  not  contemplate  that  such  a  judg- 
ment, by  its  terms  made  payable  in  due  course  of  administration, 
should  be  presented  for  allowance  as  a  claim.^^ 

§  864.  Judgment  Against  Executor  on  Rejected  Claim.— A 
judgment  rendered  against  an  executor  or  administrator  upon 
any  claim  for  money  against  the  decedent  simply  establishes  the 
claim  in  the  same  manner  as  though  it  had  been  allowed  by  the 
executor  or  administrator  and  the  judge.    The  judgment  is  no 

iMRie  thereon  after  hit  death,  unless  the  judgment  be  for  the  recovery  of 
real  or  personal  property  or  the  enforcement  of  a  lien  thereon.  A  judg- 
ment against  the  decedent  for  the  recovery  of  money  must  be  presented  to 
the  executor  or  administrator  like  any  other  claim.  If  execution  is  actually 
levied  upon  any  property  of  the  decedent  before  his  death,  the  same  may  be 
•old  for  the  satisfaction  thereof;  and  the  officer  making  the  sale  must  ae- 
count  to  the  executor  or  administrator  for  any  surplus  in  his  hands."  Wyo. 
Bev.  St.  4760. 

"If  either  or  both  of  the  parties  die  after  judgment,  and  before  satis- 
faction thereof,  their  representatives,  real  or  personal,  or  both,  as  the  cuse 
may  require,  may  be  made  parties  to  the  judgment,  in  the  same  manner  as 
is  provided  for  the  revival  of  actions  before  judgment,  and  such  judg- 
ment may  be  rendered  and  execution  awarded,  as  might  or  ought  to  be 
given  or  awarded  against  the  representatives,  real  or  personal,  or  both,  of 
such  deceased  parties."    Wyo.  Bev.  St.  3810. 

[r]  The  Oallfonila  Statute  (O.  O.  P.  1506)  Prorldes:  "A  judgment  ren- 
dered against  a  decedent,  dying  after  verdict  or  decision  on  an  issue  of 
fact,  but  before  judgment  is  rendered  thereon,  is  not  a  lien  on  the  real 
property  of  the  decedent,  but  is  payable  in  due  course  of  administration." 
En.  March  11,  1872. 

The  Azisona^  Idabo,  Montana,  Horth  Dakota^  Oklahoma^  South  Dakota 
and  Wyoming  Statutes  are  the  same  as  the  California.    Aria.  Bev.  St.  1755; 

1ST  Estate  of  Page,  50  CaL  40;  Vox  ▼•  Hale  etc  ICin.  Co.,  108  GaL 
i78y  41  Pac  328. 
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more  effectual  as  an  estoppel  than  an  allowance  of  the  claim 
would  be,  for  it  can  be  contested  by  the  heirs  on  the  settlement 
of  an  account  the  same  as  an  allowed  claim  can  be.^^  Nor  does 
it  give  the  creditor  any  priority,  lien  or  right  of  execution.*** 
It  merely  has  the  effect  of  a  claim  duly  allowed  to  be  paid  in  due 
course  of  administration ;  [s]  and,  like  an  allowed  claim,  it  is 
immune  from  the  operation  of  the  statute  of  limitations  pending 
administration.**^  The  judgment  must  be  that  the  executor  or 
administrator  pay,  in  due  course  of  administration,  the  amount 
ascertained  to  be  due.***    A  judgment  defective  in  this  respect, 


Ida.  Bev.  St.  5476;  Mont.  C.  C.  P.  2616;  N.  D.  Bev.  Cd.  8170;  Okl.  Bev.  St 
1633;  S.  D.  P*o.  Cd.  184;  Wyo.  Bev.  St.  4761. 

The  North  Dakota  Statute  Provides:  "If  an  action  pending  against  the 
decedent  at  the  time  of  his  death  is  prosecuted  to  judgment  against  his 
representatives  or  successors  in  interest,  the  judgment  does  not  become  a 
lien,  but  is  payable  in  the  course  of  administration."    N.  D.  Bev.  Cd.  8168. 

[8]  The  California  Statute  (O.  O.  P.  1504)  Provides:  "A  judgment  ren- 
dered against  an  executor  or  administrator,  upon  any  claim  for  money  against 
the  estate  of  his  testator  or  intestate,  only  establishes  the  claim  in  the 
same  manner  as  if  it  had  been  allowed  by  the  executor  or  administrator 
and  the  judge;  and  the  judgment  must  be  that  the  executor  or  adminis- 
trator pay,  in  due  course  of  administration,  the  amount  ascertained  to  be 
due.  A  certified  transcript  of  the  original  docket  of  the  judgment  must  be 
filed  among  the  papers  of  the  estate  in  court.    No  execution  must  issue 


188  Hall  V.  Cayot,  141  Qal.  13,  74 
Pac.  299;  Wells  v.  Bobinson,  13  CaL 
134.  Where  a  rejected  claim  is  ap- 
proved and  allowed  pending  suit  on 
it,  plaintiff  can  recover  no  other  judg- 
ment than  for  costs.  Hall  ▼.  Cayot, 
141  Cal.  16,  74  Pac.  299. 

A  judgment  against  an  adminis- 
trator, though  in  the  form  of  a  com- 
mon money  judgment  by  default,  is 
valid,  its  only  effect  being  to  estab- 
lish the  validity  of  the  daim.  Chase 
V.  Swain,  9  Cal.  130. 

Where  an  administrator  does  not 
set  up  his  privileges  by  demurrer  or 
answer,  but  suffers  judgment  to  go  by 
default,  it  is  a  confession  that  he  is 
properly  sued.  Hentaeh  v«  Porter,  10 
OaL  555. 


As  to  the  right  of  the  executor  to 
relief  in  equity  from  a  judgment  ren- 
dered against  him,  see  Brenner  v. 
Alexander,  16  Or.  351,  8  Am.  St.  Bep. 
301,  19  Pac.  9. 

18©  McLean  v.  Crow,  88  Cal.  644, 
29  Pac.  596;  Prefontaine  v.  McMeckin, 
16  Wash.  16,  47  Pac.  231;  CoUins  v. 
Denny  Clay  Co.,  41  Wash.  136,  82 
Pac.  1012. 

iw  Shiveley  v.  Harris,  5  Cal.  App. 
513,  90  Pac.  971;  Estate  of  Schroe- 
der,  46  Cal.  304. 

101  Vance  v.  Smith,  132  Cal.  510, 
64  Pac  1078;  Drake  v.  Foster,  52 
Oal.  225;  Bice  v.  Inskeep,  84  Cal.  224; 
Kelly  V.  Bandini,  50  Cal.  530;  Law- 
rence V.  Doolan,  68  Cal.  315,  5  Pae. 
484,  9  Pae.  159  5  Preston  v.  Knapp, 


y^^j^naxktDX  fA  tke  term.;  ^*  or  the  € 

to  Bcwytfy  th«  j-id?!s«ii  by  adiin 
die  eonrse  of  liiaiiiiistntion-"^^ 
A  ecrtlf^  trar..sgr:pt  of  tiie  or£ 
most  be  filed  acisa^  the  papers  of 


of  cvsrt.  ewK  after  tbe  id- 

aia J  be  eorreeted  on  ap- 

zLstneCiocs  to  t2ie  trial  conrt 

iroris  '*tD  be  paid  in 


docket  af  &e  judgment 
esc^e  21  coort-^**    But 


■p4a  i««Ji  joifgacst,  war  fkaH  it  ocste  macj  Eck 
Man*k  11,  UT2.    AadL  1SS<).  »!. 


of  — ♦»» 


az«  tke  laac  as  tke  Calliirriix.  exeepc  tkat  untead  of 
tli«  words  ''the  Tidge,"  Anzaaa  ud  I-iaiio  h^Tv  tke  verds  "tiie  probete 
j^^Z^";  aod  Xortb  aA4  Sc^th  Dakota,  "tke  j:id^  af  tke  eouatj  coort. ' '  la 
p!a«e  of  tke  wcrds  "ori^sal  docket  of  tke  jii^aeat  anst  be  filed  aau>iig 
tke  papera  of  tke  estate  in  epait,"  Aju^aa  and  Idako  kaTc  tke  words 
**yif\grvr,»:ut  wast  be  filed  is  tke  probate  eccit'''';  wkHe  Nortk  aad  Soatk 
t/ak/>ta  kave  the  worda  "jiidgiaeat  aast  be  filed  im  tke  eoaaty  eoaxt.'* 
At\z,  Ber,  St.  1753;  Ida.  Ber.  St.  M74;  Moat.  C  a  P.  2614;  X.  D.  Ber.  Cd. 
81C%;  a  D.  ^TO,  Cd.  1S2;  Utak  Ber.  St.  3S62;  Wjo.  Ber.  St.  4739. 

The  Vevada  fltatote  ProndCK  "Tke  cffeet  of  mmj  jodgmeat  readered 
agaiost  aaj  executor  or  admlaiatrator  ^oa  aaj  diaiai  for 

$5  CkL  561,  24  FlM.  611;  Peebaad  ▼. 
RiDquety  21  CaL  76;  Rsber  ▼.  Hop- 
kjoa,  4  W70.  379,  62  Am.  St  Bep. 
Z%  Z4  Pae.  899.  VtHaeDey  jiidg- 
nent  nraat  be  oiade  payable  ia  doe 
eooTie  of  administTatioa.  Moore  ▼. 
noMueU,  133  CaL  297,  85  Ajb.  St.  Bep. 
166,  65  Pae.  624;  FaQoa  ▼.  Butler, 
tl  Cal.  24,  81  Am.  Dee.  140;  ao 
ttrast  a  jndgmeat  for  aa  aeeooatiag. 
Vasee  r.  Smith,  124  CkL  219,  56  Pae. 
1031. 

A  jndgmeot  ia  improperly  entered 
against  ezcoutort  perBonally.  Clay- 
too  ▼.  Dinwoodey  (Utah),  93  Pae.  723. 

A  joint  judgment  on  a  note  against 
the  arlminifltrator  of  a  deceased  maker 
and  the  surviving  makera  is  errone- 
ont  as  to  the  administrator,  if  it  is 
not  made  payable  de  bonis  testatoris, 
but  this  error  does  not  invalidate  it 
as  to  the  other  defendants.  Bank  of 
Stoekton  ▼.  Howland,  42  CaL  129. 


Where  a  party  dies  peadiag  actioa, 
aad  hia  ciecaloia  are  aofaatitiited,  te 
judgment  most  be  for  payment  of  tke 
aame  ia  doe  coorae  of  adndaistTatioB, 
aad  not  individually  agaiaat  tke  ez- 
eentofs.  Atkertoa  ▼.  Foider,  46  CsL 
323;  Mym  ▼.  Mott,  29  CaL  359,  89 
Am.  Dee.  49. 


itt  Ektate   of 
304. 


Sebroeder.   46   CaL 


Its  Moore  ▼.  Bossel],  133  GkL  297, 
85  Am.  St  Bep.  166,  65  Pae.  624; 
Bacouillat  v.  Sanaevain,  32  CaL  376; 
Davis  V.  Lamb  (OiL),  35  Pae.  306. 

IM  See  the  statutes  under  this  see- 
tion.  In  Chaquette  v.  Ortet,  60  CaL 
594,  the  rule  was  declared  inapplica- 
ble to  a  decree  in  a  suit  for  an  ae- 
eonnting  on  the  death  of  the  admin- 
istrator before  his  rendition  of  aa 
account; 
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when  this  has  been  done,  it  is  not  necessary,  upon  a  subsequent 
afSrmance  of  the  judgment  in  the  supreme  court,  to  file  a  certified 
copy  of  the  transcript  of  the  docket  of  the  judgment  on  the  re- 
mittitur from  the  appellate  court.^^ 

No  execution  can  issue  on  the  judgment,  nor  does  it  create 
any  lien  on  the  property  of  the  estate,  or  give  to  the  creditor 
any  priority  of  judgment.^®®  However,  the  presentation  of  a 
claim  for  the  amount  of  the  judgment,  and  the  recovery  of  an- 
other judgment  upon  the  rejected  claim,  does  not  merge  the 

the  estate  of  his  testator  or  intestate,  shall  only  be  to  establish  the  claim 
in  the  same  manner  as  if  it  had  been  allowed  by  the  executor  or  admin- 
istrator and  the  district  judge,  and  the  judgment  shall  be  that  the  ex- 
ecutor or  administrator  pay,  in  due  course  of  administration,  the  amount 
ascertained  to  be  due.  A  certified  copy  of  the  judgment  shall  be  filed  in 
the  estate  proceedings.  No  execution  shall  issue  upon  such  judgment,  nor 
shall  it  create  any  lien  upon  the  property  of  the  estate,  or  give  the  judg- 
ment creditor  any  priority  of  payment."    Nev.  Comp.  L.  2903. 

The  Oklahoma  Statute  Provides:  "A  judgment  rendered  against  an  ex- 
ecutor or  administrator,  in  the  district  court  or  before  a  magistrate,  upon 
any  claim  for  money  against  the  estate  of  his  testator  or  intestate,  only 
establishes  the  claim  in  the  same  manner  as  if  it  had  been  allowed  by  the 
executor  or  administrator,  and  the  judge  of  the  probate  court,  and  the  judg- 
ment must  be  that  the  executor  or  administrator  pay,  in  due  course  of  ad- 
ministration, the  amount  ascertained  to  be  due.  A  certified  transcript  of 
the  judgment  must  be  filed  in  the  probate  court.  No  execution  must  issue 
upon  such  judgment,  nor  shall  it  create  any  lien  upon  the  property  of  the 
estate,  or  give  the  judgment  creditor  any  priority  of  judgment."  Okl.  Bev. 
St.  1631. 

The  Oregon  Statute  Provides:  "The  effect  of  a  judgment  or  decree 
against  an  executor  or  administrator,  on  account  of  a  claim  against  the  es- 
tate of  his  testator  or  intestate,  is  only  to  establish  the  claim,  as  if  it  had 
been  allowed  by  him,  so  as  to  require  it  to  be  satisfied  in  due  course  of  ad- 
ministration, unless  it  appear  that  the  complaint  alleged  assets  in  his  hands 
applicable  to  the  satisfaction  of  such  claim,  and  that  such  allegation  was 
admitted  or  found  to  be  true,  in  which  case  the  judgment  or  decree  may  be 
enforced  against  such  executor  or  administrator  personally."  Or.  B.  ft  0. 
Cd.  1162. 

The  Washington  Statute  Provides:  "The  effect  of  any  judgment  rendered 
against  any  executor  or  administrator,  shall  be  only  to  establish  the  claim,  in 
the  same  manner  as  if  it  had  been  aUowed  by  the  executor  or  administra- 
tor and  the  superior  court;  and  the  judgment  shaU  be,  that  the  executor 

IM  Estate  of  Kennedy,  93  CaL  16,  tM  See  the  statutes  under  this  seo- 
28  Pac  839.  tlon. 
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original  judgment  nor  destroy  its  lien,  particularly  when  the  lien 
is  expressly  reserved  in  the  claim  presented.^^ 

§  355.  Reference  of  Doubtful  Claims.* — ^In  case  a  doubt  arises 
in  the  mmd  of  an  executor  or  administrator  as  to  the  correctness 
of  a  claim  presented  to  him,  the  matter  in  controversy  may  be  re- 
ferred  to  some  disinterested  person,  to  be  approved  by  the 
court.**®  The  report  of  the  referee,  if  confirmed,  establishes  or 
rejects  the  claim  the  same  as  if  it  were  allowed  or  rejected  by 
the  executor  or  administrator  and  judge,  [t]  An  award  which 
states  clearly  the  amount  due  is  not  invalidated,  as  to  matters 
properly  submitted,  by  including  therein  matters  not  submittedi 
for  such  portion  may  be  eliminated.** 

or  administrator  pay,  in  due  eonrse  of  adminifitration,  the  amount  ascer- 
tained to  be  due.  A  certified  transcript  of  the  judgment  shall  be  filed  in 
the  superior  court,  and  no  execution  shall  issue  upon  such  judguient,  nor 
shall  it  create  a  lien  upon  the  property  of  the  estate,  or  give  the  judgment 
creditor  any  priority  of  payment."  Wash.  BaL  Cd.  6239  (Pierce's  Cd. 
2544). 

[t]  The  CalifoTDia  Statute  (C.  O.  P.  1607)  Provides:  *'If  the  executor  or 
administrator  doubts  the  correctness  of  any  claim  presented  to  him,  he  may 
enter  into  an  agreement,  in  writing,  with  the  claimant,  to  refer  the  matter 
in  controversy  to  some  disinterested  person,  to  be  approved  by  the  superior 
court,  or  a  judge  thereof.  Upon  filing  the  agreement  and  approval  of  such 
court  or  judge,  in  the  office  of  the  clerk  of  the  court  for  the  county  in  which 
the  letters  testamentary  or  of  administration  were  granted,  the  clerk  must 
enter  a  minute  of  the  order  referring  the  matter  in  controversy  to  the  per- 
son so  selected,  or,  if  the  parties  consent,  a  reference  may  be  had  in  the 
court;  and  the  report  of  the  referee,  if  confirmed,  establishes  or  rejects  the 
claim  the  same  as  if  it  had  been  allowed  or  rejected  by  the  executor  or  ad- 
ministrator and  judge."    En.  March  11,  1872.    Amd.  1680,  91. 

The  Arizona,  Idaho,  Montana  and  Wyoming  Statutes  are  the  same  as 
the  California,  except  that  instead  of  the  words  "superior  court  or  a  judge 
thereof,"  Arizona  and  Idaho  contain  the  words  "probate  judge,"  while 
the  Montana  and  Wyoming  statutes  use  the  words  "court  or  judge."  Ari- 
zona and  Idaho  add  the  words  "either  in  vacation  or  in  term,"  after  the 

19T  Estate  of  Wiley,  138  Gal.  801,      ▼.  Superior  Court,  69  GaL  80,  10  Pae. 

71  Pac.  441.  267. 

198  A  reference  to   determine  the  TT«*Ar«.?«A,.  ^  tUM.,   man 

correctness  of  a  chiim  may  be  made  *~  Unterrainer  v.  BeeUg,  13  a  IX 

in  court  if  the  parties  consent.    Hall      1*8,  82  N.  W.  394. 


*8ee  forma  numbers  t09,  210,  VoL  11. 
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§  366.  Rules  Oovernixig  Keference. — ^The  referee,  after  hear- 
ing and  determining  the  matter,  must  make  his  report  to  the 
court.  The  same  proceedings  are  had  in  all  respects,  and  the 
referee  has  the  same  powers,  is  entitled  to  the  same  compensation, 
and  is  subject  to  the  same  control,  as  in  other  cases  of  refer- 

words  "the  clerk  must."    Ariz.  Bev.  St.  1756;  Ida.  Bev.  St.  5477;  Mont. 
C.  0.  P.  2617;  Wyo.  Bev.  St.  4762. 

The  Kortli  Dakota  Statute  FroTldes:  ''If  the  executor  or  administrator 
doubts  the  correctness  of  any  claim  presented  to  him,  he  may  enter  into  an 
agreement,  in  writing,  with  the  claimant  to  refer  the  matter  in  controversy 
to  some  disinterested  person,  to  be  approved  by  the  judge  of  the  county 
court.  Upon  filing  the  agreement  and  approval  of  the  judge  of  the  county 
court,  in  the  office  of  the  clerk  of  the  district  court  for  the  county  or  judi- 
cial subdivision  in  which  the  letters  testamentary  or  of  administration 
were  granted,  the  clerk  must,  either  in  vacation  or  in  term,  enter  a  min- 
ute of  the  order  referring  the  matter  in  controversy  to  the  person  so  se- 
lected, or,  if  the  parties  consent,  a  reference  may  be  had  in  the  county  court 
and  the  report  of  the  referee,  if  confirmed,  establishes  or  rejects  the  claim, 
the  same  as  if  it  had  been  allowed  or  rejected  by  the  executor  or  admin- 
istrator and  the  county  judge."    N.  D.  Bev.  Gd.  8110. 

The  Oklahoma  Statute  is  the  same  as  the  North  Dakota,  except  that  the 
words  ''probate  court"  are  used  in  place  of  the  words  "county  judge." 
Okl.  Bev.  St.  1634. 

The  Oregon  Statute  FrovldeB:  "If  the  executor  or  administrator  doubt 
the  validity  of  any  claim  presented  to  him,  he  may  agree  in  writing  with 
the  claimant  that  an  order  of  reference  be  made  by  the  court  or  judge  there- 
of concerning  the  same.  Upon  the  filing  of  such  agreement,  such  court  or 
judge  shall  make  the  order  accordingly."    Or.  B.  &  G.  Gd.  1164. 

The  South  Dakota  Statute  is  the  same  as  the  North  Dakota.  S.  D.  Pro. 
Cd.  185. 

The  Utah  Statute  Provides:  "If  the  executor  or  administrator  doubt  the 
correctness  of  any  claim  presented  to  him,  he  may  enter  into  an  agreement 
in  writing,  with  the  claimant  to  refer  the  matter  in  controversy  to  some  dis- 
interested person  to  be  approved  by  the  court.  The  report  of  the  referee,  if 
confirmed,  shall  be  as  valid  and  effectual  in  all  respects  as  if  the  same  had 
been  rendered  in  a  suit  commenced  by  ordinary  process."  Utah  Bev.  St. 
3864. 

The  Washington  Statute  Provides:  "If  the  executor  or  administrator 
doubt  the  correctness  of  any  claim  presented  to  him,  he  may  enter  into  an 
agreement  in  writing  with  the  claimant  to  refer  the  matter  in  controversy 
to  some  disinterested  person  or  persons,  to  be  approved  by  the  judge  of  the 
superior  court.  Upon  filing  the  agreement  in  the  superior  court,  the  court 
shaU  enter  an  order  referring  the  matter  in  controversy  to  the  persons  so 
•elected."    Wash.  Bal.  Gd.  6241  (Pierce's  Gd.  2546). 

Frobftte  Law— ^7 
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ence.**  The  court  may  remove  him,  appoint  another  in  his 
place,  set  aside  or  confirm  his  report,  and  adjudge  costs,  as  in 
actions  against  executors  or  administrators;  and  the  judgment  of 
the  court  thereon  is  as  valid  and  effectual  in  all  respects  as  if  the 
same  had  been  rendered  in  an  action  commenced  by  ordinary 
process,  [u] 
• 

§  357.  Liability  of  Executor  for  Costs. — ^When  a  judgment  is 
recovered,  with  costs,  against  an  executor  or  administrator,  he 
is  liable  individually  for  them,  but  they  must  be  allowed  him  in 
his  administration  accounts,  unless  it  appears  that  the  suit  or 
proceeding  in  which  they  were  taxed  was  prosecuted  or  de- 
fended without  just  cause.^^    This  provision  of  section  1509  of 

[q]  The  Calif omla  Statute  (0.  O.  P.  1608)  Provides:  "The  referee  nmat 
hear  and  determine  the  matter,  and  make  his  report  thereon  to  the  court  in 
which  hifl  appointment  is  entered.  The  same  proceedings  shaU  be  had  in  aU 
respects,  and  the  referee  shall  have  the  same  powers,  be  entitled  to  the 
same  compensation,  and  subject  to  the  same  control,  as  in  other  eases  of 
reference.  The  court  may  remove  the  referee,  appoint  another  in  his  place, 
set  aside  or  confirm  his  report,  and  adjudge  costs,  as  in  actions  against  ex- 
ecutors or  administrators,  and  the  judgment  of  the  court  thereon  shall  be 
as  valid,  and  effectual,  in  all  respects,  as  if  the  same  had  been  rendered  in  a 
suit  commenced  by  ordinary  process."    En.  March  11,  1872. 

Tba  Azlsona^  Idabo,  Montana^  North  Dakota,  Oklahoma,  South  Dakota,  and 
Wyoming  Statutes  are  practically  the  same  as  the  California.  Ariz.  Bev. 
St.  1767j  Ida,  Kev.  St.  5478;  Mont.  C.  C.  P.  2618;  N.  D.  Kev.  Cd.  8111;  Okl. 
Bev.  St.  1635;  S.  D.  Pro.  Cd.  186;  Wyo.  Bev.  St.  4763. 

The  Oregon  Statute  Provides:  ''The  referee  shall  proceed  to  hear  and  de- 
termine the  matter,  and  report  thereon  to  the  court,  where  the  order  of  ref- 
erence was  made,  in  the  same  manner  and  with  like  effect  as  if  the  order 
was  made  in  an  action  or  suit  upon  such  claim. ' '    Or.  B.  &  C.  Cd.  1165. 

The  Washington  Statute  Provides:  ' '  The  referee  or  referees,  having  been 
sworn,  shaU  proceed  to  hear  and  determine  the  case  and  make  return  there- 

200  Lee  Sack  Sam  v.  Gray,  104  Cal.  tiffs  waiving  their  claim  for  costs 
243,  38  Pae.  85.  against   the    executors    personally    is 

201  Stevens  v.  San  Frandsco  eto.  B.  inoperative,  as  against  the  provisions 
Co.,  103  CaL  252,  87  Pae.  146;  Beay  of  the  statute  relating  to  costs  as 
V.  Butler,  99  CaL  477,  33  Pae  1134.  between  the  executors  and  the  estate. 
In  an  action  against  executors,  a  Thompson  v.  Wood,  115  OaL  301,  47 
•tipulation  on  the  part  of  the  plain-  Pae  50. 
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the  California  Code  of  Civil  Procedure  [v]  does  not  necessarily 
conflict  with  section  1031  of  that  code.^  It  is  not  necessary,  in 
order  that  costs  may  be  taxed  against  the  executor  or  adminis- 
trator, that  there  should  be  a  finding  of  mismanagement  or  bad 
faith  against  him,  since  costs  are  but  an  incident  of  a  judg- 
ment.^ 

§  358.    Betum  of  Statement  of  Claims  by  Executor.* — ^At  the 

time  when  an  executor  or  administrator  is  required  to  return  his 
inventory,  he  must  also  return  a  statement  of  all  claims  that 
have  been  presented  to  him,  if  so  required  by  the  court;  and 
from  time  to  time  thereafter  he  must  produce  a  statement  of 
claims  subsequently  presented  to  him,  if  the  court  requires  him 
to  do  so.    In  these  statements  he  must  designate  the  names  of 

of;  and  their  award,  if  not  excepted  to,  shall  be  entered  aa  the  decision  of 
the  court.  If  exceptions  in  writing  are  filed,  the  court  shall  proceed  to  de- 
termine the  case  in  like  manner  as  other  claims  are  determined.  The  com- 
pensation of  referees  shall  be  the  same  as  allowed  to  referees  in  other  cases. ' ' 
V\rash.  Bal.  Cd.  6242  (Pierce's  Gd.  2547). 

[V]  The  Calif omla  Statates  (0.  0.  P.  1509)  Provides:  ''VThen  a  judg- 
ment is  recovered,  with  costs,  against  any  executor  or  administrator,  he  shall 
be  individually  liable  for  such  costs,  but  thej  must  be  allowed  him  in  his 
administration  accounts,  unless  it  appears  that  the  suit  or  proceeding  in 
which  the  costs  were  taxed  was  prosecuted  or  defended  without  just  case." 
fin.  March  11, 1872. 

The  Arizona,  Idaho,  Montana^  Norfh  Dakota,  Oklahoma^  South  Dakota, 
Utah,  and  Wyoming  Statutes  are  the  same  as  the  California.  Ariz,  Rev.  St. 
1758;  Ida.  Rev.  St.  5479;  Mont.  C.  C.  P.  2619;  N.  D.  Rev.  Cd.  8112;  Okl.  Rev. 
St.  1636;  S.  D.  Pro.  Cd.  187;  Utah  Rev.  St.  3865;  Wyo.  Rev.  St.  4764. 

The  Nevada  Statute  Provides:  "When  a  judgment  has  been  recovered 
with  costs  against  any  executor  or  administrator,  the  executor  or  adminis- 
trator shall  be  personally  liable  for  the  coats,  but  they  shall  be  allowed  him 
in  his  administration  accounts,  unless  it  shall  appear  that  the  suit  or  pro- 
ceeding, in  which  the  costs  were  taxed,  shall  have  been  prosecuted  or  re- 
sisted without  just  cause."    Nev.  Gomp.  L.  2905. 

202  Stevens  v.  San  Francisco  etc.  R.  liable  therefor.    McCarthy  v.  Speed, 

R.   Co.,   103   Cal.   252,   37   Pac.   146.  16  S.  D.  584,  94  N.  W.  411. 

Where  costs  are  not,  by  the  terms  of  203  Meyer   v.    CRourke,    150    Cal. 

the  judgment,  made  chargeable  to  the  178,  88  Pae.  706,  where  the  consti- 

estate,   the   executors  are   personally  tutionality  ot  the  statute  is  assailed. 


*See  form  number  208,  VoL  IL 
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the  creditors,  the  nature  of  each  claim,  the  time  of  its  maturity, 
and  whether  it  has  been  allowed  or  rejected  by  him.[w] 

§  369.  Interest  on  Claims. — ^A  claim  which  has  been  allowed 
by  the  executor  or  administrator  and  the  court  is,  in  a  qualified 
sense,  a  judgment,  and  from  the  date  of  its  allowance  bears  in- 
terest at  the  rate  prescribed  by  law  for  judgments,  although  the 
demand  upon  which  the  claim  is  founded  does  not  draw  in- 
terest.^^  And  it  seems  that  upon  the  recovery  of  a  judgment 
against  an  estate  on  a  rejected  claim,  the  creditor  is  entitled  to 
interest  from  the  date  of  the  rejection ;  **  but  the  probate  court 
cannot,  in  ordering  the  judgment  paid,  allow  such  interest  where 

[w]  The  Calif ornU  Statute  (O.  O.  P.  1512)  PiovideB:  <<At  the  same  time 
at  which  he  is  required  to  return  his  inventory,  the  executor  or  administrator 
most  also  return  a  statement  of  aU  claims  against  the  estate  which  have 
been  presented  to  him,  if  so  required  hj  the  court,  or  a  judge  thereof,  and 
from  time  to  time  thereafter  he  must  present  a  statement  of  claims  subse- 
quently presented  to  him,  if  so  required  by  the  court,  or  a  judge  thereof. 
In  aU  auch  statements  he  must  designate  the  names  of  the  creditors,  the  na- 
ture of  each  claim,  when  it  became  due,  or  will  become  due,  and  whether  it 
was  allowed  or  rejected  by  him."    En.  March  11,  1872.    Amd.  1880,  92. 

The  Azlsona  Statute  Provides:  "At  the  same  term  at  which  he  is  required 
to  return  his  inventory,  the  executor  or  administrator  must  also  return  a 
statement  of  all  claims  against  the  estate  which  have  been  presented  to  him 
if  so  required  by  the  court,  and  from  term  to  term  thereafter,  he  must  pre- 
sent a  statement  of  claims  subsequently  presented  to  him.  In  such  state- 
ments he  must  designate  the  names  of  the  creditors,  the  nature  of  each 
claim,  when  it  became  due,  or  will  become  due,  and  whether  it  was  allowed 
or  rejected  by  him."    Aris.  Bev.  St.  1701. 

The  Idaho,  North  Dakota,  Oklahoma  and  Sooth  Dakota  Statutes  are  the 
same  as  the  Arizona.  Ida.  Bev.  St.  5482;  N.  D.  Bev.  Gd.  8115;  Okl.  Bev.  St 
1639;  S.  D.  Pro.  Cd.  190. 

The  Montana  Statute  is  the  same  as  the  California.    Mont.  C.  G.  P.  2622. 

The  Nevada  Statute  Provides:  ''Within  ten  days  after  the  expiration  of 
the  time  for  the  judge  to  approve  or  reject  claims,  the  executor  or  admin- 
istrator shall  file  a  statement  of  all  claims  filed  against  the  estate,  at  any 


204  Estate  of  Glenn,  74  Gal.  667, 
16  Pac.  396;  Estate  of  Olivera,  70 
CsA,  184,  11  Pac  624.  Glaim  for 
funeral  expenses  bears  interest  after 
its  allowance.  Estate  of  Gummins, 
143  GaL  525,  77  Pac  479.  Execu- 
tors are  not  entitled  to  an  allowance 


in  their  account  for  money  paid  by 
them  in  excess  of  legal  interest  on 
an  allowed  claim  of  a  bank  against 
the  testator  for  an  overdraft.  Es- 
tate of  Dunne,  58  GaL  543. 

20S  Pioo   V.    Stevens,   18   GaL   376. 
See,  too,  Quivey  v.  Hall,  19  GaL  97. 
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« 

the  same  was  not  included  in  the  judgment.  In  sucli  a  case,  how- 
ever, the  claimant  should  be  allowed  interest  upon  the  amount 
of  his  judgment  for  costs.'^ 

When  an  estate  is  insolvent,  no  greater  rate  of  interest  can  be 
allowed  upon  a  claim  after  the  first  publication  of  notice  to 
creditors  than  is  allowed  on  judgments.^^  But  this  rule  applies 
only  to  claims  which  must  be  presented  for  allowance  or  be 
forever  barred.  It  has  no  application  to  a  claim  secured  by 
mortgage  which  is  not  presented  to  the  executor  or  administrator, 
but  is  enforced  by  foreclosure  proceedings.^^  Claims  against  sol- 
vent estates  continue,  after  allowance,  to  draw  the  conventional 
rate  of  interest,  whatever  that  may  be.^** 

§  860.  Payment  of  Interest-bearing  Claims. — ^If  there  is  any 
debt  of  the  decedent  bearing  interest,  the  executor  or  admin- 
istrator may,  by  order  of  court,  pay  the  amount  accumulated,  or 

other  time  the  eourt  may  order.  In  all  inch  statements  he  shall  designate 
the  names  of  the  creditors,  the  character  of  each  claim,  when  it  became  or 
will  become  due  and  whether  allowed  or  rejected."    Nev.  Gomp.  L.  2908. 

The  Utah  Statute  Provides:  <<The  executor  or  administrator  must  return  a 
statement  of  all  claims  against  the  estate  which  have  been  presented  to  him 
when  required  by  the  court.  In  all  such  statements  he  mu&t  designate  the 
names  of  the  creditors,  the  nature  of  each  claim,  when  it  became  due,  or  will 
become  due,  and  whether  it  was  aUowed  or  rejected  hy  him."  Utah  Bey. 
St.  3867. 

The  Washington  Statute  Provides:  ''At  the  same  time  at  which  the  ex- 
ecutor or  administrator  is  required  to  return  his  inventory,  he  shall  also 
return  a  statement  of  all  claims  against  the  estate  which  shall  have  been 
presented  to  him,  when  required  by  the  court,  and  from  time  to  time  there- 
after shall  present  a  statement  of  claims  subsequently  presented  to  him;  and 
in  all  such  statements  he  shall  designate  the  names  of  creditors,  the  nature 
of  each  claim,  when  it  did  or  will  become  due,  and  whether  it  was  allowed 
or  rejected  hy  him."    Wash.  Bal.  Gd.  6245  (Pierce's  Gd.  2550). 

The  Wyoming  Statute  Provides:  "At  the  same  time  at  which  he  is  re- 
quired to  return  his  inventory  and  appraisement,  the  executor  must  also  ae- 
oompanj  the  same  with  a  statement  of  all  claims  against  the  estate  which 
have  been  presented  to  him  or  are  within  his  actual  knowledge,  and  six 
months  from  the  date  of  his  letters,  he  must  file  a  statement  of  all  claims 

206  Estate  of  Kennedy,  94  GaL  22,  206  Viealia  Sav.  Bank  v.  Gurtis,  135 
20Pac.  412.                                                  Gal.    350,    67    Pac.    329;    Ghrisly   ▼. 

207  See  the  statutes  under  section      Dana,  42  Gal.  174. 

840,  ante;  Estate  of  McDougald|  146  209  Richardson  v.  Diss,  127  GaL  58, 

CaL  196,  79  Pac.  876,  59  Pac  197. 
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any  part  thereof,  whenever  there  are  funds  properly  applicable 
thereto,  whether  or  not  such  claim  has  been  presented,  and 
whether  or  not  it  is  then  due,  whereupon  the  interest  ceases  to 
accrue  upon  the  amount  paid.[x]  This  rule  contemplates  the 
payment  of  the  principal  as  well  as  the  interest  of  the  claim.  It 
is  designed  for  the  benefit  of  the  estate,  rather  than  for  the 
benefit  of  creditors,  and  therefore  they  cannot  compel  the  ex- 
ecutor or  administrator  to  make  pajrment.  The  order  directing 
him  to  pay  should  be  permissive  merely,  not  mandatory.  Then 
he  may  pay  or  not  as  his  discretion  dictates;  but  if  he  refuses 
payment  for  unsound  reasons,  he  may  become  liable  to  the  estate 
for  interest  thereafter  accruing.^*^  With  the  exception  of  in- 
submitted  to  him  for  allowance,  and  one  year  from  the  date  of  said  letters,  he 
muat  then  file  a  statement  of  all  additional  claims  presented.  In  all  state- 
ments he  must  designate  the  names  of  the  creditors,  and  date  when  the 
claim  is  presented,  the  nature  of  each  claim  when  it  became  due  or  will  be- 
come due,  and  whether  it  was  aUowed  or  rejected  by  him. ' '  Wyo.  Bev.  St. 
4766. 

[X]  The  Calif omia  Statute  (0.  C.  P.  1618)  Provides:  "If  there  be  any 
debt  of  the  decedent  bearing  interest,  whether  presented  or  not,  the  ez- 
eeator  or  administrator  may,  by  order  of  the  court,  pay  the  amount  then  ac- 
cumulated and  unpaid,  or  any  part  thereof,  at  any  time  when  there  are  suf- 
ficient funds  properly  applicable  thereto,  whether  said  claim  be  then  due  or 
not;  and  interest  shall  thereupon  cease  to  accrue  upon  the  amount  so  paid. 
This  section  does  not  apply  to  existing  debts,  unless  the  creditor  consent  to 
accept  the  amount."    En.  Stats.  1873-74,  866.  . 

The  Arizona^  Idaho,  Oklahoma,  South  Dakota,  Utah  and  Wyoming  Stat- 
utes are  the  same  as  the  California,  except  that  instead  of  the  words  ''ex- 
isting debts"  near  the  end  of  the  section,  Wyoming  has  the  words  "debts 
not  due."  Ariz.  Bev.  St.  1762;  Ida.  Bev.  St.  5483;  Okl.  Bev.  St  1640;  8.  D. 
Pro.  Cd.  191;  Utah  Bev.  St.  3868;  W70.  Bev.  St.  4767. 

.  The  Montana  Statute  is  the  same  as  the  California,  except  that  it  in- 
serts the  words  ''or  judge"  after  the  word  "court"  and  it  also  omits  the 
last  sentence  in  the  section.    Mont.  C.  C.  P.  2623. 

The  North  Dakota  Statute  Provides:  "If  there  be  any  debt  of  the  decedent 
bearing  interest,  whether  presented  or  not,  the  executor  or  administrator 
may,  by  order  of  the  county  court,  pay  the  amount  then  accumulated  and 
unpaid,  or  any  part  thereof  at  any  time  when  there  are  sufficient  funds  prop- 
erly applicable  thereto,  whether  said  claim  be  then  due  or  not;  and  interest 
shall  thereupon  cease  to  accrue  upon  the  amount  so  paid.  This  applies  only 
to  claims  the  payment  of  which  is  secured  by  a  mortgage  or  lien  upon  some 
parts  of  the  estate."    N.  D.  Bev.  Cd.  8116. 

aio  Estate  of  Hope,  106  Cal.  153,  39  Pae.  523. 
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terest-bearing  claims,  there  can  be  no  valid  order  for  the  pay- 
ment of  a  claim  until  after  an  order  for  the  settlement  of  an 
acconnt.^^^  And  this  exception  in  favor  of  interest-bearing  debts 
cannot  be  invoked  while  an  estate  is  in  the  hands  of  a  speoial 
administrator.*** 

§  361.  Escheat  to  State  of  Unclaimed  Debt.*— In  case  any 
creditor  cannot  be  found,  the  amount  of  his  claim  should  be 
deposited  in  the  county  treasury.  If  he  then  does  not  claim  it 
within  five  years,  it  should  be  deposited  in  the  state  treasury 
for  his  benefit.  In  the  event  that  it  remains  there  unclaimed  for 
five  years,  it  escheats  to  the  state,  [y] 

[y]    The  OallfoTnia  Statnto  (0.  0.  P.  1614)  Provided:  "Whenever  any 
claim  has  been  presented  to  an  executor  or  administrator,  and  to  the  court, 
and-  has  been  allowed  and  approved,  but  the  same  shall  not  have  been  paid, 
and  the  estate  is  in  all  other  respects  ready  to  be  closed,  if  it  be  made  to  ap- 
pear to  the  satisfaction  of  the  court  or  judge,  by  affidavit,  or  by  testimony 
taken  in  open  court,  that  the  same  cannot  be,  and  has  not  been,  paid  be- 
cause the  claimant  cannot  be  found,  the  court  or  judge  shall  make  an  order 
ilzing  the  amount  of  said  claim,  with  interest,  if  any,  and  directing  the  ex- 
ecutor or  administrator  to  deposit  the  amount  with  the  county  treasurer  of 
the  county  in  which  the  estate  is  being  probated,  who  shall  give  a  receipt  for 
the  same,  and  who  shall  be  liable  upon  his  official  bond  therefor.     Such  ex- 
ecutor or  administrator  shall  at  once  make  the  deposit  in  accordance  with 
such  order  of  court  and  shall  forthwith  proceed  to  close  up  and  settle  such 
estate.    Upon  the  final  settlement  of  his  accounts,  the  receipt  of  such  treas- 
urer shall  be  received  as  a  proper  voucher  for  the  payment  of  such  claim,  and 
shall  have  the  same  force  and  effect  as  if  executed  by  such  claimant.    When 
the  amount  so  deposited  is  not  claimed  within  five  years  the  court  or  judge, 
upon  such  showing  by  the  affidavit  of  the  county  treasurer,  must  direct  the 
same  to  be  deposited  in  the  state  treasury  for  the  benefit  of  such  claimant,  or 
his  legal  representative,  to  be  paid  to  him,  whenever,  within  five  years  after 
such  deposit,  proof  to  the  satisfaction  of  the  state  controller  and  state  treas- 
urer is  produced  that  he  is  entitled  thereto.    When  so  claimed,  the  evidence 
and  the  joint  order  of  the  controller  and  treasurer  must  be  filed  by  the  treas- 
urer as  his  voucher,  and  the  amount  of  the  claim  paid  to  the  claimant,  or  hia 
legal  representative,  on  filing  the  proper  receipt.    If  no  one  claims  the 
amount,  as  herein  provided,  the  claim  devolves  and  escheats  to  people  of  the 
state  of  California  and  shall  be  placed  by  the  state  treasurer  to  the  credit 
of  the  school  fund.    This  section  shall  be  applicable  to  any  and  all  estates 
now  pending  in  which  a  decree  of  final  discharge  has  not  been  granted." 
En.  Stats.  1903,  203. 

211  Estate  of  McDougald,  143  GaL  212  State  v.  Second  Judicial  Oonr^ 

476,  77  Pac.  443;  Estate  of  Spanier,       ^g  ^^^^  ^g,   ^g  p^  269. 
120  Cal.  698,  53  Pac.  357. 
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AETICaUSL 

PAYMENT  OF  DEBTS  AND  SALES  OF  PBOPEBTT  IN  GENEBAIb 

870.  Property  chargeable  with  debts  and  subject  to  salflii 

371.  Necessity  of  order  of  conrt  for  sale. 

372.  Necessity  of  retnm  and  confirmation. 

373.  Petition  for  sale  and  objections  thereto. 

374.  Proceedings  for  sale  of  entire  estate. 

375.  Persons  applying  for  or  making  sale. 

376.  Disqoalification  of  executor  to  purchase. 

377.  Oeneral  validity  and  effect  of  sale. 

378.  Betum  of  account  of  sale. 

379.  Law  governing  sale  in  case  of  change  In  statatib 

380.  Sale  under  authority  of  will. 

381.  Provision  in  will  for  payment  of  debts. 

382.  Insufficiency  of  testamentary  provision. 

383.  Liability  of  devises  and  legacies  for  debts. 

384.  Contribution  among  legatees  and  devisees. 

S  S70.  Properly  COiargeable  with  Debts  and  Subject  to  Sale.^* 
As  a  general  rule,  all  the  property  of  a  decedent  is  chargeable 
with  the  pa3rment  of  his  debts,  the  expenses  of  administration, 
and  the  family  allowance;  and  his  property,  both  real  and  per- 
sonal, may  be  sold  as  the  court  may  direct  and  in  the  manner 
provided  in  this  chapter.  For  these  purposes  there  is,  under  the 
statutes  of  some  of  the  states,  no  'Apriority  as  between  personal 
and  real  property."  [a]  In  other  states  the  rule  still  obtains 
that  a  sale  of  real  estate  cannot  be  ordered  for  the  payment  of 
debts  until  the  personal  estate  is  first  exhausted.^ 

[a]  The  Oallfomia  Stotate  (O.  O.  P.  1516)  Provides:  ''AU  the  property  of 
a  decedent  shall  be  chargeable  with  the  payment  of  the  debts  of  the  de* 
ceased,  the  expenses  of  administration,  and  the  aUowanee  to  the  family,  ex- 
cept as  otherwise  provided  in  this  code,  and  in  the  Civil  Code.    And  the 


1  Both  real  and  personal  property  his   death.    McDonald  T.   McElroy, 

of  the   decedent   are   liable   for   the  60  Cal.  484,  495. 

satisfaction  of  all  claims  or  demands  There  is  no  priority  in  the  sale  of 

existing  against  him  at  the  time  of  property  for  the  payment  of  debts 
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§  871.    Necessity  of  Order  of  Court  for  Sale.— In  the  absence 


property,  personal  and  real,  maj  be  sold  as  the  eonrt  may  direet,  in  the  man- 
aer  prescribed  in  this  ehapter.  There  shall  be  no  priority  as  between  per- 
sonal and  real  property  for  the  above  purposes."  En.  March  11,  1872. 
Amd.  1873-74,  367. 

The  Arizona,  Montana  and  Wyoming  Statates  are  the  same  as  the  Cali- 
fornia.   Ariz.  Bey.  St.  1763;  Mont.  C.  0.  P.  2640;  Wyo.  Bey.  St.  4768. 

The  Arizona  Statate  also  proyides  that  ''if  a  testator  in  his  will  directs 
his  personal  estate  or  any  part  thereof  not  to  be  sold,  the  same  shall  be  re- 
served from  sale,  unless  such  sale  be  necessary  for  the  pa3rment  of  debts." 
Ariz.  Bey.  St.  1916. 

The  Idaho  Statate  Provides:  "The  personal  estate  of  the  decedent  which 
eomes  into  the  hands  of  the  executor  or  administrator  is  first  chargeable  with 
the  payment  of  the  debts  and  expenses;  if  the  goods,  chattels,  rights,  and 
credits  in  the  hands  of  the  executor  or  administrator  are  not  sufficient  to  pay 
the  debts  of  the  decedent,  the  expenses  of  administration,  and  the  allowance 
to  the  family,  the  whole  of  the  real  estate  may  be  sold  for  that  purpose  by 
the  executor  or  administrator. ' '    Ida.  Bey.  St.  5490. 

The  Nevada  Statute  Provides:  "The  personal  estate  of  the  deceased  which 
shall  come  into  the  hands  of  the  executor  or  administrator  shall  be  first 
chargeable  with  the  payment  of  the  debts  and  expenses,  and  if  the  goods, 
chattels,  rights  and  credits  in  the  hands  of  the  executor  or  administrator 
■hall  not  be  sufficient  to  pay  the  debts,  expenses  of  administration  and  the 
allowances  to  the  family  of  the  deceased  the  whole,  or  such  part  as  may 
be  'necessary  for  that  purpose,  of  the  real  estate  may  be  sold  in  the  man- 
ner prescribed  in  this  act."    Key.  Comp.  L.  2880. 

The  North  Dakota  Statate  Provides:  "All  the  property  of  the  decedent 
except  as  otherwise  provided  for  the  homestead  and  personal  property  set 
apart  for  the  surviving  wife  or  husband  and  minor  child  or  children  shall 
be  chargeable  with  the  payment  of  the  debts  of  the  deceased,  the  expenses 


as  between  real  and  personaL  Es- 
tate of  Montgomery,  60  Cal.  645. 
And  a  deficiency  of  personalty  need 
not  be  shown  before  there  can  be  a 
valid  sale  of  realty.  Bichardson  v. 
Butler,  82  Gal.  176,  16  Am.  St.  Bep. 
101,  23  Pac.  9. 

The  showing  that  there  is  not  a 
sufficiency  of  personal  property  to 
pay  the  debts  is  a  jurisdictional  step 
in  Washington,  without  which  the  sale 
«f  realty  is  void.  Wallace  v.  Grant, 
27  Wash.  130,  67  Pac.  578;  McKenna 
V.  Cosgrove,  41  Wash.  332,  83  Pac. 
S40.    The  Oregon  statute  has  recently 


been  amended  to  permit  a  sale  of 
real  estate  before  disposing  of  the 
personal  property  when  for  the  best 
interests  of  all  concerned.  Estate  of 
Noon  (Or.),  88  Pac.  673;  statutes 
under  section  395,  post. 

Where  more  than  six  years  have 
elapsed  before  the  issuance  of  let- 
ters, the  real  estate  cannot  be  charged 
with  debts  in  Washington.  Estate  of 
Smith,  25  Wash.  539,  66  Pac.  93. 

Bents  and  profits  of  real  estate  ae> 
eruing  after  the  death  of  the  testator 
are  not  personal  property  in  the  hands 
of  the  executor  to  be  first  applied  to 
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of  authority  contained  in  his  will,  no  sale^  of  any  property  of 
a  decedent  is  valid  unless  made  under  an  order  of  court,  [b] 


of  administration  and  the  aUowance  to  the  family,  and  the  property, 
personal  and  real,  may  be  sold  as  the  court  may  direct  in  the  manner  here- 
inafter prescribed.  There  shall  be  no  priority  as  between  personal  and 
real  property  for  the  above  purposes."    N.  D.  Bev.  Gd.  8093. 

The  Oklahoma  and  Soutli  Dakota  Statutes  Provide:  "All  the  property  of 
a  decedent,  except  as  otherwise  provided  for  the  homestead  and  personal 
property  set  apart  for  the  surviving  wife  or  husband  or  minor  child  or 
children,  shall  be  chargeable  with  the  payment  of  the  debts  of  the  de* 
ceased,  the  expenses  of  administration,  and  the  allowance  to  the  family. 
And  the  property,  personal  and  real,  may  be  sold  as  the  court  may  direct,  in 
the  manner  hereinafter  prescribed.  There  shall  be  no  priority  as  between 
personal  and  real  property  for  the  above  purposes."  Okl.  Bev.  St.  1641; 
8.  D.  Pro.  Cd.  192. 

The  Washington  Statute  Provides:  "The  personal  estate  of  the  deceased 
which  shall  come  into  the  hands  of  the  executor  or  administrator,  shaU  be 
first  chargeable  with  the  -pajment  of  the  debts  and  expenses;  and  if  the 
goods,  chattels,  rights  and  credits  in  the  hands  of  the  executor  or  admin- 
istrator, shaU  not  be  sufficient  to  pay  the  debts  of  the  deceased,  the  ex- 
penses of  the  administration  and  the  allowance  to  the  family  of  the  de* 
ceased,  the  whole,  or  so  much  as  may  be  necessary  of  the  real  estate,  may 
be  sold  for  that  purpose  by  the  executor  or  administrator,  in  the  man- 
ner prescribed  in  this  act."    Waah.  BaL  Gd.  6210  (Pierce's  Gd.  2509). 

[b]  The  Calif omia  Statute  (O.  O.  P.  1517)  Provides:  "No  sale  of  any 
property  of  an  estate  of  a  decedent  is  valid  unless  made  under  order  of 
the  superior  court,  except  as  otherwise  provided  in  this  chapter.  All  sales 
must  be  under  oath  reported  to  and  confirmed  by  the  court  before  the 
title  to  the  property  sold  passes."    En.  March  11,  1872.    Amd.  1880,  92. 

The  Arizona^  Idaho,  Montana,  TTtah  and  Wyoming  Statutes  are  the  same 
as  the  Galifornia,  except  that  instead  of  the  words  "superior  court," 


the  i>ayment  of  debts  in  exoneration 
of  the  general  personalty.  Estate  of 
Woodworth,  31  Cal.  595. 

A  patent  to  land  issued  to  heirs  of 
the  decedent  cannot  be  sold  (Hart- 
ley V.  Brown,  46  Cal.  201) ;  nor  can 
the  interest  of  the  deceased  in  a  tim- 
ber culture  claim.  Haun  v.  Martin, 
48  Or.  304,  86  Pac.  371.  As  to  the 
nle  of  a  pre-emptor's  possessory 
rights,  see  Burch  v.  McDaniel,  2  Wash. 
Ter.  58,  3  Pac.  586  j  and  as  to  the 
ffii^  of  land  occupied  under  the  town- 


site  laws,  see  Gain  v.  Young,  1  Utah, 
361. 

2  Sharp  V.  Loupe,  120  Cal.  89,  52 
Pac.  134,  586;  Huse  v.  Den,  85  Gal. 
890,  20  Am.  St.  Bep.  232,  24  Pac 
790;  Belloe  v.  Bogers,  9  CaL  123, 
127. 

The  statute  applies  only  to  sales 
l^  executors  and  administrators.  It 
has  no  application  to  judicial  sales 
generally,  nor  to  sales  in  pursuance  to 
testamentaiy  authority.  Fallon  v. 
Butler,  21  CaL  24^  81  Am.  Dec  140. 
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This  rale  applies  to  both  real '  and  personal  property ^^  although 
in  some  jurisdictions  it  seems  not  to  be  applicable  to  intangible 
personalty.  Thus  in  Oregon,  an  executor  or  administrator  may 
sell  promissory  notes  or  other  evidences   of  indebtedness,   or 


Arizona  and  Idaho  use  the  words  "probate  court";  Montana,  "district 
court  or  judge  thereof";  and  Wyoming,  "court  or  judge."  Ariz.  Bev.  St. 
1764;  Ida.  Bey.  St.  5491;  Mont.  C.  C.  P.  2642;  Utah  Bey.  St.  3878;  Wyo. 
Bey.  St  4769. 

The  Nevada  Statate  Provides:  "No  sale  of  any  property  of  an  estate  of 
a  deceased  person  shall  be  valid  unless  made  under  an  order  of  the  dis- 
trict court,  except  as  otherwise  provided  in  this  act  or  other  acts;  pro- 
vided, that  when  the  personal  property  of  an  estate  is  insufficient  to  pay 
the  debts  and  expenses  of  administration,  the  administrator  or  executor  of 
such  estate  may,  with  the  approval  of  the  district  judge  written  thereon, 
give  options  and  execute  written  bonds  and  working  leases  and  other  writ- 
ings for  the  working  or  sale  of  mines,  mining  claims  and  mining  property; 


ft  Broadwater  ▼.  Biehards,  4  Mont. 
52,  80,  2  Pac.  544,  546;  Wright  ▼. 
fidwards,  10  Or.  301;  Qilmore  v.  Tay- 
lor, 5  Or.  89;  Weill  v.  Clark,  9  Or. 
387;  Davis  v.  Ford,  15  Wash.  107,  45 
Pac.  739,  46  Pac.  393.  A  sale  by 
executors  without  an  order  of  court  is 
▼oid  when  not  authorized  in  the  will 
otherwise  than  by  a  direction  to  pay 
debts.  Huse  ▼.  Den,  85  Cal.  399,  20 
Am.  St.  Bep.  232,  24  Pac.  790;  Hill 
V.  Den,  54  Gal.  6. 

A  deed  by  an  executor  of  land  be- 
longing to  an  estate  in  which  he  has 
an  interest,  purporting  to  convey  in 
his  individual  capacity  and  also  as 
executor,  passes  his  individual  inter- 
est, but  not  the  interest  of  the  heirs, 
where  the  executor  had  no  authority 
under  the  will  to  convey.  Morrison  y. 
Bowman,  29  Cal.  337. 

4  An  executor  who  sells  or  other- 
wise disposes  of  personal  property 
which  he  believes  to  be  worthless, 
without  an  order  of  court,  is  guilty 
of  conversion,  and  is  liable  to  the 
estate  for  its  value,  with  interest.  Es- 
tate of  Eadovich,  74  Cal.  536,  5  Am. 
Siw  Bep.  466,  16  Pac.  321;  Horton  y. 


Jack,  126  Cal.  521,  58  Pftc  1051. 
In  a  recent  case  executors,  in  selling 
cooperage  without  an  order  of  court, 
became  liable  to  the  estate  for  its 
value.  Estate  of  Scott,  1  Cal.  App. 
740,  83  Pac.  85. 

They  have  no  authority,  without 
an  order  of  court,  to  sell  currency  for 
coin.  In  re  Sanderson  (Cal.),  13  Pac. 
497. 

A  sale  of  personal  property  without 
an  order  may  be  ratified  by  the  court 
if  advantageous  to  the  estate,  or  by 
anyone  interested  to  the  extent  of  his 
interest;  and  demanding  the  proceeds 
of  such  sale  amounts  to  a  ratification. 
Brewster  y.  Baxter,  2  Wash.  Ter.  135, 
3  Pac.  844.    An  executor  who  sells 

• 

timber  without  an  order  of  court, 
and  uses  the  proceeds  for  the  benefit 
of  the  estate,  may  be  estopped  to  in- 
voke the  aid  of  equity  to  cancel  the 
sale.  Davis  v.  Ford,  15  Wash.  107, 
45  Pac.  739,  46  Pac.  393.  In  Mof- 
fitt  V.  Bosencrans,  136  Cal.  416,  69 
Pac.  87,  an  executrix  who  was  the  sole 
residuary  legatee  was  held  estopped 
to  deny  the  validity  of  her  sale  made 
without  order  of  court. 
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dispose  of  them  by  indorsement,  without  any  order  of  court;* 
but  in  California,  the  personal  property  of  a  decedent,  including 
his  notes  and  choses  in  action,  pass  to  the  heirs  or  legatees,  and 
no  sale  thereof  can  be  had  without  an  order  of  court.*  At  the 
common  law,  the  executor  held  the  title  of  the  personal  estate 
of  his  decedent,  and  hence  could  sell  it  without  restraint,  so  long 
as  he  acted  in  good  f aith.^ 


and  upon  the  performance  of  said  written  and  approved  contracts,  may  ex- 
ecute deeds  of  conveyance  of  the  property  so  contracted  to  be  sold,  and 
said  deeds  shall  convey  to  the  grantees,  therein  all  the  right,  title,  estate 
and  claim  of  the  deceased  at  the  time  of  his  death,  or  which  his  estate 
may  have  acquired  since  his  death  by  operation  of  law  or  otherwise,  to 
the  mines,  mining  claims  and  mining  properties  described  therein  and  in 
said  written  and  approved  contracts.  A  copy  of  all  such  approved  con- 
tracts or  writings,  shall  be  filed  with  the  clerk  of  the  court  having  juris- 
diction of  the  settlement  of  said  estate  and  be  a  part  of  the  record  of  the 
settlement  of  said  estate."  Nev.  Comp.  L.  2909;  Nev.  Stats.  1905,  pp.  69, 
70. 

The  North  Dakota  Statute  Pnyvldas:  "No  sale  of  any  property  of  an 
estate  of  a  decedent  is  valid  unless  made  under  order  of  the  county  court, 
except  as  otherwise  hereinafter  provided.  AU  sales  must  be  reported  un- 
der oath  and  confirmed  by  the  county  court,  before  the  title  of  the  prop- 
erty sold  passes."    N.  D.  Bev.  Gd.  8127. 

The  Oklahoma  Statute  is  the  same  as  the  North  Dakota,  except  that  the 
words  ''probate  court"  are  used  in  place  of  the  words  "county  court"  in 
both  instances.    Okl.  Bev.  St.  1642. 

The  Oregon  Statute  Provides:  "No  sale  of  the  property  of  an  estate  is 
valid  unless  made  by  order  of  the  court  or  judge  thereof,  as  in  this 
title  prescribed,  unless  herein  otherwise  provided.  The  application  for 
an  order  of  sale  shaU  be  by  the  petition  of  the  executor  or  administrator, 
and  in  case  of  real  property,  a  citation  to  the  heirs  and  others  interested 
in  such  property."    Or.  B.  &  0.  Gd.  1168. 

The  Oregon  Statute  Further  Provides:  "When  a  testator  shaU  make 
provision  in  his  will  for  the  sale  or  disposition  of  all  or  any  particular 
portion  of  his  estate  the  same  may  be  sold  or  disposed  of  as  directed,  by 
the  executor  or  administrator,  with  the  wiU  annexed,  without  an  order  of 


6  In  Oregon  an  administrator  ob- 
tains the  title  to  promissoiy  notes  or 
other  evidence  of  indebtedness  held 
by  the  intestate  at  his  death,  and  may 
sell,  transfer  and  indorse  them  with- 
out an  order  of  court.  Weider  v. 
Osbom,  20  Or.  307,  25  Pac.  715. 

•  Bovard  v.  Dickenson,  131  GaL  162, 


63  Plae.  162;  Wickersham  v.  Johnston, 
104  Gal.  407,  43  Am.  St.  Bep.  118,  38 
Pnc.  89.  In  these  cases  it  is  held  that 
the  law  of  a  sister  state  on  this  ques- 
tion is  presumed  to  be  the  nme  as 
the  law  of  Galif  omia. 

T  Bankin  v.  Newman,  114  CkL  635^ 
46  Pac  742,  34  L.  B.  A.  265, 
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§  872.  Necessity  of  Return  and  Oonflrmation  of  Sale  * — ^AIl 
sales  must  be  reported  to  the  court  and  confirmed  before  title 
passes.'  The  report  must  be  made  under  oath,  but  a  recital  in 
the  order  of  confirmation  that  it  was  so  made  iis  conclusive 
against  collateral  attack.^  If  the  decedent  directs  his  personal 
representatiyes  to  make  a  sale,  as  executors  of  his  will  and  as 
a  part  of  their  administration  of  the  estate,  not  as  trustees  of 
an  express  trust,  it  will  none  the  less  be  ineffective  without  con- 
firmation hy  the  court;  but  if  the  property  is  devised  to  them 
in  trust  to  make  the  sale  and  distribute  the  proceeds,  it  may  be 
sold  by  them  as  trustees  without  the  necessity  of  reporting  the 
sale  or  having  it  confirmed  by  the  court.^^ 

§  373.  Petition  for  Sale  and  Objections  Thereto.f— All  peti- 
tions for  orders  of  sale  must  be  in  writing,  setting  forth  the  facts 


the  conrt  therefor,  but  he  shaU  be  bound  to  conduct  the  sale  and  make  a 
return  thereof  in  all  respects  as  if  it  were  made  by  order  of  the  court,  un- 
less there  are  special  directions  in  the  will  concerning  the  manner  and 
terms  of  sale,  in  which  case  he  shall  be  governed  by  such  directions  in 
such  respects;  and  all  sales  of  real  property  for  other  purposes  than  the 
payment  of  funeral  expenses,  charges  of  administration,  or  claima  against 
the  estate  which  have  been  made  in  accordance  with  the  provision  of  any 
such  will,  and  where  the  property  has  been  sold  and  transferred  in  good 
faith  and  consideration  paid  therefor,  are  hereby  declared  in  aU  respects 
valid  and  binding."    Or.  B.  &  C.  Cd.  1182;  Or.  Gen.  Laws,  1907,  p.  332. 

The  South  Dakota  Statute  is  the  same  aa  the  North  Dakota.  8.  D. 
Pro.  Cd.  193. 

The  Washington  Statute  Provides:  ''No  sale  or  mortgage  of  any  prop- 
erty shall  be  valid  unless  made  under  order  of  the  court,  unless  otherwise 
provided  by  law."    Wash.  Bal.  Cd.  6250  (Pierce's  Od.  2557). 


8  See  the  statutes  under  the  pre- 
ceding section;  Dennis  v.  Winter,  63 
Gal.  16;  State  v.  Cunningham,  6 
Idaho,  113,  53  Pac.  451.  No  sale  of 
any  property  of  a  deceased  person 
passes  title  unless  confirmed,  and  it 
is  immaterial  whether  it  was  made  to 
pay  a  debt  of  the  estate  or  a  debt  of 
the  sole  legatee.  Horton  v.  Jack,  115 
QiL  29,  46  Pac.  920. 

An  approval  by  the  court  of  an  ex- 


ecutor's  accounts,  in  which  he  has 
charged  himself  with  money  received 
from  a  sale,  is  not  a  confirmation  of 
the  sale;  neither  is  a  clause  in  a  de- 
cree of  distribution  confirming  and 
approving  all  his  acts.  Estate  of  De- 
laney,  49  CaL  76. 

0  Dennis  v.  Winter,  63  CaL  16; 
McKinlay  v.  Tuttle,  42  Cal.  570. 

10  Estate  of  Pforr,  144  CaL  121, 
77  Pac  825;  section  376,  posU 


•See  forms  numbers  gg9,  tSl,  255,  264,  VoL  IL 
^Bee  forms  numbers  218-224,  VoL  U. 
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that  sbow  a  necessity  for  the  sale;  and,  upon  the  hearing,  any 
person  interested  in  the  estate  may  file  his  written  objections, 
which  must  be  heard  and  determined.  However,  a  failure  to 
allege  facts  showing  the  sale  to  be  necessary  will  not  invalidate 
subsequent  proceedings,  if  the  defect  is  supplied  by  the  evidence 
at  the  hearing,  and  the  general  facts  disclosing  the  necessity  are 
stated  in  the  order  of  sale.[c] 

§  374.  Proceeding  for  Sale  of  Entire  Estate. — ^If  it  appears 
to  the  court  that  the  estate  is  insolvent,  or  that  a  sale  of  all  of 
it  will  be  necessary  to  pay  the  family  allowance,  expenses  of 
administration,  and  the  debts,  there  need  be  but  one  petition 
filed,  one  order  of  sale  made,  and  one  sale.  And  when  a  petition 
for  the  sale  of  any  property  for  any  of  the  purposes  herein  named 
is  presented,  the  court  must  inquire  fully  into  the  probable 
amount  required  to  make  such  payments,  and  if  there  is  no  more 
property  than  sufficient  to  pay  the  same,  may  require  only  one 
proceeding  for  the  sale  of  the  entire  estate,  in  which  case  the 
petition  must  set  forth  substantially  the  facts  required  by  section 
three  hundred  and  ninety-seven,  [d] 

[c]  Tbe  OaUfamla  Statute  (O.  O.  P.  1618)  Provides:  <«AU  petitions  for 
orders  of  sale  must  be  in  writing,  setting  forth  the  facts  showing  the  sale 
to  be  necessary,  and,  upon  the  hearing,  any  person  interested  in  the  estate 
may  file  his  written  objections,  which  must  be  heard  and  determined.  A 
failure  to  set  forth  the  facts  showing  the  sale  to  be  necessary  will  not  in- 
validate the  subsequent  proceedings,  if  the  defect  be  supplied  by  the 
proofs  at  the  hearing,  and  the  general  facts  showing  the  necessity  be  stated 
in  the  order  directing  the  sale."    En.  March  11,  1872.    Amd.  1873-74,  367. 

The  Arizona,  Idaho,  Montana,  North  Dakota,  Oklahoma^  South  Dakota, 
and  Wyoming  Statutes  are  the  same  as  the  California.  Ariz.  Be  v.  St.  1765; 
Ida.  Eev.  St.  5492;  Mont.  C.  C.  P.  2643;  N.  D.  Eev.  Cd.  8127;  Okl.  Eev.  St. 
1643;  8.  D.  Pro.  Cd.  194;  V^'yo.  Eev.  St.  4770. 

The  Nevada  and  Washington  Statutes  Provide:  "All  applications  for 
orders  of  sale  shall  be  by  petition  in  writing,  in  which  shall  be  set  forth 
the  facts  showing  the  sale  to  be  necessary,  and,  upon  the  hearing,  any  person 
interested  in  the  estate  may  file  written  objections,  which  shall  be  heard 
and  determined."  Nev.  Comp.  L.  2910;  Wash.  BaL  Cd.  2651  (Pierce's  Cd. 
2559). 

[d]  The  California  Statute  (O.  0.  P.  1619)  Provides:  "When  it  appears 
to  the  court  that  the  estate  is  insolvent,  or  that  it  will  require  a  sale  of  all 
the  property  of  the  estate  of  every  character^  to  pay  the  family  allowance, 
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§  376.  Persons  Applying  for  or  Making  Sale.— It  is  the 
province  of  the  executor  or  administrator  to  apply  to  the  court 
for  an  order  to  sell  real  estate  of  the  decedent  whenever  a  sale 
appears  to  be  necessary  or  advisable;  but  if  he  fails  to  do  so^ 
any  person  interested  in  the  estate  may  take  the  initiative  and 
make  application.^^  Where  a  person  assumes  to  act  as  admin- 
istrator who  has  not  taken  out  letters,  given  a  bond,  or  taken 
the  oath  of  office,  a  sale  made  by  him  has  no  force  or  effect.^^ 
And  where  there  are  two  executors,  the  validity  of  a  sale  con- 
ducted by  one  of  them  alone  is  questionable.** 


expenses  of  administration,  and  debts,  there  need  be  but  one  petition  filed, 
but  one  order  of  sale  made,  and  but  one  sale  had,  except  in  the  case  of 
perishable  property,  which  may  be  sold  as  provided  in  section  fifteen  hun- 
dred and  twenty-two.  The  court,  when  a  petition  for  the  sale  of  any 
property  for  any  of  the  purposes  herein  named  is  presented,  must  inquire 
fully  into  the  probable  amount  required  to  make  all  such  payments,  and  if 
there  be  no  more  estate  than  sufficient  to  pay  the  same,  may  require  but  one 
proceeding  for  the  sale  of  the  entire  estate.  In  such  caae  the  petition 
must  set  forth  subsfantiaUy  the  facts  required  by  section  fifteen  hundred  and 
thirty-seven."    En.  March  11,  1872.    Amd.  1873-74,  367;  1880,  92. 

The  Arizona,  Idaho, '  Montana,  North  Dakota^  South  Dakota,  TTtah,  and 
Wyoming  Statutes  are  practically  the  same  as  the  California,  except  that 
instead  of  the  word  ' '  court '  *  after  the  word  ' '  The ' '  in  the  second  sentence 
of  the  section,  Arizona  and  Idaho  have  the  words  "probate  court";  Montana 
and  Wyoming,  "court  or  judge'';  and  North  and  South  Dakota,  "county 
court."  The  Utah  statute  contains  only  the  first  part  of  the  section,  to 
and  including  the  words  "and  but  one  sale  had."  Ariz.  Bev.  St.  1766; 
Ida.  Bev.  St.  5493;  Mont.  C.  C.  P.  2644;  N.  D.  Bev.  Cd.  8128;  S.  D.  Pro.  Cd. 
195;  Utah  Bev.  St.  3879;  Wyo.  Bev.  St.  477L 

The  Oklahoma  Statute  Provides:  "When  it  appears  to  the  court  that 
the  estate  is  insolvent,  or  that  it  will  require  a  sale  of  all  the  property  of 
the  estate  of  every  character,  chargeable  therewith,  to  pay  the  family  allow- 
ance, expenses  of  administration  and  debts,  there  need  be  but  one  petition 
filed,  but  one  order  of  sale  made,  and  but  one  sale  had,  except  in  cases  of 
perishable  property,  which  may  be  sold  as  provided  in  section  1647.    The 


11  See  section  418,  post. 

12  Staples  V.  Connor,  79  CaL  14,  21 
Pac.  380;  Pryor  v.  Downey,  50  CaL 
388,  19  Am.  Bep.  656.  A  sale  is  not 
invalid  because  the  administrator's 
bond,  which  was  approved  after  a 
second  decree  was  made,  referred  to  a 
former  decree  of  sale  which  had  been 
■et  aside  as  erroneous.       Burria  v. 


Kennedy,  108  CaL  331,  41  Pac  458. 
But  an  order  to  sell  made  on  the 
application  of  one  who  has  no  inter- 
est in  the  estate  is  without  jurisdie- 
tioxL  Stark  v.  Kirchgraber,  186  Mo* 
633,  105  Am.  St.  Bep.  629,  85  S.  W. 
868. 

18  Gregory  ▼•  McPhenon,  13  OaL 
662. 
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§  376.  Disqualification  of  Executor  to  Purchase. — ^The  law, 
for  obvious  reasons,  forbids  an  executor  to  purchase,  either 
directly  or  indirectly,  at  his  own  sale,  or  to  be  in  any  way  in- 
terested in  the  sale.[e]  Nevertheless  if  he  does  purchase,  the 
sale  is  voidable  merely  and  not  void,  and  the  right  of  the  heirs 
to  question  its  validity  may  be  lost  by  laches,^*  or  by  accepting 
the  benefits  thereof.^'  It  is  their  right,  however,  to  regard  him 
as  holding  the  title  for  them  in  trust,  and  to  compel  him  to  con- 
vey to  them,  if  they  act  seasonably,  regardless  of  the  existence 
of  any  fraudulent  intent;  and  for  this  purpose  it  is  immaterial 
whether  he  purchases  directly  or  through  a  third  person.*®    But 


probate  eonrt  when  a  petition  for  the  sale  of  any  property  for  any  of  the 
purposes  herein  named,  is  presented,  must  inquire  fully  into  the  probable 
amount  required  to  make  all  such  payments  and  if  there  be  no  more  estate 
chargeable  therewith  than  sufficient  to  pay  the  same,  may  require  but  one 
proceeding  for  the  sale  of  the  entire  available  estate.  In  such  case  the 
petition  must  set  forth  aU  the  facts  required  by  the  second  section  of  the 
following  article  relating  to  sales  of  real  estate."    Okl..Rev.  St.  1644. 

The  Oregon  Statute  ProTldes:  *'When  the  inventory  of  an  estate  shows, 
or  it  otherwise  appears  to  the  satisfaction  of  the  county  court  or  judge  there- 
of, that  all  the  property  left  by  the  deceased  within  the  jurisdiction  of  the 
court  does  not  exceed  in  value  the  sum  of  three  hundred  and  fifty  dollars, 
the  county  court  or  judge  thereof  may  order  the  property  sold,  if  any  sale 
thereof  be  necessary,  without  notice,  or  upon  such  notice  as  the  court  or 
judge  thereof  may  direct  in  a  summary  manner,  at  publie  or  private  sale 
and  with  or  without  appraisement;  and  in  such  cases  the  notice  of  appoint- 
ment of  the  administrator  may  be  given  by  posting  the  same  in  three  publie 
places  of  the  county  for  four  weeks  successively,  and  n'otiee  of  the  filing 
of  the  final  account  may  be  given  in  the  same  manner."  Or.  B.  ft  0.  Cd. 
1177. 

[e]  The  Calif onila  Statute  (O.  0.  P.  1576)  Provides:  "No  executor  or 
administrator  must,  directly  or  indireetly,  purchase  any  property  of  the  es- 


14  Boyd  V.  Blankman,  29  Cal.  19, 
S7  Am.  Dec  146;  Burris  v.  Kennedy, 
108  Gbl.  331,  41  Fae.  458;  Mason  v. 
Odum,  210  111.  471,  102  Am.  St.  Eep. 
180,  71  N.  E.  386;  Shelby  v.  Greigh- 
ton,  65  Neb.  485,  101  Am.  St.  Bep. 
630,  91  N.  W.  369;  Gibson  v.  Herriott, 
55  Ark.  85,  29  Am.  St  Bep.  17,  17 
S.  W.  589. 

In  an  action  to  set  aside  the  pur- 
ehase,  evidence  of  other  purchases  by 


the  defendants  jointly  is  competent 
where  the  transactions  seem  to  be  con- 
nected.   Tracy  v.  Craig,  55  Gal.  91. 

IS  Heddis  v.  Kenney,  176  Mo.  200, 
98  Am.  St.  Bep.  496,  75  S.  W.  633. 

1<  Guerrero  v.  Ballerino,  48  CaL 
118;  Boyd  v.  Blankman,  29  CaL  20, 
87  Am.  Dee.  146;  O'Connor  v.  Flynn, 
57  Cal.  293;  Layton  v.  Hogue,  5  Or. 
93.  When  an  administrator  pur- 
ehases  at  his  own  sale,  the  equitabla 
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he  has  a  perfect  right  to  purchase  from  one  to  whom  the  sale 
has  been  made,  after  the  close  of  the  administration  and  the 
termination  of  his  trusteeship,  for  then  the  principle  that  a 
trustee  must  not  deal  with  himself  is  no  longer  applicable.^^ 

§  377.  General  Validity  and  Effect  of  Sale — ^The  authority 
of  probate  courts  to  order  the  sale  of  real  property  of  a  decedent 
is  derived  from  the  statutes.  The  proceedings  for  such  sales 
must,  therefore,  be  conducted  in  conformity  with  the  statutory 
proTisions,  else  purchasers  will  not  acquire  a  good  title.  The 
validity  of  a  sale,  however,  is  not  dependent  upon  a  literal  com- 


tate  he  represents,  nor  most  he  be  interested  in  any  sale.''    En.  March  11, 
1872. 

The  Arizona,  Idaho,  Montana^  North  Dakota,  Oklahoma,  Sonth  Dakota, 
TTtah,  and  Wyoming  Statntes  are  the  same  as  the  California:  Ariz.  Bev.  St. 
1815;  Ida.  Bev.  St.  5543;  Mont.  C.  C.  P.  2708;  N.  D.  Bev.  Od.  8152;  Okl. 
Bev.  St.  1690;  S.  D.  Pro.  Cd.  239;  Utah  Bev.  St.  3884;  Wjo.  Be  v.  St.  4816. 

The  Nevada  Statute  Provides:  "No  executor  or  administrator  shaU  di- 
rectly or  indirectly  purchase  any  property  of  the  estate  he  represents." 
Nev.  Comp.  L.  2949. 

The  Oregcm  Statute  Provides:  "AU  purchases  of  the  property  of  the 
estate  by  an  executor  or  administrator,  however  made,  whether  directly  or 
indirectly,  are  prohibited,  and  if  made,  are  void."    Or.  B.  Ss  G.  Cd.  1193. 


title  of  the  heirs  is  not  devested,  and 
may  be  conveyed  after  the  sale.  Boyd 
V.  Blankman,  29  Cal.  19,  87  Am.  Dee. 

146. 

Where  an  administrator  purchases 
through  a  third  person,  who  pays  no 
money,  and  agrees  to  hold  the  title 
for  the  administrator,  such  third  per- 
son and  all  buying  from  him  with  no- 
tice hold  the  property  in  trust  for 
the  heirs.  Scott  v.  Umbarger,  41  CkL 
410.  See,  too,  Bergin  v.  Haight,  99 
Cal.  52,  33  Pac  760. 

Where  one  purchases  the  property 
of  an  estate  under  an  express  agree- 
ment with  the  administratrix  that  the 
purchase  shall  be  for  her  undivided 
benefit,  the  transaction  cannot  be  up- 
held, for  it  is  indirectiy  a  purchase  by 
her.  Jones  v.  Hanna,  81  CaL  507,  22 
ProbaU  Law — 88 


Pac.  883;  Burnett  v.  Lyford,  98  Gal. 
114,  120,  28  Pac.  855. 

An  administrator  who  induces  an 
heir  by  representations  false  in  fact, 
though  made  without  fraudulent  in- 
tent, to  convey  to  him  an  interest  in 
the  estate  which  he  then  procures  to 
be  distributed  to  himself  becomes  an 
involuntary  trustee  for  the  heirs. 
Wingerter  v.  Wingerter,  71  CaL  105, 
11  Pac.  853. 

An  executor  purchasing  at  his  own 
sale  will  be  credited  with  the  price 
paid  and  the  expenditures,  and  be 
charged  with  the  rents.  O'Connor 
V.  Flynn,  57  Cal.  293. 

n  Burris  v.  Adams,  96  OaL  664, 
81  Pae.  566;  la  10  MiUenovich,  6 
Nev.  161. 
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pliance  with  the  statutes;  a  substantial  compliance  is  sufficient." 
The  filing  of  a  petition  for  a  sale,  and  perhaps  the  giving  of 
notice  and  opportunity  for  hearing  are,  under  the  statutes,  juris- 
dictional and  essential  to  the  authority  of  the  court  to  order  a 
sale;  but  when  the  court,  by  petition  and  notice,  once  acquires 
jurisdiction,  subsequent  errors  in  the  exercise  of  its  jurisdiction 
will  not  render  the  sale  void,**  or  vulnerable  to  collateral  attack.**^ 
The  proceedings  for  the  sale  of  real  estate  of  a  deceased  person 
are  in  the  nature  of  an  action,  the  presentation  of  the  petition 
being  the  commencement  and  the  order  of  sale  the  judgment. 
The  order  of  sale,  made  after  notice  to  interested  parties  and 
after  examination  of  the  evidence  produced  at  the  hearing,  is 
an  adjudication  that  a  sale  is  necessary  or  expedient;  and  it  is 
conclusive  and  binding  upon  the  executor  or  any  interested 
party,  unless  he  takes  an  appeal  therefrom.^ 


IB  Estate  of  O  'Sulliyan,  84  Gal.  447, 
24  P&o.  281;  Silyerman  ▼.  Gundel- 
finger,  82  Gal.  549,  23  Pac.  12;  Janes 
V.  Throckmorton,  57  GaL  368,  387; 
Haynes  ▼.  Meeks,  20  GaL  288;  Greg- 
ory ▼.  HcPherson,  13  GaL  562;  Stuart 
▼.  Allen,  16  GaL  473,  76  Am.  Dee. 
551;  Wright  v.  Edwards,  10  Or.  298. 

19  Burris  v.  Kennedy,  108  GaL  331, 
41  Pac.  458;  Ions  ▼.  Harbison,  112 
Gal.  260,  44  Pac.  572;  Gilmore  ▼.  Tay- 
lor, 5  Or.  89;  Ackerson  ▼.  Orchard,  7 
Wash.  377,  34  Pac.  1106,  35  Pac  605; 
Furth  ▼.  United  States  Mortgage  Go., 
13  Wash.  73,  42  Pac.  523.  The  ques- 
tion of  heirship  does  not  arise  on  an 
application  for  the  sale.  Estate  of 
Houck,  23  Or.  10,  17  Pac.  461. 

The  code,  conferring  jurisdiction  on 
probate  courts  to  sell  the  estates  of 
decedents,  does  not  give  them  juris- 
diction to  determine  disputes  between 
the  heirs  or  representatives  of  a  de- 
ceased and  third  persons.  Theller  ▼• 
Such,  57  GaL  447. 

20  Baum  ▼.  Boper,  132  GaL  42,  64 
Pac  128;  Burris  v.  Adams,  96  GaL 
•64^  81  Pao.  565;  Halleck  v.  Moss,  22 


Gal.  266;  McKenna  v.  Gosgrove,  41 
Wash.  332,  83  Pac.  240;  Blackman  v. 
Mulhall,  19  S.  D.  534,  104  N.  W. 
250. 

A  sale  cannot  be  impeached   col- 
laterally by  showing,  contrary  to  the 
petition  for  a  license,  that  there  were 
In  fact  no  debts  against  the  estate.' 
BicGauley  v.  Harvey,  49  GaL  497. 

A  sale  cannot  be  attacked  collater- 
ally on  the  ground  that  more  land 
than  was  necessary  was  sold,  or  that 
the  order  of  sale  was  fraudulently 
procured  by  the  administrator  to 
raise  money  to  pay  a  debt  which 
had  already  been  satisfied.  Boyd  y. 
Bkinkman,  29  Cal.  19,  87  Am.  Dec 
146. 

21  Estate  of  Leonis,  138  Gal.  194, 
71  Pac  171;  Piyor  v.  Dovmey,  50 
GaL  388,  19  Am.  Bep.  656;  Estate  of 
Bpriggs,  20  Gal.  121;  Haynes  ▼• 
Meeks,  20  GaL  288. 

As  to  the  estoppel  of  heirs  to  ques- 
tion a  sale  where  they  accept  the  bene- 
fits thereof,  see  Gampbell  v.  Drais,  125 
GaL  253,  57  Pac  994;  Ions  v.  Harbi- 
son, 112  GaL  260,  44  Pkkc  572;  Town- 
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§  378.  Betum  of  Account  of  Sale.* — ^An  executor  or  admin- 
istrator who  has  made  a  sale  of  any  property,  real  or  personal, 
of  the  estate,  must,  within  thirty  days  thereafter,  return  to  the 
court  a  verified  account  thereof.  If  he  neglects  to  do  so,  he  may 
be  punished  by  attachment  or  have  his  letters  revoked,  [f  ] 

§  379.  Law  Governing  Sale  in  Case  of  CShange  in  Statute. — 
The  authority  of  a  court  to  order  a  sale  of  the  property  of  a 
deceased  person  must  be  found  in  the  law  as  it  exists  at  the  time 
of  his  death,  for  his  property  then  passes  to  his  heirs  or  devisees, 
subject  only  to  such  burdens  and  conditions  as  the  law  of  that 
date  imposes,  and  their  rights  thus  vested  cannot  be  defeated 
or  impaired  by  subsequent  legislation  attempting  to  impose 
other  burdens  or  to  authorize  a  sale  in  cases  where  sales  were 
hitherto  unauthorized.^    However,  the  rights  of  heirs  are  sub- 

[f]  The  OaUfomia  Statute  (O.  O.  P.  1575)  Provides:  ''When  a  sale  has 
been  made  by  an  executor  or  administrator  of  any  property  of  the  estate, 
real  or  personal,  he  must  return  to  the  court,  within  thirty  days  there- 
after, an  account  of  sales,  verified  by  his  affidavit,  or  in  case  of  his  absence 
from  the  county,  or  other  inability,  by  the  affidavit  of  his  attorney.  If 
he  neglects  to  make  such  return,  he  may  be  punished  by  attachment,  or  his 
letters  may  be  revoked,  one  day's  notice  having  been  first  given  him  to 
appear  and  show  cause  why  such  attachment  should  not  issue,  or  such 
revocation  should  not  be  made."  £n.  March  11,  1872.  Amd.  1880,  98; 
1897,  58. 

The  Arizona  Statute  Provides:  "When  a  sale  has  been  made  by  an  ex- 
ecutor or  administrator,  of  any  property  of  the  estate,  real  or  personal,  he 
must  return  to  the  probate  court,  at  its  next  term  thereafter,  an  account  of 
sales,  verified  by  his  affidavit.  If  he  neglects  to  make  such  return  he  may 
be  punished  by  attachment,  or  his  letters  may  be  revoked,  one  day's  notice 
having  been  first  given  him  to  appear  and  show  cause  why  such  attachment 
should  not  issue  or  such  revocation  should  not  be  made."  Ariz.  Bev.  St. 
1814. 

The  Idaho,  Montana,  North  Dakota^  Oklahoma,  South  Dakota,  TTtah,  and 
Wyoming  Statutes  are  the  same  aa  the  Arizona,  except  that  in  place  of  the 

send  V.  Tallant,  33  CaL  45,  91  Am.  Cal.  396,  73  Am.  St.  Bep.  58,  58  Pac. 

I>ec.  617.  59;   Estate  of  Noon   (Or.),  88  Pac. 

As  to  the  restraining  of  a  sale  by  ^^g     proceedings    for   the    sale   are 

injunction,  see  Demans  v.  Barker,  33  ,  ,       , 

Wash.  200,  74  Pac.  362.  governed  by  the  statute  in  force  at 

22  Estate  of  Boach,  139  Cal.  17,  ^^^  *i™«-  Bichardaon  ▼.  Musser,  54 
72  P&c.  393;  Estate  of  Packer,  125      CaL  196, 
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ject  to  the  burden  of  the  debts  of  their  ancestor,  which  the  real 
estate  may  be  sold  to  pay;  and  a  statute  permitting  a  mortgage 
of  the  unadministered  estate  to  pay  the  debts,  passed  after  the 
death,  does  not  create  a  new  burden,  nor  interfere  with  the 
vested  rights  of  the  heirs,  but  provides  merely  for  a  change  in 
the  form  of  the  burden,  which  is  within  the  power  of  the  legis- 
lature.^ 

§  380.  Sale  Under  Authority  of  Will.'^— When  a  will  author- 
izes or  directs  property  of  the  testator  to  be  sold,  the  executor 
may  sell  it  without  an  order  of  court,  either  at  public  or  private 
sale,  and  with  or  without  notice,  as  he  may  determine,  except 
that  any  directions  in  the  will  as  to  the  mode  of  selling,  or  the 
particular  property  to  be  sold,  must  be  observed,  [g]    If  the  will 

words  "probate  court,  at  its  next  term,"  Montana  contains  the  words 
''court  or  jadge  within  thirty  days";  North  and  South  Dakota,  the  words 
<' county  court,  at  its  next  term";  Utah  and  Wyoming,  the  words  "court, 
within  thirty  days."  Idaho  Eev.  St.  5542;  Mont.  C.  C.  P.  2707;  N.  D.  Bev. 
Cd.  8152;  Okl.  Bev.  St.  1689;  S.  D.  Pto.  Gd.  238;  Utah  Bev.  St.  3883;  Wyo. 
Bey.  St.  4815. 

The  Nevada  Statate  Provides:  '' Whenever  a  sale  has  been  made  by  an 
executor  or  administrator  of  any  property  of  the  estate,  real  or  personal,  it 
shall  be  his  duty  to  return  to  the  district  court  a  return  of  sale  thereof 
within  flye  days  after  making  such  sale.  If  he  neglects  to  make  such  return 
he  may  be  punished  as  for  a  contempt  or  his  letters  may  be  revoked,  one 
day's  notice  having  first  been  given  him  to  appear  and  show  cause  why  he 
should  not  be  punished  for  a  contempt  or  his  letters  should  not  be  revoked, 
and  his  appearance  may  be  eompeUed  by  attachment  or  other  proper  pro- 
cess."   Nev.  Gomp.  L.  2948. 

[g]  The  Calif omia  Statate  (O.  O.  P.  1561)  Provides:  ''When  property  is 
directed  by  the  will  to  be  sold,  or  authority  is  given  in  the  will  to  sell 
property,  the  executor  may  sell  any  property  of  the  estate  without  order  of 
the  court,  and  at  either  public  or  private  sale,  and  with  or  without  notice, 
as  the  executor  may  determine;  but  the  executor  must  make  return  of  such 
salea,  as  in  other  cases;  and  if  directions  are  given  in  the  will  as  to  the  mode 
of  selling,  or  the  particular  property  to  be  sold,  such  directions  must  be 
observed.  In  either  case  no  title  passes  unless  the  sale  be  confirmed  by 
the  court"    En.  March  11,  1872.    Amd.  1873-74,  371;  1880,  96. 

The  ArlEOiUK  Idalio,  Montana^  North  Dakota,  Oklahoma,  Sooth  Dakota, 
TTtah,  Washington,  and  Wyoming  Statatas  are  the  same  as  the  Galif  omia, 

»  Murphy  v.  Farmers '  etc.  Bank,  131  GaL  115,  63  PlM.  868. 
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confers  a  mere  power  of  sale  on  the  executor,  the  sale  must  be 
reported  by  him  to  the  court  and  be  confirmed  before  the  title 
to  the  property  passes;  but  no  such  return  or  confirmation  is 
necessary  if  the  legal  estate  is  devised  to  him  in  trust  for  the 
purpose  of  carrying  out  the  provisions  of  the  will,  for  in  such 
a  case  the  freehold  vests  in  him  on  the  death  of  the  testator.^ 


except  that  Montana  inserts  the  words  ''or  judge"  after  the  word  "court" 
in  both  instances;  and  North  and  South  Dakota  insert  the  word  "county" 
before  the  word  "court"  in  both  instances.  Oklahoma  inserts  the  word 
"probate"  before  the  word  "court."  Ariz.  Eev.  St.  1800;  Ida.  Rev.  St. 
5528;  Mont.  C.  C.  P.  2693;  N.  D.  Rev.  Gd.  8144;  Okl.  Bev.  St.  1675;  S.  D. 
Pro.  Gd.  224;  Utah  Bey.  St.  3881;  Wash.  BaL  Gd.  6292  (Pierce's  Gd.  2600); 
Wyo.  Bev.  St.  4801. 

The  Arizona  Statute,  besides  as  above,  further  provides:  "Whenever,  in 
a  willy  power  is  given  to  an  executor  to  sell  any  property  of  the  testator, 
no  order  of  the  probate  judge  shall  be  necessary  to  authorize  the  executor 
to  make  such  sale,  and  when  any  particular  directions  are  given  by  the 
testator  in  his  will  respecting  the  sale  of  any  property  belonging  to  his 
estate,  the  same  shall  be  followed,  unless  such  directions  have  been  an- 
nulled or  suspended  by  order  of  the  court,  as  in  this  act  provided."  Ariz. 
Bev.  St.  1915. 

The  Nevada  Statute  Provides:  "When  such  provision  has  been  made,  or 
any  property  directed  by  will  be  sold  for  any  purpose,  the  executor  or  admin- 
istrator, with  the  will  annexed,  may  proceed  to  sell,  as  directed  by  the  wiU, 


24  Estate  of  Pforr,  144  Oal.  121, 
77  Pae.  825;  Bennalack  v.  ]Etichards, 
116  GaL  405,  48  Pac.  622;  Morf- 
few  V.  San  Francisco  &  S.  B.  B.  Go., 
107  Gal.  587,  40  Pftc.  810;  Estate 
of  Williams,  92  GaL  183,  28  Pae.  227, 
679;  Perkins  v.  Oridley,  50  Gal.  97; 
Estate  of  Durham,  49  GaL  490;  Es- 
tate of  Delaney,  49  Gal.  76;  Estate 
of  Walker,  149  GkL  214,  85  Pftc 
810;  Northrop  v.  Marqnam,  16  Or. 
173,  18  Pae.  449;  Brown  v.  Brown,  7 
Or.  285. 

A  win  whieh  expressly  empowers  an 
executor  to  sell  land  without  any  ref- 
erence to  the  probata  court  is  Uke  a 
power  of  attorney,  and  is  to  be  con- 
sulted as  the  source  of  power  to  con- 
vey. Larco  ▼•  Gasaneuava,  80  GaL 
660. 


Where  a  will  authorizes  the  exeeiH 
tor  to  sell  the  property,  if  necessary 
for  support  of  the  widow  and  chil- 
dren, such  authority  does  not  include 
power  to  mortgage.  Webb  v.  Winter 
(GaL),  65  Pac.  1028. 

Where  a  will  provides  that  executors 
holding  the  homestead  in  trust  shall 
not  sell  it  until  necessary,  and  that 
the  same  shall  be  used  by  wife  and 
children,  the  executors  have  authority 
to  seU  the  homestead  if  it  becomes 
necessary.  Etchebome  v.  Auzerais, 
45  Gsl.  121. 

A  win  merely  charging  lands  with 
specific  debts  does  not  give  the  ex- 
ecutor power  to  sell  to  enforce  the 
charge,  but  the  lands  descend  to  the 
heir  or  devisee,  subject  thereto.  Wor- 
ley  V.  Taylor,  21  Or.  589,  28  Am.  St. 
Bep.  771,  28  Pftc  903. 


A  mle  hj  m  executor  under  a  power  eootaiiied  in  Ike  will  is 
not  a  jndieial  mle.  He  is  regarded  aa  the  donee  of  a  power,  and 
tbe  sale  is  treated  aa  if  made  nnder  a  power.  It  is  neeeasary  that 
the  wUl  be  admitted  to  probate  before  the  power  can  become 
effective,  and  the  sale  made  thereunder  is  subject  to  eonfinna- 
tion  by  the  court ;  but  in  other  respects  the  contract  of  purehase 
between  the  executor  and  his  yendee  is  attended  with  the  same 
incidents  and  receiyes  the  same  construction  as  any  similar  con- 
tract between  other  yendors  and  yendees.  The  purchaser  can 
repudiate  his  contract  only  for  such  reasons  as  would  justify 
the  repudiation  of  any  other  contract  of  sale.  It  is  incumbent 
upon  him  to  examine  the  title  for  himself,  and  to  point  out  any 
objections  he  may  have  to  the  title  tendered  him  by  the  executor. 
After  the  sale  is  made,  he  cannot  object  to  its  confirmation  by 
reanfm  of  the  possible  existence  of  facts  which  may  impair  or 
defeat  the  title.  Confirmation  is  for  the  protection  of  the  estate, 
and  the  scope  of  investigation  by  the  court  is  limited  to  ascer- 
taining whether  the  sale  was  legally  made,  fairly  conducted,  and 
for  a  reasonable  price.  However,  he  is  entitled  to  file  objections 
to  a  confirmation,  and  may  appeal  from  an  order  confirming  the 
sale  and  directing  the  making  of  a  conveyance.^  On  the  other 
hand,  when  the  executor  has  made  a  valid  contract  of  sale,  he 
is  in  duty  bound  to  make  return  thereof  to  the  court  for  con- 

withoat  an  order  of  the  district  court,  but  he  ehall  be  bound  to  give  notice 
of  tbe  tale,  and  proceed  in  all  respects  aa  if  acting  nnder  an  order  of  sale 
from  the  court.  8uch  sale  shall  not  be  valid  until  confirmed  hy  the  court." 
Kev.  Comp.  L.  2935. 

Tbe  Oregon  Statate  Provldea:  "When  the  testator  shall  make  provision 
in  his  will  for  the  sale  or  disposition  of  all  or  any  particular  portion  of  his 
estate,  for  the  payment  of  funeral  charges,  expenses  of  administration,  or  of 
claims  against  the  estate,  the  property  so  appropriated  may  be  sold  or  disr 
posed  of  as  directed,  by  the  executor  or  administrator  with  the  will  an- 
nexed, without  an  order  of  the  court  therefor;  but  he  shall  be  bound  to 
conduct  the  sale  and  make  a  return  thereof  in  all  respects  as  if  it  were  made 
by  order  of  the  court,  unless  there  are  special  directions  in  the  will  con- 

26  Estate  of  Pearsons,  98  Cal.  603,  on  the  ground  that  the  sale  is  not 

83  Pae.  451;   102  Cal.  569,  36  Pac.  for  the  best  interests  of  the  estate  or 

984;    Qoddell  v.   Sanford,   31   Mont.  of  some  particular  heir,  or  that  an- 

163,  77  Pac.  522.     The  confirmation  of  other  has  an  interest  in  the  property, 

a  sale  made  by  an  executor  under  a  Estate  of  Wickersham,  139  OaL  652, 

power  in  the  will  cannot  be  resisted  73  Pae.  541« 
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firmation;  and,  until  the  court  refuses  to  confirm  the  sale,  the 
executor  cannot  repudiate  it  or  question  its  validity.^ 

The  discretion  of  an  executor,  exercised  in  good  faith,  as  to 
whether  or  not  a  sale  is  for  the  best  interests  of  the  estate,  is 
controlling  upon  the  court.^  And  the  same  is  true  of  his  dis- 
cretion in  determining  what  property  should  be  sold.^  The 
testator  has  the  same  right  to  authorize  the  executor  to  deter- 
mine the  portion  of  his  estate  which  shall  be  sold  for  the  purpose 
of  paying  his  debts  as  he  has  to  designate  any  portion  to  be 
appropriated  to  their  payment,  and  therefore  he  may  designate 
the  commimity  property.  But  it  is  only  when  a  sale  of  the  com- 
munity is  made  to  pay  the  debts  or  the  expenses  of  administra- 
tion that  the  title  thereto  of  the  widow  passes ;  a  sale  thereof  by 
the  executor  xuider  a  general  power  in  the  will  passes  only  the 
interest  of  the  testator  at  the  time  of  his  death.*^ 

When  a  will  gives  the  executors  power  to  sell  the  real  estate 
of  the  testator  without  any  order  of  court,  but  a  deposit  and  bid 
are  made  for  a  proposed  sale,  to  be  authorized  by  an  order  of 
court,  the  decision  as  to  the  validity  of  the  sale  must  depend 
upon  its  validity  as  made  under  the  order  of  court,  and  not  upon 
the  supposed  validity  of  a  sale  which  might  have  been  made 
under  the  authority  given  in  the  will.** 

ceming  the  manner  and  terms  of  Bale,  in  which  caae  he  shall  be  governed 
by  sneh  directions  in  such  respects."    Or.  B.  &  C.  Cd.  1182. 

The  Washington  Statute,  besides  the  above,  farther  provides:  /'When  such 
provision  has  been  made,  or  any  property  directed  to  be  sold,  the  executor 
or  administrator  with  the  will  annexed  may  proceed  to  sell  without  the 
order  of  the  court;  but  he  shall  be  bound  as  an  administrator  to  give  notice 
of  the  sale  and  to  proceed  in  making  the  sale  in  all  respects  as  if  he  were 
under  the  order  of  the  court,  unless  there  are  special  directions  given  in  the 
will,  in  which  case  he  shaU  be  governed  by  such  directions;  but  in  no  (all) 
cases  he  shall  make  return  of  the  sale  to  the  court,  which  shall  vacate  suQh 
sales,  unless  the  same  shall  appear  in  all  respects  to  be  made  according  to 
law  in  like  manner  as  upon  sales  made  by  administrator."  Wash.  Bal.  Cd. 
6279  (Pierce's  Cd.  2587). 

28  Bennalack  v.  Richards,  125  CaL  so  Estate  of  Wickersham,  139  Cal. 

427,  58  Pac.  65.  652,  73  Pac.  541. 

27  Estate  of  Wickersham,  139  CaL  ^  ^.  ^  ,«^  ^  ,  «^  « 
662,  73  Pac.  541.  •"  ^^^  ^-  ^""^^  ^^0  Cal.  89,  52 

28  Sharp  V.  Loupe,  120  CaL  89,  ^^^'  134>  ^86;  Hellman  v.  Merz,  118 
62  Pae.  134,  686.  CaL  661,  44  Plftc.  1079. 
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An  administrator  with  the  will  annexed  could  not,  nnder  anjr 
circumstancea  at  the  common  law,  execute  a  power  of  sale  con- 
ferred by  a  will  upon  the  executor  named  therein.  This  un- 
reasonable role,  while  very  materially  modified  by  modem 
statutory  enactments,  has  not  yet  become  entirely  obsolete.*^ 

§  381.  Provision  in  Will  for  Payment  of  Debts.— If  a  testator 
makes  provision  in  his  will,  or  designates  the  estate  to  be  ap- 
propriated, for  the  payment  of  his  debts,  the  expenses  of  ad- 
ministration, or  the  family  expenses,  ''they  must  be  paid  ac- 
cording to  such  provision  or  designation,  out  of  the  estate  thus 
appropriated,  so  far  as  the  same  is  sufficient."  [h]  Permission 
is  here  granted  the  testator  to  declare  by  his  will  what  portion 
of  his  property  shall  be  resorted  to  for  the  payment  of  the  charges 
enumerated.^  Where  he  directs  his  debts  to  be  paid  from  the 
sale  of  unproductive  property,  an  order  directing  the  executor 
to  sell  property  a  part  of  which  is  productive  will  not  be  re- 
versed on  appeal,  if  the  sale  is  not  for  the  payment  of  debts 
only,  but  also  for  the  payment  of  taxes  and  heavy  expenses  or 
administration.** 

Pi]  The  Calif oniis  SUtate  (O.  O.  P.  1660)  Provldss:  "If  the  tesUtor 
makes  provision  by  his  will,  or  designates  the  estate  to  be  appropriated  for 
the  payment  of  his  debts,  the  expenses  of  administration,  or  family  ex- 
penses, they  mnst  bo  paid  aeeording  to  such  provision  or  designation,  oat  of 
the  estate  thus  appropriated,  so  far  as  the  same  is  sufficient.''  En.  March  11, 
1872. 

The  Alisons^  Idaho,  Montana^  Nevada^  Oklahoma^  SonUi  Dakota^  Wadi- 
ington,  and  Wyoming  Statutes  are  the  same  as  the  California,  except  that 
the  first  part  of  the  Nevada  statute  neads:  "If  a  deceased  person  shaU 
have  made"  instead  of  the  words:  "If  the  testator  makes."  Ariz.  Bev. 
St.  1799;  Ida.  Bev.  St.  5527;  Mont.  G.  C.  P.  2692;  Nev.  Comp.  L.  2934; 
OkL  Bev.  St.  1674;  S.  D.  Pro.  Cd.  223;  Wash,  BaL  Cd.  6278  (Pierce's  Cd. 
2586) ;  Wyo.  Bev.  St.  4800. 

The  North  Dakota  Statute  ProTldes:  "If  the  testator  makes  provision 
by  his  will  or  designates  the  estate  to  be  appropriated  for  the  payment  of 
his  debts,  the  expenses  of  administration  or  allowance  to  the  family,  they 

SI  Eidwell  V.  Brummagin,  82  OaL  the  court  to  order  a  sale  in  ease  of 

486;  Grouse  v.  Peterson,  130  Gal.  169,  a   nonintervention   will,   see   English- 

62  Pac  475,  80  Am.  St.  Bep.  89,  and  McGaffrey  Logging  Oo.  v.  Glowe,  29 

note.  Wash.  721,  70  Pac.  138. 

83  Estate  of  Traver,  145  Gal.  508,  »  Estate  of  Heydenfeldi^  127  CaL 

78  Pftc.  1058.    As  to  the  power  of  456,  59  Pac  839. 
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§  382.  Iiunifflcienoy  of  Testamentary  Provision — ^If  the  pro- 
vision made  by  the  will,  or  the  estate  appropriated  therefor,  is 
insufScient  to  pay  the  debts,  expenses  of  administration,  and 
family  expenses,  the  undevised  portion  of  the  estate,  if  any, 
mnst  be  appropriated  or  disposed  of  for  that  purpose,  [i]  This 
role  is  in  accordance  with  the  common  law.^  It  is  immaterial, 
so  far  as  concerns  its  application,  whether  the  insufSciency 
arises  from  an  inadequate  appropriation  or  from  the  absence 
of  any  appropriation  at  all.**^ 

must  be  paid  according  to  Buch  provision  or  designation  out  of  the  estate 
thus  appropriated  so  far  as  the  same  is  sufficient."    N.  D.  Bev.  Cd.  8094. 

The  Oregon  Statate  Provides:  ''If  the  provisions  made  bj  the  will,  ot 
the  property  hereby  appropriated,  be  insufficient  for  the  purposes  intended, 
the  remaining  portion  of  the  estate  may  be  sold  for  that  purpose,  accord- 
ing to  the  provisions  of  this  chapter."    Or.  B.  &  C.  Cd.  1183. 

[i]  The  OaiifonUa  Statute  (O.  O.  P.  1662)  Provides:  *'Jf  the  provision 
made  by  the  will,  or  the  estate  appropriated  therefor,  is  insufficient  to  pay 
the  debts,  expenses  of  administration,  and  family  expenses,  that  portion 
of  the  estate  not  devised  or  disposed  of  by  the  wiU,  if  any,  must  be  appro- 
priated and  disposed  of  for  that  purpose,  aceording  to  the  provisions  of  this 
cjiapter."    En.  March  11,  1872. 

The  Axisona,  Idaho,  Montana^  OUahomay  Booth  Dakota,  and  V^oming 
fltatatea  are  the  same  aa  the  California.  Ariz.  Bev.  St.  1801;  Ida.  Bev.  St. 
6529;  Mont  C.  G.  P.  2694;  OkL  Bev.  St.  1676;  S.  D.  Pro.  Cd.  225;  Wyo.  Bev. 
St.  4808. 

The  Nevada  Statate  Provides:  ''If  the  provisions  made  by  the  will, 
or  the  estate  appropriated  be  not  sufficient  to  pay  the  debts,  expenses  of 
administration  and  family  expenses,  such  part  of  the  estate  as  shall  not 
have  been  disposed  of  by  will,  if  any,  shall  be  appropriated  to  that  pur- 
pose as  provided  in  this  act."    Nev.  Comp.  L.  2936. 

The  North  Dakota  Statate  Provides:  "If  the  provisions  made  by  the 
will  or  the  estate  appropriated  therefor  is  insufficient  to  pay  the  debts,  ex- 
penses of  administration  and  the  allowanee  to  the  family,  that  portion  of 
the  estate  not  devised  or  disposed  of  by  will,  if  any,  must  be  appropriated 
and  disposed  of  for  that  purpose  according  to  the  provisions  of  article  6  of 
this  chapter."    N.  D.  Bev.  Cd.  8095. 

The  Oregon  Statate  is  set  forth  under  the  preceding  section. 

The  Washington  Statate  Provides:  ''If  the  provisions  made  by  the  will 
or  the  estate  appropriated  be  not  sufficient  to  pay  the  debta  and  expenses 

M  Kstata  of  Woodworth,  81  OaL  »  Estate  of  Tiaver,  145  Cal.  508, 
696,  607.  78  Pac.  1058. 
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§  383.  Liability  of  Devises  and  Legacies  for  Debts.— The 
order  of  resort  to  the  property  of  a  testator  for  the  payment  of 
his  debts  has  been  considered  in  a  previous  chapter.^  It  re- 
mains here  to  be  noted  that  the  estate,  real  and  personal,^  by 
will  given  to  legatees  and  devisees,  is  liable  for  the  debts,  ex- 
penses of  administration,  and  family  expenses,  in  proportion  to 
the  value  or  amount  of  the  several  devises  or  legacies,  except 
that  specific  devises  or  legacies  are  exempt  from  such  liability 
if  their  exemption  appears  necessary  to  give  effect  to  the  in- 
tention of  the  testator  and  there  is  other  sufficient  estate. [j] 

of  administration  and  famUy  expenses,  sneh  part  of  the  estate  aa  shaU  not 
have  been  disposed  of  by  the  will,  if  any,  shall  be  appropriated  for  that 
purpose,  according  to  the  provisions  of  this  act."  Wash.  Bal.  Gd.  6280 
(Pierce's  Cd.  2588). 

[J]  The  California  Statnte  (0.  0.  P.  1663)  Provides:  "The  estate,  real 
and  personal,  given  by  will  to  legatees  or  devisees,  is  liable  for  the  debts, 
expenses  of  administration,  and  family  expenses,  in  proportion  to  the  value 
or  amount  of  the  several  devises  or  legacies,  but  specific  devises  or  legacies 
are  exempt  from  such  liability,  if  it  appears  to  the  court  necessary  to  carry 
into  effect  the  intention  of  the  testator,  and  there  is  other  sufficient  estate." 
En.  March  11,  1872. 

The  Arizona,  Idabo^  Montana,  Oklahoma,  Sooth  Dakota^  and  Wyoming 
Statutes  are  the  same  as  the  California,  except  that  the  Arizona  contains 
the  following  words  at  the  end  of  the  section:  "no  other  sufficient  estate," 
instead  of  "other  sufficient  estate";  and  the  Montana  inserts  the  words 
"or  judge"  after  the  word  "court."  Aria.  Eev.  St.  1802;  Ida.  Bev.  St. 
5530;  Mont.  C.  C.  P.  2695;  OkL  Bev.  St,  1677;  S.  D,  Pro.  Cd.  226;  Wyo.  Bev. 
St.  4803. 

The  Korth  Dakota  Statute  Provides:  "The  estate  real  and  personal  given 
by  will  to  legatees  or  devisees  is  liable  for  the  debts,  expenses  of  admin- 
istration and  allowance  to  the  family  in  proportion  to  the  value  or  amount 
of  the  several  devises  or  legacies,  but  specific  devises  or  legacies  are  exempt 
from  such  liability  if  it  appears  to  the  court  necessary  to  carry  into  effect 
the  intention  of  the  testator  and  there  is  other  sufficient  estate."  K.  D. 
Bev.  Cd.  8096. 

The  Kevada  Statute  Provides:  "The  estate,  real  and  personal,  given  by 
will  to  any  devisees  or  legatees,  shall  be  held  liable  for  the  payment  of 
debts,  expenses  of  administration  and  family  expenses  in  proportion  to  the 
value  or  amount  of  the  several  devises  or  legacies,  except  that ,  specific 
devises  or  legacies  may  be  exempted|  if  it  shaU  appear  to  the  court  neces- 

M  See  section  95,  ante.  <7  Estate  of  Woodworth,  81  CaL 

695. 
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§  384.  Contribution  Among  Legatees  and  Devisees. — When 
'AD  estate  given  by  will  has  been  sold  for  the  payment  of  debts 
or  expenses,  all  the  devisees  and  legatees  must  contribute  ac- 
cording to  their  respective  interests  to  any  devisee  or  legatee 
whose  devise  or  legacy  has  been  taken  therefor,  and  the  court 
must,  at  the  time  of  distribution,  make  a  decree  to  that  effect,  [k] 

aary  to  cany  into  effect  the  intention  of  the  deceased,  if  there  shall  be  other 
sufficient  estate."    Nev.  Comp.  L.  2937. 

The  Oregon  Statnte  Provides:  "The  property,  real  and  personal,  given  by 
the  will  to  any  devisee  or  legatee,  is  liable  for  the  payment  of  the  funeral 
charges,  expenses  of  administration,  and  of  claims  against  the  estate,  and 
if  there  be  more  than  one  such  devisee  or  legatee,  then  in  proportion  to  the 
value  or  amonnt  of  the  several  devises  or  legacies;  except  that  specific  de- 
vises and  legacies  shaU  be  exempt  from  such  liability,  if  such  appear  to  have 
been  the  intention  of  the  testator,  and  there  be  other  sufficient  property 
to  satisfy  such  charges,  expenses,  and  claims."    Or.  B.  &  C.  Gd.  1184. 

The  Washington  Statnte  Providds:  "The  estate,  real  and  personal,  given 
by  the  will  to  any  legatees  or  devisees,  shaU  be  held  liable  for  the  payment 
of  the  debts,  the  expenses  of  administration,  and  of  the  family  in  propor- 
tion to  the  value  or  amount  of  the  several  devises  or  legacies,  if  there  shall 
not  be  other  sufficient  estate  except  that  specific  devises  or  legacies  may  be 
exempted  if  it  appear  to  the  court  necessary  to  carry  into  effect  the  inten- 
tion of  the  testator."    Wash.  Bal.  Od.  6281  (Pierce's  Cd.  2589). 

[k]  The  Oalifomia  Statute  (0.  O.  P.  1564)  Provides:  "When  an  estate 
given  by  will  has  been  sold  for  the  payment  of  debts  or  expenses,  all  the 
devisees  and  legatees  must  contribute  according  to  their  respective  inter- 
ests to  the  devisee  or  legatee  whose  devise  or  legacy  has  been  taken  therefor, 
and  the  court,  when  distribution  is  made,  must,  by  decree  for  that  pur- 
pose, settle  the  amount  of  the  several  liabilities,  and  decree  the  amount 
each  person  shall  contribute,  and  reserve  the  same  from  their  distributive 
shares,  respectively,  for  the  purpose  of  paying  such  contribution."  En. 
March  11,  1872.     Amd.  1880,  97. 

The  Arizona^  Idaho,  Montana,  North  Dakota,  Oklahoma^  South  Dakota, 
Utah,  and  Wyoming  Statutes  are  the  same  as  the  California,  except  that 
instead  of  the  word  "court"  Arizona,  Idaho,  and  Oklahoma  use  the  words 
"probate  court";  Montana,  "court  or  judge";  and  North  and  South  Dakota 
"county  court."  Montana  uses  the  word  "order"  in  place  of  "decree" 
in  both  instances.  Ariz.  Bev.  St.  1803;  Ida.  Bev.  St.  5531;  Mont.  G.  G.  P. 
2696;  N.  D.  Bev.  Cd.  8145;  Okl.  Bev,  St.  1678;  S.  D.  Pro.  Cd.  227;  Utah  Bev. 
St.  2805^-  Wyo.  Bev.  St.  4804. 

The  Nevada  Statnte  Provides:  "When  the  estate  given  by  any  will  has 
been  sold  for  the  payment  of  debts  and  expenses,  all  the  devisees  and  leg- 
atees shall  be  liable  to  contribute  according  to  their  respective  interests, 
to  any  devisee  or  legatee  from  whom  the  estate  devised  or  bequeathed  to 
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A  devise  in  ntisfaetion  of  an  indebtedness  due  from  the  testator 
to  the  devisee,  which  is  more  than  sufficient  for  that  purpose,  is 
sabject  to  contribution.*  And  in  case  a  special  bequest  is  ap- 
plied to  the  pajrment  of  a  debt,  when  there  are  other  special 
bequests,  the  remedy  of  the  legatee  is  to  seek  contribution  from 
the  others.*^ 

Ub  or  her,  nisj  be  taken  for  the  psjment  of  tbe  debts  or  expeneee;  and 
the  distriet  eonrt,  when  dietribntion  in  made,  ahaU  settle  the  amonnt  of 
the  eeveral  liabilitiee,  and  deeree  how  mneh  each  penon  shaU  eontribnte." 
Kev.  Comp.  lu  293S. 

The  Oregon  Statute  Providas:  ''When  anj  testator  in  his  last  wfll  shan 
Si^e  any  chattel  or  real  estate  to  aaj  person,  and  the  same  shaU  be  taken 
in  ezeention  for  the  payment  of  the  testator's  debts,  then  aU  the  other 
legatees,  devisees  and  heirs  shaU  refund  their  proportional  part  of  sneh 
loss  to  sneh  person  from  whom  the  beqnest  shall  be  taken."  Or.  Bw  ft  C 
Cd.  5574. 

The  Waaliliistoii  Statutes  Provide:  ''When  any  testator  in  his  last  wiU 
shall  give  any  chattel  or  real  estate  to  any  person,  and  the  same  shall  be 
taken  in  execution  for  the  payment  of  the  testator's  debts,  then  aU  the 
other  legatees,  devisees  and  heirs  shall  refund  their  proportional  part  of 
such  loss  to  such  person  from  whom  the  bequest  shall  be  taken."  Wadu 
Bal.  Cd.  4011  (Pierce's  Cd.  2357). 

"When  any  devisees,  legatees,  or  heirs  shaU  be  required  to  refund  any 
part  of  the  estate  received  by  them,  for  the  purpose  of  making  up  the 
share,  devise,  or  legacy  of  any  other  devisee,  legatee,  or  heir,  the  superior 
court,  upon  the  petition  of  the  person  entitled  to  contribution  or  distribu- 
tion of  such  estate,  may  order  the  same  to  be  made,  and  enforce  such  or- 
der."   Wash.  Bal.  Cd.  4612  (Pierce's  Cd.  2358). 

"When  the  estate  given  by  any  will  haa  been  sold  for  the  payment  of 
debts  and  expenses,  aU  the  devisees  and  legatees  shall  be  liable  to  con- 
tribute according  to  their  respective  interests,  to  any  devisee  or  legatee 
from  whom  the  estate  devised  to  him  may  be  taken  for  the  payment  of 
the  debts  or  expenses;  and  the  superior  court  when  distribution  is  made, 
shall  by  decree  for  that  purpose  settle  the  amount  of  the  several  liabilities 
and  decree  how  much  each  person  shall  contribute."  Wash.  BaL  Cd.  6282 
(Pierce's  Cd.  2590). 

88  Estate  of  Thayer,  142  CaL  468,         88  Estate  of  Moulton,  48  CaL  191. 
7ePac41. 
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SALES  OP  PEBSONAL  PBOPEBTT. 

§  385.    Perishable  and  depreciating  property. 

S  386.    Partnership  interests,  ehoses,  and  pledged  property. 

§  387.    Application  for  sale  and  notice  thereof. 

§  388.    Order  of  sale — ^Preference  as  between  different  articlei, 

§  389.    Manner,  place  and  notice  of  sale. 

§  389a.  Sale  of  personalty  in  preference  to  real  estate. 

§  386.  Perishable  and  Depredating  Property.'* — ^An  executor, 
administrator  or  special  administrator  may,  at  any  time  after 
receiving  letters,  apply  to  the  court  for  an  order  to  sell  personal 
property  which  is  likely  to  deteriorate  or  depreciate  in  value, 
and  so  much  other  personal  property  as  may  be  necessary  to 
pay  the  family  allowance.  The  order  for  the  sale  may  be  made 
without  notice,  but  the  executor  or  administrator  is  responsible 
for  the  property,  unless,  after  he  has  made  his  return,  the  court 
approves  the  sale,  [a] 

[a]  The  Calif omia  Statate  (O.  O.  P.  1522)  Provides:  ''At  any  time  after 
receiving  letters,  the  executor,  administrator,  or  special  administrator  may 
apply  to  the  court  or  judge  and  obtain  an  order  to  sell  perishable  and  other 
personal  property  likely  to  depreciate  in  value,  or  which  wiU  incur  loss 
or  expense  by  being  kept,  and  so  much  other  personal  property  as  may 
be  necessary  to  pay  the  allowance  made  to  the  family  of  the  decedent. 
The  order  for  the  sale  may  be  made  without  notice;  but  the  executor,  ad- 
ministrator, or  special  administrator  is  responsible  for  the  property,  unless, 
after  making  a  sworn  return  and  on  a  proper  showing,  the  court  shaU 
approve  the  sale."    En.  March  11,  1872. 

The  Arizona^  Idaho,  Montana^  North  Dakota,  Oklahoma,  Sonth  Dakota, 
and  Wyoming  Statutes  are  the  same  as  the  California.  Ariz.  Bev.  St. 
1767;  Ida.  Bev.  St.  5494;  Mont.  C.  C.  P.  2650;  N.  D.  Bev.  Cd.  8129;  Okl. 
Bev.  St.  1647;  S.  D.  Pro.  Cd.  196;  Wyo.  Bev.  St.  4772. 

The  Kevada  Statute  Provides:  "At  any  time  after  receiving  letters  the 
executor,  administrator  or  special  administrator  may  apply  to  the  court 
or  judge  for  an  order  to  sell  the  perishable  property  of  the  estate,  or  so 
much  of  other  property,  if  necessary,  to  pay  the  allowance  made  to  the 
family  of  the  deceased.  If  there  be  a  delay  in  obtaining  such  order,  such 
property  may  be  sold  without  an  order  of  sale;  provided,  that  the  executor, 
administrator  or  special  administrator  shall  be  held  responsible  for  the  prop- 
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{  38&    Taitntnbip  Inlenfti,  Choses  aad  Fledged  Proper^. — 

Partoenhip  interests,'  ehotes  in  action,'  and  interests  in  pledged 
propertj  may  be  told  in  the  same  manner  as  other  personal 
prof^erty,  when  a  sale  thereof  appears  to  be  for  the  best  interests 
of  the  estate.  But  before  confirming  the  sale  of  any  partnership 
interest,  the  court  most  carefully  inquire  into  the  condition  of 
the  partnership  affairs,  and  examine  the  surviving  partner,  [b] 


erty  lold  try  bin,  nnlesi,  after  wmHag  a  swora  retuxB,  tlie  eoort  skaD 
confirm  the  sale.''    Ner.  Comp.  Ia.  2911. 

Tlia  Utah  fltatata  Providfls:  ''A  sale  of  penonal  property  may  be  ordered 
OB  petitioB  setting  forth  the  faets  showing  the  sale  to  be  aecessary  or  ad- 
vantageous. Orders  authorizing  sales  of  personal  property  shaD  be  granted 
and  sneh  sales  be  made  only  after  notice,  except  in  the  case  of  perish- 
able and  other  property  likely  to  depreciate  in  value,  and  for  the  porpose 
of  paying  the  familj  allowance,  in  which  cases  orders  and  sales  may  be 
made  witbont  notice  if  directed  by  the  conrt."    Utah  Rev.  St.  3885. 

The  Wasliiiistoa  Btotnto  Provides:  ''Within  twenty  days  after  the  filing 
of  the  inventory,  the  ezeentor  or  administrator  shall  apfdy  for  an  order 
to  sell  the  perishable  property  of  the  estate,  and  so  mnch  other  property  as 
may  be  neeessary  to  be  sold,  to  pay  the  aUowanee  made  to  the  family  of 
the  deceased;  and  the  order  of  sale  may  be  made  withoot  notice  of  the  ap- 
pljcation,  bat  the  ezeentor  or  administrator  shall  be  responsible  for  the 
valne  of  the  property  nnless  the  sale  be  reported  to  and  approved  by  the 
court"    Wash.  Bal.  Cd.  6252  (Pierce's  Cd.  2560). 

[b]  Tba  OaUfocnia  SUtnto  (O.  O.  P.  1524)  PvovidM:  ''Partnership  inter- 
ests or  interests  belonging  to  any  estate  by  Tirtne  of  any  partnership 
formerly  existing,  interest  in  personal  property  pledged,  and  choses  in 
action,  may  be  sold  in  the  same  manner  as  other  personal  property,  when 
it  appears  to  be  for  the  best  interest  of  the  estate.  Before  confirming  the 
sale  of  any  partnership  interest,  whether  made  to,  the  surviving  partner  or 
to  any  other  person,  the  court  or  judge  must  carefully  inquire  into  the  con- 
dition of  the  partnership  affairs,  and  must  examine  the  surviving  partner, 
if  in  the  county  and  able  to  be  present  in  court."    En.  March  11,  1872. 

The  Arizona^  Idaho,  Montaiia^  North  Dakota^  Oklahoma,  South  Dakota, 
and  Wyoming  Statutes  are  the  same,  except  that  Wyoming  adds  the  words 
"or  before  the  judge  in  vacation"  to  the  end  of  section.  Ariz.  Bev.  St. 
1769;  Ida.  Bev.  St.  6496;  Mont.  C.  C.  P.  2652;  N.  D.  Bev.  Cd.  8131;  Okl. 
Bev.  St.  1649;  S.  D.  Pro.  Cd.  198;  Wyo.  Bev.  St.  4774. 

1  Bankin  v.  Newman,  114  Od.  635,      note  at  lees  than  its  appraised  value 

46  Pac.  742,  34  L.  B.  A.  265.  is  xiot  necessarily  open  to  criticism. 

»  As  to  the  necessity  of  an  order      ^^^  ^^  ^  ^  ^^  ^^   ^  p^ 

ot  court  to  sell  notes  and  other  choses, 


see  section  871,  ante.    The  sale  of  a 
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§  387.  Application  for  Sale  and  Notice  Thereof.'*'— When  a 
sale  is  necessary  to  pay  claims  against  the  estate,  the  expenses 
of  administration,  or  legacies,  the  executor  or  administrator  may 
apply  for  an  order  to  sell  so  much  of  the  personal  property  as 
is  necessary  therefor.  Upon  the  filing  of  his  petition,  at  least 
five  days*  notice,  either  by  posting  or  advertising,  must  be  given 
of  the  hearing  of  the  application.^  He  may  make  similar  applica- 
tions from  time  to  time,  so  long  as  such  a  course  is  necessary. 
And  at  any  time  after  filing  the  inventory  he  may,  if  it  appears 
for  the  best  interests  of  the  estate,  obtain  an  order  for  the  sale 
of  all  the  personal  property,  whether  necessary  for  the  payment 
of  debts  or  not.[c] 

[e]  The  Oalifomia  Statate  (0.  O.  P.  1523)  ProvidM:  "If  elaimi  against 
the  estate  have  been  allowed,  and  a  sale  of  property  is  necessary  for  their 
payment,  or  for  the  expenses  of  administration,  or  for  the  payment  of 
legacies,  the  executor  or  administrator  may  apply  for  an  order  to  sell  so 
much  of  the  personal  property  as  may  be  necessary  therefor.  Upon  llUng 
his  petition,  notice  of  at  least  Ave  days  must  be  given  of  the  hearing  of  the 
application,  either  by  posting  notices  or  by  advertising.  He  may  also  makA 
a  similar  application  from  time  to  time,  so  long  as  any  personal  property 
remains  in  his  hands,  and  sale  thereof  is  necessary.  If  it  appear  for  the 
best  interests  of  the  estate,  he  may,  at  any  time  after  filing  the  inventory, 
in  like  manner,  and  after  giving  like  notice,  apply  for  and  obtain  an  order 
to  sell  the  whole  of  the  personal  property  belonging  to  the  estate,  whether 
necessary  to  pay  debts  or  not.''  En.  March  11,  1872.  Amd.  1873-74,  368; 
1880,  93. 

The  Arizona,  Idaho,  Montana,  Korth  Dakota,  Oklahoma,  Sonth  Dakota, 
and  Wyoming  Statates  are  the  same  as  the  California,  except  that  Idaho 
omits  the  words  "or  for  the  payment  of  legacies";  and  Wyoming  omits 
the  following  sentence:  "Upon  filing  his  petition,  notice  of  at  least  five 
days  must  be  given  of  the  hearing  of  the  application,  either  by  posting 
notices  or  by  advertising."  The  Oklahoma  statute  inserts  the  words  "re- 
maining and  not  set  apart"  before  the  words  "whether  to  pay  debts  or 
not,"  at  end  of  the  section.  Ariz.  Bev.  St.  1768;  Ida.  Bev.  St.  5495;  Mont. 
C.  C.  P.  2651;  N.  D.  Bev.  Cd.  8130;  Okl.  Bev.  St.  1648;  8.  D.  Pro.  Cd.  197; 
Wyo.  Bev.  St.  4773. 

The  Nevada  Statute  Provides:  "If  claims  against  the  estate  have  been 
allowed,  and  a  sale  of  property  shall  be  necessary  for  their  payment,  or  of 
the  expenses  of  the  administration,  the  executor  or  administrator  may  also 

8  An  order  for  the  sale  of  personal  erty  to  pay  the  family  allowance,  may 
properly  likely  to  deteriorate  or  de-  be  made  without  notice.  Sea  seo- 
preciate  in  value,  or  of  personal  prop-      tion  383,  ante. 
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cfaiL* — If  s  tale  appears  iiimiiij  far  ^e  pajment 

tiie  fajn.l/  aLoiran^e,  or  if  it  aeems  for  tbe  bert  imeml  of  tke 

Mtat^.  tlie  eonrt  mnit  ordo-  it  to  be  iifif  ^    £a 

an/1  nal^  for  toe  pajin<«it  of  d^bta  or  the  familj  aHo^ 

arti^Ua  aa  are  iifOt  Deeeaarf  for  the  sopport  and 


af f<7  far  la  •Her  t»  leCI  m 

■^»'i'«iHfy>    l^p^a  Ci>f  bi»  petltitfB,  sotice  of  at  Inf  ftvB 

firea  4^  th«  k«ana|^  •#  tke  sp^ueaticii.  either  by  pwrthig  er 

tli«  €4Mrt  0T  ja/lg^  aajr  erder.    A  whnV.xr  &p^iieati«s,  bsj  b 

tiM*  t»  t<»e  t«  tbe  ecnjt  er  jadg€  at  fhiwbrrw  as  Inaa  as 

fOf^Ttj  remaiae  im  kia  kaa4i«,  aad  a  aale 

^f^Mai  it  ffvr  tke  beat  iatercat  of  tke  estate,  be  att}r  ■*  aaj 

il)«f  ^rf  tbe  nwemUnrj  mukm  a  lilce  afyplieatiaB,  mad  after  gi^ia^ 

ffiff  aa  &r&er  to  well  tbe  wbole  of  tba  peraoaal  propcxtj  brinagiag  ta  tba 

•eut«/'    Ker.  Cemp.  Lu  2911. 

Tba  an«M  iCatata  Tufftdm:  'Tpoa  the  €liBr  of  tbt  iafeaiwj,  ar  at 
tb«  B^rxt  Una  of  the  court,  tbe  ezeeator  or  administrator  attj  auike  aa 
appli^^atioa  to  fell  tbe  pefsoaal  piopqty  of  tbe  eatate  for  tbe  parpooe  of 
paftflf  tbe  fonenU  ebargea,  expcaaea  of  adadaistTatioB,  tbe  elauH,  if  aaj, 
aipalaat  tbe  eatate,  aad  for  tbe  pnrpooea  of  distribatioa;  aad  it  aball  be 
the  dotj  of  tbe  eoart  or  judge  to  grant  sech  order,  if  in  bia  jadgaieBt  it  ia 
f&r  tbe  beat  inXertat  of  tbe  estate,  aad  to  direct  and  preaeribe  tbe  tema  of 
isle  opOB  wbieb  raeb  pfopeitjr  ahall  be  sold,  whether  for  eaab  or  oa  credit." 
Of.  B.kCCd.  1109. 

''If,  opoB  the  application  for  aa  order  of  sale,  or  npoa  a  snbseqaeat  ap- 
pHeatton  iot  that  porpoee,  it  appears  to  the  court  or  jadge  that  it  woold 
be  for  the  interest  of  tbe  estate,  it  maj  order  that  the  execator  or  adniia- 
jftrator  maj  sell  all  the  personal  property  of  the  estate  or  anj  article 
thereof  at  private  sale.  If  anj  artielea  of  personal  property  haTe  been 
•peclally  bequeathed,  thej  are  to  be  ezempt  from  the  operation  of  the 
order  ior  sale  so  long  as  anj  property  of  the  estate  not  speciallj  deviaed 
or  beqaeathed  remains  unsold  or  appropriated  to  the  purpoaes  ^eeiiied 
In  seetion  1109/'    Or.  B.  I(  C.  Cd.  1171. 

The  Wfliblngtoii  Statnte  Provides:  ''If  the  claims  against  the  estate 
haye  been  allowed,  or  a  sale  of  property  shall  be  necessary  for  the  pay- 
ment of  the  expenses  of  the  administration,  he  may  also  apply  for  an  order 
to  sell  so  much  of  the  personal  estate  as  shall  be  necessary."  Wash.  BaL 
Cd.  0258  (Pierce's  Cd.  2501). 

4  Where  it  has  been  shown  in  proper  property  and  liable  to  assessment  and 

form  to  the  court  that  a  sale  is  neees-  taxation"   may  be  treated  as   sur- 

sary  to  paf  debts,  a  statement  in  the  plusage.      Halleck  t.  Moss,  22  GU. 

order  of  sale  that  it  is  "perishable  200. 
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the  Burviving  family,  or  are  not  specially  bequeathed,'  most  first 
be  8old.[d] 

§  389.  Blanner,  Place  and  Notice  of  Sale  * — The  sale  of  per- 
sonal property  must  be  at  public  auction  for  such  money  or 
currency  ®  as  the  court  may  direct,  and  after  public  notice  ^  given 
for  at  least  ten  days  by  posting  or  publication,  or  both,  unless 


[d]  The  California  SUtate  (0.  O.  P.  1625)  Provides:  '<If  it  appear  that 
a  sale  is  necessary  for  the  payment  of  debts  or  the  family  allowance,  or 
for  the  best  interest  of  the  estate  and  the  persons  interested  in  the  prop- 
erty to  be  sold,  whether  it  is  or  is  not  necessary  to  pay  the  debts  or  family 
allowance,  the  court  or  judge  most  order  it  to  be  made.  In  making  orders 
and  sales  for  the  payment  of  debts  or  family  allowance,  such  articles  as 
are  not  necessary  for  the  support  and  subsistence  of  the  family  of  the 
decedent,  or  are  not  specially  bequeathed,  muat  be  first  sold,  and  the  eonrt 
or  judge  must  so  direct."    En.  March  11,  1872.    Amd.  1873-74,  368. 

The  Arizona,  Montana^  North  Dakota,  Oklahoma^  and  Sonth  Dakota  Stat- 
utes are  the  same  as  the  California.  Ariz.  Bev.  St.  1770;  Mont.  G.  C  P. 
2653;  N.  D.  Bev.  Cd.  8132;  Okl.  Bev.  8t.  1650;  S.  D.  Pro.  Cd.  199. 

The  Idaho  Statate  Provides:  ''If  it  appears  that  a  sale  ia  necessary  for 
the  payment  of  debts  or  the  family  allowance,  or  for  the  best  interest  of 
the  estate  and  the  persons  interested  in  the  property  to  be  sold,  whether  it 
is  or  is  not  necessary  to  pay  the  debts  or  family  allowance,  the  court  or 
judge  must  order  it  to  be  made.  In  making  orders  and  sales  for  the  pay- 
ment of  debts  or  family  allowance,  the  court  or  judge  must  so  direct;  and, 
such  articles  as  are  not  necessary  for  the  support  and  subsistence  of  the 
family  of  the  decedent,  or  are  not  speciaUy  bequeathed,  must  be  first  sold. 
Articles  bequeathed  must  not  be  sold  to  pay  debts  or  family  allowance,  until 
aU  other  personal  estate  has  been  applied  to  the  payment  thereof."  Ida. 
Bev.  St.  5497. 

The  Nevada  Statate  Provides:  "And  if  on  hearing  it  shaU  be  made  to 
appear  that  a  sale  ia  necessary,  or  for  the  best  interest  of  the  eatate,  the 


B  On  appeal  it  wiU  be  presumed 
that  a  special  bequest  which  has  been 
applied  to  the  payment  of  debts  was 
properly  so  applied,  when  the  record 
does  not  show  the  contrary.  Estate 
of  Moulton,  48  Gal.  191. 

s  A  sale  of  corporate  stock  which 
has  been  confirmed  is  not  invalid  be- 
cause a  note  is  taken  for  part  of  the 
price,  if  the  fuU  cash  value  of  the 


stock  is  paid  in  addition  to  giving 
the  note.  Estate  of  Kibbe,  57  CSal. 
407. 

7  A  sale  upon  insufficient  notice  Is 
voidable,  at  least,  if  not  void.  Hal- 
leck  V.  Moss,  17  Gal.  339.  A  sale  is 
invalid  if  the  notice  is  by  pubUcation 
in  a  newspaper,  unless  there  is  an  or- 
der of  court  directing  such  publica- 
tion.   Halleek  v.  Moss,  17  Gal.  839. 
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tls^  <y/^rt.  fr>r  gvyl  rsasi^A  ^k^jrws^  £rtetm  m  geli^Ae  bSc'  «r  a 

^r.^vrVr  i^'^,>Ji.    P:;r.I>  ttl>»s  orait  ke  Bu.i£  ss  tie  resiiisxiae  «£ 
♦;.e  ':*3«ri^.t.  ^T  at  ti*  «c-:3t5::^2«  dcior  or  kqk^  *3C&fr  p:i:Lie 


''/v•^rt  4r  ^I'Sjp^  A:^  iT'lia'  ft  t«  ^  sa4e.    Im  Mil  "14  fc:*& 

4«r  ':'A%*.  •r.^»«  'vr'^T  flsea  art;.;.**  as  af«  aa<  Bf««aury  f  :r  tsie  9<iz-*-r:  aa>i 

«»f^.«^.i»<«  «f  ti«  lam::/  •€  tj«  <ift<ctif<i,  vr  azt^  aoc 

to  tK«  irtt  «<>>{.    Art^^^a  aa  ^,c:;ita:a)»4  fojLI  z«2t  be 

<yf  tM;  prrv^&al  pr',;>Tt7  kaa  btea  ^yi\.*A  xa  tae  paj^Bcsx  af  fi^ 

aa4  ^ir;^*i*#  «rf  a/i.':i.i.*trat>>a."    Xer.  C«k^  I..  2&I1- 

na  WaaidBftoB  fltatata  Pwvfdn:  "If  it  appean  ta  ta>e  eaart  ttai  a 
•aU  Sa  aa^>w4rf,  H  ^laW  ao  order.  la  Bakia^  leck  aale,  tke  cant  rinD 
m^^  aMk  art>:^s  aa  ar«  c^  a^K^-warj  for  tke  asiren  msA  iImIim  arc  af 
tM  i%tt/%\j  *d  tbi»  4^^j%aj^<  or  aot  mp^tcaUj  beqacatked,  ta  ba  firtt  aatd." 
Waab,  l;aL  Cd.  §2rA  <^Pi«ree'a  Cd.  2:^2;. 


fal  na  Cattfonila  flutota  (C.  C.  P.  1526)  mvUea:  "TW  aale  of 
•</aal  projft'Ttj'  moMt  be  made  at  ysX/Ac  aoetioa  for  aaca  moaej  ar  car- 
f^^':/  WB  tbe  e^ort  ma/  direH,  and  after  public  aotice  giTca  for  at  least 
Uin  (\ikfu  by  a<rtJC4a  poft^d  ia  three  pnblic  placca  ia  tba  coaatr,  ar  bj  pab- 
lfeAt>/a  ia  a  aeirflpaper,  or  both,  coptaining  the  time  aad  p!aee  af  aile, 
aad  a  brief  dea^ptioa  of  the  property  to  ba  told.  niJeai  for  good  reaaoa 
•bows  the  court,  or  a  jodga  thereof,  ordeia  a  private  aale  or  a  ahorter 
tioittt,  Vu\Att  lalef  of  nich  property  moat  be  made  at  the  eoartbome  door, 
nr  at  the  reai deuce  of  the  decedent,  or  at  some  other  pablie  place;  bat  ao 
•ale  •ban  ba  made  of  any  personal  property  which  ia  aot  present  at  the 
time  of  tale,  osleat  the  eoort  otherwise  order."  En.  March  11^  1872.  Amd. 
]873'74,  369;  ISSO,  93. 

Tba  Afixona  Statnta  is  the  same  aa  the  California,  except  that  it  eontaina 
the  words  '^ probate  conrt  or  judge''  iTist,ead  of  ^'eonrt^  or  a  jndge  thereof." 
Ariz,  Bar,  St.  1771. 

Tba  Idaho  Statnta  Provldea:  "The  sale  of  personal  property  most  bo 
made  at  public  auction,  and  after  public  notice,  given  for  at  least  ten  days, 
by  notices  posted  in  three  public  places  in  the  county,  or  by  publication 
in  a  newspaper,  or  both,  containing  the  time  and  place  of  sale,  and  brief 
<lr>Rcription  of  the  property  to  be  sold;  unless  for  good  reason  shown,  the 
probate  conrt  or  Judge  orders  a  private  sale,  or  a  shorter  notice.  PobUc 
sfllfts  shall  not  be  made  of  any  property  which  is  not  present  at  the  time  of 
%f\\\ng  it,  unless  the  court  otherwise  orders."    Ida.  Bev.  St.  5498. 

i  The  court  may  order  the  ezeeu-  ize   the   administrator    to   purchase 

tor  to  sell  a  stock  of  goods  in  the  reg-  other  goods  to  replenish  tlie  stock, 

ular  course  of  business,  and  incur  the  Estate  of  Osbom,  36  Or.  8,  68  Pac. 

necessary  expensei  for  lighting,  rent,  621* 
and  clerk  hire;  but  it  cannot  author* 
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§  389a.  Sale  of  Personalty  in  Preference  to  Beal  Estate.'* — 
It  has  already  been  seen  that  in  some  of  the  states  there  is  no 
** priority  as  between  personal  and  real  property'*  in  the  matter 
of  their  liability  to  sale  for  the  payment  of  debts,  expenses  of 

The  Montana  Statnte  Proyides:  ''The  sale  of  personal  property  mast  be 
made  at  public  auction,  after  public  notice  given  for  at  least  ten  days  by 
notices  posted  in  three  public  places  in  the  county,  or  by  publication  in  a 
newspaper,  or  both,  containing  the  time  and  place  of  sale,  and  a  brief  de- 
scription of  the  property  to  be  sold,  unless  for  good  reason  shown  the  court 
or  a  judge  thereof  orders  a  private  sale  or  a  shorter  notice.  Public  sales  of 
such  property  must  be  had  at  the  courthouse  door,  or  at  the  residence  of  the 
decedent,  or  at  some  other  public  place;  but  no  sale  shall  be  made  of  any 
personal  property  which  is  not  present  at  the  time  of  sale,  and  the  sale  must 
be  for  cash,  unless  the  court  otherwise  order. ' '    Mont.  C.  C.  P.  2654. 

The  Keyada  Statute  ProvldeB:  "The  sale  of  personal  property  shall  be 
made  at  public  auction,  and  after  public  notice  given  at  least  ten  days,  un- 
less for  good  reason  shown,  the  court  or  judge  shall  order  a  private  sale, 
or  a  shorter  notice.  Public  sales  of  such  property  shall  be  made  at  the 
courthouse  door,  at  the  residence  of  the  deceased,  or  at  some  other  place  to 
be  mentioned  in  the  notice;  and  no  sale  shall  be  made  of  any  property  which 
is  not  present  at  the  time  of  selling."    Nev.  Comp.  L.  2912. 

"The  notice  shall  specify  the  time  and  place,  and  shall  be  given  by 
posting  in  three  public  places  of  the  county,  or  by  publication  in  a  newe- 
paper,  as  the  court  or  judge  shall  order."    Nev.  Comp.  L.  2913. 

The  Korth  Dakota  Statute  Provldee:  "The  sale  of  personal  property 
must  be  made  at  public  auction,  and  after  public  notice  given  for  at  least 
fifteen  days,  by  notices  posted  in  three  public  places  in  the  county,  or  by 
publication  in  a  newspaper,  or  both,  containing  the  time  and  place  of  sale, 
and  a  brief  description  of  the  property  to  be  sold,  unless  for  good  reasons 
shown,  the  court  orders  a  private  sale  or  a  shorter  notice.  Public  sales  of 
such  property  must  be  made  at  the  courthouse  door,  or  at  the  residence 
of  the  deceased  or  at  some  other  public  place,  but  no  such  sale  shall  be 
made  of  any  personal  property  which  is  not  present  at  the  time  of  aale, 
unless  the  court  otherwise  orders."    N.  D.  Bev.  Cd.  8133. 

The  Oklahoma  Statute  is  the  same  as  the  North  Dakota.  Okl.  Bev.  St. 
1651. 

The  Oregon  Statute  Provides:  "Thereafter  the  executor  or  administrator 
shall  sell  such  personal  property  from  time  to  time  for  the  purposes  specified 
in  the  last  section,  and  as  often,  and  as  much  thereof  as  may  be  necessary. 
Such  sale  shall  be  conducted  in  the  same  manner  as  a  sale  of  personal  prop- 
erty on  execution,  unless  otherwise  provided. ' '    Or.  B.  &  C.  Cd.  1170. 

"Before  the  sale  of  property  on  execution,  notice  thereof  shall  be  given 
as  foUows:  1.  In  case  of  personal  property,  by  posting  a  written  or  printed 
notice  of  the  time  and  place  of  sale  in  three  public  places  of  the  county 
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admlnuitraticm,  and  the  familj  aUowanee  *  In  tkom  rtates,  bow- 
erer,  the  statiite8[f]  proTide  that  iriien  it  appears  on  the  appli- 
eation  for  the  sale  of  real  property  that  it  will  be  for  the  interest 
of  the  estate  first  to  sell  the  posonal  property,  or  some  part  there- 
ofy  the  eourt  may  deeree  its  sale,  in  whieb  erent  the  sale  must  be 


when  the  mU  is  to  take  place,  mot  Urn  thu  tern  dajs  neccHtrdy."    Or. 
B.  4  a  Cd.  237. 

''Wbea  the  wale  Is  of  perwmsl  piupcitj  capsMe  of  ■saaal  ddirciy  and 
sot  in  the  poMcariom  of  s  third  penoa,  aaMwiatioa,  or  eoipoimtioa,  it  ahaU 
bo  withia  riew  of  thoae  who  attend  tha  aale,  aad  be  aold  ia  aneh  pareda 
aa  are  likely  to  bring  the  hisheat  price."    Or.  &  Jk  a  Gd.  23S. 

Tbs  Sosta  Dakota  iCstata  ia  the  aame  aa  the  Korth  Dakota,  a  D.  Piol 
Cd.200. 

no  Xrtak  statute  Pvoridea:  ''Pexaoaal  i«operty  nmat  be  oold  at  pablie 
aoetion,  imleaa  the  court  orders  a  priTate  aale.  The  court  may  direct  the 
terma  of  sale.  Pnblie  aalea  of  personal  properij  nnat  be  made  at  the 
coorthonae  door,  or  at  fome  other  pubUe  place,  or  at  the  raidenee  of  the 
decedent;  but  no  aale  ahall  be  made  of  perwnal  property  not  preaent  at 
the  time  of  aale,  onleoa  the  court  otherwise  ordeia.''    Utah  Rer.  St.  3886. 

The  Washington  Statute  Provides:  ''Sales  of  personal  property  shall  be 
made  at  poblic  aaction,  and  after  notice  given  for  at  least  two  weeks,  which 
notice  shall  be  given  by  notices  posted  in  ten  [three]  poblic  plaeea  in  the 
conntj,  or  by  publication  in  a  newspaper,  if  the  judge  shall  so  order,  in 
which  shaU  be  stated  the  time  and  place  of  sale.''  Wash.  BaL  Gd.  6255 
(Pierce's  Cd.  2563). 

''If  it  be  made  to  appear  to  the  satisfaction  of  the  superior  court,  that 
it  will  be  for  the  interest  of  the  estate  to  allow  the  executor  or  adminis- 
trator to  sell  some  or  the  whole  of  the  personal  estate  at  private  sale,  the 
court  may  so  order."    Wash.  Bal.  Cd.  6256  (Pierce's  Cd.  2564). 

The  Wyoming  Statute  is  the  same  as  the  California,  except  that  it  makeo 
BO  provision  concerning  the  kind  of  money  for  which  the  sale  may  be  made. 
Wyo.  Eev.  St.  4775. 

[f]  The  Calif omla  Statute  (0.  O.  P.  1527)  Provides:  "Whenever  it  ap- 
pears to  the  court  on  any  hearing  of  an  application  for  a  sale  of  real  prop- 
erty, that  it  would  be  for  the  interest  of  the  estate  that  personal  property 
of  the  estate,  or  some  part  of  such  property,  should  first  be  sold,  the  court 
may  decree  the  sale  of  said  personal  property,  or  any  part  of  it,  and  the 
sale  thereof  shall  be  conducted  in  the  same  manner  as  if  the  application  had 
been  made  for  the  sale  of  such  personal  property  in  the  first  instance.''  En. 
1905,  242. 

The  AilaotLk  Statute  ProTldes:  "Whenever  it  appears  to  the  court  on  any 
hearing  of  an  application  for  the  sale  of  real  property  that  it  would  be 

•  See  section  870,  ante. 
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conducted  in  the  same  manner  as  if  the  application  had  been 
made  for  the  sale  of  personal  property  in  the  first  instance. 

for  the  interest  of  the  estate  that  personal  property  of  the  estate,  or  some 
part  of  sueh  property,  should  be  first  sold,  the  court,  may  decree  the  sale  of 
sneh  personal  property,  or  any  part  of  it,  and  the  sale  thereof  shall  be 
conducted  in  the  same  manner,  as  if  the  application  had  been  made  for  the 
sale  of  such  personal  property  in  the  first  instance."    Ariz.  Bev.  St.  1873. 

The  IdahOy  Montana,  North  Dakota^  Oklahoma^  Boiitli  Dakota,  XTtah,  and 
Wyoming  Btatates  are  the  same  as  the  Arizona,  except  that  Montana  and 
Wyoming  insert  the  words  "or  judge"  after  the  word  "court"  in  both  in- 
stances; and  Wyoming  uses  the  word  "order"  in  place  of  "decree."  Ida. 
Bev.  St.  5604;  Mont.  C.  C.  P.  2797;  N.  D.  Bev.  Cd.  8201;  Okl.  Bev.  St.  1787; 
a  D.  Pro.  Cd.  289;  Utah  Bay.  St.  3887;  Wyo.  Bev.  St.  4A2S. 


ARTICLE  in. 

SUMMABY  SALES  OF  MINES  AND  MINING  INTEBEST& 

I  890.  Mining  property  subject  to  sale. 

§  391.  Petition  for  sale. 

§  392.  Order  to  show  cause. 

§  393.  Order  of  sale. 

§  394.  Manner  of  making  sale. 

§  890.  Milling  Property  Subject  to  Sale. — When  it  appears 
from  the  inventory  that  the  estate  of  a  decedent  consists  in  whole 
or  in  part  of  mines,  or  interests  in  mines,  they  may  be  sold  under 
order  of  court  in  the  summary  manner  hereinafter  provided,  [a] 
Obviously,  however,  a  tract  of  land  cannot  be  sold  in  this  manner 
merely  because  it  may  contain  mining  ground  within  its  bound- 
aries.   Land  for  which  a  mineral  patent  had  been  issued,  and 

[a]  The  Calif onila  Statute  (O.  O.  P.  1629)  Providea:  "When  it  appears 
from  the  inventory  of  the  estate  of  any  decedent  that  his  eatate  consists 
in  whole  or  in  part  of  mines,  or  interests  in  mines,  such  mines  or  interests 
may  be  sold  under  the  order  of  the  court  having  jurisdiction  of  the  estate, 
as  hereinafter  provided. ''    En.  March  11,  1872.    Amd.  1880,  93. 

The  Ariacma,  Idaho,  and  Wyoming  Statutes  are  the  same  aa  the  Cali- 
fornia, except  that  instead  of  the  word  "court,"  Arizona  and  Idaho  use 
the  worda  "probate  court,"  and  Wyoming  the  worda  "court  or  judge." 
Ariz.  Bev.  St.  1772;  Ida.  Bev.  St.  5499;  Wyo.  Rev.  St.  4776. 

The  Ariaona  Statutes,  aside  from  the  provisions  set  forth  under  this 
article,  also  make  special  provisions  for  the  execution  of  contracts  for  the 
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the  title  of  which  was  in  the  owner  in  fee,  and  upon  which  no 
mining  had  been  done  for  a  series  of  years,  cannot  be  sold 
sammarily  as  a  mine  or  mining  interests,  but  must  be  sold,  if  at 
all,  in  the  usual  manner  prescribed  for  the  sale  of  real  estate.^ 

§  891.  Petition  for  Sale.* — The  executor  or  administrator,  or 
any  heir  or  creditor,  or  any  partner  or  member  of  a  mining  com- 
pany in  which  interests  are  held  by  the  estate,  may  file  the  peti- 
tion for  a  sale,  which  should  allege  that  the  estate  is  in  course 
of  administration,  particularly  describe  the  property  whose  sale 
is  desired,  including  its  condition  and  situation,  and  set  forth 
the  grounds  upon  which  a  sale  is  asked,  [b] 

optional  sale  of  mines  belonging  to  the  estates  of  deceased  or  incompetent 
persons.    Ariz.  Bev.  St.  2013-2017. 

The  Montana  Statute  Provides:  "When  it  appears  from  the  inventory 
•that  the  estate  consists,  in  whole  or  in  part,  of  mines  or  interests  in  mines, 
or  of  shares,  interests,  or  stocks  in  a  mining  corporation,  such  mines,  in- 
terests, stocks  or  shares  may  be  sold  ander  the  order  of  the  court  or  judge. ' ' 
Mont.  C.  C.  P.  2660. 

The  Arizona  Statute  Further  Provides:  "If  any  portion  of  the  estate  of 
the  decedent,  infant,  insane  or  incompetent  person  shall  consist  of  mining 
property  and  it  shall  be  deemed  to  the  interest  of  the  estate  to  enter  a  bond 
or  contract  for  the  optional  sale  thereof,  the  executor,  administrator  or 
guardian  thereof  may  file  in  the  probate  court  of  the  county  where  the 
mining  property  is  situated,  a  petition  stating  the  name,  age  and  residence 
of  such  infant,  insane  or  incompetent  or  such  decedent;  the  court  which 
appointed  the  petitioner,  the  executor,  administrator  or  guardian  of  such 
estate,  and  the  dates  of  his  appointment  and  qualification,  the  date  of  his 
qualification  as  such,  a  description  of  the  property,  the  appraised  value  of 
the  mining  property  sought  to  be  contracted,  the  terms  and  conditions  of 
such  contemplated  contract  and  the  reasons,  showing  the  benefits  to  accrue 
to  such  estate."    Ariz.  Bev.  St.  2013. 

P>]  The  Oallfomla  Statute  (0.  0.  P.  1630)  Provides:  "The  executor  or 
administrator,  or  any  heir  at  law,  or  creditor  of  the  estate,  or  any  partner 
or  member  of  any  mining  company,  in  which  interests  or  shares  are  held  or 
owned  by  the  estate,  may  file  in  the  court  a  petition,  in  writing,  setting 
forth  the  general  facts  of  the  estate  being  then  in  due  course  of  admin- 
istration, and  particularly  describing  the  mine,  interest,  or  shares  which  it 
is  desired  to  sell,  and  particularly  the  condition  and  situation  of  the  mines 
or  mining  interests,  or  of  the  mining  company  in  which  such  interests  or 

1  Estate  of  Byrne,  112  Gal.  176,  44  Pac.  467. 
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§  392.  Order  to  Show  CanBe."^— Upon  the  presentation  of  the 
petition,  the  court  must  make  an  order  directing  all  persons  in- 
terested to  appear  at  a  time  and  place  specified,  not  less  than 
four  or  more  than  ten  weeks  from  the  time  of  the  making  of  the 
order,  to  show  cause  why  the  executor  or  administrator  should 
not  be  directed  to  sell  the  property.  A  copy  of  the  order  must 
be  served  personally  on  all  interested  at  least  ten  days  before 
the  time  appointed  for  the  hearing,  or  published  •at  least  four 
successive  weeks  in  a  newspaper  designated  by  the  court,  except 
that  such  notice  may  be  dispensed  with  if  the  assent  of  all  per- 
sons interested  is  signified  in  writing,  [c] 

§  398.  Order  of  Sale.t — If  it  appears  on  the  hearing  that  the 
property  should  be  sold,  either  to  promote  the  interests  of  the 
estate  or  to  secure  the  rights  of  the  mining  partners  or  tenants 
in   common^  the   court  must   make   an   order  authorizing  the 

shares  are  held,  and  the  grounds  apon  which  the  sale  is  asked  to  be  made." 
En.  March  11,  1872.    Amd.  1880,  93. 

The  Arizona*  Idaho,  Montana,  and  Wyoming  Statutes  are  the  same  as 
the  California,  except  that  Montana  adds  the  words  "or  corporation"  after 
the  words  '^ mining  company"  in  both  instances.  Ariz.  Bev.  St.  1773;  Ida. 
Eev.  St.  6500;  Mont.  C.  C.  P.  2661;  Wyo.  Bev.  St.  4777. 

[c]  The  California  Statate  (0.  0.  P.  1531)  Provides:  ''Upon  the  presenta- 
tion of  such  petition^  the  court,  or  a  judge  thereof,  must  make  an  order 
directing  all  persons  interested  to  appear  before  such  court,  at  a  time 
and  place  specified,  not  less  than  four  or  more  than  ten  weeks  from  the 
time  of  making  such  order,  to  show  cause  why  an  order  should  not  be 
granted  to  the  executor  or  administrator  to  sell  such  mine,  mining  inter- 
ests, shares,  or  stocks,  as  are  set  forth  in  the  petition  and  belonging  to 
the  estate.  A  copy  of  the  order  to  show  cause  must  be  personally  served 
on  all  persons  interested  in  the  estate,  at  least  ten  days  before  the  time 
appointed  for  hearing  the  petition,  or  published  at  least  four  successive 
weeks  in  such  newspaper  as  such  court  or  judge  shall  specify.  If  all  per- 
sons interested  in  the  estate  signify  in  writing  their  assent  to  such  sale, 
the  notice  may  be  dispensed  with."    En.  March  11,  1872.    Amd.  1880,  94. 

The  Arizona*  Idaho,  Montana  and  Wyoming  Statutes  are  practically  the 
same  as  the  California,  except  that  the  order  to  show  cause  in  Arizona  des- 
ignates the  time  as  "not  less  than  two  or  more  than  eight  weeks,"  and 
must  be  published  "at  least  two  successive  weeks."  Ariz.  Bev.  St.  1774; 
Ida.  Bev.  St.  6501;  Mont.  C.  C.  P.  2662;  Wyo.  Bev.  St  4778. 
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executor  or  administrator  to  make  the  8ale.[d]  It  need  not  be 
made  to  appear,  in  order  to  warrant  the  order,  that  the  proceeds 
are  necessary  to  pay  outstanding  debts,  expenses  of  administra- 
tion, and  the  like,  as  is  the  case  with  the  sale  of  ordinary  real 
property.* 

§  394.  Manner  of  Making  Sale. — ^AU  further  proceedings, 
after  the  order  of  sale  is  made,  must  be  in  conformity  with  the 
provisions  of  law  for  the  sale  of  real  property  of  deceased  per- 
sons,  as  announced  in  the  following  article,  [e] 

[d]  The  Calif oxnla  Statute  (0.  0.  P.  1632)  ProTides:  ''If,  upon  hearing 
the  petition,  it  appears  to  the  satisfaction  of  the  court  that  it  is  to  the  in- 
terest of  the  estate  that  such  mining  property  or  interests  of  the  estate  should 
be  sold,  or  that  an  immediate  sale  is  necessary  in  order  to  secure  the  just 
rights  or  interests  of  the  mining  partners,  or  tenants  in  common,  such  court 
must  make  an  order  authorizing  the  executor  or  administrator  to  seU  sneli 
mining  interests,  mines,  or  shares,  as  hereinafter  provided. ' '  En.  March  11, 
1872.    Amd.  1880,9i. 

The  Axlsonsy  Idaho,  Montana  and  Wyoming  Statates  are  practicaUy  the 
same  as  the  California,  except  that  instead  of  the  word  "court,"  Arigona 
and  Idaho  use  the  words  "probate  judge,"  and  Montana  the  words  "court 
or  judge."  Arizona  and  Idaho  insert  the  words  "if  it  appears  to  his  satis- 
faction" after  the  words  "the  estate  should  be  sold,  or."  Arizona  also  in- 
serts the  words  "in  which  such  shares,  stocks,  or  property  are  held," 
after  the  words  "tenants  in  common."  Ariz.  Ber.  St.  1775;  Ida.  Bey.  8t^ 
5502;  Mont.  0.  0.  P.  2663;  Wyo.  Bev.  St.  4779. 

The  Wyoming  Statute  Further  Provides:  "The  court  or  judge  may  make 
an  order  for  public  sale  of  such  mining  property  to  take  place  in  the  same 
manner  as  provided  for  public  sales  of  personal  property  in  this  chapter,  or 
it  may  be  ordered  that  the  same  may  be  sold  at  private  sale,  as  it  shaU  seem 
for  the  best  interest  of  the  estate."    Wyo.  Bev.  St.  4780. 

[e]  The  Oalifonia  SUtnte  (0.  0.  P.  1638)  Provides:  "After  the  order 
of  sale  is  made,  aU  further  proceedings  for  the  sale  of  such  mining  property, 
and  for  the  notice,  report,  and  confirmation  thereof,  must  be  in  conformity 
with  the  provisions  of  article  four  of  this  chapter."    En.  March  11,  1872. 

The  Arizona  Statute  ProvldeB:  "After  the  order  of  sale  is  made,  all  fur- 
ther proceedings  for  the  sale  of  such  mining  property,  and  for  notices,  re- 
port, and  confirmation  tnereof,  must  be  as  provided  upon  the  sale  of  real 
ssUte."    Ariz.  Bev.  St.  1776. 

The  Idaho  and  Montana  Statutes  are  the  same  as  the  Arizona.  Ida  Bev. 
8t  5503;  Mont.  6.  0.  P.  2664. 

a  Smith  T*  BiseaUuz,  83  OaL  849,  21  Pac.  15,  28  Pae.  814. 
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ABTICLB  IV. 
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I  395.  Groands  for  sale. 

I  396.  Time  limited  for  making  applieatioiL 

§  397.  Form  and  contents  of  petition. 

§  398.  Issnance  of  order  to  show  cause  against  sale. 

{•399.  Service  of  order  to  show  cause. 

I  400.  Hearing  of  petition  and  opposition  thereto. 

§  401.  Proof  and  contest  of  claims. 

§  401a.  Attendance  and  examination  of  witnesses. 

{  402.  Propriety  of  sale  of  whole  or  part  of  estate. 

§  403.  Making  of  order  of  sale. 

S  404.  Form  and  contents  of  order  of  sale. 

§  405.  Notice  of  public  sale. 

§  406.  Time  and  place  of  public  sale. 

{  407.  Private  sale — ^Notice  and  bids. 

{  408.  Offer  of  ninety  per  cent  of  appraised  value. 

S  409.  Sale  on  credit — Security. 

{  410.  Beturn  of  sale  and  hearing  thereon. 

§  411.  Vacation  of  sale  for  inadequacy  of  price  or  advanee  llldl. 

{  412.  Persons  entitled  to  object  to  confirmation. 

I  413.  Confirmation  of  sale — Becording  of  order. 

}  414.  Execution  of  deed — Bights  and  liabilities  of  porohaser. 

S  415.  Proof  of  notice  of  sale  before  confirmation. 

S  416.  Postponement  of  sale. 

}  417.  Notice  of  postponement. 

}  418.  Failure  of  executor  to  apply  for  or  make  sale. 

}  419.  Liability  of  executor  for  misconduct. 

}  420.  Liability  of  executor  for  fraud. 

{  421.  Limitation  of  actions  for  vacating  sale. 

§  422.  Limitations  against  persons  under  disability. 

§  895.  OronndB  for  Sale. — ^When  a  sale  of  the  property  of  a  de- 
cedent is  necessary  to  pay  the  family  allowance,^  the  out- 
standing debts,  the  expenses  of  administration,^  or  the  legacies, 
or  when  it  appears  for  the  best  interests  of  the  estate,^  the  ex- 
ecutor or  administrator  may,  upon  an  order  of  court,  sell  any 

1  Lands  may  be  sold  to  pay  the  Ackerson  v.  Orchard,  7  Wash.  877^ 

expenses  of  administration  and  an  al-  84  Pac  1106,  85  Pae.  605. 

lowance  for  the  support  of  the  fa,mr  3  Estate  of  Gouts,  87  CaL  480,  25 

ily,  although  the  petition  for  sale  may  Pac  685 ;   Estate  of  Bents,  36  OaL 

state  that  the  deeedent  left  no  debts.  687*    The  eourt  may  decree  a  Mle 
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real  as  wdl  as  pcnonal  {vopotj  of  the  estate;  "and  an  applica- 
ti<Mi  for  the  sale  of  real  propertj  mmj  also  erabraee  the  sale  of 
personal  propertj. ''[a]  The  statutory  {Hnoyiaion  anthorizing  a 
sale  of  the  real  propertj  for  the  best  interests  of  the  estate  is 
eonstitntional,  but  it  does  not  haTe  an j  retroqieetiTe  operation  to 
authorize  the  sale  of  the  estate  of  a  person  who  died  before  its 
enaetment.' 

It  is  not  essential  to  the  right  of  an  adnmiistrator  to  petition 
for  a  sale,  or  to  the  aothoritj  of  the  eonrt  to  order  it,  that  there 


[a]  Tks  Ctftfnrsfs  flliftats  (a  C.  P.  1536)  Ptorides:  ''When  a  oala  of 
ympeitj  of  tko  estate  m  aeccsBaxy  to  paj  the  aUowmaeo  of  the  fnmilj,  or 
tko  debts  ontstaadiBg  agaiast  the  deeedeat,  or  the  debts,  expeases,  or  eharges 
ef  admiaistratioa  or  l^ades;  or  whea  it  appeaza  to  the  satisfaetioa  of  the 
court  that  it  is  for  tho  adraatage,  beaefit,  aad  best  interests  of  the  estate, 
aad  those  iaterested  thereia  that  the  real  estate,  or  some  part  thereof  be 
sold,  the  exeeotor  or  adaiinistrator  maj  sell  aaj  real  as  weU  as  personal 
property  of  the  estate  apoa  tho  order  of  tho  court;  aad  aa  applieatioa  for 
the  sale  of  real  propertj  may  also  embrace  the  sale  of  personal  property." 
Eo.  Mareh  11,  1872.    Amd.  1873-74,  369;  1880,  94;  1893,  212. 

The  Aiisoaa  Statsto  Proridss:  "Whea  a  sale  of  property  of  the  estete  is 
aecessazy  to  pay  the  allowaBce  of  the  family,  or  the  debts  outstanding 
against  the  decedent,  or  the  debts,  expenses,  or  charges  of  administration,  or 
legacies,  tho  executor  or  administrator  may  also  sell  any  real,  as  well  as  per- 
sonal property  of  the  estate,  for  that  purpose,  upon  the  order  of  the  pro- 
bate court;  and  an  application  for  the  sale  of  real  property  may  also  em- 
brace the  sale  of  personal  property."    Aria.  Bey.  St.  1777. 

The  Idaho  Statute  ProvidsB:  ''When  tho  personal  estete  in  the  hands  of 
the  executor  or  administrator  is  exhausted  or  insufficient  to  pay  the  allow- 
ance of  the  family,  the  debte  outstanding  against  the  decedent  and  the  debto. 


of  realty  for  the  payment  of  liens 
thereon  and  the  expenses  of  admin- 
istration yet  to  accrue.  Estete  of 
Freud,  131  GaL  667,  82  Am.  St.  Bep. 
407,  63  Pac.  1080. 

Beal  estate  may  be  sold  to  pay  ex- 
penses of  administration  and  taxes. 
Hanford  t.  Bavies,  1  Wash.  476,  25 
Pac.  329. 

A  sale  of  real  estete  may  be  made 
to  pay  the  expenses  of  administra- 
tion and  to  carry  out  a  provision  of 
the  will  for  the  erection  of  a  monu- 
ment  for   the    testetrix.    Estete   of 


Koppihus,  1  CU.  App.  84,  81  Pac. 
732. 

3  Estete  of  Freud,  131  GaL  667,  82 
Am.  St.  Bep.  407,  63  Flftc  1080;  Es- 
tete of  Porter,  129  CaL  86,  79  Am. 
St.  Bep.  78,  61  Pac  659.  A  pro- 
bate  court  has  no  authority,  on  peti- 
tion of  an  executor,  to  order  him,  on 
receipt  of  money  loaned,  to  recon- 
Tey  real  estete  conveyed  to  his  teste- 
tor  by  deed  absolute  on  ite  face,  but 
intended  only  as  security  for  repay- 
ment of  the  loan,  Anderson  t* 
41  CaL  308. 
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should  first  be  a  demand  upon  the  administrator  to  sell.  It  is 
his  duty  to  petition  for  a  sale  whenever  a  necessity  arises  under 
the  statute.  If  he  neglects  to  apply  for  the  order,  a  creditor 
or  anyone  interested  may  make  application.^ 

§  396.  Time  Limited  for  Making  Application. — ^The  law  pre- 
scribes no  particular  time  within  which  the  application  for  a 
sale  must  be  made.  Courts  have  a  discretionary  power,  how- 
ever, to  deny  an  application  on  the  ground  of  unreasonable  de- 
lay for  which  a  valid  excuse  is  wanting.  What  constitutes  such 
a  delay  must  of  necessity  depend  on  the  facts  and  circumstances 
of  each  particular  case,  and  therefore  no  inflexible  rule  can  be 
declared  except  by  the  legislature.*  A  delay  of  seventeen  years 
has  been  held  fatal;®  so  has  a  delay  of  thirteen  years,''  while  a 
delay  of  ten  years  has  not.®    In  granting  or  refusing  an  applica- 

expenses,  and  charges  of  administration,  the  executor  or  administrator  may 
sell  the  real  estate  for  that  purpose,  upon  the  order  of  the  probate  court." 
Ida.  Bey.  St.  5504. 

The  Montana  and  Oklahoma  Statutes  are  the  same  as  the  Arizona,  except 
that  the  words  "court  or  judge"  are  used  instead  of  "probate  court." 
Mont.  G.  C.  P.  2670;  Okl.  Bey.  St.  1652. 

The  Nevada  Statute  Provides:  "When  the  personal  estate  of  the  deceased 
shall  be  inaufKcient  to  pay  the  allowance  to  the  family,  the  debts  of  the  de- 
ceased, expenses  of  last  illness  and  funeral,  and  the  charges  and  cost  of  ad- 
ministration, the  executor  or  administrator  may  petition  to  have  the  real 
estate  sold  for  such  purpose."    Nev.  Comp.  L.  2914. 

The  North  Dakota  Statute  Provides:  "When  a  sale  of  property  of  the 
estate  is  necessary  to  pay  the  allowance  of  the  family  or  the  debts  out- 
standing against  a  decedent,  or  the  debts,  expenses  or  charges  of  adminis- 
tration or  legacies,  or  when  such  sale  is  for  the  best  interests  of  the  estate 
and  the  persons  interested  in  the  property  to  be  sold  whether  it  is  or  is  not 
necessary  to  pay  the  debts  or  family  allowance,  the  executor  or  administra- 
tor may  also  sell  any  real  estate  as  well  as  personal  property  of  the  estate 
in  his  hands  and  chargeable  for  that  purpose  upon  the  order  of  the  county 

4  Estate  of  Boach,  139  Gal.  17,  72  other  estate.  Estate  of  ArgueUo,  85 
Pac.  393 ;  V^allace  v.  Grant,  27  Wash.      Oal.  154,  24  Pac.  641. 

130,  67  Pac.  578.               „,  ^  ,    ,,,  •  Estate  of  Crosby,  55  GaL  574. 

6  Estate  of  Arguello,  85  Gal.  154, 

24  Pac.  641 ;  Estate  of  Montgomery,  ^  Wingerter  v.  Wingerter,  71  GaL 

60  Cal.  646.     Delay  in  filing  petition  105,  11  Pac.  853. 

is  excused  where  deceased's  interest  8  Estate  of  Smith,  43  Or.  595,  73 

in  land  awaits  administration  of  an-  Pac.  336,  75  Pac  133. 
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tioiiy  courts  are  usually  governed  by  the  equities  of  the  case,  de- 
clining to  order  a  sale  where  the  laches  have  been  such  as  to 
render  a  sale  inequitable,  but  directing  it  to  be  made  if  a  satis- 
factory explanation  of  the  delay  is  offered,  and  no  change  in  the 
ownership  or  condition  of  the  property  has  taken  place  which 
will  render  a  sale  unjust.®  Some  courts  fix  the  period  of  reason- 
able delay  by  analogy  to  the  statute  of  limitations.^^  It  may  be 
conceded  that  a  sale  will  not  be  ordered  to  satisfy  a  claim  which 
is  barred  by  the  statute  when  presented,  or  which  is  not  pre- 
sented within  the  time  limited  in  the  notice  to  creditors,  or  which, 
if  rejected,  is  not  sued  upon  within  the  period  allowed  by  law. 
But  the  statute  does  not  run  against  claims  after  their  allowance, 
and  a  proceeding  for  the  sale  of  real  property  is  not  an  action 
for  its  recovery,  so  that  in  any  aspect  of  the  question  the  general 
rules  of  limitation  ordinarily  have  no  actual  application.^ 

court;  and  an  application  for  the  sale  of  real  property  may  also  embrace 
tbe  sale  of  personal  property. "    N.  D.  Bey.  Cd.  S134. 

The  Oregon  Statute  Provides:  ''When  the  proceeds  of  the  sale  of  per- 
sonal property  have  been  exhausted,  and  the  charges,  expenses,  and  claims 
specified  in  section  1169  have  not  all  been  satisfied,  the  executor  or  admin- 
istrator shaU  sell  the  real  property  of  the  estate  or  so  much  thereof  as  may 
be  necessary  for  the  purpose;  provided,  that  whenever  it  shall  appear  to  the 
satisfaction  of  the  court  that  it  is  for  the  best  interest  of  the  estate  or  of 
the  heirs,  devisees,  or  legatees  thereof  that  the  real  property  or  any  part 
thereof  should  be  sold  before  the  personal  property  or  any  part  thereof  has 
been  sold,  the  court  or  Judge  thereof  may  order  that  the  real  estate  or  any 
part  thereof  be  sold  without  reference  to  whether  or  not  the  personal  prop- 
erty has  been  sold.  If  any  of  such  real  property  have  been  specially  de- 
vised, it  shall  be  exempt  from  the  operation  of  the  order  of  the  sale,  in 
the  same  manner  as  personal  property  specially  bequeathed. '^  Or.  B.  ft  G. 
Cd.  1172  (Or.  Gen.  L.  1905,  233). 

Tli«  South  Dakota  Statate  Provides:  ''When  a  sale  of  property  of  the 
estate  is  necessary  to  pay  the  allowance  of  the  family,  or  the  debts  out- 
standing against  a  decedent,  or  the  debts,  expenses,  or  charges  of  adminis- 
tration, or  legacies;  or  when  it  appears  to  the  satisfaction  of  the  court  that 
it  is  for  the  advantage,  benefit  and  best  interests  of  the  estate  and  those 
interested  therein,  that  the  real  estate,  or  some  part  thereof  be  sold,  the 

•  Estate  of  Smith,  43  Or.  595,  78  tion  is  pending,  the  statute  of  limita- 

Pac  836,  75  Fac  133.  tions  does  not  run  against  a  petition 

M  Note  in  26  Am.  St  Bep.  22.  to  sell  land  to  pay  debts  which  have 

11  Estate  of  Tuohy,  83  Mont  230,  been  allowed.    Estate  of  ArgueUo«  85 

83  Pac  486.    While  the  administra-  Gal.  151,  24  Flae.  641. 
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§  397.  Fonn  and  Contents  of  Petition."^ — ^To  obtain  an  order 
of  sale,  the  executor  or  administrator  must  present  a  verified 
petition  to  the  court  setting  forth  the  amount  of  personal  prop- 
erty that  has  come  into  his  hands,  and  how  much  thereof  re- 
mains undisposed  of;  the  debts  outstanding  against  the  de- 
cedent, so  far  as  can  be  ascertained  or  estimated;  the  amount 
due  on  the  family  allowance,  or  which  will  be  due  after  it  has 
been  in  force  one  year;  the  charges  and  expenses  of  administra- 
tion already  accrued,  and  an  estimate  of  what  may  yet  accrue; 
a  general  description  of  all  the  real  property  of  the  estate,  its 
condition  and  value,  and  whether  community  or  separate;  the 
names  of  the  legatees,  devisees,  and  heirs,  so  far  as  known  to  the 
petitioner;  and,  if  the  sale  is  asked  on  the  ground  that  it  is  for 
the  best  interests  of  the  estate  and  those  interested  therein,  the 
petition  must  also  set  forth  in  what  way  the  advantage  or  benefit 
would  result,  [b]  If  any  of  these  matters  are  not  ascertainable, 
the  petition  must  so  state ;  but  a  f aihure  to  allege  facts  hereinbe- 
fore enumerated  will  not  invalidate  the  subsequent  proceedings, 
if  the  defect  is  supplied  by  the  proofs  at  the  hearing,  and  the 

executor  or  administrator  may  seU  any  real  as  weU  as  personal  property  of 
the  estate,  upon  the  order  of  the  county  court,  and  an  application  for  the 
sale  of  real  property  may  also  embrace  the  sale  of  personal  property.'' 
8.  D.  Pro.  Cd.  201;  S.  D.  Sess.  L.  1905,  p.  107. 

The  Utab  Statute  is  the  same  as  the  California.    Utah  Ber.  St.  8877. 

The  Washington  Statute  Provides:  "When  the  personal  estate  in  the 
hands  of  the  executor  or  administrator  shall  be  insufficient  to  pay  the  al- 
lowance to  the  family  and  aU  the  debts  and  charges  of  the  administra- 
tion, the  executor  or  administrator  may  seU  or  mortgage  the  real  estate 
for  that  purpose,  upon  the  otder  of  the  court."  Wash.  Bal.  Cd.  6257 
(Pierce's  Cd.  2565). 

The  Wyoming  Statute  is  the  same  as  the  Arizona,  except  that  the  words 
''court  or  judge  thereof"  are  used  instead  of  ''probate  court."  Wyo. 
Bey.  St.  4781. 

[b]  The  Oalifomia  Statute  (0.  0.  P.  1587)  Provides:  "To  obtain  such 
order  for  the  sale  of  real  property,  he  must  present  a  verified  petition  to 
the  superior  court,  or  a  judge  thereof,  setting  forth  the  amount  of  the 
personal  estate  that  has  come  to  his  hands  and  how  much  thereof,  if  any, 
remains  undisposed  of;  the  debts  outstanding  against  the  decedent,  as  far 
as  can  be  ascertained  or  estimated;  the  amount  due  upon  the  family  allow- 
ance or  that  win  be  due  after  the  same  has  been  in  force  for  one  year;  the 
debts,  expenses,  and  charges  of  administration  already  accrued,  and  an 
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A  petition  substantially  complying  with  the  foregoing  stat- 
utory requirements  satisfies  the  law  and  confers  jurisdiction  on 
the  court  to  proceed  to  order  a  sale ;  so  that  if  the  further  juris- 
dictional steps  in  giving  notice  and  opportunity  for  hearing  are 
taken,  subsequent  errors  and  irregularities  in  the  proceeding 
cannot  render  the  sale  void  when  made.^^  But  a  petition  which 
does  not  comply  substantially  with  these  requirements,  and  fails 
to  aver  the  facts  specified  in  the  statute,  does  not  invest  the  court 
with  authority  to  direct  a  sale ;  and  in  case  it  attempts  to  do  so, 
its  orders  and  decrees  to  that  end  are  without  validity,  unless 


the  general  facts  showing  such  necessity  be  stated  in  the  decree.''    Ariz.  Bey. 
St.  1778. 

The  Idaho  Statute  Provides:  "To  obtain  such  order  he  mast  present  a 
verified  petition  to  the  probate  court,  or  to  the  judge  at  chambers,  setting 
forth  the  amount  of  the  personal  estate  that  has  come  into  his  hands,  and 
how  much  thereof,  if  any,  remains  undisposed  of;  the  debts  outstanding 
against  the  decedent;  as  far  as  can  be  ascertained  or  estimated;  the  amount 
due  upon  the  family  allowance,  or  that  wiU  be  due  after  the  same  has  been 
in  force  for  one  year;  the  debts,  expenses  and  charges  of  administration 
already  accrued,  and  an  estimate  of  what  will  or  may  accrue  during  the 
administration;  a  description  of  all  the  real  estate  of  which  the  decedent 
died  seised,  or  in  which  he  had  any  interest,  or  in  which  the  estate  has 
acquired  any  interest,  aifd  the  condition  and  value  of  the  respective  por- 
tions and  lots  thereof,  and  whether  the  same  be  community  or  several  prop- 
erty; the  names  and  ages  of  the  devisees,  if  any,  and  heirs  of  the  decedent. 
If  all  the  matters  above  enumerated  cannot  be  ascertained  it  must  be  so 
stated  in  the  petition."    Ida.  Bev.  St.  5505. 

The  Montana  Statute  ProvldeB:  "To  obtain  such  order  for  the  sale  of 
real  property,  he  must  present  a  yerified  petition  to  the  court  or  judge, 
setting  forth  the  amount  of  personal  property  that  has  come  to  his  hands, 
and  how  much  thereof,  if  any,  remains  undisposed  of;  the  debts  outstanding 
against  the  decedent,  as  far  as  can  be  ascertained  or  estimated;  the  amount 


18  Estate  of  Arguello,  85  Oal.  152, 
24  Pac.  641 ;  Bichardson  v.  Butler,  82 
Cal.  176,  16  Am.  St.  Bep.  101,  23 
Pac.  9;  Burris  v.  Kennedy,  108  Cal. 
831,  41  Pac.  458;  Estate  of  Devin- 
cenzi,  119  Cal.  498,  51  Pac.  845; 
Townsend  v.  Gordon,  19  Cal.  188; 
Blackman  v.  MulhaU,  19  B.  D.  534, 104 
N.  W.  260. 

A  petition  for  a  sale  for  the  pay- 
ment of  debts  cannot  be  assailed  on 
the  ground  that  it  does  not  state  facts 


sufficient  to  constitute  a  cause  of  ac- 
tion, unless  it  exhibits  a  total  failure 
to  state  the  necessary  fticts.  Estate 
of  Heydenfeldt,  127  CkL  456,  59  Pac. 
839. 

Befeets  of  form  or  uncertainty  or 
want  of  fullness  of  statement  in  the 
petition  for  the  sale  of  testator 's  real 
estate  can  be  taken  advantage  of  only 
by  special  demurrer  in  tne  trial  court. 
Estate  of  Jjbyj,  141  CaL  939,  7S  Paa. 

ai7. 


624 


PBOBATE  LAW. 


remedied  by  the  curative  clause  of  the  statute  referred  to  in  the 
preceding  paragraph.^^  The  court  acquires  jurisdiction  to  direct 
a  sale  only  when  the  proceedings  therefor  have  been  at  least  in 
substantial  conformity  with  the  provisions  of  the  code,  the  first 
of  which  is  that  a  verified  petition  for  the  sale  must  be  pre- 
sented.^* 

The  next  essential  of  a  petition  is  a  statement  therein  of  the 
amount  of  personal  property  which  has  come  into  the  hands  of 
the  executor  or  administrator,  and  how  much  thereof,  if  any,  re- 
mains undisposed  of.  An  averment  of  this  character  is  indis- 
pensable.^®   That  it  proves  inaccurate  in  its  statements,  how^- 

due  upon  the  family  aUowance,  or  that  wiU  be  dae  after  the  same  has  been 
in  force  one  year;  the  debta,  expenses,  and  charges  of  administration  already 
accmed,  and  an  estimate  of  what  will  or  may  accrue  during  the  administra- 
tion; a  general  description  of  aU  the  real  property  of  which  the  decedent 
died  seised,  or  in  which  he  had  any  interest,  or  in  which  the  estate  has 
acquired  any  interest  and  the  condition  and  value  thereof;  and  the  names 
of  the  legatees  and  devisees,  if  any,  and  of  the  heirs  of  the  deceased,  so  far 
as  known  to  the  petitioner.  If  any  of  the  matters  here  enumerated  cannot 
be  ascertained,  it  must  be  so  stated  in  the  petition;  but  a  failure  to  set  forth 
the  facts  showing  the  sale  to  be  necessary  wiU  not  invalidate  the  subsequent 
proceedings,  if  the  defect  be  supplied  by  the  proofs  at  the  hearing,  and  the 
general  facts  showing  such  necessity  be  stated  uk  the  order."  Mont.  C.  G. 
P.  2671. 

The  Nevada  Statute  Provides:  ''Such  petition  shall  be  presented  to  the 
district  court  or  judge  at  chambers,  setting  forth  .the  amount  of  personal 


u  Estate  of  Levy,  Ul  CaL  642,  75 
Pac  317;  Estate  of  Byrne,  112  Cal. 
176,  44  Fbc.  467;  Estate  of  Bose,  63 
Cal  346;  Estate  of  Boland,  55  Cal. 
310;  Pryor  ▼.  Downey,  50  Cal.  388,  19 
Am.  Bep.  656;  Haynes  v.  Meeks,  20 
Cal.  288;  Gregory  v.  McPherson,  13 
CaL  562;  Wright  v.  Edwards,  10  Or. 
298. 

Jurisdiction  to  order  a  sale  depends 
on  the  averments  of  the  petition,  not 
upon  their  truth  or  falsity.  Bichard* 
son  V.  Butler,  82  CaL  178,  16  Am.  St 
Bep.  101,  23  Pae.  9. 

It  is  competent  for  the  legislature, 
by  enacting  a  retrospective  statute, 
to  cure  invalid  probate  sales  pre- 
viouafy  made.    Mitchell  v.  Campbell, 


19  Or.  198,  24  Pac  455;  Ackerson  v. 
Orchard,  7  Wash.  377,  34  Pac.  1106, 
'35  Pac.  605;  Hazelton  v.  Bogardus,  8 
Wash.  102,  35  Pac.  602. 

16  Wills  V.  Pauly,  116  Cal.  575,  48 
Pac.  709.  The  fact  that  schedules  at- 
tached to  a  petition  for  a  sale  and 
made  part  of  it  are  placed  after  the 
verification  does  not  vitiate  such  veri- 
fication. Bichardson  v.  Butler,  82  Cal. 
180,  16  Am.  St.  Bep.  101,  23  Pac.  9. 

10  See  the  statutes  under  this  sec- 
tion; Gregory  v.  Taber,  19  Cal.  397, 
79  Am.  I>ec.  219;  Gregory  v.  Mc- 
Pherson, 13  CaL  562.  The  rule  is  not 
varied  by  the  fact  that  the  petition  is 
made  by  an  administrator  de  bonis 
son.    Haynes  v.  Meeks,  20  CaL  288. 
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ever,  does  not  affect  the  jurisdiction  of  the  court."  It  is  not 
enough  that  the  petitioner  has  filed  an  account  of  the  personal 
estate  at  or  about  the  time  of  presenting  the  petition,^  although 
it  seems  permissible  to  make  the  inventory  on  file  a  part  of  the 
petition  by  a  reference  thereto.^  In  some  of  the  states  it  is 
necessary  to  allege  the  insufSciency  of  the  personal  property  to 
satisfy  the  debts  or  claims  against  the  estate,^  and  formerly  this 
was  true  in  California.** 

The  petition  must  set  forth  the  debts  outstanding  against  the 
estate,  so  far  as  they  can  be  ascertained  or  estimated,  and  also 
the  expenses  and  charges  of  administration  already  accrued, 
and  an  estimate  of  what  will  or  may  accrue  during  the  admin- 
istration.^   A  statement  that  there  are  no  debts  or  expenses  of 


estate  that  has  come  to  the  hands  of  the  petitioner,  and  how  much  thereof, 
if  any,  remains  undisposed  of;  the  debts  outstanding  against  the  deceased, 
as  far  as  the  same  can  be  ascertained  or  estimated;  the  amount  due  upon  the 
family  allowance  or  that  will  be  due  after  the  same  shall  have  been  in  force 
for  one  year;  the  sum,  if  any,  due  for  the  last  sickness  and  funeral  of  the 
deceased;  the  costs  and  expenses  of  the  administration  already  accrued 
and  an  estimate  of  what  will  or  may  accrue  during  the  administration;  a 
description  of  aU  the  real  estate  of  which  the  deceased  died  seised,  or  in 
which  he  or  she  had  any  interest  or  in  which  the  estate  has  acquired  any 
interest,  and  the  condition  and  value  of  the  respective  portions  and  lots,  and 
whether  the  same  be  community  or  separate  property;  the  names,  ages,  and 
residence  of  the  devisees  or  legatees,  if  any,  and  of  the  heirs  of  the  deceased, 
which  petition  shall  be  verified  by  the  oath  of  the  petitioner.  If  all  of 
said  matter  cannot  be  ascertained  it  shall  be  so  stated  in  the  petition." 
Nev.  Gomp.  L.  2915. 

Tlio  North  Dakota  Statute  Provldei:  "To  obtain  an  order  for  the  sale  of 
real  property  the  executor  or  administrator  must  present  a  verified  petition 
to  the  county  court,  setting  forth  the  amount  of  personal  property  that  has 


17  Haynes  v.  Meeks,  20  Cal.  28S. 

18  Gregory  v.  Tiber,  19  Cal.  397,  79 
Am.  Dec.  219. 

i»  Estate  of  Bentc,  36  OaL  687; 
Btuart  V.  AHen,  16  Gal.  473,  76  Am. 
Dec.  551. 

ao  Wallace  v.  Grant,  27  Wash.  130, 
67  Pac.  578;  Prefontaina  v.  Mc- 
Micken,  16  Wash.  16,  47  Pac.  231; 
Needham  v.  Salt  Lake  Gity,  7  Utah, 
319,  26  Pae.  920. 

Although  the  petition  does  not  state 

Probata  Lew— -40 


that  there  was  any  personal  property, 
it  will  be  presumed,  in  aid  of  the 
jurisdiction,  after  the  confirmation  of 
the  sale,  that  the  court  was  advised 
that  there  was  none.  McKenna  v. 
Gosgrove,  41  Wash.  332,  83  Pac  240. 

21  Bichardson  v.  Musser,  54  GaL 
196;  Haynes  v.  Meeks,  20  Gal.  2^8; 
Gregory  v.  Tabor,  19  OaL  397,  79 
Am.  Dec  219. 

S2  See  the  statutes  under  this  sae> 
tion. 
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adminutration  aeemed  and  unpaid  is  soffieient  to  vest  juris- 
diction,  ao  far  as  this  requirement  is  concerned,  where  the  prior 
accounts  of  the  administrator  have  been  setUed,  and  the  sale  is 
sought,  not  to  pay  anj  debts  and  past  expenses,  but  to  provide 
for  the  familj  allowance  and  future  expenses  of  administra- 
tion.^ A  prospective  expense  which  the  executor  or  adminia- 
trator  is  authorized  to  incur  and  charge  against  the  estate  will 
warrant  a  sale.^ 

The  petition  should  state  the  amount  due  upon  the  family 
allowance,  ot  the  amount  which  will  be  due  after  it  has  been  in 
force  one  year.  If  there  is  nothing  due  or  to  become  due,  the 
better  practice  is  to  so  state.  The  omission  of  such  statement, 
however,  does  not  render  the  petition  fataUy  defective  in  the 
absence  of  special  objection;  and  if  the  sale  is  not  made  to  pay 

come  into  bis  hands  as  sMets,  sad  how  much  thereof,  if  any,  remaina  nii- 
diflposed  of;  the  debta  outstanding  against  the  deeedent,  aa  far  ai  can  be 
ascertained  or  determined;  the  amonnt  due  npon  the  family  allowance,  or 
that  wiU  be  due  after  the  same  has  been  in  force  for  one  year;  the  debts, 
expenses  and  charges  of  administration  already  approved,  and  an  estimate 
of  what  will  or  may  accrue  during  the  administration;  the  facts  showing  the 
sale  to  be  for  the  best  intereats  of  the  estate,  if  the  application  is  made 
upon  that  ground;  a  general  description  of  all  the  real  property,  except  the 
homestead,  of  which  the  decedent  died  seised,  or  in  which  he  had  any  in- 
terest, or  in  which  the  estate  has  acquired  any  interest,  and  the  condition 
and  value  thereof;  the  names  of  the  legatees  and  devisees,  and  the  heirs 
of  the  decedent,  so  far  as  known  to  the  petitioner.  If  any  of  the  matters 
herein  enumerated  cannot  be  ascertained,  it  must  be  ao  stated  in  the  petition; 
but  a  failure  to  set  forth  the  facts  showing  the  sale  to  be  necessary  will  not 
invalidate  the  subsequent  proceedings,  if  the  defect  be  supplied  by  the 
proofs  at  the  hearing  and  the  general  facts  showing  such  necessity  ia  stated 
in  the  decree."    K.  D.  Bev.  Cd.  8134. 

The  OUahoms  Statute  is  the  same  as  the  South  Dakota,  except  that  the 
words  "in  the  probate  court"  are  used  in  place  of  the  words  "to  the  county 
court."    Okl.  Eev.  St.  1663. 

The  Oregon  Statute  Provides:  "The  petition  for  the  order  of  sale  of 
real  property  shall  state  the  amount  of  sales  of  personal  property,  the 

n  Bichardson  v.  Butler,  82  Cal.  174,      order  should  show  a  legal  necessity 

16  Am.  St  Bep.  101,  23  Pac  9.    An  for  a  sale  in  the  mode  prescribed  l^ 

order  of  sale  to  meet  the  expenses  of  ^^  ^^^    j^^^  ^   3^        33  ^ 

administration  may  be  made  without  a 

final  adjudication  of  the  executor's 

account  for  such  expenses.    It  is  only  "  Estate  of  Freud,  181  OaL  667, 

necessary  that  his   petition  for  the  82  Am.  St.  Bep.  407,  63  Pae.  1080. 
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a  family  allowance,  it  will  be  presumed  on  appeal  that  there  was 
nothing  due  or  to  become  due  on  that  account.^ 

The  petition  must  contain  a  general  description  of  the  real 
property  belonging  to  the  estate.^  In  case  it  is  amended  at  the 
hearing  by  adding  another  parcel  to  the  lands  described,  a 
should  be  treated  as  a  new  petition  and  proceedings  had  de 
novo.^  The  petition  must  also  state  the  condition  and  value  of 
the  real  estate.^    The  sufSciency  of  such  statement  will  depend 


charges,  ezpenaes,  and  claims  still  unsatisfied,  so  far  as  can  be  ascertained, 
a  description  of  the  real  property  of  the  estate,  the  conditions  and  prob- 
able value  of  the  different  portions  or  lots  thereof,  the  amount  and  nature 
of  any  liens  thereon,  the  names,  ages,  and  residences  of  the  devisees,  if 
any,  of  the  heirs  of  the  deceased,  so  far  as  known,  and  if  it  is  desired  to 
sell  the  real  property  or  any  part  thereof  before  the  sale  of  the  personal 
property  as  provided  in  section  1172  as  amended  by  this  act,  the  petition 
shall  set  out  the  reason  thereof."  Or.  B.  ft  C.  Cd.  1173  (Or.  Gen.  L.  1905, 
233). 

The  South  Dakota  Statute  Provides:  ''To  obtain  an  order  for  the  sale  of 
real  property,  he  must  present  a  verified  petition  to  the  county  court,  or  to 
the  judge  thereof,  setting  forth  the  amount  of  personal  property  that  has 
come  into  his  hands  as  assets,  and  how  much  thereof,  if  any,  remains  undis- 
posed of;  the  debts  outstanding  against  the  decedent,  as  far  as  can  be 
ascertained  or  estimated;  the  amount  due  upon  the  family  allowance  or  that 
will  be  due  after  the  same  has  been  in  force  for  one  year;  the  debts,  ex- 
penses and  of  administration  already  accrued,  and  an  estimate  of  what  will 
or  may  accrue  during  the  adminiatration ;  a  general  description  of  all  real 
property,  except  the  homestead,  of  which  the  decedent  died  seised,  or  in 
which  he  had  any  interest,  or  in  which  the  estate  has  acquired  any  interest, 
and  the  condition  and  value  thereof;  the  names  of  the  legatees  and  devisees, 
if  any,  and  the  heirs  of  the  decedent,  so  far  as  known  to  the  petitioner. 
If  any  of  the  matters  here  enumerated  cannot  be  ascertained,  it  must  be 


25  Estate  of  Levy,  141  Gal.  645,  75 
Pac.  317. 

26  Townsend  v.  Gordon,  19  ObiI.  188; 
Hajnes  v.  Meeks,  20  Cal.  288;  Bich- 
ardson  v.  Butler,  82  Cal.  174,  16  Am. 
St.  Rep.  101,  23  Pac.  9;  Hazelton  t. 
Bogardus,  8  Wash.  102,  35  Pac.  602. 
Less  particularity  is  required  where 
the  estate  owns  only  one  piece  of  prop- 
erty. Devincenzi's  Estate,  119  CaL 
601,  51  Pftc.  845. 

A  description  reading,  an  "undi* 
Tided  half  of  one  league  on  Clear 


Lake,  and  of  an  undivided  half  of  a 
farm  and  vineyard  at  Sonoma,  con- 
taining eight  hundred  and  thirty-three 
acres,  more  or  less,"  is  insufficient. 
Wilson  V.  Hastings,  66  CaL  243,  5 
Pac.  217. 

2T  Gharky  v.  Werner,  66  Cal.  388, 
6  Pac.  676. 

28  Kertchem  v.  George,  78  Cal.  597, 
21  Pac.  372 ;  Estote  of  Boland,  55  CkL 
310;  Gregory  v.  Taber,  19  CaL  397. 
79  Am.  Dee.  219. 
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on  the  circumstances  of  each  case.^  The  designation  of  a  city 
lot  as  unimproved  is  a  sufficient  description  of  its  condition;^ 
but  a  designation  of  it  as  improved  is  not,  although  the  point 
should  be  raised  by  special  demurrer'^  Where  the  petition 
states  that  the  value  of  the  property  is  set  forth  in  a  schedule 
attached  to  the  petition,  an  objection  that  the  values  are  the 
appraised  and  not  the  present  values  is  not  available  on  general 
demurrer.**  And  a  petition  alleging  that  the  two  parcels  to  be 
sold  are  improved,  that  one  has  been  set  apart  to  the  widow  as  a 
homestead,  and  that  the  other  is  subject  to  a  mortgage,  is  suffi- 
cient as  against  an  objection  raised  for  the  first  time  on  appeal.^ 
The  petition  may  refer  to  the  inventory,  and  the  two  may  be 
considered  together  in  determining  the  sufficiency  of  the  de- 
scription and  the  statement  of  the  value  and  condition  of  the 
property.    In  order  to  accomplish  this  result,  however,  the  rule 


80  stated  in  the  petition;  but  a  failure  to  set  forth  the  facta  showing  the 
sale  to  be  necessary,  will  not  invalidate  the  subsequent  proceedings,  if  the 
defect  be  supplied  by  the  proofs  at  the  hearing,  and  the  general  facts 
showing  such  necessity  be  stated  in  the  decree."    S.  D.  Pro.  Gd.  202. 

The  Utah  Statute  Provides:  "To  obtain  an  order  for  the  sale  of  real 
property,  the  executor  or  administrator  must  present  a  verified  petition  to 
the  court,  setting  forth  the  amount  of  personal  estate  that  has  come  to  his 
hands,  and  how  much  thereof,  if  any,  remains  undisposed  of;  the  debts  out- 
standing against  the  decedent  as  far  as  can  be  ascertained  or  estimated; 
the  amount  due  upon  the  family  allowance,  or  that  will  be  due  after  the 
same  has  been  in  force  for  one  year;  the  debts,  expenses,  and  charges  of 
administration  already  accrued,  and  an  estimate  of  what  will  or  may  accrue 
during  the  administration;  a  general  description  of  all  the  real  property  of 
which  the  decedent  died  seized,  or  in  which  he  had  any  interest,  or  in  which 
the  estate  has  acquired  any  interest,  and  the  condition  and  value  thereof; 
and  if  said  order  for  sale  of  real  estate  is  petitioned  for  on  the  ground  that 


29  Estate  of  Devincenzi,  119  Gal. 
501,  51  Pac.  845.  A  petition  for  a 
sale  stating  the  condition  of  the  prop- 
erty as  "fair"  is  sufficient  in  the  ab- 
sence of  direct  attack.  Estate  of 
Devincenzi,  119  GaL  500,  51  Pac  845. 

A  petition  stating  that  the  property 
is  one  hundred  and  sixty  acres  of  un- 
improved desert  land,  chiefly  valuable 
for  the  possibility  that  it  contains 
petroleum,  and  that  an  inventory  and 
appiaisement  have  been  made  and  re- 


turned to  the  court,  does  not  satisfy 
the  code.  Estate  of  Gook,  137  GaL 
184,  69  Pac.  968. 

80  Richardson  v.  Butler,  82  CaL  179, 
16  Am.  St  Bep.  101,  23  PlEic.  9. 

81  Estate  of  Levy,  141  GaL  644^ 
76  Pac.  317. 

82  Estate  of  Levy,  141  OoL  639, 
75  Pac.  317. 

88  Estate  of  Levy,  141  Gal.  639,  75 
Pac.  317.  It  is  too  late  on  appeal  to 
urge  the  insufficiency  of  the  statement 
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of  pleading  should  be  observed,  that  a  necessary  allegation  must 
be  distinctly  averred  in  the  petition,  and  if  omitted  cannot  be 
supplied  by  a  reference  to  an  exhibit,  but,  if  defective,  can  be 
aided  by  an  express  reference  to  an  exhibit,  for  that  avowed 
purpose.^  Furthermore,  no  sale  is  invalid  on  account  of  the 
omission  to  state  in  the  petition  these  matters  of  description,  pro- 
vided the  general  facts  showing  that  a  sale  is  necessary  are 
proved  and  found.**^  This  rule,  however,  has  no  application, 
when  the  sufiBciency  of  the  petition  is  attacked  by  demurrer  in 
the  probate  court,  or  when  the  objection  is  taken  upon  appeal 
from  the  order  of  sale.^ 

The  petition  should,  in  describing  the  real  estate,  stiate  whether 
it  is  community  or  separate  property,  but  a  defect  in  this  respect 

it  is  for  the  advantage,  benefit,  and  best  interests  of  the  estate  and  those 
interested  therein  that  a  sale  be  made,  the  petition,  in  addition  to  the  fore- 
going facts,  must  set  forth  in  what  way  an  advantage  of  benefit  would 
accrue  to  the  estate  and  those  interested  therein  by  such  sale.  If  the  execu- 
tor or  administrator  neglects  to  apply  for  an  order  of  sale  where  it  is  neces- 
sary, any  person  interested  may  make  application  therefor."  Utah  Bev.  St. 
3888. 

The  Washington  Statute  Provides:  "To  obtain  such  order  he  shall  pre- 
sent a  petition  to  the  court  setting  forth  the  amount  of  the  personal  estate 
that  has  come  to  his  hands,  and  how  much,  if  any,  remains  undisposed  of,  a 
list  and  the  amounts  of  the  debts  outstanding  against  the  deceased,  as  far 
as  the  same  can  be  ascertained,  a  description  of  all  the  real  estate  of  which 
the  testator  or  intestate  died  seised,  the  condition  and  value  of  the  re- 
spective lots  and  portions,  the  names  and  ages  of  the  devisees,  if  any,  and 
of  the  heirs  of  the  deceased,  which  petition  shall  be  verified  by  the  oath  of 
the  party  presenting  the  same."    Wash.  Bal.  Cd.  6257  (Pierce's  Cd.  2565). 

The  Wyoming  Statute  Provides:  "To  obtain  such  order  for  the  sale  of 
real  property,  he  must  present  a  verified  petition  to  the  court,  or  a  judge 
thereof,  setting  forth  the  amount  of  personal  estate  that  has  come  into  his 
hands,  and  how  much  thereof,  if  any,  remains  undisposed  of;  the  debts  out- 
standing against  the  decedent,  as  far  as  can  be  ascertained  or  estimated;  the 
amount  due  upon  the  family  allowance,  or  that  will  be  due  after  the  same 

as  to  the  condition  of  the  real  estate.      Stuart  v.  Allen,  16  CaL  473,  76  Am, 

Baum  ▼.  Boper,  132  CaL  42,  64  Pao.      ^^>^'  ^^l- 

128.  **  Burris  ▼.  Kennedy,  108  Ckl.  831, 

u  Estate  of  Cook,  137  CaL  184,  60      ^  ^^..f^L^^L\?'^^^^^^^^ 

^       ^      ,  ,-  Wash.  877,  84  Pae.  1106,  25  Pac  605. 

Pfce.  968;  Silverman  v,  Gundelflnger,  ^  jj^^  ^^  ^^^^  ^3^  ^j  ^3^^  ^^ 

82  CaL  549,  23  Pac.  12;  Wilson  ▼.  Pac.  968;  Estate  of  Smith,  61  CaL 
Eastings,  66  CaL  243,  6  Pac.  217;      663. 
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is  cured  by  stating  in  the  order  of  sale  that  the  property  is 
separate  or  communityy  as  the  case  may  be.*^ 

The  names  of  the  legatees  and  devisees,  if  any,  and  of  the 
heirs,  so  far  as  known  to  the  petitioner,  must  be  stated  in  the  peti- 
tion. But  the  omission  to  state  that  the  persons  named  therein 
as  devisees  and  legatees  are  also  the  heirs,  as  appears  from  the 
order  of  sale,  is  not  fatal  to  the  order  of  sale.^ 

§  398.  Issuance  of  Order  to  Show  Cause  Against  Sale.*— If  it 
appears  to  the  court  from  an  examination  of  the  petition  that  a 
sale  of  the  whole  or  a  part  of  the  real  property  is  necessary  or 
for  the  best  interests  of  the  estate,  the  petition  must  be  filed, 
and  an  order  thereupon  made  directing  all  persons  interested  in 
the  estate  to  appear  at  a  time  and  place  specified,  not  less  than 
four  nor  more  than  ten  weeks  from  the  time  of  making  the  order, 
to  sho;v  caus.e  why  a  sale  should  not  be  made.[c]  The  order  to 
show  cause  need  not  contain  the  names  of  the  interested  persons, 
though  known ;  it  is  sufficient  if  it  is  directed  in  the  language  of 
the  statute  to  "all  persons  interested.'"®  Neither  need  the  order 
describe  the  real  estate ;  it  is  enough  that  it  refers  to  the  petition 
on  file,  which  contains  a  fidl  description.^    Nor  is  it  necessary 

has  been  in  force  for  one  year;  the  debts,  expenses  and  charges  of  adminis- 
tration, already  accrued,  and  an  estimate  of  what  wiU  or  may  accrue  during 
the  administration;  a  general  description  of  aU  the  real  property  of  which 
the  decedent  died  seized,  or  in  which  he  had  any  interest,  or  in  which  the 
estate  has  acquired  any  interest,  and  the  condition  and  ¥alue  thereof,  and 
whether  the  same  be  joint  or  separate  property;  the  names  of  the  legatees 
and  devisees,  if  any,  and  of  the  heirs  of  the  deceased,  so  far  as  known  to 
the  petitioner.  If  any  of  the  matters  herein  enumerated  cannot  be  ascer- 
tained, it  must  be  so  stated  in  the  petition;  but  a  failure  to  set  forth  the 
facts  showing  the  sale  to  be  necessary  will  not  invalidate  the  subsequent 
proceedings,  if  the  defect  be  supplied  by  the  proofs  at  the  hearing,  and  the 
general  facts  showing  such  necessity  be  stated  in  the  decree."  Wyo.  Bev. 
8t.  4782. 

[c]  The  Oalifomia  Statute  (0.  0.  P.  1638)  ProvldeB:  ''If  it  appears  to  the 
court  or  judge,  from  such  petition,  that  it  is  necessary,  or  that  it  would 

87  Estate  of  Arguello,  85  Cal.  151,  88  Furth  v.  United  States  M.  ft  T. 
24  Pac.  641.  Co.,  13  Wash.  73,  42  Pac.  523. 

88  Estate  of  Levy,  141  Gal.  639,  75  «>  Estate  of  Roach,  139  CaL  17,  72 
Pac.  317.  Pac.  393. 


*See  form  number  t48,  VoL  IL 
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tliat  the  order  should  set  forth  items  constituting  ^e  debts  and 
expenses  of  administration.^ 

§  390.  Service  of  Order  to  Show  Cause.*— A  copy  of  the  order 
to  show  cause  must  be  personally  served  on  all  persons  interested 

be  for  the  advantage,  benefit,  and  best  interests  of  the  estate  and  those 
interested  therein,  to  sell  the  whole  or  some  portion  of  the  real  estate  for 
the  purposes  and  reasons  mentioned  in  the  preeeding  seetion  or  any  of  them, 
sneh  petition  must  be  filed,  and  an  order  thereupon  made  directing  all 
persons  interested  in  the  estate  to  appear  before  the  court,  at  a  time  and 
place  apecified,  not  less  than  four  nor  more  than  ten  weeks  from  the  time 
of  making  such  order,  to  show  cause  why  an  order  should  not  be  granted 
to  the  executor. or  administrator  for  the  sale  of  such  estate."  En.  March 
11,  1872.    Amd.  1893,  213. 

The  Arizona  Statute  Provides:  ''If  it  appears  to  the  court  or  judge,  from 
such  petition,  that  it  is  necessary  to  sell  the  whole  or  some  portion  of  the 
real  estate  for  the  purposes  and  reasons  mentioned  in  the  preceding  sec- 
tion, or  any  of  them,  such  petition  must  be  filed  and  an  order  thereupon 
made,  directing  all  persons  interested  in  the  estate  to  appear  before  the 
court,  at  a  time  and  place  specified,  not  less  than  four  nor  more  than  ten 
weeks  from  the  time  of  making  such  order,  to  show  cause,  why  an  order 
should  not  be  granted  to  the  executor  or  administrator  to  sell  so  much  of 
the  real  estate  of  the  decedent  as  is  necessary."      Ariz.  Bev.  St.  1779. 

The  Idaho,  Montana,  and  Wyoming  Statates  are  the  same  as  the  Arizona, 
except  that  after  the  words  "before  the  court,"  Montana  adds  the  words 
"or  judge,"  and  Wyoming  adds  the  words  "or  judge  thereof."  Ida.  Bev. 
St.  5506;  Mont.  C.  C.  P.  2672;  Wyo.  Bev.  St  4783. 

The  Nevada  Statute  Provides:  "If  it  shall  appear  to  the  court  or  judge, 
by  such  petition,  that  it  is  necessary  to  seU  the  whole  or  some  part  of  the 
real  estate  for  the  purposes  therein  mentioned,  or  any  one  of  them,  such 
petition  shall  be  filed,  and  an  order  thereupon  made,  directing  the  clerk 
to  issue  a  notice  to  all  persons  interested  in  the  estate  to  be  and  appear 
before  the  court  at  a  time  and  place  specified  not  less  than  three  weeks 
nor  more  than  six  weeks  from  the  date  of  such  notice,  to  show  cause  why 
an  order  should  not  be  granted  to  authorize  the  executor  or  administrator, 
to  sell  so  much  of  the  real  estate  as  may  be  necessary."  Nev.  Comp.  L. 
2916. 

The  North  Dakota  Statute  Provides:  "If  it  appears  to  the  court  from 
such  petition  that  it  is  necessary  to  seU  the  whole  or  some  part  of  such 
real  estate,  for  the  purposes  and  reasons  mentioned  in  this  section,  or  any 
of  them,  or  that  such  sale  is  for  the  best  interests  of  the  estate,  such  peti- 
tion must  be  filed  and  an  order  thereupon  made  directing  all  persons  inter- 

41  Estate  of  Boach,  139  CaL  17,  72  Pac.  398. 


^See  form  number  248,  Vol,  IL 
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in  the  estate,  and  on  any  genei:al  guardian  of  minors  so  inter- 
ested, provided  they  are  residents  of  the  county,  at  least  ten 
days  before  the  time  appointed  for  hearing  the  petition,  or  be 
published  four  successive  weeks  in  such  newspaper  in  the  county 
as  the  court  may  direct,  [d]     There  is  some  doubt  as  to  whether 

ested  in  the  estate  to  appear  before  the  court  at  a  time  and  place  specified 
not  less  than  four,  and  not  more  than  ten  weeks  before  the  time  of  making 
such  order,  to  show  cause  why  an  order  should  not  be  granted  to  the  executor 
or  administrator  to  seU  so  much  of  the  real  estate  of  the  decedent  as  ia 
necessary,  or  for  the  best  interests  of  the  estate."    N.  D.  Bev.  Cd.  8134. 

The  Oregon  Statute  Provides:  ''Upon  the  filing  of  the  petition  a  citation 
shall  issue  to  the  devisees  and  heirs  therein  mentioned,  and  to  all  others 
unknown,  if  any  such  there  be,  to  appear  at  a  term  of  court  therein  men- 
tioned, not  less  than  ten  days  after  the  service  of  such  citation,  to  show 
cause,  if  any  exist,  why  an  order  of  sale  should  not  be  made  as  in  the  peti- 
tion prayed  for."    Or.  B.  ft  C.  Gd.  1174. 

The  Oklahoma  Statate  is  the  same  as  the  Arizona.    OkL  Bev.  St.  1654. 

The  South  Dakota  Statate  is  the  same  as  the  California.  8.  D.  Pro.  Cd. 
203;  8.  D.  Sess.  L.  1905,  p.  108. 

The  Utah  Statute  Provides:  ''Such  petitions  must  be  filed  and  an  order 
thereupon  made  directing  all  persons  interested  in  the  estate  to  appear  before 
the  court  at  a  time  and  place  specified  to  show  cause  why  an  order  should 
not  be  granted  to  sell  such  real  estate  of  the  decedent  as  is  necessary  or 
advantageous.  Notice  of  such  hearing  shall  be  given  by  publication  or  by 
posting  as  the  court  may  direct,  and  by  the  mailing  of  notices  to  the  heirs, 
and  to  the  executor  or  administrator  if  he  is  not  the  petitioner."  Utah  L. 
1899,  p.  23. 

The  Washington  Statate  Provides:  ''If  it  should  appear  from  such  petition 
that  there  is  not  sufficient  personal  estate  in  the  hands  of  the  executor  or 
administrator  to  pay  the  allowance  to  the  family,  the  debts  outstanding 
against  the  deceased  and  the  expenses  of  administration,  and  that  it  is 
necessary  to  seU  or  mortgage  the  whole  or  some  portion  of  the  real  estate 
to  provide  funds  for  the  payment  of  such  debts,  the  court  shall  thereupon 
make  an  order  directing  all  persons  interested  to  appear  at  a  time  and 
place  specified,  not  less  than  four  nor  more  than  eight  weeks  from  the 
time  of  making  such  order,  to  show  cause  why  an  order  shall  not  be  granted 
to  the  executor  or  administrator  to  sell  or  mortgage  the  real  estate  of  the 
deceased,  or  so  much  thereof  as  shaU  be  necessary  to  pay  such  aUowances, 
tharges  and  debts."    Wash.  Bal.  Cd.  6258  (Pierce's  Cd.  2566). 

[d]  The  Oallfonila  Statate  (0.  0.  P.  1539)  ProvideB:  "A  copy  of  the 
order  to  show  cause  must  be  personally  served  on  all  persons  interested  in 
the  estate,  any  general  guardian  of  a  minor  so  interested,  and  any  legatee, 
or  devisee,  or  heir  of  the  decedent,  provided  they  are  residents  of  the 
eountyi  at  least  ten  days  before  the  time  appointed  for  hearing  the  peiitioHy 
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the  service  or  publication  of  the  order  thus  provided  by  the  stat- 
ute is  jurisdictional,  and  therefore  whether  a  noncompliance  with 
the  statute  renders  a  sale  an  absolute  nullity.  It  has  been  af- 
firmed that  where  no  order  to  show  cause  is  made,  and  no  ser- 
vice of  any  kind  is  made  on  the  persons  interested,  a  sale  ordered 
by  the  court  is  void."^  It  has  been  afKrmed,  moreover,  that  where 
the  order  to  show  cause  is  made,  but  is  not  served  or  published  as 
the  statute  provides,  the  sale  based  thereon  is  void.^    That  a 


or  be  published  four  Buecessive  weeka  in  fneh  newspaper  in  the  county  as 
the  eourt  or  judge  shaU  direct.  If  aU  persons  interested  in  the  estate  join 
in  the  petition  for  the  sale,  or  signify  in  writing  their  assent  thereto,  the 
notice  may  be  dispensed  with,  and  the  hearing  may  be  had  at  any  time." 
En.  March  11,  1872.    Amd.  1873-74,  370. 

The  Axlsona,  Montana,  North  Dakota,  OUaIioiii%  and  Wyoming  Statutes 
are  the  same  as  the  California.  Aris.  Bev.  St.  1780;  Mont.  G.  G.  P.  2673; 
N.  D.  Bev.  Cd.  8135;  Old.  Bev.  St  1655;  Wyo.  Bev.  St.  4784. 

The  Idaho  Statute  Provides:  ''A  copy  of  the  order  to  show  cause  must 
be  personally  served  on  all  persons  interested  in  the  estate,  and  on  any 
general  guardian  of  any  minor,  devisee,  or  heir  of  the  decedent  resident  in 
the  county,  at  least  five  days  before  the  time  appointed  for  hearing  the 
petition,  or  must  be  published  at  least  four  successive  weeks  in  such  news- 
paper as  the  court  or  judge  shaU  direct.  The  notice  is  served  if  the  pub- 
lication is  completed  five  days  before  the  day  set  for  hearing.  If  all  per- 
sons interested  in  the  estate  join  in  the  petition  for  the  sale,  or  signify  in 
writing  their  assent  thereto,  the  notice  may  be  dispensed  with."  Ida. 
Bev.  St.  6607. 

The  Nevada  Statute  Provides:  "A  copy  of  such  notice  shall  be  personally 
served  on  all  persons  in  the  county  interested  in  the  estate  at  least  ^yb  days 
before  the  time  specified  in  the  notice,  or  shall  be  published  at  least  two 
successive  weeks  in  such  newspaper  as  the  court  or  judge  shall  order:  Pro- 
vided, however,  that  if  aU  persons  interested  in  the  estate  shall  signify 


4a  Oampbell  v.  Drais,  125  CaL  258, 
67  Fftc.  994. 

48  Townsend  v.  TaDant,  83  GaL  45, 
91  Am.  Dee.  617. 

Where  notice  has  been  ordered  to 
be  published  ''four  successive  weeks" 
in  a  certain  pape^,  the  discontinuance 
of  the  paper  at  the  end  of  three 
weeks  does  not  dispense  with  the 
necessity  of  further  publication. 
Townsend  v.  Tallant,  88  GaL  45,  91 
Am.  Dec  617. 

A  sale  is  void  as  to  an  infant  heir 


not  made  a  party  to  the  proceeding 
and  for  whom  no  guardian  was  ap- 
pointed and  to  whom  no  notice  was 
given  as  prescribed  by  statute.  Flsfce 
V.  Kellogg,  8  Or.  503;  Ball  v.  Glothier, 
84  Wash.  299,  75  Pac.  1099. 

After  a  guardian  ad  litem  appears 
and  consents  to  an  order  of  sale,  the 
court  has  jurisdiction  over  the  subject 
and  the  parties,  although  the  minor 
heirs  were  not  served  with  the  order 
to  show  cause.  Stuart  v.  Allen,  16 
GaL  473,  76  Am.  Dee.  551. 
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failure  to  publish  the  order  for  the  time  or  in  the  maimer  pro- 
vided by  law  and  directed  by  the  court  is  a  serious  irregularity, 
which  may  be  urged  successfully  on  a  direct  attack,  can  hardly 
be  questioned;  but  that  such  defect  renders  the  sale  void,  and 
hence  subject  to  collateral  attack,  the  courts  have,  in  a  number 
of  instances,  shown  a  disinclination  to  hold,  for  the  proceeding  is 
really  in  rem,  and  jurisdiction  attaches  upon  the  filing  of  the 
petition,  so  as  not  to  be  devested  by  subsequent  errors,  however 
gross  they  may  be.^ 


in  writing  their  assent  to  saeh  sale,  the  notice  may  be  dispensed  with." 
Nev.  Comp.  L.  2917. 

"If  any  of  the  legatees,  devisees  or  heirs  of  the  deceased  are  minors, 
and  have  a  general  guardian  in  the  county,  a  copy  of  the  notice  shaU  be 
served  upon  such  guardian.  If  they  have  no  guardian,  the  court  or  judge 
shall,  at  the  time  of  filing  said  petition,  or  before  proceeding  to  act  upon 
it,  appoint  some  disinterested  person*  their  attorney,  for  the  purpose  of 
appearing  for  them,  in  the  proceedings  and  taking  care  of  their  interest. 
The  court  or  judge  may  also,  if  deemed  necessary,  appoint  such  attorney  for 
the  heirs,  devisees,  or  legatees,  if  they  are  unrepresented,  whether  minors, 
or  otherwise,  and  may  likewise  appoint  an  attorney  for  the  creditors  if  un- 
represented. * '    Nev.  Comp.  L.  2919. 

The  Oregon  Statute  Provides:  "Upon  an  heir  or  devisee  known  and  resi- 
dent within  this  state  such  citation  shall  be  served  and  returned  as  a  sum- 
mons; and  upon  an  heir  or  devisee,  unknown  or  non-resident,  it  may  be 
served  by  publication,  in  a  newspaper  published  in  the  county  chosen  by 
the  administrator  or  executor,  nor  less  than  four  weeks,  or  for  such  further 
time  as  the  court  or  judge  may  prescribe.  When  service  of  the  citation  is 
made  by  publication,  there  shaU  be  published  with  it  a  brief  description  of 
the  property  described  in  the  petition."    Or.  B.  ft  C.  Cd.  1175. 

The  South  Dakota  Statute  Provides:  "A  copy  of  the  order  to  show  cause 
must  be  personally  served  on  aU  persons  interested  in  the  estate,  any 
general  guardian  of  a  minor  so  interested,  and  any  legatee  or  devisee,  or 


M  Blackman  v.  Mulhall,  19  8.  D. 
534,  104  N.  W.  250;  Zilmer  v.  Gerich- 
ten,  111  Cal.  73,  77,  43  Pac.  408; 
Haynes  v.  Meeks,  10  Oal.  120,  70  Am. 
Dec.  703;  sections  692,  693,  post 

Where  notice  was  published  four 
times  weekly,  but  not  for  full  four 
weeks  prior  to  the  hearing,  the  defect 
is  cured  by  adjourning  the  hearing 
to  a  later  day,  giving  the  full  four 
weeks'  notice,  and  by  confirmation  of 


the  sale.  Ackerson  v.  Orchard,  7 
Wash.  377,  34  Pac.  1106,  35  Pfcc.  605. 
Where  the  order  to  show  cause  was 
returnable  on  April  4th,  and  the 
proofs  were  made  and  a  decree  of  sale 
entered  on  that  day,  and  on  April 
11th  another  decree  for  a  sale  was 
made,  reciting  that  the  decree  there- 
tofore made  had  been  vacated  for 
error,  it  was  held  that  a  sale  under 
the  second  decree  was  valid.  Burris 
V.  Kennedy,  108  GaL  831,  41  Pne.  458. 
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The  court  may  direct  the  publication  of  the  order  to  be  made 
in  a  weekly,  rather  than  in  a  daily,  paper ;  and  if  it  does  so,  the 
publication  need  not  necessarily  be  made  up  to  and  including  the 
day  of  sale.  However,  the  notice  must  be  published  "for  two 
weeks  successively  next  before  the  day  on  or  after  which  the  sale 
is  to  be  made,  and  ''as  often,  during  the  prescribed  period,  as  the 
paper  is  regularly  issued."***  Where  an  order  refusing  a  sale  is 
reversed  on  appeal,  and  the  proceeding  remanded  for  a  new 
trial,  the  notice  need  not  again  be  given;  but  the  court,  in  the 
exercise  of  a  sound  discretion,  may  dispose  of  the  petition  upon 
such  notice  as  its  general  rules  may  provide,  or  as  it  may  deem 
reasonable  under  the  circumstances  of  the  case,  provided  the 
parties  are  not  deprived  of  a  hearing.*®  The  failure  to  designate 
the  paper  in  which  notice  shall  be  published  is  cured  by  the 
court's  order  confirming  the  sale.*^ 

The  notice  may  be  dispensed  with  and  the  hearing  had  at  any 
time,  if  all  persons  interested  join  in  the  petition  for  the  sale  or 
signify  in  writing  their  assent  thereto.*® 

heir  of  the  decedent,  who  are  residents  of  the  county,  at  least  ten  days 
before  the  time  appointed  for  hearing  the  petition;  and  on  all  such  persons 
in  interest  who  reside  without  the  county,  whether  within  or  without  the 
state,  such  service  must  be  made  by  like  personal  service  or  by  publication 
for  four  successive  weeks  in  such  newspaper  of  the  county  as  the  court  or 
judge  shall  direct.  If  all  persons  interested  in  the  estate  join  in  the  peti- 
tion for  the  sale,  or  signify  in  writing  their  assent  thereto,  the  notice  may 
be  dispensed  with  and  the  hearing  may  be  had  at  any  time."  S.  D.  Pro. 
Cd.  204;  S.  D.  Sess.  L.  1905,  p.  108. 

The  Washington  Statute  Provides:  "A  copy  of  such  order  to  show  cause 
shall  be  personally  served  on  all  persons  interested  in  the  estate  at  least 
ten  days  before  the  time  appointed  for  the  hearing  of  the  petition,  or  shall 
be  published  at  least  four  successive  weeks  in  such  newspaper  as  the  court 
shaU  order:  Provided,  however,  that  if  all  persons  interested  in  the  estate 
shall  signify  in  writing  their  assent  to  such  sale  or  the  making  of  such 

tf  Estate  of  O  'Sullivan,  84  C^.  448,      that  a  sale  should  be  made  upon  rea- 

24  Pac.  281.  sonable  notice,  it  was  held  that  no 

48  Estate  of  Couts,   100  CaL  400,      jegal  requisites  were  dispensed  with, 

^MT*^'  ^xu^'     TT  .X  ^  o.  .      uc   iL  m       ^^^  *^*  whatever  was  essential  to 

47  Furth  V.  United  States  M.  ft  T.  ^         ,        , 

Co.,  13  Wash.  73,  42  Pac.  523.  '^^  »  ~^«  ordinarily  continued  to  be 

48  See  the  statutes  under  this  sec-  80  in  this  case.  Halleck  t.  Moss,  17 
tion.    Where  an  agreement  provided      CaL  839* 


f 
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€ti^A»ii%  t*  net  4«  tfec  fetituim,  appoot 
$(%^t'i,xm  for  the  mAe  ^nrptm  ^  mppeauimgg 
in^'tr  iftUT«U  is  tW  fcoeeedia|^" 


Gd.  C261  (J 


M  n«  ouiteBto  fltaiat*  (a  a  7. 1510) 

bMriftf  a«/  b«  poftpoatd,  vpos  wtwfirteiy 
pobli^ftikra  of  ft  eofrj  of  the  oider,  bj  mfidmrit 
Mftt  is  wfitiof  to  faeh  mIo  of  all  pwtios 
OOid  to  iMsr  tfao  pftitiffiy  sad  hosr  aad 


^  Oflo  who  doot  Bot  claim  asj  ia- 
torwt  ia  tmX  Oftato  canaot  coatMt 
aa  ordor  of  eotni  direetiag  it  to  bo 
fold  to  pax  dobio.  Z&tAU  of  Sehroo- 
dor,  40  CaL  304.  Bot  tbo  grantae  of 
an  bofr  if  an  ''istorenUd  penoa*'' 
Kiftato  of  0toward,  1  Cal.  App«  67,  81 
Vue,  728. 

liOgfttoof  prownting  a  Torii&ed  pott- 
tion  for  tbo  fale  of  toftator's  land 
tunytl  not  prore  the  allegations  of  the 
■atno,  whoro  thojr  are  not  denied  by 
aniwer.  Kitate  of  Brannan  (CaL), 
01  Pao.  820. 

M  KiUte  of  Oorwin,  61  Cal.  160; 
Xitatf  of  LeTjr,  141  OaL  089,  75  Pae. 


"•«-  coot,  at 

to 


if  the 
laaot  ffled,  aaat 
tta  aHegatioBa  aad  proofia 


817;  EMate  of  Boadi,  139  CU.  17, 
72  Pte.  398. 

Aa  appeal  doea  not  lie  from  an  or- 
der direetiBg  aa  eseentor  to  proeeed 
with  a  lale  imder  a  preYione  order 
direeting  aoeh  sale.  Estate  of  ICar- 
tin,  50  CaL  208. 

u  Estate  of  Deiineend,  119  GaL 
500,  51  FlM.  845;  Bjder  t.  Gohn,  87 
GaL  69;  Hajneo  y.  Meeks,  20  GaL 
288;  Oiegory  t.  McPherson,  13  GhL 
577;  McKenna  ▼.  Cosgrove,  41  Wash. 
832,  83  Pac  240. 

S3  Estate  of  Leonis,  188  GaL  194, 
71  Pac.  171;  Estate  of  Barker,  83 
Wash.  79,  78  Pae.  796. 


*S§§  form$  numb0r»  i49,  iSO,  Vol  IL 
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The  statutory  provisions  requiring  a  petition  for  a  sale  to  set 
forth  the  facts  showing  the  sale  to  be  necessary,  and  providing  for 
the  hearing  and  determination  of  objections  by  interested  persons, 
expressly  authorize  issues  of  fact,  and  a  decision  thereon  by  the 
court  may  properly  be  reviewed  on  a  motion  for  a  new  triaL" 

§  401.  Proof  and  Contest  of  Claims.— All  claims  against  the 
estate  not  hitherto  presented  may,  if  the  period  of  presentation 
has  not  elapsed,  be  presented  and  passed  upon  at  the  hearing.^ 
And  the  validity  of  claims  already  allowed  by  the  executor  or  ad- 
ministrator and  the  court,  upon  which  the  petition  for  a  sale 
is  based,  may  be  contested  by  the  heirs.    They  are  proved  only 

of  the  petitioners,  and  of  aU  persons  mterested  in  the  estate  who  maj 
oppose  the  application.  All  claims  against  the  decedent  not  before  pre- 
sented, if  the  period  of  presentation  has  not  elapsed,  may  be  presented  and 
passed  upon  at  the  hearing."    En.  March  11,  1872.    Amd.  1880,  95. 

The  Arizona,  Idaho,  Montaxia,  North  Dakota,  Oklahoma,  South  Dakota, 
and  Wyoming  Statutes  are  the  same  as  the  California,  except  that  instead  of 
the  words  ''The  court"  at  the  beginning  of  the  section,  Arizona,  Idaho 
and  Oklahoma  have  "The  probate  court";  Montana  and  Wyoming,  "The 
court  or  judge";  and  North  and  South  Dakota,  "The  county  court."  The 
Idaho  statute  omits  the  last  sentence  of  the  section,  following  the  word 
"application."  Ariz.  Bev.  St.  1781;  Ida.  Rev.  St.  5508;  Mont.  C.  C.  P. 
2674;  N.  D.  Rev.  Cd.  8135;  Okl.  Rev.  St  1656;  S.  D.  Pro.  Cd.  205;  Wyo. 
Bev.  St.  4785. 

The  Nevada  Statute  Provides:  "The  district  court,  at  the  time  and  place 
specified  in  such  notice,  or  at  such  other  time  as  the  hearing  may  be  ad- 
journed to,  upon  satisfactory  proof  of  the  due  service  or  publication  of 
the  notice  by  affidavit  or  otherwise,  shall  proceed  to  the  hearing  of  the 
petition  and  any  opposition  that  may  be  filed."    Nev.  Comp.  L.  2918. 

The  Washington  Statute  Provides:  "The  court,  at  the  time  and  place 
appointed  in  such  order,  or  at  such  other  time  to  which  the  hearing  may 
be  adjourned,  upon  proof  of  due  service  or  publication  of  a  copy  of  the 
order,  or  upon  filing  the  consent  in  writing,  to  such  sale  ot  the  making  of 
such  mortgage  of  all  parties  interested,  shall  proceed  to  the  hearing  of 
such  petition,  and  if  such  consent  be  not  filed,  shall  hear  and  examine  the 
allegations  and  proofs  of  the  petitioner  and  of  all  persons  interested  in 
the  estate  who  may  oppose  the  application."  Wash.  Bal.  Cd.  6260  (Pierce's 
Cd.  2668). 

Bft  Leaeh  ▼.  Pieree,  98  OaL  62^  29  M  See  the  statute!  under  tha  pr»> 
Pac  238.  aeding  seetioik 
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prima  facie  by  their  allowance."  Even  an  application  to  sell 
land  to  pay  a  judgment  recovered  against  the  administrator  may 
be  contested  by  an  heir  who  is  neither  a  party  nor  privy  to  it.^ 
Moreover,  the  validity  of  claims  against  the  estate  is  not  neces- 
sarily determined  finally  by  the  court  in  deciding  that  an  order 
of  sale  shall  be  made ;  and  a  general  finding  that  debts  and  ex- 
penses of  administration  exist  does  not  foreclose  an  inquiry  into 
the  administrator's  accounts  on  the  settlement  thereof. ^^ 

§  401a.  Attendance  and  Examination  of  Witnesses. — ^The 
executor  or  administrator  and  witnesses  may  be  examined  on  oath 
by  either  party;  and  process  to  compel  them  to  attend  may  be 
issued  by  the  court  as  in  other  cases,  [f  ] 

§  402.  Propriety  of  Sale  of  Whole  or  Part  of  Estate — ^If  a 
satisfactory  showing  is  made,  the  court  may  authorize  a  sale  of 
the  whole  of  the  estate,  or  any  part  thereof,  as  in  its  judgment 

[f]  The  Oallfomla  Statute  (O.  0.  P.  1641)  Provides:  "The  executor,  ad- 
ministrator, and  witnesses  may  be  examined  on  oath  by  either  party,  and 
process  to  compel  them  to  attend  and  testify  may  be  issued  by  the  court 
or  judge,  in  the  same  manner  and  with  like  effect  as  in  other  cases."  En. 
Aiarch  11,  1872.    Amd.  1880,  95. 

The  Arizona,  Idaho,  Montana,  North  Dakota,  Oklahoma,  Sonth  Dakota, 
and  Wyoming  Statutes  are  the  same  as  the  Galif omia,  except  that  instead 
of  the  words  "court  or  judge,"  Arizona  and  Idaho  have  the  words  ''pro- 
bate judge";  North  and  South  Dakota,  ''judge  of  the  county  court"; 
Oklahoma,  the  words  "judge  of  the  probate  court";  and  Wyoming,  the 
word  "court."  Ariz.  Bev.  St.  1782;  Ida.  Rev.  St.  5509;  Mont.  C.  C.  P. 
2675;  N.  D.  Rev.  Cd.  8135;  Okl.  Rev.  St.  1657;  S.  D.  Pro.  Cd.  206;  Wyo. 
Rev.  St.  4786. 

The  Nevada  Statute  ProYldes:  "The  executor  or  administrator  may  be 
examined,  and  witnesses  on  the  part  of  any  party  interested  and  process 
to  compel  their  attendance  and  testimony  may  issue  in  the  same  manner 
and  with  like  effect  as  in  other  cases."    Nev.  Comp.  L.  2920. 

The  Washington  Statute  Provides:  "The  executor  or  administrator  may 
be  examined  under  oath,  and  witnesses  may  be  examined  by  either  party, 
and  process  may  be  issued  to  compel  their  attendance  and  testimony,  by 
the  superior  court,  in  the  same  manner  and  with  like  effect  as  in  other 
cases."    Wash.  Bal.  Cd.  6262  (Pierce's  Cd.  2570). 

w  Wingerter  v.  Wingerter,  71  OaL  W  Estate  of  Roach,   139  CaL   17, 

111,  11  Pac.  853;  Beckett  v.  Selover,  72   p^ie.   393;   Abila  v.  Barnett,   83 

7  Cal.  215,  68  Am.  Dec.  237.  ^^^   ggg 

W  Estate  of  Schroeder,  46  Gal.  304. 
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seems  necessary  or  for  the  best  interests  of  the  estate  or  those 
interested  therein,  [g]  This  provision  is  set  forth  in  detail  in  the 
statute,  and  has  been  before  the  courts  in  a  number  of  recent 
cases.^  Though  the  debts  and  expenses  of  administration  are 
small  in  proportion  to  the  value  of  a  city  lot  sold  therefor,  an 
appellate  court  will  not  inquire  into  the  probate  court's  action 
in  ordering  the  sale  of  the  entire  lot  instead  of  a  part  thereof.*® 
And  a  decision  as  to  whether  two  parcels  of  real  estate  or  only 
one  of  them  shall  be  sold  is  not  open  to  review.^    Furthermore, 

[g]  The  Oallfomia  Statute  (0.  O.  P.  1642)  Provides:  "If  it  appears  to 
the  satisfaction  of  the  court,  or  a  judge  thereof,  that  it  is  necessary,  or  that 
it  is  for  the  advantage,  benefit,  and  best  interests  of  the  estate  and  those 
interested  therein,  to  sell  a  part  of  the  real  estate,  and  that  bj  a  sale 
thereof  the  residue  of  the  estate,  real  and  personal,  or  some  specific  part 
thereof,  would  be  greatly  injured  or  diminished  in  valne,  or  subjected'  to 
expense,  or  rendered  unprofitable,  or  that  after  such  sale  the  residue  would 
be  so  small  in  quantity  or  value,  or  would  be  of  such  a  character  with 
reference  to  its  future  disposition  among  their  heirs  or  devisees,  as  clearly 
to  render  it  for  the  best  interests  of  all  concerned  that  the  same  should  be 
sold,  the  court  may  authorize  the  sale  of  the  whole  estate  or  any  part 
thereof,  as  in  the  judgment  of  the  court  is  necessary,  or  for  the  advantage, 
benefit,  and  best  interests  of  the  estate  and  those  interested  therein."  En. 
March  11,  1872.     Amd.  1893,  213. 

The  Arizona  Statute  Provides:  '<If  it  appears  necessary  to  sell  a  part  of 
the  real  estate,  and  that  by  a  sale  thereof  the  residue  of  the  estate,  real 
or  personal,  or  some  specific  part  thereof,  would  be  greatly  injured  or 
diminished  in  value,  or  subject  to  expense,  or  rendered  unprofitable,  or 
that  after  any  such  sale  the  residue  would  be  so  small  in  quantity  or 
value,  or  would  be  of  such  a  character  with  reference  to  its  future  disposi- 
tion among  the  heirs  or  devisees,  as  clearly  to  render  it  for  the  best 
interests  of  aU  concerned  that  the  same  should  be  sold,  the  court  may 
authoHze  the  sale  of  the  whole  estate,  or  any  part  thereof,  necessary  and 
for  the  best  interest  of  all  concerned."    Ariz.  Bev.  St.  1783. 

The  IdahOy  Montana,  North  Dakota,  Oklahoma,  and  Wyoming  Statutes  are 
practically  the  same  as  the  Arizona.  Ida.  Bev.  St.  5510;  Mont.  C.  G.  P. 
2676;  N.  D.  Bev.  Cd.  8136;  Okl.  Bev.  St.  1658;  Wyo.  Bev.  St.  4787. 

The  Nevada  Statute  Provides:  "If  it  shall  appear  to  the  court  that  it 
is  necessary  to  sell  a  part  of  the  estate,  real  or  personal,  and  that  by  a  sale 
of  such  part  the  residue  of  the  estate,  or  some  specific  part  or  piece  thereof 
would  be  greatly  injured  or  diminished,  or  subject  to  expense,  or  rendered 

M  Estate  of  Newlove,  142  CaL  377,  ^  Gutter   v.    DalUmore,    144   CaL 

75  Pac.  1083;  Estate  of  Leonis,  138      ®^f'  !?  ^*^'  ^®^* 

^  .    .«.    ^,  ^       ,«^  ^  Estate  of  Steward,  1  CaL  App. 

CaL  194,  71  Pac  171.  ^^^  g^  ^^  ^28. 
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the  determination  of  whether  a  sale  is  inadvisable,  owing  to  the 
pendency  of  a  suit  involving  a  small  part  of  the  tract  in  ques- 
tion, is  within  the  discretion  of  the  court  to  which  application 
is  made.^  A  sale  may  be  directed  subject  to  the  existing  lease 
which  gives  the  lessee  an  option  to  purchase  at  the  end  of  the 
term.®* 

§  403.  Making  of  Order  of  Sale. — ^If  it  appears  to  the  court 
that  a  sale  of  the  whole  or  some  portion  of  the  real  estate  is 
necessary,  or  for  the  best  interests  of  the  estate,  or  is  assented 
to  by  all  persons  interested,  an  order  must  be  made  to  sell  the 
whole  or  so  much  and  such  parts  of  the  realty  described  in  the 
petition  as  the  court  deems  necessary  or  expedient,  [h] 

unprofitable,  the  eourt  may  authorize  the  sale  of  the  whole  estate,  or  saeh 
part  thereof  as  may  be  adjudged  necessary  and  most  beneficial  to  the 
interests  of  all  concerned."    Nev.  Comp.  L.  2921. 

The  Oregon  Statute  Prcvldes:  ^*If,  upon  the  hearing,  the  court  find  that 
it  is  necessarj  that  the  real  property,  or  any  portion  thereof,  should  be  sold, 
it  shall  make  the  order  accordingly,  and  prescribe  the  terms  thereof,  whether 
for  cash  or  credit,  or  both;  and  if  the  court  find  that  such  property  cannot 
be  divided  without  probable  injury  and  loss  to  the  estate,  it  may  order 
that  it,  or  any  specific  lot  or  portion  thereof,  'shall  be  sold  wholly,  whether 
otherwise  necessary  or  not."    Or.  B.  ft  G.  Gd.  1176. 

The  Sontb  Dakota  Statute  is  the  same  as  the  Galifornia.  Ek  D.  Pro.  Cd. 
207  (S.  D.  Bess.  L.  1905,  p.  108). 

The  Utah  Statute  Proyldes:  "If  at  any  hearing  it  appears  necessary  or 
advantageous  to  sell  a  part  of  the  real  or  personal  estate,  and,  that  by 
a  sale  thereof,  the  residue  of  the  estate,  real  or  personal  or  any  part  thereof, 
would  thereby  be  injured,  or  would  be  so  small  in  quantity  or  value  or 
would  be  of  such  a  character  with  reference  to  its  future  disposition  among 
the  heirs  or  devisees,  as  clearly  to  render  it  for  the  best  interest  of  all 
concerned  that  the  same  should  be  sold,  the  court  may  authorize  the  sale 
of  the  whole  estate,  or  any  part  thereof  as  may  be  necessary  for  the 
best  interests  of  aU  concerned."    Utah  Bev.  St.  8880. 

The  Waahingt(ai  Statute  Provides:  "If  it  shall  appear  to  the  court  that 
it  is  necessary  to  seU  a  part  of  the  real  estate,  and  that  by  a  sale  of  such 
part  the  residue  of  the  estate  or  some  specific  part  or  piece  thereof  would 
be  greatly  injured,  the  court  may  authorize  the  sale  of  the  whole  estate, 
or  of  such  part  thereof  as  may  be  adjudged  necessary,  and  most  to  the 
interest  of  all  concerned."    Wash.  BaL  Gd.  6263  (Pierce's  Od.  2571). 

[h]  The  Oallfomia  Stotnte  (0.  0.  P.  1643)  Provides:  "If  it  appears  to 
the  satisfaction  of  the  court,  after  a  full  hearing  upon  the  petition  and  sa 

61  Estate  of  Newlove,  142  GaL  877,  ^  Estate  of  Brannan  (GaL),  51 
75  Pac.  1083.  Pac.  320. 
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§  404.  Form  and  Contents  of  Order  of  Sale.* — ^The  order  of 
sale  must  describe  the  lands  to  be  sold  and  the  terms  of  sale, 

examination  of  the  proofs  and  allegations  of  the  parties  interested,  that  a 
sale  of  the  whole  or  some  portion  of  the  real  estate  is  necessary  for  any 
of  the  causes  mentioned  in  this  article,  or  that  a  sale  of  the  whole  or  some 
portion  of  the  real  estate  is  for  the  advantage,  benefit,  and  best  interests 
of  the  estate  and  those  interested  therein,  or  if  such  sale  be  assented  to  by 
all  the  persons  interested,  an  order  must  be  made  to  sell  the  whole,  or  so 
much  and  such  parts  of  the  real  estate  described  in  the  petition  as  the 
court  shall  judge  necessary,  or  for  the  advantage,  benefit,  and  best  interests 
of  the  estate  and  those  interested  therein."  En,  March  11,  1872.  Amd. 
1893,  213. 

The  Arizona  Statate  Provides:  "If  the  court  is  satisfied,  after  a  full 
hearing  upon  the  petition,  and  an  examination  of  the  proofs  and  allegations 
of  the  parties  interested,  that  a  sale  of  the  whole  or  some  portion  of  the 
real«  estate  is  necessary,  for  any  of  the  causes  mentioned  in  this  article, 
or  if  such  sale  be  assented  to  by  all  persons  interested,  an  order  must  be 
made  to  sell  the  whole,  or  so  much  and  such  parts  of  the  real  estate  de- 
scribed  in  the  petition,  as  the  court  shall  judge  necessary  or  beneficial.'' 
Ariz.  Bev.  St  1784. 

The  Idaho,  Montana,  North  Dakota,  Oklahoma,  and  Wyoming  Statutes 
are  practically  the  same  as  the  Arizona,  except  that  the  Montana  and 
Wyoming  statutes  have  the  words  "or  judge"  after  the  word  court  in 
both  instances.  Ida.  Bev.  St.  5511;  Mont.  C.  0.  P.  2677;  N.  D.  Bev.  Gd. 
8135;  Okl.  Bev.  St.  1659;  Wyo.  Bev.  St.  4788. 

The  Oregon  Statate  Provides:  "If,  upon  the  hearing,  the  court  find  that 
it  is  necessary  that  the  real  property,  or  any  portion  thereof,  should  be 
sold,  it  shall  make  the  order  accordingly,  and  prescribe  the  terms  thereof, 
whether  of  cash  or  credit,  or  both;  and  if  the  court  find  that  such  property 
cannot  be  divided  without  probable  injury  and  loss  to  the  estate,  it  may 
order  that  it,  or  any  specific  lot  or  portion  thereof,  shall  be  sold  wholly, 
whether  otherwise  necessary  or  not.  Unless  it  appear  to  the  court  that  the 
amount  of  the  undertaking  previously  given  by  the  executor  or  adminis- 
trator is  equal  to  double  the  probable  value  of  the  personal  property  re- 
maining in  or  that  may  come  into  the  possession  of  such  executor  or  admin- 
istrator plus  double  the  probable  value  of  the  annual  rents  and  profits  of 
and  from  the  real  property  of  the  estate,  plus  double  the  probable  amount 
to  be  realized  on  the  sale  of  the  real  property  ordered  to  be  sold,  the  court 
must  require  such  executor  or  administrator  to  give  an  additional  under- 
taking with  one  or  more  sufficient  sureties  in  such  sum  as  it  may  fix,  to  be 
void  upon  the  condition  that  such  executor  or  administrator  shall  account 
for  and  dispose  of  the  proceeds  of  such  sale  according  to  law.  Before  pro- 
eeeding  to  sell  any  real  property  under  any  such  order  of  sale  such  executor 
or  administrator  must  file  with  the  clerk  of  the  eovaty  eoort  any  addi* 
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which  may  be  for  cash,  or  on  credit  not  exceeding  one  year,  and 
payable  in  such  manner  as  the  court  directs,  [i]     The  statute 

tional  undertaking  so  required  of  him,  duly  approved  by  the  county  judge. '  * 
Or.  B.  ft  C.  Cd.  1176;  Or.  Laws  1905,  p.  301. 

The  South  Dakota  Statute  is  the  same  as  the  California,  exeept  that  it 
also  contains  the  following:  "A  sale  of  real  property  may  also  be  ordered 
for  the  sole  purpose  of  paying  a  debt  secured  by  mortgage  or  lien  on  such 
property,  which  has  been  presented  and  allowed.  In  such  case,  the  petition 
need  not  set  forth  or  refer  to  the  personal  estate,  or  any  other  debt,  or 
expense  of  administration,  or  any  other  real  property  than  that  so  petitioned 
to  be  sold."    8.  D.  Pro.  Cd.  208  (S.  D.  Sess.  L.  1905,  p.  109). 

The  Utah  Statute  Proyides:  <'If  the  court  is  satisfied,  after  a  hearing, 
that  a  sale  of  the  whole  or  some  portion  of  the  real  estate  is  necessary  or 
advantageous,  or  if  such  sale  be  assented  to,  by  all  the  persons  interested, 
an  order  must  be  made  to  sell  the  whole,  or  so  much  and  such  parts  of 
the  real  estate  described  in  the  petition,  as  the  court  shall  judge  necessary 
or  beneficial;  provided,  that  no  order  of  sale  granted  in  pursuance  of  this 
chapter  shall  continue  in  force  more  than  one  year  after  granting  the  same, 
unless  a  sale  has  been  made  thereunder.'^    Utah  Bev.  St.  3890. 

The  Washington  Statute  Provides:  '<If  the  court  shaU  be  satisfied,  after 
a  full  hearing  upon  the  petition,  and  on  examination  of  the  proofs  and 
allegations  of  the  parties  interested,  that  it  is  necessary,  in  order  to  raiae 
funds  for  the  payment  of  the  allowance  to  the  family  and  aU  valid  claims 
against  the  estate,  and  charges  of  administration,  to  sell  or  mortgage  the 
whole  or  some  portion  of  the  real  estate,  the  court  shall  then  proceed  to 
determine  which  method  of  raising  such  funds  will  be  most  beneficial  to  the 
estate  and  those  interested  therein,  and  shall  thereupon  make  an  order 
authorizing  the  executor  or  administrator  to  seU  the  whole  or  so  much 
and  such  parts  of  the  real  estate  described  in  the  petition  as  the  court 
shaU  adjudge  necessary  or  beneficial,  or  authorizing  the  executor  or  admin- 
istrator to  mortgage  the  whole  or  so  much  and  such  parts  of  the  real  estate 
described  in  said  petition  as  the  court  shall  adjudge  necessary  or  beneficial, 
according  as  the  court  shall  determine  one  or  the  other  methods  most  bene- 
ficial to  the  estate  and  those  interested  therein:  Provided,  That  if  the 
executor  or  administrator  shall,  in  his  petition,  represent  to  the  court  that 
one  or  the  other  of  such  methods  of  providing  such  funds  will  be  most 
beneficial  to  the  estate,  and  all  parties  interested  in  the  estate  shall  join  in 
such  petition,  then  the  court,  if  it  grants  such  petition,  shall  order  that  such 
funds  be  raised  in  the  manner  petitioned  for."  Wash.  Bal.  Cd.  6264 
(Pierce's  Cd.  2572). 

[i]  The  Calif omla  Statute  (0.  0.  P.  1544)  Provides:  ' '  The  order  of  sale 
must  describe  the  lands  to  be  sold  and  the  terms  of  sale,  which  may  be  for 
cash,  or  on  credit  not  exceeding  one  year,  payable  in  gross  or  in  install- 
ments, and  in  such  kind  of  money,  with  interest,  as  the  court  may  direct. 
The  land  may  be  sold  in  one  parcel  or  in  subdivisions,  as  the  executor  or  ad* 
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also  requires  the  court  to  order  whether  the  sale  shall  be  at  public 
auction  or  private  sale,  and  also  makes  certain  directions  as  to 
selling  in  one  parcel  or  in  subdivisions,  and  as  to  first  selling  the 
land  not  specifically  devised.  The  description  of  the  land,  it  has 
been  held  in  the  case  of  a  guardian's  sale,  must  be  sufficiently 
definite  and  certain  in  the  order  itself,  without  reference  to  any 
extraneous  document  or  matter.®*  When  there  are  several  par- 
cels of  property,  the  better  practice  is  for  the  court  to  insert  in 
the  order  a  direction  that  the  sale  cease  when  the  amount  re- 
quired is  obtained.  Su<;h  insertion,  however,  is  not  essential,** 
but,  on  the  contrary,  has  been  urged,  for  want  of  a  better  or  any 

ministrator  shaU  jndge  most  beneficial  to  the  estate,  unless  the  court  other- 
wise specially  directs.  If  it  appears  that  any  part  of  such  real  estate  has 
been  devised,  and  not  charged  in  such  devise  with  the  payment  of  debts  or 
legacies,  the  court  must  order  the  remainder  to  be  sold  before  that  so  de- 
vised. Every  such  sale  must  be  ordered  to  be  made  at  public  auction,  un- 
less, in  the  opinion  of  the  court,  it  would  benefit  the  estate  to  sell  the  whole 
or  some  part  of  such  real  estate  at  private  sale;  the  court  mav,  if  the  same 
is  asked  for  in  the  petition,  order  or  direct  such  real  estate,  or  any  part 
thereof,  to  be  sold  at  either  public  or  private  sale,  as  the  executor  or  ad* 
ministrator  shall  judge  to  be  most  beneficial  for  the  estate.  If  the  ex- 
ecutor or  administrator  neglects  or  refuses  to  make  a  sale  under  the  order, 
and  as  directed  therein,  he  may  be  compelled  to  sell,  by  order  of  the  court, 
made  on  motion,  after  due  notice,  by  any  party  interested.''  En.  March  11, 
1872. 

The  Arizona^  Idaho  and  Utali  Statutes  are  the  same  as  the  California. 
Ariz.  Bev.  St.  1785;  Ida.  Bev.  St.  5512;  Utah  Bev.  St.  3891. 

The  Montana  Statute  Provides:  "The  order  of  the  sale  must  describe 
the  lands  to  be  sold  and  the  terms  of  sale,  which  may  be  for  cash,  or  on  a 
credit  not  exceeding  one  year,  payable  in  gross  or  in  installments,  with  in- 
terest, as  the  court  or  judge  may  direct.  The  land  may  be  sold  in  one  parcel 
or  in  subdivisions,  as  the  executor  or  administrator  shaU  judge  most  bene- 
ficial to  the  estate,  unless  the  court  or  judge  otherwise  specially  directs. 
SI  it  appears  that  any  part  of  such  real  estate  has  been  devised,  and  not 
charged  in  such  devise  with  the  payment  of  debts  or  legacies,  the  court  or 
judge  must  order  the  remainder  to  be  sold  before  that  so  devised.  Every 
such  sale  must  be  ordered  to  be  made  at  public  auction,  unless,  in  the  opin- 
ion of  the  court  or  judge,  it  would  benefit  the  estate  to  sell  the  whole  or 
some  part  of  such  real  estate  at  private  sale.  The  court  or  judge  may,  if 
the  same  is  asked  for  in  the  petition,  order  or  direct  such  real  estate,  or 
any  part  thereof,  to  be  sold  at  either  public  or  private  sale,  as  the  execu- 

68  Hill  V.  Wall,  66  Cal.  130,  4  Pac  M  Estate  of  Spriggs,  20  GaL  121. 

1139;  Crosby  v.  Dowd,  61  Cal.  557. 
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reason,  as  a  ground  for  holding  the  sale  invalid.^  When  prop- 
erty specifically  devised  to  the  widow  and  children  of  the  de^ 
cedent  is  set  apart  as  a  homestead,  her  title  to  the  land  is  under 
the  homestead  order,  not  under  the  devise,  and  therefore  she  can- 
not take  advantage  of  the  statutory  provision  exempting  specific 
devises  from  sale  so  long  as  there  is  sufficient  other  property  for 
the  payment  of  debts  and  the  like.^ 

tor  or  administrator  tball  deem  to  be  most  benefleial  for  tlie  estate.  If  the 
executor  or  administrator  neglects  or  refuses  to  make  a  sale  under  the  or- 
der, and  as  directed  therein,  be  may  be  compelled  to  sell,  by  order  of  the 
court  or  judge,  made  on  motion,  after  due  notice  by  any  party  interested." 
Mont.  C.  C.  P.  2678. 

Ths  Hevada  Statate  Provides:  "The  order  sbaU  specify  the  lands  to  be 
sold  and  the  terms  of  the  sale,  which  may  be  either  for  cash  or  on  credit 
not  exceeding  one  year,  payable  in  gross  or  installments  with  interest  as 
the  court  may  direct.  If  sold  on  a  credit  the  purchaser  shall  give  his 
promissory  note  with  security  for  deferred  pa3rments,  which  shall  also  be  a 
lien  upon  any  real  estate  sold.  The  tract  or  tracts  of  land  may  be  sold 
in  one  parcel  or  in  subdivisions,  as  the  executor  or  administrator  shall  judge 
most  beneficial  to  said  estate,  unless  the  court  shall  otherwise  specificaUj 
direct.  If  it  appears  that  any  part  of  such  real  estate  has  been  devised 
and  not  charged  in  such  devise  with  the  payment  of  debts  or  legacies,  the 
court  shall  order  that  part  descending  to  the  heirs  to  be  sold  before  that 
devised.  Every  such  sale  shall  be  made  at  public  auction  unless,  in  the 
opinion  of  the  court,  it  would  benefit  the  estate  to  seU  the  whole  or  some 
part  of  the  real  estate  at  private  sale,  in  which  case  the  court  may  order  or 
direct  such  real  estate,  or  any  part  thereof,  to  be  sold  at  either  public  or 
private  sale,  as  may  be  made  to  appear  most  beneficial  to  the  estate.  If 
the  executor  or  administrator  shall  neglect  or  refuse  to  make  a  sale  under 
the  order  of  sale,  he  may  be  compelled  to  proceed  to  sell  by  order  of  the 
court  made  on  motion  after  due  notice  by  any  party  interested.''  Nev. 
Comp.  L.  2922. 

The  Oregon  Statate  Provldas:  "Upon  the  order  being  made,  the  execu- 
tor or  administrator  shall  sell  the  property  therein  specified  upon  the  terms 
therein  directed,  and  in  the  manner  herehi  otherwise  provided.  Such  sale 
shall  be  made  in  the  same  manner,  if  sold  at  public  auction,  as  like  property 
is  sold  on  execution:  Provided,  however,  that  the  judge  may,  if  thought 
best,  order  said  property  to  be  sold  on  the  premises:  Provided  further,  that 
if  upon  application  for  an  order  of  sale,  or  upon  a  subsequent  application 
for  the  purpose,  it  appears  to  the  court  or  judge  that  it  would  be  for  the 
best  interest  of  the  estate,  the  court  or  judge  may  order  that  the  executor  or 

OB  Biehardson   v.    Butler,    82    CaL  M  Estate   of   Hnelsman,   127   OaL 

27^  16  Am.  St  Bep.  101,  23  Pao.  9.         S76,  69  Pae.  776. 
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I  405.  Notice  of  PnbUc  Sale.*— If  the  sale  is  to  be  made  at 
public  auction,  notice  of  the  time  and  place  of  sale  must  be  posted 
in  three  of  the  most  public  places^  in  the  county  in  which  the 
land  is  situated,  and  published  in  a  newspaper  printed  in  the 
same  county  for  three  weeks  successively  before  the  sale.  The 
property  to  be  sold  must  be  described  with  common  certainty 

administrator  may  sell  all  the  real  property  of  the  estate  or  any  part  thereof 
at  private  sale."    Or.  B.  ft  C.  Gd.  1177. 

"When  the  sale  is  of  personal  property  capable  of  manual  delivery,  and 
not  in  the  possession  of  a  third  person,  association  or  corporation,  it  shall  be 
within  view  of  those  who  attend  the  sale,  and  be  sold  in  such  parcels  as  are 
likely  to  bring  the  highest  price,  and  when  the  sale  is  of  real  property,  and 
consisting  of  several  known  lots  or  parcels,  they  shall  be  sold  separately,  or 
otherwise,  as  is  likely  to  bring  the  highest  price,  or  when  a  portion  of  such 
real  property  is  claimed  by  a  third  person,  and  he  requires  it  to  be  sold 
separately,  such  portion  of  it  shall  be  sold  separately.  Sales  of  real  prop- 
erty shall  be  made  at  the  conrthoose  door."    Or.  B.  ft  G.  Gd.  238. 

The  Oklahoma  and  Soatli  Dakota  Statutes  ProTide:  ''The  order  of  sale 
must  describe  the  landa  to  be  sold  and  the  terms  of  sale,  which  may  be 
for  cash,  or  may  be  for  one- third  cash  and  the  balance  on  a  credit  not  ex- 
ceeding two  years,  payable  in  gross  or  in  installments  within  that  time,  with 
interest,  as  the  court  may  direct.  The  land  may  be  sold  in  one  parcel  or  in 
subdivisions,  as  the  executor  or  administrator  shall  judge  most  beneficial  to 
the  estate,  unless  the  court  otherwise  specially  directs.  If  it  appears  that 
any  part  of  sueh  real  estate  has  been  devised  and  not  charged  in  such  devise 
with 'the  payment  of  debts  or  legacies,  the  court  must  order  the  remainder 
to  be  sold  before  that  so  devised.  Every  such  sale  must  be  ordered  to  be 
made  at  public  auction,  unless,  in  the  opinion  of  the  court,  it  would  benefit 
the  estate  to  sell  the  whole  or  some  part  of  such  real  estate  at  private  sale; 
the  court  may  if  the  same  is  asked  for,  in  the  petition,  order  or  direct  such 
real  estate,  or  any  part  thereof,  to  be  sold  at  either  public  or  private  sale, 
as  the  executor  or  administrator  shall  judge  to  be  most  beneficial  for  the 
estate.  If  the  executor  or  administrator  neglects  or  refuses  to  make  a  sale 
under  the  order  and  as  directed  therein,  he  may  be  compelled  to  sell,  by  or- 
der of  the  court,  made  on  motion,  after  due  notice,  by  any  party  interested. ' ' 
OkL  Bev.  St.  1660;  S.  D.  Pro.  Gd.  209. 

The  Washington  Statute  Provides:  "The  order  of  sale  must  describe  the 
lands  to  be  sold  and  the  terms  of  sale,  which  may  be  for  cash  or  on  a  credit 

07  Halleck  v.  Moss,   17   Gal.   339;       public  places  is  conclusive  on  collat- 

Byan  v.  Ferguson,  3  Wash.  356,  28  eral  attack.    Bichardson  v.  Butler,  82 

Pac  910.    The  finding  of  the  court,  ^^  ^g^    ^^  j^   g^  ^      ^^^    23 

in  its  order  confirming  a  sale,  that  p^      q 

notice  of  the  sale  was  posted  in  three  ^^     * 
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in  the  notice. [j]  The  words  "three  weeks  successively"  mean 
"three  successive  weeks."  They  simply  indicate  the  time  during 
which  the  sale  must  be  advertised,  and  not  the  manner  of  publica- 
tion, as  that  it  shall  be  published  in  each  issue  of  the  paper.  It 
is  therefore  competent  for  the  court  to  order  publication  to  be 
made  in  a  daily  paper  once  a  week  for  three  successive  weeks.** 
Since  the  notice  should  be  published  in  a  paper  printed  in  the 
county  where  the  property  is  situated,  an  expense  incurred  by 
the  executor  in  publishing  it  in  a  paper  outside  the  county  is 
not  chargeable  against  the  estate.^ 

not  exceeding  three  years,  payable  in  gross  or  in  installments,  and  in  saeh 
kind  of  money,  with  interest,  as  the  conrt  may  direct.  The  land  may  be 
sold  in  one  parcel  or  in  subdivisions,  as  the  executor,  administrator  or  guard- 
ian shaU  judge  the  most  beneficial  to  the  estate,  unless  the  court  otherwise 
specially  directs.  Every  such  sale  must  be  ordered  to  be  made  at  pubUo 
auction,  unless,  in  the  opinion  of  the  court  it  would  benefit  the  estate  to 
seU  the  whole  or  some  part  of  such  real  estate  at  private  sale.  The  court 
may,  if  the  same  is  asked  for  in  the  petition,  order  or  direct  such  real  estate 
or  any  part  thereof  to  be  sold  at  either  public  or  private  sale,  as  the  ex* 
ecutor  or  administrator  or  guardian  shaU  judge  most  beneficial  for  the  estate. 
If  the  executor,  administrator  or  guardian  objects  or  refuses  to  make  a  sale 
under  the  order  and  as  directed  therein,  he  may  be  compelled  to  sell  by  or- 
der of  the  court  made  on  motion  after  due  notice  by  any  party  interested*" 
Wash.  Bal.  Gd.  6462  (Pierce's  Gd.  2603). 

The  Wyoming  Statute  is  the  same  aa  the  Montana.    Wyo.  Bev.  St.  4789. 

[J]  The  Oalifomla  Statute  (0.  O.  P.  1547)  ProTldes:  ''When  a  sale  is 
ordered,  and  is  to  be  made  at  public  auction,  notice  of  the  time  and  place 
of  sale  must  be  posted  in  three  of  the  most  public  places  in  the  county  in 
which  the  land  is  situated,  and  published  in  a  newspaper,  if  there  be  one 
printed  in  the  same  county,  but  if  none,  then  in  such  paper  as  the  court  may 
direct,  for  three  weeks  successively  next  before  the  sale.  The  lands  and 
tenements  to  be  sold  must  be  described  with  common  certainty  in  the  note." 
En.  March  11,  1872. 

The  Arizona,  Idaho,  Montana,  North  Dakota,  Oklahoma^  and  South  Dakota 
Statutes  are  the  same  as  the  Galifornia,  except  that  instead  of  the  word 
''none,"  the  Idaho  statute  contains  the  word  "more";  and  North  Dakota 
uses  the  words  "four  times,  once  each  week"  in  place  of  the  words  "for 
three  weeks."  Ariz.  Bev.  St.  1787;  Ida.  Bev.  St.  5515;  Mont.  G.  C.  P. 
2680;  N.  D.  Bev.  Gd.  8137;  Okl.  Bev.  St  1662;  S.  D.  Piro.  Gd.  211. 

The  Nevada  Statute  Provides:  "When  a  sale  is  ordered,  notice  of  the  time 
and  place  of  holding  the  same  shall  be  given  by  posting  a  copy  in  three  of 

68  Estate  of  Gunningham,  73  GaL  <»  Estate  of  Pease,  149  CaL  167, 

558,  15  Pac.  136.  85  Pac.  149. 
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§  406.  Time  and  Place  of  Public  Sale. — Sales  at  public  auction 
must  be  made  in  the  county  where  the  land  is  situated;  except 
that  when  the  property  is  situated  in  two  or  more  counties,  it 
may  be  sold  in  either.  They  must  be  made  between  nine  o'clock 
in  the  morning  and  the  setting  of  the  sun,  and  on  the  day  named 
in  the  notice  unless  a  postponement  has  been  had.[k] 

the  most  public  places  of  the  county  in  which  the  land  is  situated,  and  by 
publishing  it  in  a  newspaper,  published  in  the  county,  if  there  be  one,  if 
none,  then  in  such  paper  as  the  court  may  direct,  for  three  weeks  successively 
next  before  such  sale,  in  which  notice  the  lands  and  tenements  shall  be  de- 
scribed with  common  certainty."    Nev.  Gomp.  L.  2925. 

The  Oregon  Statute  Provides:  ''Before  the  sale  of  property  on  execu- 
tion, notice  thereof  shall  be  given  as  follows: — 1.  In  case  of  personal  prop- 
erty, by  posting  written  or  printed  notice  of  the  time  and  place  of  sale 
in  three  public  places  of  the  county  where  the  sale  is  to  take  place,  not 
less  than  ten  days  successively;  2.  In  case  of  real  property,  by  posting 
a  similar  notice,  particularly  describing  the  property,  for  four  weeks  suc- 
cessively, in  three  public  places  of  the  county  where  the  property  is  to  be 
sold,  and  publishing  a  copy  thereof  once  a  week  for  the  same  period,  in  a 
newspaper  of  the  county,  if  there  be  one,  or  if  there  be  none,  then  in  a 
newspaper  published  nearest  to  the  place  of  sale,  or  in  a  newspaper  pub- 
lished by  the  state  printer."    Or.  B.  ft  C.  Gd.  237. 

The  Utah  Statute  ProYidas:  ''When  a  sale  is  ordered  to  be  made  at  pub- 
lic auction  or  at  private  sale,  notice  of  the  time  and  place  of  sale  must 
be  prominently  posted  on  the  property  at  the  highway,  if  the  property 
abuts  on  a  highway,  or,  if  it  does  not  so  abut,  at  a  point  on  the  highway 
near  the  property,  and  must  also  be  published  as  hereinafter  provided  un- 
less otherwise  ordered."    Utah  Bev.  St.  3892. 

The  Washington  Statute  Providee:  "When  a  sale  is  ordered,  notice  of 
the  time  and  place  shall  be  posted  in  three  of  the  most  public  places  in 
the  county  where  the  land  is  situated,  at  least  twenty  days  before  the  day 
of  sale,  and  shall  be  published  in  some  newspaper  of  said  county,  if  any 
there  be,  and  if  not,  in  some  newspaper  of  this  state  in  general  circula- 
tion in  said  county,  or  three  successive  weeks  next  before  such  sale,  in 
which  notice  the  lands  and  tenements  shall  be  described  with  proper  cer- 
tainty."   Wash.  Bal.  Gd.  6268  (Pierce's  Gd.  2576). 

[k]  The  CaUfoxnia  Statute  (0.  O.  P.  1548)  Proyides:  "Sale  at  pubUc 
auction  must  be  made  in  the  county  where  the  land  is  situated;  but  when 
the  land  is  situated  in  two  or  more  counties  it  may  be  sold  in  either.  The 
sale  must  be  made  between  the  hours  of  nine  o'clock  in  the  morning  and 
the  setting  of  the  sun  on  the  same  day,  and  must  be  made  on  the  day  named 
in  one  notice  of  sale,  unless  the  same  is  postponed."    En.  March  11,  1872. 

The  Arizona,  Idaho,  Montana,  Oklahoma,  South  Dakota,  Utah  and  Wyom- 
ing Statutes  are  the  same  as  the  Galifomia.    Ariz.  Bev.  St.  1788;  Idm. 


#a 


auiit  be  made  at  pnblie  anetaon,  mikaa  in  tlie  ofinitm  of  tlie 
the  beat  istereata  of  the  catate  will  be  aubaoired  hj  a  psiTrnta 
aale.  Wh^i,  howerer,  a  priTate  aale  ia  leqneatcd,  the  court  may 
aet  apon  the  opiiuoii  eft  the  exeeatar  or  adminiatrator,  and  direct 
aoeh  a  aale  to  be  made.^  The  fact  that  the  eomt  erxa  in  ordainc 
a  priirate  inatead  of  a  pnblie  aale  will  not  raida*  the  aale  Toid." 
Bnt  a  prirate  aale  made  when  the  eonrt  haa  directed  a  poblie  aale 


Bar.  WL  5516;  MomL  C.  C.  V.  2681;  OkL  Ber.  8L  1663;  a  IX  Plraw  Gd.  212; 
Utah  B«T.  8t«  2693;  Wjo.  Ber.  St.  479L 

na  VaTa4a  Matato  Pkovfdas:  «'8oek  nle  than  be  nada  ia  tte  eonty 
wlMr«  tba  laad  \m  ntiuitedy  bot  when  the  timet  of  had  is  situated  is  two 
9t  more  countieSy  it  naj  be  told  im  aaj  oae  of  eiieh  eouities.  The  sale 
ahall  be  made  between  the  hoora  of  aiae  o'clock  in  the  fdreaooa  and  Are 
e  'eloek  in  the  aftenooa  of  the  aame  day,  at  pnblie  aaetion  or  private  aale^ 
a#  the  eonrt  maj  hare  ordered."    Ner.  Comp.  Lu  2926. 

The  VofUi  Dakota  Statata  Pkovfdes:  ^'Salca  at  pnblie  aoetion  moat  be 
ia  the  eonntj  where  the  land  ia  attnated;  bnt  when  the  land  ia  situated 
ia  two  or  more  eonntieo,  it  maj  be  sold  in  either.  The  sale  mnst  be  nuide 
between  the  honra  of  nine  o'clock  in  the  morning  and  five  o'clock  in  the 
afternoon  of  the  same  daj,  and  mnst  be  made  on  the  daj  named  in  the 
Botiee  ^  sale  nnlesa  the  same  is  postponed."    K.  D.  Bct.  Cd.  8137. 

no  Oregon  atatata  Provides:  ''All  sales  of  property  npon  ezecntion  shaU 
be  made  by  auction,  between  nine  o'clock  in  the  morning  and  four  o'clock 
ia  the  erening."    Or.  B.  ik  C.  Cd.  238. 

The  Watfbington  Statate  Pnnrides:  ''Such  sale  shall  be  in  the  county 
where  the  lands  are  situated,  at  public  auction,  between  the  hours  of  10 
o'clock  in  the  morning  and  the  setting  of  the  sun  the  same  day;  bnt  if 
the  executor  or  administrator  shall  deem  it  for  the  interest  of  all  ccm- 
eemed  that  the  sale  should  be  postponed,  he  may  adjourn  it  for  any  time 
not  exceeding  fourteen  days."    Wash.  Bal.  Gd.  6269  (Pierce's  Cd.  2577). 


70  Estate  of  Dorsey,  76  GaL  258, 
17  Pac  209;  see  the  statutes  under 
•ection  404.  An  administrator  can- 
not object  to  the  petition  of  a  cred- 
itor that  the  property  of  a  deceased 
person  be  sold  at  public  auction'  to 
pay  the  debts,  because  it  could  be 
more  advantageously  sold  at  private 
nle.  Estate  of  Vonej,  75  CaL  268, 
17  Pac.  209. 


The  administrator  has  no  power  to 
make  a  binding  contract  for  a  sale 
of  the  real  estate  at  a  specified  priee;, 
but  may  ask  the  court  for  an  order 
of  sale  upon  the  consideration  that  the 
purchaser  will  give  an  agreed  sum  at 
the  sale.  Stuart  ▼.  Allen,  16  CaL 
478,  76  Am.  Dec.  551. 

71  Burris  v.  Kennedy,  108  GaL  331, 
41  Pkko.485, 


*iBss  form  mmbmr  $64^  Vol*  IL 


BALES  OF  BEAL  ESTATE.  649 

is  Toid,  and  cannot  be  eonfirmed;^  and  if  the  pnrcbaser  has 
placed  with  the  executor  a  deposit  on  account  of  the  purchase 
money,  the  estate  is  not  liable  for  its  return  unless  it  is  shown 
that  it  actually  became  a  part  of  the  assets  of  the  estate.  The 
statute  prescribes  the  manner  in  which  notice  of  private  sales 
shall  be  given  and  in  which  bids  thereat  shall  be  made  and  re- 
ceived. [1]  If  notice  is  not  published  for  the  full  time  required 
by  law,  the  defect  is  fatal  to  the  validity  of  the  sale.'''  An  order 
of  sale  limiting  the  time  within  which  the  sale  may  be  made  to  a 
period  which  gives  twenty  days  after  the  publication  for  the 
reception  of  bids  is  not  unreasonable^^ 

P]  Tba  Oalifornia  Statnte  (O.  O.  P.  1649)  ProYldes:  ''Wben  a  sale  of 
real  estate  is  ordered  to  be  made  at  private  sale,  notice  of  the  same  must 
be  posted  up  in  three  of  the  most  public  places  in  the  county  in  which  the 
land  is  situated,  and  published  in  a  newspaper,  if  there  be  one  printed  in 
the  same  county,  if  none,  then  in  such  paper  as  the  court  or  a  judge  thereof 
may  direct,  for  two  weeks  successively  next  before  the  day  on  or  after 
which  the  sale  is  to  be  made,  in  which  the  lands  and  tenements  to  be  sold 
must  be  described  with  common  certainty.  The  notice  must  state  a  day  on  or 
after  which  the  sale  will  be  made,  and  a  place  where  offers  or  bids  will  be 
received.  The  day  last  referred  to  must  be  at  least  fifteen  days  from  the 
first  publication  of  notice;  and  the  sale  must  not  be  made  before  that  day, 
but  must  be  made  within  six  months  thereafter.  The  bids  or  offers  must 
be  in  writing,  and  may  be  left  at  the  place  designated  in  the  notice,  or 
delivered  to  the  executor  or  administrator  personally,  or  may  be  filed  in 
the  office  of  the  clerk  of  the  court  to  which  the  return  of  sale  must  be 
made,  at  any  time  after  the  first  publication  of  the  notice  and  before  the 
*nak1«g  of  the  sale.  If  it  be  shown  that  it  wiU  be  for  the  best  interest  of 
the  estate,  the  court  or  judge  may,  by  an  order,  shorten  the  time  of  notice, 
which  shall  not,  however,  be  less  than  one  week,  and  may  provide  that  the 
sale  may  be  made  on  or  after  a  day  less  than  fifteen,  but  not  less  than 
eight  days  from  the  first  publication  of  the  notice,  in  which  ease  the  notice 
of  sale,  and  the  sale,  may  be  made  to  correspond  with  such  order."  En. 
March  11, 1871.    Amd.  1880,  95. 

The  Arizona^  Idaho,  Montaiia^  OUahoma^  Boafh  Dakota  and  Washington 
Statutes  are  practically  the  same  as  the  California,  except  that  Oklahoma 

T2  Schlicker  v.  Hemenway,  110  OaL  month  of  a  notice,  naming  the  twenty- 
679,  62  Am.  St  Bep.  116,  42  Pac      fliet  day  thereof    as  the  day  on  or 


1068. 


after  which  sale  will  be  made  is  in- 


T8  Hellman  v.  MerE,  112  CaL  661,  ,^^^^    HeUman  v.  Men,  112  CW. 
44  Pac  1079;  People  v.  Beclamation 

District,  121  CaL  522,  60  Pac.  1068,  ^^'  **  *^*®*  ^"'*'- 

53  Pac.  1085.    PubUcation  from  the  ''^  Estate  of  Dorsey,  76  CaL  £66^ 

fifth  to   the  nineteenth  day   of  the  17  Pac  209. 
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S  406.    Offer  of  Hinetj  Per  Cent  of  ApiniMd  ▼aloe. — No 

private  sale  can  be  eonfirmed  by  the  eonrt,  nnleas  the  sum  offered 
ia  at  least  ninety  per  eent  of  the  appraised  value  of  the  property, 
nor  unless  the  property  has  been  appraised  within  one  year  of 
the  time  of  the  sale.  If  it  has  not  been  so  appraised,  or  if  the 
eourt  is  not  satisfied  with  the  eorreetness  of  the  appnusentient 
made,  appraisers  must  be  appointed  and  an  appraisem^it  had 

Iws  tbe  words  ''judge  of  tke  prolwte  court"  ib  pUee  of  the  words  "eleik 
of  the  eourt."  Arixw  Ber.  St.  1789;  Ida.  Ber.  St.  5517;  Moat.  C  C  P. 
2082;  OkL  Ber.  St.  1664;  S.  D.  Pro.  Cd.  213;  Wash.  BaL  Cd.  646S  (Pieree's 
Cd.  2604). 

The  Voith  Dikots  Stotnte  Prorides:    ''When  a  sale  of  real  estate  is 
ordered  to  be  made  at  private  sale  notice  of  the  same  mast  be  posted  in 
three  of  the  most  public  places  in  the  conntj  in  which  the  land  is  situated, 
and  published  in  a  newspaper,  if  there  be  one  printed  in  the  same  eonntv, 
if  none,  then  in  such  paper  as  the  conrt  may  direct  for  three  snecessire 
weeks  next  before  the  day  on  or  after  which  the  sale  is  to  be  made,  in 
which  the  lands  and  tenements  to  be  sold  must  be  described  with  eommoa 
certaintj.    The  notice  most  state  a  day  on  or  after  which  the  sale  wiU  be 
made,  and  a  place  where  the  offers  will  be  received.    The  day  last  referred 
to  most  be  at  least  twenty-two  days  from  the  first  publication  of  notice^ 
and  the  sale  mast  not  be  made  before  that  day,  bat  mast  be  made  within 
six  months  thereafter.    The  bids  or  offers  most  be  in  writing,  and  may  be 
left  at  the  place  designated  in  the  notice,  or  delivered  to  the  executor  or 
administrator  personally,  or  may  be  filed  with  the  jadge  of  the  coonty 
court,  to  whom  the  return  of  sale  must  be  made.    If  it  is  shown  that  it 
will.be  for  the  best  interests  of  the  estate,  the  court  may,  by  an  order, 
shorten  the  time  of  notice,  which  shall  not,  however,  be  less  than  one  week, 
and  may  provide  that  the  sale  be  made  on  or  after  a  day  less  than  twenty- 
one  but  not  less  than  eight  days  from  the  first  publication  of  the  notice, 
in  which  case  the  notice  of  sale  and  the  sale  may  be  made  to  correqN>nd 
with  such  order."    N.  D.  Bev.  Cd.  8137. 

The  Oregon  Statute  ProTidas:  "Before  proceeding  to  sell  the  real  prop- 
erty of  an  estate  at  private  sale  as  aforesaid,  the  executor  or  administra- 
tor shall  publish  a  notice,  particularly  describing  the  property  to  be  sold, 
for  four  weeks  successively  in  a  newspaper  of  the  county  where  the  prop- 
erty is  to  be  sold,  if  there  be  one,  or  if  none,  then  in  a  newspaper  published 
nearest  to  the  property  to  be  sold,  which  notice  shall  also  state  the  terms 
of  sale,  and  that  from  and  after  a  day  certain  named  therein  that  the 
executor  or  administrator  shall  proceed  to  sell  the  real  estate  described  in 
said  notice  at  private  sale;  Provided,  that  all  sales  of  real  property  made 
at  private  sale  shall  be  reported  to  the  county  court  in  the  same  manner 
and  be  subject  to  resale  and  required  confirmation  in  the  same  manner  as 
other  sales  of  real  property  made  by  executors  or  administrators.  That 
the  executor  or  administrator  shall  post  copies  of  said  notice  in  three 
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as  in  the  case  of  an  original  appraisement.    This  may  be  done  at 
any  time  before  the  sale  or  its  confirmation,  [m] 

§  409.  Sale  on  Credit — Security. — ^The  executor  or  admin- 
istrator must,  if  the  sale  is  made  on  credit,  take  the  notes  of  the 
purchaser  for  the  purchase  money,  with  a  mortgage  on  the  prop- 
public  places  of  the  county  in  which  the  property  to  be  sold  is  situated.*' 
Or.  B.  ft  C.  Cd.  1177. 

The  Utah  Statute  ProTldes:  "When  a  sale  of  real  estate  is  ordered  to 
be  made  at  private  sale,  the  sale  shall  not  be  made  before  the  day  named, 
but  must  be  made  within  six  months  thereafter."    Utah  Bev.  St.  3894. 

[m]  The  Oalifomia  Statute  (O.  O.  P.  1660)  Provides:  <<No  sale  of  real 
estate  at  private  sale  shaU  be  confirmed  by  the  court,  unless  the  sum  offered 
is  at  least  ninety  per  cent,  of  the  appraised  value  thereof,  nor  unless  such 
real  estate  has  been  appraised  within  one  year  of  the  time  of  such  sale.  If 
it  has  not  been  so  appraised,  or  if  the  court  is  satisfied  that  the  appraise- 
ment is  too  high  or  too  low,  appraisers  must  be  appointed,  and  they  must 
make  an  appraisement  thereof  in  the  same  manner  as  in  ease  of  an  original 
appraisement  of  an  estate.  This  may  be  done  at  any  time  before  the  sale 
or  the  confirmation  thereof."    En.  March  11,  1872. 

The  Arizona,  Idaho,  Montana^  North  Dakato,  OUahoma,  South  Dakota, 
Utah  and  Washington  Statutes  are  practically  the  same  as  the  California, 
except  that  Montana  inserts  the  worda  ''or  judge''  after  the  word  ''court" 
in  both  instances.  Ariz.  Bev.  St.  1790;  Ida.  Bev.  St.  5518;  Mont.  C.  C.  P. 
2683;  N.  D.  Bev.  Cd.  8138;  Okl.  Bev.  St.  1665;  S.  D.  Pro.  Cd.  214;  Utah 
Bev.  St.  3895;  Wash.  Bal.  Cd.  6464  (Pierce's  Cd.  2605). 

The  Nevada  Statute  Provides:  "But  the  same  shall  not  be  sold  at  pri- 
vate sale,  unless  the  real  estate  to  be  sold  shall  be  appraised  within  one 
year  previous  to  the  time  of  such  sale;  nor  shall  the  same  be  sold  at  private 
sale  for  less  than  two-thirds  of  its  appraised  value.  If  such  real  estate  has 
not  been  so  appraised,  the  court  shall  appoint  three  disinterested  real  es- 
tate holders  to  appraise  the  same,  who  shall  return  their  said  appraisement 
under  oath  to  the  court  before  the  sale  shall  be  made."  Nev.  Comp.  L. 
2926. 

The  Wyoming  Statute  Provides:  "When  a  sale  of  real  estate  is  ordered 
to  be  made  at  private  sale,  it  shall  not  in  any  case  be  sold  for  less  than 
its  appraised  value,  and  no  such  sale  shaU  be  made  or  confirmed  unless 
such  real  estate  has  been  appraised  within  three  months  of  the  time  of 
such  sale.  If  it  has  not  been  so  appraised  or  if  the  court  judge  is  satisfied 
that  the  appraisement  is  too  high  or  too  low,  appraisers  must  be  appointed 
and  they  must  make  an  appraisement  thereof  in  the  same  manner  as  in 
the  case  of  an  original  appraisement  of  an  estate.  This  may  be  done  at 
«ny  time  before  the  sale  or  confirmation  thereof.''    Wyo.  Bev.  St.  4792. 
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ertj  to  secure  their  payment,  [n]  It  has  already  been  noted  that 
sales  may  be  ''for  cash,  or  on  credit  not  exceeding  one  year,  pay- 
able in  gross  or  installments,  and  in  such  kind  of  money,  with 
interest,  as  the  court  may  direct."'*^  Where  the  terms  of  a  sale 
are  one-half  cash,  and  the  remainder  in  ninety  days,  with  interest 
at  a  specified  rate,  a  purchaser  electing  to  pay  the  whole  in  cash 
is  entitled  to  a  discount  at  the  agreed  rate  of  interest.^* 

§  410.  Return  of  Sale  and  Hearing  Thereon.* — ^After  making 
any  sale,  the  executor  or  administrator  must  make  a  return  of 
his  proceedings  to  the  court,  which  must  be  filed  in  the  office  of 
the  clerk.  A  hearing  upon  the  return  of  the  proceedings  may  be 
asked  for  in  the  return  or  by  petition  subsequently,  whereupon 
the  clerk  must  fix  the  day  for  the  hearing,  of  which  at  least  ten 
days'  notice  must  be  given  by  posting  or  publication.  The  notice 
must  indicate  briefly  the  land  sold,  the  sum  for  which  it  was  sold, 
and  refer  to  the  return  for  further  particulars,  [o]  In  the  ab- 
sence of  proper  notification,  the  court  has  no  power  to  confirm 
the  sale.*'^ 

[n]  Tbe  Oallfornla  Statnte  (O.  O.  P.  1561)  Provides:  "The  executor  or 
administrator  muBt,  when  the  sale  is  made  upon  a  credit,  take  the  notes 
of  the  purchaser  for  the  purchase  money,  with  a  mortgage  on  the  property 
to  secure  their  payment."    £n«  March  11,  1872. 

The  Arizona,  Idaho,  Montana,  North  Dakota^  Oklahoma^  Soatli  Dakota^ 
Washington  and  Wyoming  Statutes  are  the  same  as  the  California,  except 
that  Washington  inserts  the  words  "or  guardian"  after  the  worda  "exec- 
ntor  or  administrator."  Ariz.  Bev.  St.  1791;  Ida.  Bev.  St.  5519;  Mont. 
C.  C.  P.  2684;  N.  D.  Bev.  Cd.  8138;  Okl.  Bev.  St.  1666;  8.  D.  Pro.  Cd.  215; 
Wash.  Bal.  Cd.  6271,  6465  (Pierce's  Cd.  2579,  2606);  Wyo.  Bev.  St.  4793. 

The  Utah  Statute  Provides:  "The  executor  or  administrator  must,  when 
the  sale  is  made  upon  a  credit,  take  the  notes  of  the  purchaser  for  the 
purchase  money,  with  a  mortgage  on  the  property  to  secure  their  payment; 
provided,  that  at  least  ten  per  cent  of  the  purchase  money  shall  be  paid  at 
the  time  of  sale."    Utah  Bev.  St.  3896. 

[0]  The  OaUfomla  Statute  (O.  O.  P.  1662)  Provides:  "The  executor  or 
administrator,  after  making  any  sale  of  real  estate,  must  make  a  return  of 
his  proceedings  to  the  court,  which  must  be  filed  in  the  ol&ee  of  the  clerk 

w  See  the  statutes  under  section         ™  Halleck  v.  Guy,  9  CaL  181,  70 

404   mnttL  ^^'  ^^*  ^^* 

^  TT  Perkins  V,  Gridley,  50  CaL  97. 


^8ee  formi  nwnben  tSS-tBt,  VoL  IL 
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§  411.  Vacation  of  Sale  for  Inadequacy  of  Price  or  Advance 
Bids** — ^Upon  the  hearing,  the  court  must  examine  the  return 
and  witnesses  in  relation  to  the  same.  If  the  proceedings  were 
unfair*^  or  the  sum  bid  is  disproportionate  to  the  value  of  the 
property,^  and  if  it  appears  that  an  amount  exceeding  such  bid 
at  least  ten  per  cent  exclusive  of  the  expenses^  of  a  new  sale 

at  any  time  subsequent  to  the  sale.  A  hearing  npon  the  return  of  the  pro- 
ceedings may  be  asked  for  in  the  return  or  bj  petition  subsequently,  and 
thereupon  the  clerk  must  fix  the  day  for  the  hearing,  of  which  notice  of  at 
least  ten  days  must  be  given  by  the  clerk  by  notices  posted  in  three  pub- 
lic places  in  the  county  or  by  publication  in  a  newspaper,  and  must  briefly 
indicate  the  land  sold,  the  sum  for  which  it  was  sold,  and  must  refer  to  the 
return  for  further  particulars.  Upon  the  hearing,  the  court  must  examine 
the  return  and  witnesses  in  relation  to  the  same,  and  if  the  proceedings 
were  unfair  or  the  sum  bid  disproportionate  to  the  value,  and  if  it  appears 
that  a  sum  exceeding  such  bid  at  least  ten  per  cent  exclusive  of  a  new  sale 
may  be  obtained,  the  court  may  vacate  the  sale  and  direct  another  to  be 
had,  of  which  notice  must  be  given,  and  the  sale  in  all  respects  conducted 
as  if  no  previous  sale  had  taken  place.  If  an  offer  of  ten  per  cent  more  in 
amount  than  that  named  in  the  return  be  made  to  the  court,  in  writing,  by 
a  responsible  person,  it  is  in  the  discretion  of  the  court  to  accept  such  offer 
and  confirm  the  sale  to  such  person,  or  to  order  a  new  sale."  En.  March 
11,  1872.    Amd.  1880,  96;  1891,  427. 

The  Arizona  Statute  PnrvldeB:  "The  executor  or  administrator,  after 
making  any  sale  of  real  estate,  must  make  a  return  of  his  proceedings  to 
the  probate  court,  which  must  be  filed  in  the  office  of  the  clerk,  at  any  time 
subsequent  to  the  sale,  either  in  term  or  vacation.  If  the  sale  is  made  at 
public  auction  and  the  returns  made  and  filed  on  or  before  the  first  day 
of  the  next  term  thereafter,  no  notice  is  required  of  such  return  or  of  the 
hearing  thereof,  but  the  hearing  may  be  had  upon  the  first  day  of  the  term, 
or  any  subsequent  day  to  which  the  same  may  be  postponed.  If  the  sale 
be  not  made  at  public  auction,  or  if  made  at  public  auction  a  hearing  upon 
the  return  of  proceedings  be  asked  for  in  the  return,  or  is  brought  on  for  a 
hearing  upon  a  day  before  the  first  day  of  the  next  term  thereafter,  or 
upon  any  other  day  than  the  first  day  of  the  next  term  after  such  sale,  the 
court  or  judge  must  fix  the  day  for  the  hearing,  of  which  notice  of  at  least 
ten  days  must  be  given  by  the  clerk,  by  notices   posted   in   three   public 

T8  The   phrase    "proceedings  were      ian's  sale.    "Disproportionate  to  the 

unfair"  refers  to  some  irregularity  ^lue"  means  disproportionate  to  the 

as  to  the  notice,  or  to  fraud  or  col-  ^^^  ^^  ^^  ^^  ^^  ^^  ^^.^    ^^^ 

lusion  among  the  bidders.    Estate  of  ^  ,       ,     ,««  ^,   ,^^    „,  ^ 

Leonis,  138  CaL  194,  71  Pac  171.  «'  ^^'  ^^^  ^^  1^'  ^^  ^»«-  ^^^' 

TO  Estate   of  Jack,   115  C^l.   203,  ^  Estate  of  Leonis,  138  CaL  194^ 

46  Pac.  1057,  applying  rule  to  guard-      197,  71  Pac.  171. 
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may  be  obtained,  the  court  may  vacate  the  sale  and  order  an- 
other.** Otherwise,  however,  the  sale  must  be  confirmed;®^  for 
before  a  court  can  set  aside  a  sale,  it  must  be  made  to  appear 
that  at  least  ten  per  cent  may  be  gained  by  a  second  sale,  and 
also  that  the  proceedings  at  the  first  sale  were  unfair,  or  that  the 
sum  bid  thereat  was  disproportionate  to  the  value.®  Thus  when 
a  sale  of  separate  parcels  of  land  is  made  to  pay  debts  and  ex- 


placet  in  the  eounty,  or  by  publication  in  a  newspaper,  or  by  both,  as  the 
court  or  judge  shall  direct,  and  must  briefly  indicate  the  land  sold,  the 
sum  for  which  it  was  sold,  and  must  refer  to  the  return  for  further  particu- 
lars. Upon  the  hearing,  the  court  must  examine  the  return  and  witnesses 
in  relation  to  the  same,  and  if  the  proceedings  were  unfaic,  or  the  sum  bid 
disproportionate  to  the  value,  and  that  a  sum  exceeding  such  bid  at  least 
ten  per  cent,  exclusive  of  the  expenses  of  a  new  sale,  may  be  obtained, 
the  court  may  vacate  the  sale  and  direct  another  to  be  had,  of  which  no- 
tice must  be  given,  and  the  sale  in  all  respects  conducted  as  if  no  previous 
sale  had  taken  place;  if  an  offer  ten  per  cent  more  in  amount  than  that 
named  in  the  return  be  made  to  the  court  in  writing  by  a  reaponsible  per- 
son it  is  in  the  discretion  of  the  court  to  accept  such  offer  and  confirm  the 
tale  to  such  person,  or  to  order  a  new  sale.''    Ariz.  Bev.  St.  1792. 

The  Idaho  Statute  is  the  same  as  the  California,  except  that  it  inserts 
the  words  ''or  both,  as  the  court  or  judge  shaU  direct"  after  the  word 
*< newspaper."    Ida.  Bev.  St.  5520. 

The  Montana  Statute  is  the  same  as  the  California,  except  that  it  adds 
the  words  "or  judge"  after  the  words  "court"  in  each  instance.  Mont. 
C.  C.  P.  2685. 

The  Nevada  Statute  Provides:  "The  executor  or  administrator  making 
any  sale  of  any  real  estate  shall  within  five  days  thereafter  make  and  file 


SI  See  the  statutes  under  the  pre- 
ceding section.  This  rule  is  appli- 
cable to  a  sale  made  by  executors  un- 
der a  power  in  the  wilL  Estate  of 
Durham,  49  Cal.  490;  Perkins  v. 
Qridley,  50  Cal.  97. 

82  The  confirmation  of  a  sale  made 
by  an  executor  under  a  power  in  the 
will  cannot  be  prevented  on  the 
ground  that  the  sale  is  not  for  the 
best  interests  of  the  estate  or  of  some 
particular  heir,  or  that  another  has 
an  interest  in  the  property.  Estate 
of  Wiekeraham,  139  OaL  652,  73  Pae. 
641. 


83  Ecftate  of  Leonis,  138  GaL  194, 
71  Pac.  171;  Estate  of  Bobinson,  142 
Cal.  152,  75  Pac.  777,  where  the  sale 
was  under  a  power  in  the  will. 

An  objection  to  the  final  account  of 
an  executor  that  a  sale  by  him  should 
be  set  aside  because  made  for  an  in- 
adequate sum  cannot  be  considered. 
Estate  of  Conser,  40  Or.  138,  66  Pac 
607. 

Mere  inadequacy  of  price,  unless 
so  gross  as  to  indicate  fraud  or  want 
of  judgment  and  discretion,  is  not 
ground  for  setting  aside  a  sale  by  an 
executor.  Sharp  v.  Greene^  22  Waah. 
677,  62  Pao.  147. 
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penses,  the  court  eannot  confirm  the  sale  of  the  first  tract  and 
refuse  to  confirm  the  sale  of  the  other,  merely  because  enough 
is  realized  from  the  first  to  pay  such  debts  and  expenses.  The 
order  to  sell,  ''after  notice  to  all  persons  interested,  and  after 
examination  of  the  proofs  presented,  is  an  adjudication  of  the 
court  that  a  sale  of  the  property  is  necessary.  From  this  order 
the  administrator  or  any  person  interested  in  the  estate  may 
appeal,  but  unless  an  appeal  is  taken,  the  order  is  conclusive  and 
binding  upon  them.  The  proceeding  for  the  sale  of  the  real  estate 
is  in  the  nature  of  an  action,  of  which  the  presentation  of  the 

with  the  clerk  a  return  of  his  proceedings,  whereupon  the  clerk  shall  give 
notice  by  posting  in  three  public  places  of  the  county  that  the  return  has 
been  filed  and  will  be  heard  by  the  court  at  any  time  and  place  to  be  desig- 
nated in  said  notice,  not  less  than  ten  days  after  such  posting,  and  notify 
all  interested  to  appear  and  show  cause  why  said  sale  should  not  be  con- 
firmed. At  the  time  set,  or  at  such  other  times  as  the  hearing  may  be 
continued  to,  the  court  shall  hear  the  matter  and  if  it  shall  appear  that  the 
proceedings  were  unfair  or  that  the  sum  bid  is  disproportional  to  the  value, 
and  that  a  sum  exceeding  such  bid  at  least  ten  per  cent  exclusive  of  the 
expenses  of  a  new  sale  may  be  obtained,  the  court  shall  vacate  such  sale 
and  direct  a  new  sale  to  be  made,  and  the  proceedings  thereon  shall  be  as 
upon  an  original  order  to  sell;  provided  that  if  an  offer  of  ten  per  cent  oi 
more  exclusive  of  the  expense  of  a  new  sale  shall  be  made  in  writing  by  a 
responsible  person,  to  the  court  or  judge,  it  shall  be  discretionary  with  the 
court  to  accept  such  offer  and  confirm  the  sale  to  such  person  or  to  ordek 
a  new  sale."    Nev.  Comp.  L.  2927. 

The  Nortli  Dakota  Statute  Provides:  ''The  executor  or  administrator, 
after  making  any  sale  of  real  estate,  must  make  a  return  of  his  proceedings 
to  the  county  court,  which  must  be  filed  at  any  time  subsequent  to  the  sale 
either  in  term  or  vacation.  If  the  sale  be  made  at  public  auction,  and  the 
return  is  made  and  filed  on  or  before  the  first  day  of  the  next  term  there- 
after, no  notice  is  required  of  such  return  or  of  the  hearing  thereof,  but 
the.  hearing  may  be  had  on  the  first  day  of  the  term,  or  any  subsequent 
day  to  which  the  same  may  be  postponed.  If  the  sale  be  not  made  at 
public  auction,  or  if  made  at  public  auction  a  hearing  upon  the  return  of 
proceedings  be  asked  for  in  return,  or  is  brought  on  for  a  hearing  upon  a 
day  before  the  first  day  of  the  next  term  thereafter,  or  upon  any  other 
day  than  the  first  day  of  the  next  term  after  such  sale,  the  court  or  judge 
must  fix  the  day  for  the  hearing,  of  which  notice  of  at  least  ten  days  must 
be  given  by  the  judge,  by  notices  posted  in  at  least  three  public  places  in 
the  county,  and  personally  served  upon  all  persons  interested  in  said  es- 
tate, residing  within  the  county,  at  least  five  days  prior  to  said  day  of 
hearing,  and  if  deemed  necessary  by  publication  in  a  newspaper  published 
within  the  county  as  the  court  may  deem  best,  and  must  briefly  indicate 
the  lands  sold,  the  sum  for  which  they  were  sold,  and  must  refer  to  the  return 
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petition  is  the  eommeneement  and  the  order  of  sale  the  judg- 
ment. This  jadgment  cannot  be  obTiated,  nor  can  its  efficacy 
be  impaired,  by  the  fact  that  it  may  subseqnently  appear  that 
too  low  an  estimate  was  placed  by  the  coort  upon  the  valne  of 
the  property  ordered  to  be  sold  or  as  to  the  price  which  it  would 
probably  bring.  The  provisions  of  the  statute  allowing  objec- 
tions to  be  made  to  the  sale,  and  requiring  for  its  efficacy  a  con- 
firmation by  the  court,  are  only  intended  to  secure  such  an  execu- 
tion of  the  order  of  sale  that  a  just  and  fair  price  may  be  ob- 
tained for  the  property  for  the   benefit  of  the  estate.     The 

for  farther  partienlariL  Upon  the  hearing  the  court  miut  examine  the  re- 
tnm  and  witnesses  in  relation  to  the  same,  and  if  the  proceedings  were 
nnfair,  or  the  snm  bid  disproportionate  to  the  Talne,  and  if  it  appear  that 
a  sum  exceeding  such  bid  at  least  ten  per  cent,  exclusive  of  the  expenses 
of  a  new  sale,  may  be  obtained,  the  conrt  may  vacate  the  sale  and  direct 
another  to  be  had,  of  which  notice  most  be  given,  and  the  sale  in  aU  re- 
spects conducted  as  if  no  previous  sale  had  taken  place;  if  an  offer  of  ten 
per  cent  more  than  the  amonnt  named  in  the  retnm  be  made  to  the  court 
in  writing  by  a  responsible  person,  it  is  in  the  discretion  of  the  court  to 
accept  such  offer  and  confirm  the  sale  to  such  person  or  to  order  a  new 
sale.''    K.  D.  Bev.  Cd.  8138. 

The  Oklahoma  Statute  is  the  same  as  the  South  Dakota  except  that  the 
words  ''probate  court"  are  used  in  place  of  the  words  "county  court"  in 
first  part  of  the  section.    Okl.  Bev.  St.  1667. 

The  Oregon  Statute  Provides:  ''Within  ten  days  after  the  sale  of  real 
property  the  executor  or  administrator  shall  make  a  return  of  his  proceed- 
ings concerning  such  sale,  and  file  the  same  with  the  clerk  of  the  county 
court.  At  any  time  within  fifteen  days  from  the  filing  of  said  return,  any 
person  cited  to  appear  on  the  application  for  the  order  of  sale  may  file  his 
objection  to  the  confirmation  of  such  sale."  Or.  St.  1178  (Or.  L.  1903,  p. 
188,  sec.  1). 

The  South  Dakota  Statute  ProvldeB:  "The  executor  or  administrator, 
after  making  any  sale  of  real  estate,  must  make  a  return  of  his  proceedings 
to  the  county  court,  which  must  be  filed  by  the  judge,  at  any  time  subse- 
quent to  the  sale,  either  in  term  or  vacation.  If  the  sale  be  made  at  pub- 
lic auction,  and  the  return  is  made  and  filed  on  or  before  the  first  day  of 
the  next  term  thereafter,  no  notice  is  required  of  such  return  or  of  the 
hearing  thereof,  but  the  hearing  may  be  had  upon  the  first  day  of  the  term, 
or  any  subsequent  day  to  which  the  same  may  be  postponed.  If  the  sale 
be  not  made  at  public  auction,  or  if  made  at  public  auction  a  hearing  upon 
the  return  of  proceedings  be  asked  for  in  the  return,  or  is  brought  on  for 
a  hearing  upon  a  day  before  the  first  day  of  the  next  term  thereafter,  or 
upon  any  other  day  than-  the  first  day  of  the  next  term  after  such  sale, 
the  court  or  judge  must  fix  a  day  for  the  hearing,  of  which  notice  of  at 
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authority  of  the  court  is  limited  to  such  a  supervision  and  con- 
trol that  this  end  may  be  eflfected."®* 

The  old  English  practice  ^  of  opening  judicial  sales  upon  the 
making  of  an  advanced  bid  has,  in  a  modified  form,  been  made 
applicable  in  some  of  the  states  to  probate  sales;  the  statute  pro- 
viding that  if,  upon  the  return  of  a  sale  of  the  land  of  a  decedent, 
an  offer  in  writing  of  ten  per  cent  above  the  amount  named  in 
the  return  is  made  to  the  court  by  a  responsible  person,  it  is  in 
the  discretion  of  the  court  to  accept  such  offer  and  confirm  the 

least  ten  days  must  be  given  by  the  judge,  by  notices  posted  in  three  pub- 
lic places  in  the  county,  or  bj  publication  in  a  newspaper,  or  both,  as  he 
may  deem  best,  and  must  briefly  indicate  the  land  sold,  the  sum  for  which 
it  was  sold,  and  must  refer  to  the  return  for  further  particulars.  Upon  the 
hearing  the  court  must  examine  the  return  and  witnesses  in  relation  to  the 
same,  and  if  the  proceedings  were  unfair,  or  the  sum  bid  disproportionate  to 
the  value,  and  if  it  appears  that  a  sum  exceeding  such  bid  at  least  ten  per 
cent,  exclusive  of  the  expenses  of  a  new  sale,  may  be  obtained,  the  court 
may  vacate  the  sale  and  direct  another  to  be  had,  of  which  notice  must  be 
given,  and  the  sale  in  aU  respects  conducted  as  if  no  previous  sale  had  taken 
place;  if  an  offer,  ten  per  cent  more  in  amount  than  that  named  in  the  re- 
turn be  made  to  the  court  in  writing,  by  a  responsible  person,  it  is  in  the 
discretion  of  the  court  to  accept  such  offer  and  conflrm  the  sale  to  such 
person  or  to  order  a  new  sale."    S.  D.  Pro.  Cd.  216. 

The  ntab  Statute  Provides:  *  *  The  executor  or  administrator  shall  within 
thirty  days  after  making  any  sale  of  real  estate,  make  a  return  of  his  pro- 
ceedings to  the  court.  A  hearing  upon  the  return  of  the  proceedings  may 
be  asked  for  in  the  return  or  by  petition  subsequently,  and  thereupon  the 
eourt  must  fix  the  day  for  hearing,  of  which  notice  must  be  given,  which 
notice  must  briefly  indicate  the  land  sold  and  the  terms  of  sale.''  Utah 
Bey.  St.  3898. 

''If  the  proceedings  were  unfair  or  the  sum  bid  disproportionate  to  the 
value,  or  if  it  appears  that  a  sum  exceeding  such  bid  at  least  ten  per  cent, 
exclusive  of  the  expenses  of  a  new  sale,  may  be  obtained,  the  court  may 
vacate  the  sale  and  direct  another  to  be  had,  of  which  notice  must  be  given 
and  the  sale  in  aU  reapects  conducted  as  if  no  previous  sale  had  taken  place. 

M  Estate  of  Spriggs,  20  Cal.  121.  ^  purchaser  at  a  sale  which  has 

An  appeal  from  an  order  vacating  a  been  eonflrmed,  although  not  a  party 

sale,  taken  before  the  order  is  en-  to  proceedings  resulting  in  a  resale, 

tered  in  the  minutes  of  the  court,  is  ^  aggrieved  thereby  and  may  appeal 

premature,   and   gives   the   court   no  „^,      -^,     ,..^^,   ^^^ 

•    •  A'  *•/    ^  -..  ♦i*^  »K-:^4.  ».«>^««*       Estate  of  Boknd,  55  CaL  310. 
jurisdiction  over  the  subject  matter.  ' 

Estate  of  Devincenzi,  131  Gal.  462,  «  See  note  in  113  Am.  St.  Bep, 
63  Pm.  723.  147. 
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sale  to  the  person  making  it,  or  to  order  a  new  sale.^  The  ad- 
vance bid  may  be  made  by  the  original  purchaser.*^  And  the 
court  is  not  limited  to  the  alternative  of  accepting  the  first  offer 
that  may  be  made  or  ordering  a  new  sale,  but  may  receive  as 
many  bids  as  may  be  made,  and,  upon  a  consideration  of  all  of 
them,  determine  whether  to  accept  the  highest  bid  or  order  a 
new  sale.  Moreover,  after  the  making  of  an  advanced  bid  the 
court  has  jurisdiction  to  postpone  a  further  hearing  upon  the 
matter  until  another  day,  and  has  the  same  jurisdiction  to  re- 
ceive additional  bids  at  the  postponed  hearing  that  it  had  at 

If  an  offer  more  in  amount  than  that  named  in  the  return  be  made  to  the 
court  in  writing  by  a  responsible  person,  the  court  may  accept  such  offer 
and  confirm  the  sale  to  such  person,  or  order  a  new  sale."  Utah  Bey. 
St  3899. 

The  Washington  Statute  Provides:  "The  executor,  administrator  or 
guardian  after  making  such  sale  of  real  property  must  make  a  return  of 
his  proceedings  to  the  court,  which  must  be  filed  in  the  office  of  the  clerk 
within  ten  days.  A  hearing  upon  the  return  of  the  proceedings  may  be 
asked  for  by  any  interested  party  by  petition,  and  thereupon  the  court  or 
judge  must  fix  the  day  for  a  hearing,  of  which  notice  of  at  least  ten  days 
must  be  given  by  the  clerk,  by  notices  posted  in  three  public  places  in  the 
county  or  by  publication  in  a  newspaper,  or  both,  as  the  court  or  judge 
shaU  direct,  and  must  briefly  indicate  the  land  sold,  the  sum  for  which  it 
was  sold,  and  must  refer  to  the  return  for  further  particulars.  Upon  the 
hearing  the  court  must  examine  the  return  and  witnesses  in  relation  to 
the  same,^  and  if  the  proceedings  were  unfair  or  the  sum  bid  disproportion- 
ate to  the  value,  and  if  it  appear  that  a  sum  exceeding  such  bid  at  least 
ten  per  cent,  exclusive  of  the  expenses  of  a  new  sale,  may  be  obtained, 
the  court  may  vacate  the  sale  and  direct  another  to  be  had,  of  which 
notice  must  be  given  and  the  sale  in  all  respects  conducted  as  if  no  private 
sale  had  taken  place.  If  an  offer  of  ten  per  cent  more  in  amount  than 
that  named  in  the  return  be  made  to  the  court  in  writing  by  a  responsible 
person,  it  is  in  the  discretion  of  the  court  to  accept  such  offer  and  confirm 
the  sale  to  such  person  or  to  order  a  new  sale."  Wash.  Bal.  Gd.  6466 
(Pierce's  Cd.  2607). 

The  above  section  of  the  Washington  statute  relates  to  private  sales 
only.  The  section  relating  to  sales  in  general  is  as  follows:  "The  executor 
or  administrator  making  any  sale  of  real  estate  shall  within  ten  days 
thereafter,  make  a  return  of  his  proceedings  to  the  court,  which  shall  ex- 
amine the  same,  and  if  the  court  shall  be  of  the  opinion  that  the  pro- 

n  See  the  statutes  under  the  pre-  Pac.    529,   where   higher    bids   were 

ceding  section.    A  confirmation  was  available. 

held  irregular  and  properly  vacated  ^  Estate  of  Beed,  8  OaL  App,  142; 

ia  Wilson  ▼.  McMillan   CWash.),  93  85  Pac  155. 
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the  original  hearing.^  Persons  willing  to  make  an  advanced 
bid  have  no  such  interest  as  will  entitle  them  to  have  a  sale  set 
aside  for  fraud.®^ 

§  412.    Persons  Entitled  to  Object  to  Confirmation.'*'— When 

the  return  of  a  sale  is  made,  any  person  interested  in  the  estate 
may  file  written  objections  to  the  confirmation  of  the  sale,^  and 
may  be  heard  thereon  upon  the  hearing  of  the  return,  [p]     Only 


ceedingg  were  nnfair,  or  that  the  snm  bidden  is  disproportionate  to  the 
value,  and  that  a  sum  exceeding  such  bid  at  least  ten  per  cent,  exclusive 
of  expenses  of  a  new  sale,  may  be  obtained,  the  order  of  sale  shall  be 
vacated,  another  sale  shall  be  ordered.  On  a  resale,  notice  shall  be  given, 
and  the  sale  shall  be  conducted  in  all  respects  as  if  no  previous  sale  had 
been  made."    Wash.  Bal.  Gd.  6272  (Pierce's  Cd.  2580). 

The  Wyoming  Statute  Provides:  "The  executor  or  administrator,  after 
making  any  sale  of  real  estate,  must  make  a  return  of  his  proceedings  to 
the  court,  which  must  be  filed  in  the  office  of  the  clerk,  at  any  time  sub- 
sequent to  the  sale  and  before  the  next  term  thereof.  A  hearing  upon 
the  return  of  the  proceedings  may  be  asked  for  in  the  return  or  by  petition 
subsequently,  and  thereupon  the  court  or  judge  must  fix  the  day  for  hear- 
ing. Upon  the  hearing,  the  court  must  examine  the  return  and  witnesses 
in  relation  to  the  same,  and  if  the  proceedings  were  unfair,  or  the  sum 
bid  or  received  disproportionate  to  the  value,  and  if  it  appears  that  a 
sum  exceeding  such  bid  at  least  ten  per  cent,  exclusive  of  the  expenses 
of  a  new  sale,  may  be  obtained,  the  court  may  vacate  the  sale  and  direct 
another  to  be  had,  of  which  notice  must  be  given,  and  the  sale  in  all  re- 
spects conducted  as  if  no  previous  sale  had  taken  place;  if  an  offer  of  ten 
per  cent  more  in  amount  than  that  named  in  the  return  be  made  to  the 
court  in  writing,  by  a  responsible  person,  it  is  in  the  discretion  of  the 
court  to  accept  such  offer  and  confirm  the  sale  to  such  person,  or  order 
a  new  sale.*'    Wyo.  Eev.  St.  4794. 

[p]  The  California  Statute  (0.  C.  P.  1563)  Provides:  '<When  return  of 
the  sale  is  made  and  filed,  any  person  interested  in  the  estate  may  file 
written  objections  to  the  confirmation  thereof,  and  may  be  heard  thereon. 


88  Estate  of  Griffith,  127  Cal.  543, 
59  Pac.  988;  Griffin  v.  Warner,  48 
Cal.  383. 

8©  Terry  v.  Clothier,  1  Wash.  475, 
25  Pac.  673. 

80  A  person  interested  in  the  estate 
may  object  to  confirmation  on  the 
ground  that  the  sureties  on  the  addi- 
tional bond  given  by  the  administrator 


are  insolvent,  and  may  give  proof 
thereof.  Estate  of  Arguello,  50  Cal. 
308.  As  to  other  grounds  of  objec- 
tion, see  the  notes  under  the  preced- 
ing section.  An  objection  on  the 
ground  that  the  petition  was  defective 
is  a  collateral  attack  on  the  order. 
Estate  of  Devincenzi,  119  Oal.  499, 
51  Pac.  845. 


*See  forma  numbers  £61,  £69,  Vol.  IL 
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those  interested  in  the  estate  are  permitted  to  make  objections." 
But  this  rule  does  not  deny  to  the  purchaser  at  a  sale  under  a 
power  in  the  will  of  the  decedent  the  right  to  interpose  an  ob- 
jection to  confirmation,  and  to  appeal  from  an  order  confirming 
the  sale  and  directing  a  conveyance  to  be  made.^ 

§  413.  Confirmation  of  Sale — ^Recording  of  Order.'*' — ^If  it  ap- 
pears upon  the  hearing  of  the  return  that  the  sale  was  legally 
made  and  fairly  conducted,  that  the  amount  bid  is  not  dispro- 
portionate to  the  value  of  the  property,  and  that  there  is  so 
prospect  of  securing  a  better  oflfer  in  the  manner  prescribed  by 
statute,  the  court  must  make  an  order  confirming  the  sale  and 
directing  the  execution  of  conveyauces.**  An  order  refusing  con- 
firmation is  appealable;^  but  it  seems  that  the  procedure  on 
motion  for  a  new  trial  is  not  applicable  to  such  orders.^ 

when  the  return  is  heard  by  the  court  or  judge,  and  may  produce  wit^ 
nesses  in  support  of  his  objections."     En.  March  11,  1872. 

The  Arizona,  Idaho,  Montana,  North  Dakota^  Okla]ionia»  Soutii  Dakot&i 
Washington  and  Wyoming  Statutes  are  the  same  aa  the  California.  Ariz. 
Bev.  St.  1793;  Ida.  Bev.  St.  5521;  Mont.  C.  C.  P.  2686;  N.  D.  Rev.  Cd.  8139; 


•1  Terry  v.  Clothier,  1  Waah.  475, 
25  Pac  673;  Estate  of  Gibbs,  4 
Utah,  97,  6  Pac.  525. 

92  Estate  of  Pearsons,  98  Gal.  603, 
83  Pae.  451.  Confirmation  can  be 
opposed  only  by  the  heirs  and  dev- 
isees, not  \j  the  purchaser.  Levy  v. 
Biley,  4  Or.  398. 

03  See  section  411,  ante;  statutes 
under  the  section;  Cochrane  ▼.  Bur- 
ton, 105  Gal.  353,  38  Pac.  952;  Ben- 
nalack  t.  Bichards,  125  CaL  427,  58 
Pac.  65. 

This  rule  is  applicable  to  sales  by 
executors  under  a  power  contained  in 
the  'wilL  Estate  of  Bobinson,  142 
Cal.  152,  75  Pac.  777;  Estate  of  Pear- 
sons, 98  CaL  603,  33  Pac.  451. 

Where  a  valid  order  setting  aside  a 
nle  remains  in  force,   the  court  is 


without  jurisdiction  to  grant  a  peti- 
tion for  confirmation.  Estate  of 
I>eyincenzi,  131  CaL  452,  63  Ptuv  723. 

M  Estate  of  Leonis,  138  OaL  IH 

71  Pac.  171. 

Where  a  vendee  in  an  executor's 
sale  appears  in  the  proceedings  upon 
the  sale  as  a  party  adverse  to  the  in- 
terests of  the  heirs,  he  is  entitled  to 
notice  of  an  appeal  by  one  of  his 
heirs  from  a  decree  confirming  tbd 
sale.  Estate  of  Bell,  125  CaL  639, 
58  Pac.  153. 

Heirs  are  adverse  parties  who  ta^J 
appeal  from  the  confirmation  of  * 
sale.  Beed  v.  Stewart,  12  Idaho,  699, 
87  Pac  1002,  1152. 

M  Estate  of  Bichard,  139  CaL  T^ 

72  Pac  68a. 


*8ee  farmt  nimberg  g6S-g68,  VcL  IL 
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Unless  the  court  exceeded  its  jurisdiction  in  directing  the  sale 
to  be  made,^  confirmation  imparts  vitality  to  the  sale  and  renders 
it  operative  from  the  time  the  court  makes  the  confirmatory  order. 
A  certified  copy  of  the  order  confirming  the  sale  and  directing 
the  execution  of  conveyances  must  then  be  recorded  in  the  office 
of  the  recorder  of  the  county  in  which  the  land  is  situated,  [q] 

Okl.  Bev.  St.  1668;  S.  D.  Pro.  Gd.  217;  Wash.  Hal.  Gd.  6467,  6273  (Pierce's 
Cd.  2608,  2581) ;  Wyo.  Bev.  St.  4795. 

The  Nevada  and  Oregon  Statutes  are  set  forth  under  the  preceding 
section. 

[a]  The  California  Statute  (0.  0.  P.  1564)  Provides:  '<If  it  appears 
to  the  court  that  the  sale  was  legally  made  and  fairly  conducted,  and  that 
the  sum  bid  was  not  disproportionate  to  the  value  of  the  property  sold, 
and  that  a  greater  sum,  aa  above  specified,  cannot  be  obtained,  or  if  the 
increased  bid  mentioned  in  section  fifteen  hundred  and  fifty-two  be  made 
and  accepted  by  the  court,  the  court  must  make  an  order  confirming  the 
sale,  and  directing  conveyances  to  be  executed.  The  sale,  from  that  time, 
is  confirmed  and  valid,  and  a  certified  copy  of  the  order  confirming  it  and 
directing  conveyances  to  be  executed,  must  be  recorded  in  the  office  of 
the  recorder  of  the  county  in  which  the  land  sold  is  situated.  If,  after 
the  confirmation,  the  purchaser  neglects  or  refuses  to  comply  with  the 
terms  of  sale,  the  court  may,  on  motion  of  the  executor  or  administrator, 
and  after  notice  to  the  purchaser,  order  a  resale  to  be  made  of  the  prop- 
erty. If  the  amount  realized  on  such  resale  does  not  cover  the  bid  and 
the  expenses  of  the  previous  sale,  such  purchaser  is  liable  for  the  de- 
ficiency to  the  estate."    En.  March  11,  1872. 

The  Arizona,  Idaho,  Montana*  North  Dakota*  Oklahoma*  and  South  Dakota 
Statutes  are  practically  the  same  as  the  Galifornia,  except  that  Montana 
uses  the  words  "or  judge"  after  the  word  "court"  in  each  instance. 
Instead  of  the  word  "recorder"  Montaua  uses  the  word  "county  clerk"; 
North  Dakota,  Oklahoma  and  South  Dakota  use  the  words  "register  of 
deeds."  Ariz.  Bev.  St.  1794;  Ida.  Bev.  St.  5522;  Mont.  0.  C.  P.  2687; 
N.  D.  Bev.  Gd.  8140,  8141;  OkL  Bev.  St.  1669;  S.  D.  Pro.  Cd.  218. 

The  Nevada  Statnte  Provides:  "If  upon  the  hearing,  when  all  persons 
interested  who  desire  have  been  heard  for  or  against,  and  any  testimony 
that  may  be  offered,  it  shall  appear  to  the  court  that  the  sale  was  legally 
made  and  fairly  conducted,  and  that  the  sum  bid  was  not  disproportionate 
to  the  value  of  the  property  sold,  or  if  disproportionate  that  a  greater 
sum  as  above  specified  cannot  be  obtained,  or  that  the  advance  bid  men- 
tioned in  [section  460,  ante]  be  made  and  accepted,  the  court  shall  confirm 
the  sale  and  direct  proper  conveyances  to  be  made  and  executed,  and  such 
sale  from  that  time  shall  be  confirmed  and  valid;  provided,  that  if  after 
■neh  confirmation  the  purchaser  shall  negleet  or  refuse  to  comply  with  the 

M  Townsend  v.  Tallant,  33  Cal.  45, 91  Am.  Deo.  617. 
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§  414.  Execution  of  Deed— Bights  and  Liabilities  of  Pur- 
chaser.*— ^A  conveyance  must  thereupon  be  executed  to  the  pur- 
chaser by  the  executor  or  administrator,  in  the  manner  provided 
by  the  statute.  It  will  convey  all  the  right,  title,  and  interest 
held  by  the  decedent  in  the  premises  at  the  time  of  his  death,^ 
and  also  any  right,  title,  and  interest  that  the  estate  may  have 

terms  of  sale  the  court  may,  on  motion  of  the  executor  or  administrator, 
and  after  notice  to  the  purchaser,  order  a  new  sale  of  the  property  and  if 
the  amount  realized  on  such  sale  does  not  cover  the  bid  and  expenses  of  the 
previous  sale,  such  delinquent  purchaser  shall  be  liable  for  the  deficiency/' 
Nev.  Comp.  L.  2928. 

Tlie  Oregon  Statute  Provides:  "Upon  the  hearing,  the  court  shall  con- 
firm the  sale,  and  decree  that  the  executor  or  administrator  make  a  con- 
veyance to  the  purchaser,  unless  it  appear  that  there  were  irregularities 
in  the  sale,  or  that  the  sum  bidden  for  the  property  is  disproportionate 
to  the  value  thereof,  and  that  a  sum  exceeding  such  bid  at  least  ten  per 
centum,  exclusive  of  the  expenses  of  a  new  sale,  may  be  obtained  therefor, 
ia  either  of  which  cases  the  court  shall  make  an  order  vacating  the  sale, 
and  directing  that  the  property  be  resold;  and  upon  such  second  sale,  the 
property  or  any  specific  portion  or  lot  thereof  ordered  to  be  resold  shall 
be  sold  as  if  no  previous  sale  had  taken  place.  In  case  no  objections  are 
made  to  the  confirmation  of  the  sale  as  provided  in  section  1178,  the  court 
shall  nevertheless  examine  the  proceedings  concerning  such  sale,  and  if  it 
appear  proper,  may  make  the  order  of  resale  provided  for  in  this  section,  in 
the  same  manner  and  with  like  eifect  as  if  objections  had  been  filed  there- 
to."   Or.  B.  &  C.  Cd.  U79. 

Other  provisions  of  the  Oregon  statute  are  these:  ''The  order  of  con- 
firmation of  sale  is  conclusive  as  to  the  regularity  of  the  sale,  and  no 
further."     Or.  B.  &  C.  Cd.  1193. 

''Where  lands  belonging  to  an  estate  situated  in  a  county  other  than 
that  upon  which  the  estate  is  administered  on,  shall  be  sold  by  the  ad- 
ministrator or  executor,  such  administrator  or  executor  shall  cause  to  be 
recorded  in  the  records  of  deeds,  of  the  county  where  such  land  is  situ- 
ated, so  much  of  the  proceedings  in  relation  to  the  administration  of  such 
estate  as  shall  be  necessary  to  show  the  authority  of  the  administrator  or 
executor  to  sell  such  land."    Or.  Gen.  L.  1907,  p.  130. 

The  Utah  Statute  Provides:  "If  it  appears  to  the  court  that  the  sale 
was  legally  made  and  fairly  conducted,  and  that  the  sum  bid  was  not 

vr  Wilson  v.  Morrell,  5  Wash.  654,  ©f  the  death  of  the  deceased  owner, 
32  Pac.  733.    Where  the  interest  of       ^^^  ^^^^^^^  ^^^  ^^^  ^^  .^  ^^^  ^. 

an  heir  in  land  belonging  to  an  estate      .^,-,.        ,,         _^  ^, 

.  ,  J-  J    •  •  *^        isted,  freed  from  the  mortgage.    Out- 

was   mortgaged   pending   administra-  '  ^  ^ 

tion,  the  purchaser's  title,  under  a  ^^  v.  Dallamore,  144  Gal  665,  79 
probate  sale,  related  back  to  the  time      Pac  383. 

*8ee  forms  numbers  £68-1873,  Vol.  lU 


SALES  OF  BEAL  ESTATE.  663 

subsequently  acquired,  [r]  Nothing  further  than  this  passes  by 
the  deed.^   In  case  the  purchaser,  after  the  confirmation,  neglects 

disproportioiiate  to  the  value  of  the  property  sold,  and  that  a  greater  sum, 
as  above  specified,  cannot  be  obtained,  or  if  the  increased  bid  mentioned 
in  [section  410,  ante]  is  accepted  by  the  court,  the  court  must  make  an 
order  confirming  the  sale,  and  directing  conveyances  to  be  executed.  The 
sale  from  that  time  is  confirmed  and  valid.  If,  after  the  confirmation, 
the  purchaser  neglects  or  refuses  to  comply  with  the  terms  of  sale,  the 
court  may,  on  motion  of  the  executor  or  administrator,  and  after  notice 
to  the  purchaser,  order  a  resale  of  the  property  to  be  made.  If  the  amount 
realized  on  such  resale  does  not  cover  the  bid  and  the  expenses  of  the 
previous  sale,  such  purchaser  is  liable  for  the  deficiency  to  the  estate." 
Utah  Bev.  St.  3900. 

The  Washington  Statute,  relating  to  sales  in  general  provides:  "If  it 
appear  to  the  court  that  the  sale  was  legally  made  and  fairly  conducted 
and  that  the  sum  bidden  was  not  disproportionate  to  the  value  of  the  prop- 
erty sold,  or  if  disproportionate,  that  a  greater  sum  aa  above  specified, 
cannot  be  obtained  the  court  shall  make  an  order  confirming  the  sale 
and  directing  conveyances  to  be  executed;  and  such  sale  from  that  time, 
shall  be  confirmed  and  valid."     Wash.  Bal.  Gd.  6274  (Pierce's  Cd.  2582). 

The  Washington  statute  relating  to  private  sales  provides:  "If  it 
appears  to  the  court  that  the  sale  was  legally  made  and  fairly  con- 
ducted, and  that  the  sum  bid  was  not  disproportionate  to  the  value  of 
the  property  sold,  and  that  a  greater  sum,  as  above  specified,  cannot  be 
.obtained,  or  if  the  increased  bid  in  [section  410,  ante]  of  this  act  be  made 
and  accepted  by  the  court,  the  court  must  make  an  order  confirming 
the  sale  and  directing  conveyances  to  be  executed."  Wash.  Bal.  Cd.  6468 
(Pierce's  Cd.  2609). 

The  Wyoming  Statute  Provides:  "If  it  appears  to  the  court  that  the 
sale  was  legally  made  and  fairly  conducted,  and  that  the  sum  bid  or  re* 
ceived  was  not  diaproportionate  to  the  value  of  the  property  sold,  and 
that  a  greater  sum,  as  above  specified,  cannot  be  obtained,  or  if  the  in- 
creased bid  mentioned  in  [section  410]  be  made  and  accepted  by  the  court, 
the  court  must  make  an  order  confirming  the  sale,  and  directing  con- 
veyances to  be  executed.  If,  after  the  confirmation,  the  purchaser,  neglects 
or  refuses  to  comply  with  the  terms  of  sale,  the  court  or  judge  in  vacation 
may,  on  motion  of  the  executor  or  administrator,  and  after  notice  to  the 
purchaser,  order  a  resale  to  be  made  of  the  property.  If  the  amount 
realized  on  such  resale  does  not  cover  the  biU  and  the  expenses  of  the 
previous  sale,  such  former  purchaser  is  liable  for  the  deficiency  to  the 
estate."    Wyo.  Bev.  St.  4796. 

[r]  The  •Calif omia  Statute  (0.  0.  P.  1656)  Provides:  "Conveyances 
must  thereupon  be  executed  to  the  purchaser  by  the  executor  or  admin- 

M  Meyers  v.  Farquharson,  46  CaL  Pac.  334.  The  purchaser  takes  the 
190;  Mateon  y.  Johnson  (Wash.),  93      land     charged     with     the     widow's 


or  dfrihif  to  emmfij  with  the  tcnw  of 

order  a  new  nk  and  hold  him  liaMe  for  mbj  deficiency.*    This 

remedy,  howerer,  is  not  exelnsiTeL    The  administrmtor  maj  main- 


ytmar^  sad  tkej  sot  refer  to  tkt  w^en  of  tfce 
ttmMrming  tkc  nie  of  the  pn>pcilj  of  tke  cetate,  aa4  Jbeciioa  con^ej- 
saeeo  thereof  to  be  ezecatcd,  mod  to  tke  record  of  tfce  order  of  eonilriBm- 
tioB  IB  the  ofiee  of  tke  eoootj  recorder,  eitker  hj  tke  date  of  ooeli  re- 
eordiDgf  or  hy  the  date,  TofauBe,  aad  pa^e  of  tke  record,  aad  sadi  refereneo 
eball  hare  the  wume  effect  as  if  tbe  ordns  were  at  Iai]ge  iaaerted  in  the 
coBTeyaaee.  CoBTeTanees  eo  Biade  coarey  bO  the  right,  title,  iaterest,  and 
eetate  of  the  decedeat  ia  the  prenoea,  at  the  tiae  of  hie  death;  if  prior  to 
the  tale,  by  operatioa  of  lav  or  otherwiBe,  the  estate  has  aeqnired  any 
right,  title,  or  iaterest  in  the  prcBiises,  other  thaa  or  ia  ad^tioB  to  that 
cf  the  deeedeat  at  the  time  of  his  death,  aaeh  right,  title  or  iaterest,  also 
posies  by  soeh  eoBTeyaaeea''    Ea.  March  11,  1872.    Aiad.  1880,  96. 

The  Arisaii%  Usho,  Vorth  Dakota,  cndahoma  and  flovHi  Dakota  Statofess 
are  the  same  as  the  Calif oniia,  except  that  before  the  word  "court," 
ArizoBB  and  Idaho  insert  the  word  ''probate,"  and  North  aad  Sonth 
Dakota  insert  the  word  "connty."  Instead  of  the  words  "  county  re- 
corder," the  North  Dakota,  Oklahoma  and  Sonth  Dakota  use  the  words 
''register  of  deeds."  Ariz.  Ber.  St.  1795;  Ida.  Bev.  St.  5523;  N.  D.  Be  v. 
Cd.  8142;  OkL  Bev.  St.  1670;  S.  D.  Pro.  Cd.  219. 

Tho  Montaiia  Statute  Pnnrldss:  "Conveyaaees  must  thereupon  be  ex- 
ecnted  to  the  pnrehaser  by  the  executor  or  administrator,  and  they  most 
refer  to  the  orders  of  the  court  authorizing  and  confirming  the  sale  of  the 
property  of  the  estate,  and  directing  conveyances  thereof  to  be  executed, 
and  to  the  record  of  the  order  of  confirmation  in  the  ofiice  of  the  county 
elerk,  either  by  the  date  of  such  recording,  or  by  the  data,  volume,  and 
page  of  the  record,  and  such  reference  shall  have  the  same  effect  as  if 
the  orders  were  at  large  inserted  In  the  conveyance.  Conveyances  so  made 
convey  all  the  right,  title,  interest  and  estate  of  the  decedent  in  the 
premises,  at  the  time  of  his  death;  if  prior  to  the  sale,  by  operatioa  of  law 

dower.  Estate  of  Smith,  48  Or.  696, 
78  Pae.  886,  76  Pae.  133;  House  v. 
Fowle,  22  Or.  808,  29  Pae.  890; 
Whitoaker  v.  Belt,  26  Or.  490,  36 
Pae.  684.  As  a  sale  by  an  executor 
passes  only  such  interest  as  the  tes- 
tator had  in  the  property,  it  is  no 
ground  of  objection  to  confirmation 
of  the  sale  that  another  has  an  in- 
terest in  the  property.  Estate  of 
Wiokersham,  189  GaL  662,  78  Pao. 
641. 


An  executor's  deed  is  not 
sible  in  evidence  of  a  sale  of  a  tes- 
tator's  property,  except  upon  preUm- 
inary  proof  of  a  eomplianoe  with  the 
statutory  provisions  for  sales  by  ex- 
ecutors.   White  V.  Moees,  21  OaL  43. 

M  See  the  statates  under  the  pre- 
ceding seetion.  Subetitation  of  one 
bidder  for  another  at  executor's  sale, 
who  fails  to  comply  with  the  terms  of 
the  sale,  does  not  affect  the  validity 
of  the  sale.  Halleck  v.  Guy,  •  OU. 
181,  70  Am.  Dec  643. 


BALES  OF  BEAL  ESTATE. 


6«5 


tain  a  suit  against  him  to  recover  the  purchase  price,  except 
where  the  sale  proves  void.^^ 

It  is  the  duty  of  the  purchaser  to  examine  the  title  of  the 
property  and  satisfy  himself  of  its  marketability,  for  he  is  sub- 
ject to  the  maxim  of  caveat  emptor,  and  the  deed  can  contain 
no  warranty  of  title.^^^   But  while  he  is  not  warranted  in  his  title, 

or  otherwise,  the  estate  has  acquired  any  right,  title  or  interest,  other  than 
or  in  addition  to  that  of  the  decedent,  it  also  passes  by  such  conveyances/' 
Mont.  C.  C.  P.  2688. 

The  Nevada  Statute  Provides:  ''Proper  conveyances  shall  thereupon  be 
executed  to  the  purchasers  by  the  executor  or  administrator.  The  con- 
veyances so  made  shall  be  deemed  to  convey  all  the  right,  title,  interest 
and  estate  of  the  deceased  in  the  premises  at  the  time  of  his  or  her  death. 
When,  however,  by  operation  of  law,  or  otherwise  the  estate  shall  have 
acquired  any  right,  title  or  interest  in  the  premises  other  than  or  in  ad- 
dition to  that  of  the  deceased  at  the  time  of  his  or  her  death,  such  right, 
title  or  interest  shall  also  be  passed  by  such  conveyances."  Kev.  Comp. 
L.  2929. 

The  Oregon  Statate  Provides:  ''A  conveyance  executed  by  the  exec- 
utor or  administrator  shaU  set  forth  the  date  of  the  order  directing  the 
sale,  and  the  book,  number  thereof,  and  page  containing  the  same,  and  the 
date  of  the  order  confirming  the  sale  and  directing  the  conveyance,  and 
the  book,  number  thereof,  and  page  containing  the  same,  and  the  title  of 
the  court  making  such  orders,  and  shall  operate  to  convey  all  the  estate, 
right,  and  interest  of  the  testator  or  intestate  in  the  premises  at  the  time 
of  his  death. ' '    Or.  B.  ft  C.  Cd.  1180. 

The  XXtali  Statate  Provides:  ''After  confirmation,  conveyance  must  be 
executed  to  the  purchaser  by  the  executor  or  administrator  conveying  all 
the  right,  title,  interest,  and  estate  of  the  decedent  in  the  premises  at  the 
time  of  his  death.  If  prior  to  the  sale,  by  operation  of  law  or  otherwise, 
the  estate  has  acquired  any  right,  title,  or  interest  in  the  premises,  other 
than  or  in  addition  to  that  of  the  decedent  at  the  time  of  his  death,  such 
right,  title,  or  interest  also  passes  by  such  conveyances."  Utah  Be  v.  St. 
3901. 

The  Wadiington  Statate  Provides:  "Such  eonveyances  shaU  thereupon 
be  executed  to  the  purchaser  by  the  executor  or  administrator.    They  shall 


100  Grouse  v.  Peterson,  130  CaL  169, 
80  Am.  St.  Bep.  89,  62  Pac.  475; 
Eertchem  v.  George,  78  CaL  599,  21 
Pac  872. 

101  Towner  v.  Bodegeb,  83  Waah. 
153,  99  Am.  St.  Bep.  936,  74  Pac.  50. 
The  purchaser's  deed  is  in  fact  only 
A  quitclaim  deed.  Miller  y.  Gray,  136 
OaL  261,  68  Pac  770. 


A  purchaser  cannot  refuse  to  pay 
the  purchase  money  on  the  ground 
that  the  notice  of  sale  stated  a  good 
title,  but  that  the  title  was  not  good. 
Halleck  v.  Guy,  9  CaL  181,  70  Am. 
Bee  648. 

Purchasers  from  a  father  of  the  in* 
terests  of  minor  heirs  in  an  estate 
are  guilty  of  negligence  if  they  fail 
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and  is  chargeable  with  notice  of  that  which  reasonable  diligence 
would  bring  to  light,  he  is  nevertheless  protected  by  the  recording 
acts,  and  secret  defects  in  a  title  apparently  good  are,  as  to  him, 
no  defects  at  all.*^ 

§  415.    Proof  of  Notice  of  Sale  Before  Conflrmation. — Before 

the  order  of  confirmation  is  made,  it  must  be  proved  to  the  satis- 
faction of  the  court  that  due  notice  of  the  sale  was  given,  and  the 
order  must  show  that  such  proof  was  made.[s] 

refer  to  the  original  order  authorizing  a  Bale,  and  the  order  eonfirming 
the  sale  and  directlDg  the  conveyance;  and  they  shall  be  deemed  to  convey 
all  the  estate,  rights,  and  interest  of  the  testator  or  intestate  at  the  time 
of  his  death."    Wash.  Bal.  Cd.  6275  (Pierce's  Cd.  2583). 

The  Wyondng  Statute  Provides:  "Conveyances  mnst  thereupon  be  eze- 
cated  to  the  purchaser  by  the  executor  or  administrator,  and  they  mnst 
refer  to  the  order  of  the  court  or  judge  authorizing  and  confirming  the  sale 
of  property  of  the  estate,  and  directing  conveyances  thereof  to  be  executed, 
and  such  reference  shall  have  the  same  effect  as  if  the  order  were  at  large 
inserted  in  the  conveyance. 

"Conveyances  so  made  convey  all  the  right,  title,  interest  and  estate  of 
the  decedent,  in  the  premises,  at  the  time  of  his  death;  if,  prior  to  the  aale, 
by  operation  of  law  or  otherwise,  the  estate  has  acquired  any  right,  title, 
or  interest  in  the  premises,  other  than  or  in  addition  to  that  of  the  de- 
cedent at  the  time  of  his  death,  such  right,  title  or  interest  also  passes 
by  such  conveyances."    Wyo.  Eev,  St.  4797. 

[s]  The  Calif omia  Statute  (0.  0.  P.  1556)  Provides:  "Before  any  order 
is  entered  confirming  the  sale,  it  must  be  proved  to  the  satisfaction  of  the 
court  that  notice  was  given  of  the  sale  as  prescribed,  and  the  order  of 
confirmation  must  show  that  such  proof  was  made."    En.  March  11,  1872. 

The  Arizona,  Idalio,  Montana,  Nevada^  North  Dakota^  Oklahoma^  SouUi 
Dakota,  and  Washington  Statutes  are  the  same  as  the  California.  Ariz. 
Eev.  St.  1796;  Ida.  Eev.  St.  5524;  Mont.  C.  C.  P.  2689;  Nev.  Comp.  L.  2930; 
N.  D.  Eev.  Cd.  8143;  Okl.  Eev.  St.  1671;  S.  D.  Pro.  Cd.  220;  Wash.  Bal. 
Cd.  6276  (Pierce's  Cd.  2584). 

to  take  notice  of    a  prior    recorded  the  title  for  himself  and  point  our 

deed  from  the  father  to  the  minors,  objections  thereto,  see  Estate  of  Pear- 

Bjmerhind  v.  Eley,  15  Wash.  101,  45  ^^3  ^^  ^3   33  Pac  451. 

Pac.  730.  ' 

As  to  the  duty  of  a  purchaser  un-  ^^*  Blankenship    v.    Whaley,    124 

der  a  power  in  the  will  to  examine      Cal.  300,  57  Pac  79« 
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§  416.  Postponement  of  Sale. — ^The  executor  or  administrator 
may  postpone  the  sale  from  time,  to  time,  not  exceeding  in  aU 
three  months,  when  he  deems  such  a  course  advisable,  [t] 

§  417.  Notice  of  Postponement. — Notice  of  a  postponement 
must  be  given  by  public  declarations  at  the  time  and  place  orig- 
inally appointed  for  the  sale;  and  if  the  postponement  is  made 
for  more  than  one  day,  further  notice  must  be  given  by  posting 
or  publication,  or  by  both,  as  the  time  and  circumstances 
permit,  [u] 

[t]  The  OaUfonila  Statate  (0.  O.  P.  1557)  Provides:  "If,  at  the  time 
appointed  for  the  sale,  the  executor  or  administrator  deems  it  for  the  in- 
terest of  aU  persons  concerned  therein  that  the  same  be  postponed,  he  may 
postpone  it  from  time  to  time,  not  exceeding  in  aU  three  months. '^  En. 
March  11,  1872. 

The  Arizona,  Idaho^  Montana,  Nevada,  Oklahoma,  South  Dakota,  and 
Wyoming  Statates  are  the  same  as  the  California,  except  that  instead  of  the 
words  "three  months"  at  the  end  of  the  section,  Nevada  uses  the  words 
"sixty  days."  Ariz,  Be  v.  St.  1797;  Ida.  Bcv.  St.  5525;  Mont.  C.  C.  P. 
2690;  Nev.  Comp.  L.  2931;  Okl.  Eev.  St.  1672;  S.  D.  Pro.  Cd.  221;  Wyo. 
Bev.  St.  4798. 

The  Oregon  Statute  Provides:  "If,  at  the  time  appointed  for  the 
sale,  the  sheriff  should  be  prevented  from  attending  at  the  place  ap- 
pointed, or  being  present  should  deem  it  for  the  advantages  of  all  eoncerned 
to  postpone  the  sale  for  want  of  purchasers,  or  other  sufficient  cause,  he 
may  postpone  the  sale  not  exceeding  one  week  next  after  the  day  ap- 
pointed, and  so  from  time  to  time  for  the  like  cause,  give  notice  of  every 
adjournment  by  public  proclamation,  made  at  the  same  time.  The  sheriff 
for  like  causes  may  also  adjourn  the  sale  from  time  to  time,  not  exceeding 
thirty  days  beyond  the  day  at  which  the  writ  is  made  returnable,  with 
the  consent  of  the  plaintiff  indorsed  upon  the  writ."    Or.  B.  &  C.  Cd.  239. 

The  XXtali  Statate  Provides:  "If  at  the  time  appointed  for  a  sale  at 
public  auction,  the  executor  or  administrator  deems  it  for  the  interest  of 
aU  persons  concerned  that  the  sale  be  postponed,  he  may  postpone  it  from 
time  to  time,  not  exceeding  in  all  three  months;  but  in  case  of  postpone- 
ment, notice  thereof  must  be  given  by  a  public  declaration  at  the  time  and 
place  first  appointed  for  the  sale,  and  if  the  postponement  be  for  more 
than  one  day,  further  notice  must  be  given  by  reposting,  and  by  repub- 
lishing the  original  notice  of  sale,  with  a  brief  statement  appended  to  each 
of  said  notices  of  the  fact  of  postponement  and  of  the  time  to  which  the 
same  is  made."    Utah  Bev.  St.  8897. 

[n]  The  OaUfomla  Statate  (0.  0.  P.  1558)  Provides:  "In  case  of  a  post- 
ponement, notice  thereof  must  be  given,  by  a  public  declaration,  at  the 
time  and  place  first  appointed  for  the  sale,  and  if  the  postponement  be  for 
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§  418.  Failure  of  Executor  to  Apply  for  or  Make  Sale.— If 
the  executor  or  administrator  should  neglect  or  refuse  to  apply 
for  a  sale  when  a  sale  is  necessary  or  proper,  the  statute  makes 
provision  whereby  any  person  interested  in  the  estate  may  file 
an  application  [v]  if  he  acts  seasonably  in  doing  so.^^  Under 
this  rule  a  creditor/^  or  one  whose  claim  for  services  rendered 

more  than  one  day,  further  notice  must  be  given,  by  posting  notices  in 
three  or  more  public  places  in  the  county  where  the  land  is  situated,  or 
publishing  the  same,  or  both,  as  the  time  and  circumstances  will  admit." 
En«  March  11,  1872. 

The  Arizona,  Idaho,  Montana,  Nevada^  Oklahoma  and  Boutli  Dakota 
statutes  are  the  same  as  the  California,  except  that  Montana  and  Nevada 
omit  the  word  ''notices"  following  the  word  "posting."  Ariz.  BeT.  St. 
1798;  Ida.  Bev.  St.  5526;  Mont.  0.  C.  P.  2691;  Nev.  Comp.  U  2932;  OkL 
Bev.  St.  1673;  S.  D.  Pro.  Cd.  222. 

The  Utah  Statute  is  set  forth  under  the  preceding  section. 

The  Washington  Statute  Provides:  "In  case  of  such  adjournment  notice 
thereof  shall  be  given  by  a  public  proclamation  at  the  time  and  place  first 
appointed  for  the  sale;  and  if  the  adjournment  shall  be  for  more  than 
one  day,  further  notice  shall  be  given  by  posting  or  publishing  as  the 
time  and  circumstances  may  admit."  Wash.  Bal.  Cd.  6270  (Pierce's  Cd. 
2578). 

The  Wyoming  Statute  Provides:  "In  case  of  a  postponement,  notice 
thereof  must  be  given,  by  a  public  declaration,  at  the  time'  and  place 
first  appointed  for  the  sale  and  if  the  postponement  be  for  more  than  one 
day,  further  notice  must  be  given  by  publishing  the  same  in  the  same 
manner  as  the  original  notice  was  given."    Wyo.  Bev.  St.  4799. 

[y]  The  OaUfomia  Statute  (0.  0.  P.  1646)  Provides:  "If  the  executor 
or  administrator  neglects  or  refuses  to  apply  for  an  order  of  sale  when  it  is 
necessary,  or  when  it  is  for  the  advantage,  benefit  and  best  interests  of 
the  estate  and  those  interested  therein  that  the  real  estate  or  some  portion 
thereof  be  sold,  any  person  interested  may  make  application  therefor  in 
the  same  manner  as  the  executor  or  administrator,  and  notice  thereof  must 
be  given  to  the  executor  or  administrator  before  the  hearing.  The  petition 
of  such  applicant  must  contain  as  many  of  the  matters  set  forth  in  section 
one  thousand  five  hundred  and  thirty-seven  as  he  can  ascertain,  and  the 

103  Estate  of  Arguello,  85  OlL  151,  ment  debtor  for  a  sale  must  set  fortii 
24  Pac.  641.  the  facts  required  by  statute  to  he 

104  Estate  of  Dorsey,  75  Cal.  258,  shown  by  an  executor  t6  obtain  an 
17  Pac.  209;   Estate  of  Crosby,  55  order   of   sale.    Prefontaine   v.    Me- 


OaL  574.    The  petition  of  a  judg-      Mikin,  16  Wash.  16,  47  Plae.  23L 
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to  the  estate  during  administration  has  been  allowed,^^  may  ap- 
ply for  a  sale.  But  a  sale  procured  by  a  mere  volunteer  is  void- 
able at  the  suit  of  anyone  injured  thereby.*^  If  an  executor  or 
administrator  refuses  to  publish  notice  and  to  proceed  with  a  sale 
which,  at  the  instance  of  creditors,  has  been  ordered,  he  may 
be  compelled  to  perform  his  duty  in  this  respect.*^  So  when  he 
refuses  to  make  a  sale  in  accordance  with  an  order  procured 
on  his  own  application,  the  court  will  force  him  to  proceed.*^ 
The  court  also  has  power  to  compel  him  to  execute  a  conveyance 
in  conformity  with  a  sale  duly  made  and  confirmed,  in  the  event 
that  he  becomes  contumacious  at  that  stage  of  the  proceedings.^^ 
In  case  a  portion  of  the  purchase  price  is  paid  to  the  executor, 

deeree  of  sale  must  fix  the  period  of  time  within  which  the  executor  or 
adxniniatrator  must  make  the  sale."    En.  March  11,  1872.    Amd.  1893,  214. 

The  Arisona  Statate  Provides:  ''If  the  executor  or  adminiatrator  neglects 
to  apply  for  an  order  of  sale  when  it  is  necessary,  any  person  may  make 
application  therefor,  in  the  same  manner  as  the  executor  or  administrator, 
and  notice  thereof  must  be  given  to  the  executor  or  adminiatrator,  before 
the  hearing.  The  petition  of  such  applicant  must  contain  as  many  of  the 
matters  set  forth  in  (section  397  (b),  ante)  as  can  be  ascertained,  and  the 
decree  of  sale  must  fix  the  period  of  time  within  which  the  executor  or 
administrator  must  make  the  sale."     Ariz.  Rev.  St.  1786. 

The  Idaho,  Montana*  North  Dakota*  Oklahoma,  Soath  Dakota  aad 
Wyoming  Statutes  are  practicaUy  the  same  as  the  Arizona.  Ida.  Bev.  St. 
5513;  Mont.  C.  C.  P.  2679;  N.  B.  Bev.  Cd.  8136;  Okl.  Bev.  St.  1661;  &  D. 
Pro.  Cd.  210;  Wyo.  Bev.  St.  4790. 

The  Idaho  Statate  alao  ProTides:  "Upon  making  the  order  mentioned 
in  the  last  section,  a  certified  copy  of  the  order  of  sale  must  be  de- 
livered by  the  court  or  the  clerk  to  the  executor  or  administrator,  who  is 
thereupon  authorized  and  required  to  sell  the  real  estate  as  directed." 
Ida.  Bev.  St.  5514. 

The  Nevada  Statate  Providea:  "Upon  making  an  order  of  sale,  under 
the  provisions  of  the  preceding  section,  a  certified  copy  of  snch  order  shall 
be  delivered  by  the  clerk  to  the  executor  or  administrator,  who  shaU  there- 
upon be  authorized  and  required  to  sell  the  real  estate  as  directed.  If 
the  executor  or  administrator  shaU  neglect  to  apply  for  an  order  of  sale, 

109  Estate  of  Gouts,  87  CaL  481,  404,  ante;  Estate  of  Martin,  56  CaL 
25  Pac.  685.  208. 


106  Bergin  ▼.  Haight^  99  CaL  62,  loo  Estate  of  Lewis,  39  Cal.  306. 

83  Pac.  760.  The  executor  may  be  coerced  by  man- 

lOT  Estate  of  Cunningham,  78  CblL  damns    to   execute    the   conveyance. 

668,  16  Pac  136.  State  ▼.  Cunningham,  6  Idaho,  118^ 

10*  See  the  statutes  under  sectioB  63  Pfte.  461. 
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and  he  fails  to  account  for  it,  his  successor  cannot  refuse  to 
execute  a  deed  upon  the  payment  of  the  residue.*** 

§  419.  Liability  of  Executor  for  Bliscondnct. — Should  the 
executor  or  administrator  be  guilty  of  negligence  or  miscon- 
duct ***  in  conducting  the  proceedings  for  a  sale,  in  consequence 
of  which  persons  interested  in  the  estate  sustain  any  damage,^^ 
they  may  recover  therefor  in  an  action  upon  his  bond,  **or  other- 
wise." [w] 

§  420.  Liability  of  Executor  for  Fraud. — An  executor  or  ad- 
ministrator who  fraudulently  sells  real  property  belonging  to 

whenever  it  may  be  necessary,  any  person  interested  in  the  estate  maj 
petition  therefor  in  the  same  manner  as  the  executor,  or  administrator,  and 
like  proceedings  shaU  be  had  thereon,  notice  being  also  served  on  the 
executor  or  administrator. ' '    Nev.  Comp.  L.  2922,  2923. 

The  Utah  Statute  Provides:  '<If  the  executor  or  administrator  neglects 
to  apply  for  an  order  of  sale  where  it  is  necessary^  any  person  interested 
may  make  application  therefor."    Utah  Bev.  St.  3888. 

The  Washington  Statute  Provides:  ''If  the  executor  or  administrator 
shall  neglect  to  apply  for  an  order  to  sell  or  mortgage  the  real  property 
of  the  estate,  whenever  it  may  be  necessary,  any  person  interested  in  the 
estate  may  make  application  therefor  in  the  same  manner  as  an  executor  or 
administrator,  but  notice  thereof  shall  be  given  to  the  executor  or  admin- 
istrator before  the  hearing."    Wash.  Bal.  Gd.  6266  (Pierce's  Cd.  2574). 

"Upon  the  making  of  such  order  the  clerk  of  the  court  shall  deliver  the 
same  to  the  executor  or  administrator,  who  shall  thereupon  be  authorized 
to  seU  or  mortgage  the  real  estate  as  directed."  Wash.  Bal.  Cd.  6267 
(Pierce's  Cd.  2575). 

[w]  The  California  Statute  (0.  O.  P.  1571)  Provides:  "If  there  is  any 
neglect  or  misconduct  in  the  proceedings  of  the  executor  in  relation  to  any 
sale,  by  which  any  person  interested  in  the  estate  suffers  damage,  the  party 
aggrieved  may  recover  the  same  in  an  action  upon  the  bond  of  the  excator 
or  administrator,  or  otherwise."     En.  March  11,  1872. 

The  Arizona,  Idalio,  Montana,  Nevada,  North  Dakota,  Oklaihoma,  Soutb 
Dakota,  Utah  and  Wyoming  Statutes  are  the  same  as  the  California,  ex- 
cept that  following  the  word  "executor"  in  the  first  part  of  the  section, 
North  Dakota,  Oklahoma,  South  Dakota,  Utah  and  Wyoming  add  the  words 

110  Dray  v.  Bloch,  27  Or.  551,  41  ua  Weihe  v.  Statham,  67  GaL  2tf| 
Pac.  660.                                                       7  Pstc  673. 

111  Biehardson   v.    Sage,    57    CaL 
212. 
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the  estate  is  liable  in  liquidated  damages  for  double  the  value 
of  the  land  sold,  to  be  recovered  in  an  action  by  the  person  having 
an  estate  of  inheritance  therein,  [x]  This  provision  of  the  statute, 
however,  does  not  authorize  an  action  against  the  sureties  on  his 
bond."» 

§  421.  Limitation  of  Actions  for  Vacating  Sale. — ^As  a  rule,  no 
action  for  the  recovery  of  real  estate  sold  by  an  executor  or  ad- 
ministrator can  be  maintained  by  any  heir  or  other  person  claiming 
imder  the  deceased,  unless  it  is  commenced  within  three  years  ^^^ 

"or  administrator."  Nevada  inserts  the  words  "as  the  ease  may 
appear"  preceding  the  words  "or  otherwise"  at  end  of  the  section.  Ariz. 
Bey.  St.  1810;  Ida.  Eev.  St.  5538;  Mont.  C.  C.  P.  2703;  Nev.  Comp.  L. 
2945;  N.  D.  Bev.  Cd.  8150;  Okl.  Bev.  St.  1685;  S.  D.  Pro.  Cd.  234;  Utah 
Bev.  St.  3882;  Wyo.  Bev.  St.  4811. 

The  Washington  Statute  Provides:  "If  there  should  be  any  negleet  or 
misconduct  in  the  proceedings  of  the  executor  or  administrator  in  re- 
lation to  any  sale  or  mortgage  by  which  any  person  interested  in  the  estate 
shall  suffer  damages^  the  party  injured  may  recover  the  same  in  a  suit  upon 
the  bond  of  the  executor  or  administrator,  as  the  ease  may  appear."  Wash. 
Bal.  Cd.  2690  (Pierce's  Cd.  2598). 

[z]  The  CaUfomla  Statute  (0.  0.  P.  1672)  Provides:  "Any  executor  or 
administrator  who  fraudulently  sella  any  real  estate  of  a  decedent  contrary 
to  or  otherwise  than  under  the  provisions  of  this  chapter,  is  liable  in  double 
the  value  of  the  land  sold,  as  liquidated  damages,  to  be  recovered  in  an 
action  by  the  person  having  an  estate  of  inheritance  therein."  En.  March 
11,  1872. 

The  Arizona,  Idaho,  Montana,  NorUi  Dakota»  Oklahonu^  South  Dakota^ 
Utah  and  Wyoming  Statutes  are  the  same  as  the  California.  Ariz.  Bev.  St. 
1811;  Ida.  Bev.  St.  5539;  Mont.  C.  C.  P.  2704;  N.  D.  Bev.  Cd.  8150,  8166; 
Okl.  Bev.  St.  1686;  S.  D.  Pro.  Cd.  236;  Utah  Bev.  St.  3907;  Wyo.  Bev.  St. 
4812. 

The  Nevada  Statute  Provides:  "Any  executor  or  administrator  who 
shall  fraudulently  sell  any  real  estate  of  his  decedent  contrary  to  the  pro- 
visions of  this  act  shall  be  liable  on  his  bond,  in  double  the  value  of  the 
land  sold,  as  damages,  to  be  recovered  in  an  action  by  the  person,  or  per- 
sons having  an  estate  of  inheritance  therein."    Nev.  Comp.  L.  2946. 

The  WasblngtCKi  Statute  Provides:  "Any  executor  or  administrator  who 
shall  fraudulently  sell  or  mortgage  any  real  estate  of  his  testator  or  in- 

118  Weihe  v.  Statham,  67  Cal.  245,  253,  27  Pac.  994;  Williamson  v. 
7  Pac.  673.  Beardsley,  137  Fed.  467,  69  C.  C.  A. 

114  Ckmpben    V.    Drais,    125    Gai      616. 
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after  the  settlement  of  the  final  account  of  the  executor  or  ad« 
ministrator;  [y]  except  that  if  he  makes  an  unreasonable  delay 
when  the  estate  is  in  a  condition  to  be  closed,  the  prescribed 
period  begins  to  run  after  the  lapse  of  a  reasonable  time  in  which 
to  obtain  a  settlement.^^^  The  rule  of  the  codes  on  this  question 
is  purely  a  statute  of  repose  or  of  limitation,  and  therefore  it  has 
no  application  and  confers  no  title  where  the  purchaser  takes  no 
possession  after  the  sale.^^^  Oenerally  speaking,  however,  it  seems 
to  apply  to  all  actions,  whatever  their  form  or  nature,  which  in- 
volve an  estate  in  the  land  sold,  and  hence  to  an  action  to  quiet 
title ;  ^^^  and  it  also  appears  to  apply  to  all  invalid  sales,  whether 
they  are  void  or  voidable,^^®  although  its  application  has  been 
denied  to  a  sale  made  by  a  person  who  assumed  to  act  as  an  ad- 
ministrator without  obtaining  letters  or  qualifying  for  the 
office."* 

§  422.  Limitations  Against  Persons  Under  Disability. — ^Minors 
and  other  persons  under  legal  disability  when  a  right  of  action 

testate,  eontrary  to  the  proyisions  of  this  chapter,  shall  be  liable  in  doable 
the  yalue  of  the  land  sold  or  mortgaged,  as  damages,  to  be  recovered  in 
an  action  by  the  person  or  persons  having  an  estate  of  inheritance  therein." 
Wash.  Bal.  Cd.  6291    (Pierce's  Cd.  2599). 

[y]  The  Calif omla  Statnte  (0.  0.  P.  1573)  Provides:  ''No  action  for  the 
recovery  of  any  estate  sold  by  an  executor  or  administrator,  under  the  pro- 
yisions of  this  chapter,  can  be  maintained  by  any  heir  or  other  person 
claiming  under  the  decedent,  unless  it  be  commenced  within  three  years 
next  after  the  settlement  of  .the  final  account  of  the  executor  or  adminis- 
trator. An  action  to  set  aside  the  sale  may  be  instituted  and  maintained 
at  any  time  within  three  years  from  the  discovery  of  the  fraud,  or  other 
grounds  upon  which  the  action  is  based."  En.  March  11,  1872.  Amd.  1880, 
112. 

The  Arlsona  Statute  Provides:  "No  action  for  the  recovery  of  any  es- 
tate, sold  by  an  executor  or  administrator  under  the  provisions  of  this 
chapter,  can  be  maintained  by  any  heir  or  other  person  claiming  under  the 
decedent,  unless  it  be  commenced  within  three  years  next  after  the  sale. 
An  action  to  set  aside  the  sale  may  be  instituted  and  maintained  at  any  time 

lis  Dennis  v.  Bint,  122  OaL  39,  68  118  Ganahal  v.  Sober,  68  OlL  95, 

Am.  St.  Eep.  17,  54  Pac  378.  g  Pac.  650;  Harlan  v.  Peck,  33  CU. 

ii«  Gage  V.  Downey,  94  CaL  241,  gj.    91  Am.  Dec  653. 
29  Pac  635. 

117  Kchardson  v.   Butler,   82   CaL  "•  Staples  v.  Connor,  79  CaL  1^ 

174,  16  Am.  St  Bep.  101,  23  Pac  9.      21  Pac  380. 
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to  attack  a  probate  sale  accrues  may  commence  such  action  at 
any  time  within  three  years  after  the  removal  of  the  disability,  [z] 

within  three  yean  from  the  discovery  of  the  fraud  or  other  grounds  upon 
which  the  action  is  based."     ^riz.  Bev.  St.  1812. 

The  Idaho,  Montana^  Nortli  Dakota^  Oklahoma^  Sontli  Dakota,  Utah  and 
Wyoming  Statutes  are  the  same  as  the  Arizona.  Ida.  Bev.  St.  5540;  Mont. 
C.  C.  P.  2705;  N.  D.  Bev.  Cd.  8151,  8171;  Okl.  Bev.  St.  1687;  S.  D.  Pro.  Cd, 
236;  Utah  Bev.  St.  2870;  Wyo.  Bev.  St.  4813. 

The  Nevada  Statute  Provides:  "No  action  for  the  recovery  of  any  estate 
sold  by  any  executor  or  administrator  under  the  provisions  of  this  act  shall 
be  maintained  by  any  heir  or  other  person  claiming  under  the  deceased  un- 
less it  be  commenced  within  three  years  next  after  the  sale,  saving  to 
minors  or  others  under  any  legal  disability  at  the  time  when  the  right  of 
aetion  shall  first  accrue  the  right  to  commence  such  action  at  any  time 
within  three  years  after  the  removal  of  the  disability."  Nev.  Comp.  L. 
2947. 

[z]  The  Oalifomia  Statute  (0.  O.  P.  1574)  Provides:  "The  preceding  sec- 
tion shall  not  apply  to  minors  or  others  under  any  legal  disability  to  sue  at 
the  time  when  the  right  of  action  first  accrues;  but  all  such  persons  may 
commence  an  action  at  any  time  within  three  years  after  the  removal  of 
the  disability.''    En.  March  11,  1872. 

The  Arizona^  Idalio,  Montana*  North  Dakota*  Oklahoma*  South  Dakota* 
Utah  and  Wyoming  Statutes  are  the  same  as  the  Calif  omia,  except  that 
Utah  contains  the  words  "one  year"  in  place  of  "three  years"  near  end 
of  the  section.  Ariz.  Bev.  St.  1813;  Ida.  Bev.  St.  5541;  Mont.  G.  C.  P* 
2706;  N.  D.  Bev.  Cd.  8151,  8171;  Okl.  Bev.  St.  1688;  S.  D.  Pro.  Cd.  237 j 
Utah  Bev.  St.  2871;  Wyo.  Bev.  St.  4814. 

The  Nevada  Statute  is  set  forth  under  the  preceding  section. 
Probate  Law — 48 
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ARTICLE  V. 

SALES  OP  PAETICULAB  ESTATES  AND  INTERESTS. 

f  430.  Sale  of  interest  in  land  nnder  contract  of  purchaaa. 

§  431.  Conditions  and  terms  of  sale. 

§  432.  Bond  of  purchaser. 

§  432a.  Assignment  of  contract  by  execator. 

§  433.  Sale  of  mortgaged  or  encumbered  land* 

§  434.  Purchase  hj  holder  of  lien. 

§  435.  Entailed  and  other  estates  in  Wyoming. 

§  436.  Sales  to  pay  legacies. 

§  430.  Sale  of  Interest  in  Land  Under  Contract  of  Purchase.— 
The  interest  of  a  deceased  person  in  land  under  a  contract  for  the 
purchase  thereof  is  subject  to  sale  on  the  application  of  his  ex- 
ecutor or  administrator,  in  the  same  manner  as  though  he  had 
died  seised  of  the  premises,  [a]  It  cannot  be  sold  under  an  order 
directing  the  sale  of  personal  property.* 

[a]  The  Oalifomia  Statute  (0.  0.  P.  1505)  Provides:  *'Tf  n,  decedent,  at 
the  time  of  his  death,  was  possessed  of  a  contract  for  the  purchase  of  lands, 
his  interest  in  sach  land  and  under  such  contracts  may  be  sold  on  the  appli- 
cation of  his  executor  or  administrator,  in  the  same  manner  as  if  he  had 
died  seised  of  such  land,  and  the  same  proceedings  may  be  had  for  that  pur- 
pose as  are  prescribed  in  this  chapter  for  th^  sale  of  lands  of  which  he  died 
seised,  except  as  hereinafter  provided."    En.  March  11,  1872. 

The  AriEona,  Idalio,  Montana,  North  Dakota*  Oklahoma,  Soath  Dakota, 
Washington  and  Wyoming  Statutes  are  the  same  as  the  California.  Ariz. 
Bev.  St.  1804;  Ida.  Bev.  St.  6532;  Mont.  C.  C.  P.  2697;  N.  D.  Rev.  Cd.  8146; 
Okl.  Bev.  St.  1679;  S.  D.  Pro.  Cd.  228;  Wash.  Bal.  Cd.  6283  (Pierce's  Cd. 
2591);  Wyo.  Rev.  St.  4805. 

The  Nevada  Statute  Provides:  ''If  a  deceased  person,  at  the  time  of  death, 
was  possessed  of  a  contract  for  the  purchase  of  lands,  the  interest  of  de- 
ceased in  such  lands,  and  under  such  contracts,  may  be  sold  in  the  same 
manner  as  if  said  person  had  died  seised  of  such  land,  and  the  same  pro- 
ceedings shall  be  had  for  that  purpose  as  are  prescribed  in  this  act  in  re> 
spect  to  lands  of  which  a  person  dies  seised,  except  as  hereinafter  pro- 
vided."   Nev.  Comp.  L.  2939. 

The  Oregon  Statute  Provides:  "If  the  deceased  was,  at  the  time  of  his 
death,  a  party  to  a  contract  for  the  purchase  of  real  property,  his  interest 
in  such  real  property  by  virtue  of  such  contract  may  be  sold  in  the  same 
manner  as  if  such  contract  had  been  executed  in  the  lifetime  of  the  de* 

1  Janes  v.  Throckmorton,  57  CaL368. 
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S  431.  Oonditions  and  Terms  of  Sale. — ^The  sale  must  be  made 
subject  to  all  payments  thereafter  to  become  due,  and  it  must 
not  be  confirmed  until  the  purchaser  gives  a  bond  in  double  the 
amount  of  such  payments,  [b] 

ceased,  by  a  eonveyanee  to  him  of  such  property  according  to  the  legal 
effect  and  terms  of  such  contract. ' '    Or.  B.  4b  C.  Cd.  1185. 

The  Utah  Statute  Provides:  "If  the  decedent,  at  the  time  of  his  death, 
was  possessed  of  a  contract  for  the  purchase  of  lands,  his  interest  in  such 
lands  thereunder  may  be  sold  in  the  same  manner  as  if  he  had  died  seised 
of  snch  lands,  except  as  hereinafter  provided."    Utah  Bev.  St.  3902. 

[b]  The  Oallfomia  Statute  (O.  0.  P.  1666)  Provides:  "The  sale  must  be 
made  subject  to  aU  payments  that  may  thereafter  become  due  on  such  eon- 
tracts,  and  if  there  are  any  such,  the  sale  must  not  be  confirmed  by  the 
court  until  the  purchasers  execute  a  bond  to  the  executor  or  administrator 
for  the  benefit  and  indemnity  of  himself  and  of  the  persons  entitled  to  the 
interest  of  the  decedent  in  the  lands  so  contracted  for,  in  double  the  whole 
amount  of  payments  thereafter  to  become  due  on  such  contract,  with  such 
sureties  as  the  court  or  judge  shaU  approve."  En.  March  11,  1872.  Amd. 
1880,  97. 

The  Arizona^  Idaho,  Montana,  Korth  Dakota^  Oklahoma,  SofQth  Dakota 
and  Wyoming  Statutes  are  the  same  as  the  California,  except  that  instead 
of  the  word  "court"  in  the  first  part  of  the  section,  Arizona,  Idaho  and 
Oklahoma  use  the  word  "probate  judge";  Montana,  "court  or  judge";  and 
North  and  South  Dakota,  "county  court."  Instead  of  the  words  "court 
or  judge"  at  the  end  of  the  section,  Arizona,  Idaho  and  Oklahoma  use  the 
words  "probate  judge";  and  North  and  South  Dakota,  the  words  "county 
judge."  Ariz.  Bev.  St.  1805;  Ida.  Bev.  St.  5533;  Mont.  C.  0.  P.  2698;  N. 
D.  Bev.  Cd.  8147;  Okl.  Bev.  St.  1680;  a  D.  Pro.  Cd.  229;  Wyo.  Bev.  St. 
4806. 

The  Kevada  Statute  Provides:  "Such  sale  shall  be  made  subject  to  all 
payments  that  may  thereafter  become  due  on  such  contract,  and  if  there 
be  any  such  payments  thereafter  to  become  due,  such  sale  shall  not  be  con- 
firmed by  the  district  court  until  the  purchaser  or  purchasers  shall  execute 
a  bond  to  the  executor  or  administrator  for  his  benefit  and  indemnity,  and 
for  the  benefit  and  indemnity  of  the  person  or  persons  entitled  to  the  inter- 
est of  deceased  in  the  land  so  contracted  for.  The  amount  of  such  bond 
shall  be,  double  the  whole  amount  of  payments  thereafter  to  become  due 
on  such  contract,  with  such  sureties  as  the  district  court  or  judge  shall  ap- 
prove."   Nev.  Comp.  L.  2940. 

The  Oregon  Statute  Provides:  "If  there  be  any  payments  due,  or  to  be- 
come due,  on  such  contract  to  the  vendor  of  the  deceased,  the  sale  is  made 
subject  thereto,  and  before  the  same  can  be  confirmed,  or  the  contract  as- 
signed to  the  purchaser,  such  purchaser  shall  execute  an  undertaking  with 
one  or  more  sufficient  sureties,  in  an  amount  not  less  than  double  the  value 
of  all  the  payments  then  due,  or  to  become  due,  for  the  benefit  of  whom  it 
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§  432.  Bond  of  Purchaser.* — ^The  bond  thus  required  must  be 
conditioned  that  the  purchaser  will  make  all  payments  for  the 
land  that  become  due  after  the  sale,  and  will  indemnify  the 
executor  or  administrator  and  the  persons  so  entitled  against  all 
demands  arising  out  of  any  covenant  contained  in  the  con- 
tract, [c] 

may  concern,  to  be  void  upon  tlie  condition  that  sacli  purchaser  win  oiake 
aU  such  payments  according  to  the  terms  of  snch  contract,  and  indenuiifj 
the  executor  or  administrator,  or  others  whom  it  may  concern,  against  afl 
damages,  costs  and  expenses,  by  reason  of  any  covenant  or  agreement  eon- 
tained  in  such  contract."    Or.  B.  4b  G.  Cd.  1186. 

The  Utah  Statute  Provides:  "The  sale  of  such  an  interest  must  be  made 
subject  to  all  payments  that  may  thereafter  become  due  on  snch  contraets, 
and  the  sale  must  not  be  confirmed  by  the  court  until  the  purchasers  exe- 
cute a  bond  in  double  the  whole  amount  of  payments  thereafter  to  become 
due  on  such  contracts,  with  sureties  to  be  approved  by  the  court,  conditioned 
that  the  purchaser  will  make  all  payments  for  such  land  that  become  dne 
after  the  date  of  the  sale,  and  will  fully  indemnify  the  executor  or  admin- 
istrator and  the  persons  entitled  to  the  decedent's  interest  in  the  land  sold 
against  all  demands,  costs,  charges,  and  expenses  by  reason  of  any  cove- 
nant or  agreement  contained  in  such  contract."    Utah  Bev.  St.  3903. 

The  Washington  Statute  Provides:  ''Such  sale  shall  be  made  subject  to 
all  payments  that  may  thereafter  become  due  on  such  contract,  and  if  there 
be  any  such  payments  thereafter  to  become  due,  such  sale  shaU  not  be  con- 
firmed by  the  superior  court  until  the  purchaser  shall  have  executed  a  bond 
to  the  executor  or  administrator  for  his  benefit  and  indemnity,  and  for  the 
benefit  and  indemnity  of  the  persons  entitled  to  the  interest  of  the  de- 
ceased in  lands  so  contracted  for,  in  double  the  whole  amount  of  the  pay- 
ments thereafter  to  become  due  on  such  contract,  with  such  sureties  as  the 
superior  court  shaU  approve."    Wash.  Bal.  Gd.  6284  (Pierce's  Cd.  2592). 

[c]  The  Oallfomia  Statute  (O.  O.  P.  1667)  Provides:  ''The  bond  must  be 
conditioned  that  the  purchaser  will  make  all  payments  for  such  land  that 
become  due  after  the  date  of  the  sale,  and  will  fully  indemnify  the  executor 
or  administrator  and  the  persons  so  entitled,  against  all  demands,  costs, 
charges,  and  expenses,  by  reason  of  any  covenant  or  agreement  contained 
in  such  contract."    Kn,  March  11,  1872. 

The  Arizona,  Idaho,  Montana^  North  Dakota^  OklahonuK  Soatli  Dakota 
and  Wyoming  Statutes  are  the  same  as  the  California.  Ariz.  Bev.  St.  1806; 
Ida.  Bev.  St  5534;  Mont.  C.  C.  P.  2699;  N.  D.  Bev.  Cd.  8147;  Okl.  Bev.  St 
1681;  S.  D.  Pro.  Cd.  230;  Wyo.  Bev.  St  4807. 

The  Kevada  Statute  Provides:  "Such  bond  shall  be  conditioned  that  the 
purchaser  or  purchasers  will  make  all  payments  for  such  lands,  that  shall 
become  due  after  the  date  of  such  sale,  and  will  indemnify  the  executor 
or  administrator,  and  the  person  or  persona  so  entitled,  against  all  demands^ 
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S  432a.  Assignment  of  Contract  by  Executor. — ^Upon  confirma- 
tion of  the  sale,  th^  executor  or  administrator  must  execute  to 
the  purchaser  an  assignment  of  the  contract,  which  invests  him 
with  full  rights  in  the  premises,  [d] 

§  433.  Sale  of  Mortgaged  or  Encumbered  Land. — ^When  an  ex- 
ecutor or  administrator  sells  land  which  is  subject  to  a  mortgage 

costs,  eharges  and  expenses,  hj  reason  of  any  covenant  or  agreement  con- 
tained in  such  contract,  but  if  there  be  no  payment  thereafter  to  become 
due  on  saeh  contract,  no  bond  shaU  be  required  of  the  purchaser  or  pur* 
chasers."    Nev.  Comp.  L.  2941. 

The  Oreffon  and  Utah  Statutes  are  set  forth  under  the  preceding  section. 

The  Washington  Statute  is  the  same  aa  the  California,  but  has  f oUowing 
words  added  thereto:  "but  if  there  be  no  payments  thereafter  to  becomo 
due  on  such  contract,  no  bond  shaU  be  required  of  the  purchaser."  Wash. 
Bal.  Cd.  6285  (Pierce's  Gd.  2593). 

[d]  The  Oalifoxnla  Statute  (0.  0.  P.  1568)  ProTldee:  "Upon  the  eoniir- 
mation  of  the  sale,  the  executor  or  administrator  must  execute  to  the  pur- 
chaser an  assignment  of  the  contract,  which  vests  in  the  purchaser,  his 
heirs  and  assigns,  aU  the  right,  title,  and  interest  of  the  estate,  or  of  the 
persons  entitled  to  the  interest  of  the  decedent,  in  the  lands  sold  at  the  time 
of  the  sale,  and  the  purchaser  has  the  same  rights  and  remedies  against  the 
vendor  of  such  land  as  the  decedent  would  have  had  if  he  were  Uving." 
En.  March  11,  1872. 

The  Arizona,  Idaho,  Montana,  Kortb  Dakota,  Oklahoma,  South  Dakota, 
Utah,  Washington  and  Wyoming  Statutes  are  the  same  as  the  California. 
Ariz.  Bev.  St.  1807;  Ida,  Eev.  St.  5535;  Mont.  C.  C.  P.  2700;  N.  D.  Rev.  Cd. 
8148;  Okl.  Bev.  St  1682;  S.  D.  Pro.  Cd.  231;  Utah  Bev.  St.  3904;  Wash.  Bal. 
Cd.  6286  (Pierce 's  Cd.  2594) ;  Wyo.  Bev.  St.  4808. 

The  Kevada  Statute  Provldee:  ''Upon  the  confirmation  of  such  sale  the 
executor  or  administrator  shall  execute  to  the  purchaser  or  purchasers  an 
assignment  of  the  contract,  which  assignment  shall  vest  in  the  purchaser  or 
purchasers  all  the  right,  title  and  interest  of  the  person  or  persons  entitled 
to  the  interest  of  the  deceased  in  the  lands  sold  at  the  time  of  the  sale,  and 
such  purchaser  or  purchasers  shall  have  the  same  rights  and  remedies  against 
the  vendor  of  such  lands  as  the  deceased  would  have  if  living."  Nev. 
Comp.  L.  2942. 

The  Oregon  Statute  Provides:  "The  order  of  confirmation  of  such  sale 
shall  direct  the  executor  or  administrator  to  make  an  assignment  of  such 
contract  to  the  purchaser,  which  assignment  shall  vest  in  the  purchaser,  his 
heirs  and  assigns,  all  the  estate,  right,  and  interest  of  the  deceased  at  the 
time  of  his  death  in  such  real  property,  and  give  to  the  purchaser  the  same 
rights  and  remedies  against  the  vendor  thereof  as  the  deceased  would  have 
had  or  been  entitled  to  if  living."    Or.  B.  4b  C.  Cd.  1187. 
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or  other  lien  which  has  been  presented  and  allowed  as  a  claim 
against  the  estate,'  the  purchase  money  must  be  applied,  after 
paying  the  necessary  expenses  of  the  sale,  first  to  the  payment  of 
the  mortgage  or  lien,'  and  the  residue  in  due  course  of  adminis- 
tration, [e]  Only  the  expenses  of  the  sale  take  precedence  over 
the  mortgage  in  the  order  of  payment;  the  general  expenses  of 
administration  and  the  compensation  of  the  executor  are  post- 
poned to  the  mortgage.^    In  ordering  the  sale,  the  court  should 

[e]  The  Oallfoniia  Stotnts  (O.  O.  P.  1569)  Provides:  ''When  any  sale 
it  made  bj  an  executor  or  administrator,  pursaant  to  provisions   of  this 
chapter,  of  lands  subject  to  any  mortgage  or  other  lien,  which  is  a  valid 
claim  against  the  estate  of  the  decedent,  and  has  been  presented  and  al- 
lowed, the  purchase  money  must  be  appUed,  after  paying  the  necessary  ex- 
penses of  the  sale,  first,  to  the  payment  and  satisfaction  of  the  mortgage  or 
lien,  and  the  residue,  if  any,  in  due  course  of  administration.    The  appli- 
cation of  the  purchase  money  to  the  satisfaction  of  the  mortgage  or  lien 
must  be  made  without  delay;  and  the  land  is  subject  to  such  mortgage  or 
lien  until  the  purchase  money  has   been    actually    so    applied.     No    claim 
against  any  estate,  which  has  been  presented  and  allowed,  is  affected  by 
the  statute  of  limitations,  pending  the  proceedings  for  the  settlement  of  the 
estate.    The  purchase  money,  or  so  much  thereof  as  may  be  sufficient  to 
pay  such  mortgage  or  lien,  with  interest,  and  any  lawful  costs  and  charges 
thereon,  may  be  paid  into  the  court,  to  be  received  by  the  clerk  thereof, 
whereupon  the  mortgage  or  lien  upon  the  land  must  cease  and  the  purchase 
money  must  be  paid  over  by  the  clerk  of  the  court  without  delay,  in  pay- 
ment of  the  expenses  of  the  sale,  and  in  satisfaction  of  the  debt  to  secure 
which  the  mortgage  or  other  lien  was  taken,  and  the  surplus,  if  any,  at  once 
returned  to  the  executor  or  administrator,  unless  for  good  cause  shown,  after 
notice  to  the  executor  or  administrator,  the  court  otherwise  directs."    En. 
March  11,  1872.    Amd.  1880,  97. 

The  Arizona^  Idaho,  Montana,  Nortb  Dakota*  Oklahoma^  South  Dakota, 
Utah  and  Wyoming  Statutes  are  the  same  as  the  California,  except  that  in- 
stead of  the  words  ' '  may  be  paid  into  the  court,  * '  Arizona,  Idaho  and  Okla- 
homa use  the  words  "may  be  paid  into  the  probate  court";  and  North  and 
South  Dakota,  the  words  "may  be  paid  into  the  county  court";  following 
the  word  "court"  near  the  end  of  the  section,  Montana  and  Wyoming  add 
the  words  "or  judge";  and  North  Dakota,  Oklahoma  and  South  Dakota  use 
the  word  "judge"  in  place  of  "court."  The  Utah  statute  does  not  con- 
tain the  following:  "No  claim  against  any  estate,  which  has  been  presented 

2  Estate  of  Turner,  128  CaL  388,  «  Estete  of  Young,  149  CaL  173,  85 

Pac  145 
60  Pac.  967,  showing  the  necessity  of  ^  *,:,  .  V       ,  ^  io  i^i    hqt 

'  *  4  Estate  of  Murray,  18  Oal.   687; 

the    presentation    and    allowance    of      q^^^j^  y.  Saltzman,  34  Or.  43,  54 
the  mortgage  as  a  claim.  pac  882. 
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not  award  an  attorney's  fee,  as  upon  foreclosure,  in  addition  to 
the  amount  due  on  the  mortgage.^ 

The  rule  that  a  claim  against  an  estate  which  has  been  pre- 
sented and  allowed  is  not  afEected  by  the  statute  of  limitations 
pending  administration  ®  has  already  been  considered  in  its  ap- 
plication to  claims  secured  by  mortgaged    The  right  of  a  mort- 

and  aUowed,  is  affected  hj  the  statute  of  limitations.''  Ariz.  Bey.  St. 
1808;  Ida.  Bev.  St.  6636;  Mont.  C.  C.  P.  2701;  N.  D.  Bev.  Cd.  8149;  Okl.  Bev. 
St.  1683;  6.  D.  Pro.  Cd.  232;  Utah  Bev.  St.  3906;  Wyo.  Bev.  St.  4809. 

The  Kevada  Statate  Provides:  "When  any  sale  is  made  by  an  executor 
or  administrator,  pursuant  to  the  provisions  of  this  act,  of  land  subject  to 
any  mortgage  or  other  lien,  which  is  a  valid  claim  against  the  estate  of  the 
deceased,  the  purchase  money  shall  be  applied,  after  paying  the  necessary 
expenses  of  the  sale,  first  to  the  satisfaction  of  the  mortgage  or  other  lien 
and  the  residue  in  due  course  of  administration.  Such  application  of  the 
purchase  money  shall  be  made  without  delay  and  the  land  shall  remain 
subject  to  such  mortgage  or  other  lien  until  the  purchase  money  shall  have 
been  actually  so  applied.  No  lien  against  any  estate  shall  be  affected  by  the 
statute  of  limitations  pending  the  proceedings  for  the  settlement  of  such 
estate."    Nev.  Comp.  L.  2943. 

The  Oregon  Statate  Provides:  ''If  the  deceased  left  any  property,  real  or 
personal,  under  mortgage,  and  did  not  devise  or  provide  for  the  redemption 
of  the  same  by  will,  the  court  or  judge  thereof,  upon  application  of  the  exec- 
utor or  administrator,  or  the  application  of  an  heir  or  creditor,  or  other 
person  interested  in  the  estate,  may  order  the  executor  or  administrator  to 
redeem  such  property  out  of  the  proceeds  of  the  other  personal  property,  if 
it  appear  that  such  redemption  would  be  for  the  interest  of  the  estate,  and 
not  prejudicial  to  creditors."    Or.  B.  4b  C.  Cd.  1188. 

"If,  upon  such  application,  such  redemption  be  deemed  not  proper,  or 
inexpedient,  the  court  shall  order  such  property  to  be  sold,  in  like  manner 
and  with  like  effect  as  is  provided  in  other  eases  of  the  sale  of  real  prop- 
erty by  this  title;  and  the  conveyance  to  the  purchaser  shall  operate  to 
convey  to  him  aU  the  estate,  right,  and  interest  which  the  deceased  would 
have  had  in  the  property  had  not  the  same  been  mortgaged  by  him."  Or. 
B.  4b  C.  Cd.  1189. 

"Ten  days  before  making  an  order  for  the  application  of  the  proceeds  of 
such  sale,  the  mortgagee,  or  other  person  to  whom  the  debt  which  is  secured 
by  such  mortgage  is  payable,  shall  be  cited  to  appear  and  show  the  amount 
of  his  debt,  and  make  his  objections,  if  any,  to  the  report  of  expenses  of 
the  proceeding  and  sale  as  claimed  by  the  executor  or  administrator,  and 
thereupon  the  court  shall  order  that  the  proceeds  of  the  sale  be  first  applied 
to  the  payment  of  the  proper  expenses  of  the  proceeding  and  sale,  and  see- 

5  Estate  of  Clement^  8  Wash.  323,  «  See  the  statutes  under  this 

35  Pac.  1073.  ^^^'  ^      ^^^       ^ 

T  See  section  347,  ante* 
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or  other  lien  which  has  been  presented  and  allowed  as  a  claim 
against  the  estate,'  the  purchase  money  must  be  applied,   after 
paying  the  necessary  expenses  of  the  sale,  first  to  the  payment  of 
the  mortgage  or  lien,'  and  the  residue  in  due  course  of  adminis- 
tration, [e]     Only  the  expenses  of  the  sale  take  precedence  over 
the  mortgage  in  the  order  of  payment;  the  general  expenses  of 
administration  and  the  compensation  of  the  executor  are  post- 
poned to  the  mortgage.^    In  ordering  the  sale,  the  court  should 

[e]  The  Oalifornia  Btatnte  (0.  O.  P.  1569)  Provides:  ''When  any  sale 
is  made  by  an  executor  or  administrator,  pursuant  to  provisions   of  this 
chapter,  of  lands  subject  to  any  mortgage  or  other  lien,  which  is  a  valid 
claim  against  the  estate  of  the  decedent,  and  has  been  presented  and  al- 
lowed, the  purchase  money  must  be  applied,  after  paying  the  necessary  ex- 
penses of  the  sale,  first,  to  the  payment  and  satisfaction  of  the  mortgage  or 
lien,  and  the  residue,  if  any,  in  due  course  of  administration.    The  appli- 
cation of  the  purchase  money  to  the  satisfaction  of  the  mortgage  or  lien 
must  be  made  without  delay;  and  the  land  is  subject  to  such  mortgage  or 
lien  until  the  purchase  money  has   been    actually   so    applied.    No    claim 
against  any  estate,  which  has  been  presented  and  aUowed,  is  affected  by 
the  statute  of  limitations,  pending  the  proceedings  for  the  settlement  of  the 
estate.    The  purchase  money,  or  so  much  thereof  as  may  be  sufficient  to 
pay  such  mortgage  or  lien,  with  interest,  and  any  lawful  costs  and  charges 
thereon,  may  be  paid  into  the  court,  to  be  received  by  the  clerk  thereof, 
whereupon  the  mortgage  or  lien  upon  the  land  must  cease  and  the  purchase 
money  must  be  paid  over  by  the  clerk  of  the  court  without  delay,  in  pay- 
ment of  the  expenses  of  the  sale,  and  in  satisfaction  of  the  debt  to  secure 
which  the  mortgage  or  other  lien  was  taken,  and  the  surplus,  if  any,  at  once 
returned  to  the  executor  or  administrator,  unless  for  good  cause  shown,  after 
notice  to  the  executor  or  administrator,  the  court  otherwise  directs."    En. 
March  11,  1872.     Amd.  1880,  97. 

The  Arizona,  Idaho,  Montana,  Korth  Dakota,  Oklahoma,  Bouth  Dakota^ 
Utah  and  Wyoming  Statutes  are  the  same  as  the  California,  except  that  in- 
stead of  the  words  '  *  may  be  paid  into  the  court,  * '  Arizona,  Idaho  and  Okla- 
homa use  the  words  "may  be  paid  into  the  probate  court";  and  North  and 
South  Dakota,  the  words  ''may  be  paid  into  the  county  court";  foUowing 
the  word  ''court"  near  the  end  of  the  section,  Montana  and  Wyoming  add 
the  words  "or  judge";  and  North  Dakota,  Oklahoma  and  South  Dakota  use 
the  word  "judge"  in  place  of  "court."  The  Utah  statute  does  not  con- 
tain the  following:  "No  claim  against  any  estate,  which  has  been  presented 

«  Estate  of  Turner,  128  CaL  388,  «  Estate  of  Young,  149  CaL  173,  85 

60  Pac.  967,  riiowing  the  necessity  of      ^^^^^  ^^  ^^^^^  ^^  ^^    ^^. 

the    presentation    and    allowance    of      sheperd  ▼.  Saltzman,  34  Or.  43,  54 
the  mortgage  as  a  claim.  pac  882. 
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not  award  an  attorney's  fee,  as  upon  foreclosure,  in  addition  to 
the  amount  due  on  the  mortgage.^ 

The  rule  that  a  claim  against  an  estate  which  has  been  pre- 
sented and  allowed  is  not  affected  by  the  statute  of  limitations 
pending  administration  ®  has  already  been  considered  in  its  ap- 
plication to  claims  secured  by  mortgaged    The  right  of  a  mort- 

and  aUowed,  is  affected  by  the  statute  of  limitationB. "  Ariz.  Bev.  St. 
1808;  Ida.  Bev.  St.  6536;  Mont.  C.  C.  P.  2701;  N.  D.  Bev.  Cd.  8149;  Okl.  Bev. 
St.  1683;  S.  D.  Pro.  Cd.  232;  Utah  Bev.  St.  3905;  W70.  Bev.  St.  4809. 

The  Nevada  Statate  Provides:  ''When  any  sale  is  made  by  an  executor 
or  administrator,  pursuant  to  the  provisions  of  this  act,  of  land  subject  to 
any  mortgage  or  other  lien,  which  is  a  valid  claim  against  the  estate  of  the 
deceased,  the  purchase  money  shall  be  applied,  after  paying  the  necessary 
expenses  of  the  sale,  first  to  the  satisfaction  of  the  mortgage  or  other  lien 
and  the  residue  in  due  course  of  administration.  Such  application  of  the 
purchase  money  shall  be  made  without  delay  and  the  land  shall  remain 
subject  to  such  mortgage  or  other  lien  until  the  purchase  money  shall  have 
been  actually  so  applied.  No  lien  against  any  estate  shall  be  affected  by  the 
statute  of  limitations  pending  the  proceedings  for  the  settlement  of  such 
estate.''    Nev.  Comp.  L.  2943. 

The  Oregon  Statute  Provides:  ''If  the  deceased  left  any  property,  real  or 
personal,  under  mortgage,  and  did  not  devise  or  provide  for  the  redemption 
of  the  same  by  will,  the  court  or  judge  thereof,  upon  application  of  the  exec- 
utor or  administrator,  or  the  application  of  an  heir  or  creditor,  or  other 
person  interested  in  the  estate,  may  order  the  executor  or  administrator  to 
redeem  such  property  out  of  the  proceeds  of  the  other  personal  property,  if 
it  appear  that  such  redemption  would  be  for  the  interest  of  the  estate,  and 
not  prejudicial  to  creditors."    Or.  B.  &  G.  Cd.  1188. 

"If,  upon  such  application,  such  redemption  be  deemed  not  proper,  or 
inexpedient,  the  court  shall  order  such  property  to  be  sold,  in  like  manner 
and  with  like  effect  as  is  provided  in  other  eases  of  the  sale  of  real  prop- 
erty by  this  title;  and  the  conveyance  to  the  purchaser  shall  operate  to 
convey  to  him  all  the  estate,  right,  and  interest  which  the  deceased  would 
have  had  in  the  property  had  not  the  same  been  mortgaged  by  him."  Or. 
B.  4b  C.  Cd.  1189. 

"Ten  days  before  making  an  order  for  the  application  of  the  proceeds  of 
such  sale,  the  mortgagee,  or  other  person  to  whom  the  debt  which  is  secured 
by  such  mortgage  is  payable,  shall  be  cited  to  appear  and  show  the  amount 
of  his  debt,  and  make  his  objections,  if  any,  to  the  report  of  expenses  of 
the  proceeding  and  sale  as  claimed  by  the  executor  or  administrator,  and 
thereupon  the  court  shall  order  that  the  proceeds  of  the  sale  be  first  applied 
to  the  payment  of  the  proper  expenses  of  the  proceeding  and  sale,  and  sec- 

B  Estate  of  Clement^  8  Wash.  323,  «  See  the  statutes  under  this 

85  Pac.  1073.  ^^^'  .       ^  „ 
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gagee,  who  has  procured  the  allowance  of  his  claim,  to  maintain 
an  action  to  foreclose  his  mortgage  is  not  affected  by  the  statute 
pending  the  proceedings  for  the  settlement  of  the  estate ;  and  pay- 
ments for  taxes  and  street  assessments  made  by  him  after  the 
presentation  of  the  claim,  under  an  authority  given  in  the  mort- 
gage, may  be  recovered  without  any  further  presentation,* 

ondly,  to  the  Batisf  action  of  tneh  debt,  and  the  residae,  if  any,  in  due  eoniM 
of  administration."    Or.  B.  ft  C.  Gd«  1190. 

''[The  foregoing  seetions]  shaU  not  be  eonstrued  to  include  a  mortgage 
which  has  been  foreclosed,  or  upon  which  a  snit  has  been  commenced  for 
foreclosure,  before  the  application  for  the  order  of  redemption  or  sale  is 
made,  nor  to  any  other  lien  arising  npon  judgment  or  decree  given  against 
the  deceased  in  hia  lifetime."    Or.  B.  &  0.  Cd.  1191. 

''If  the  debt  secured  by  the  mortgage  mentioned  in  section  1188  be  not 
due  at  the  time  of  the  making  of  the  order  for  redemption  or  application  of 
the  proceeds  of  sale,  the  party  to  whom  it  is  payable  shall  be  entitled  to 
receive  in  satisfaction  thereof  such  sum  as  may  be  ascertained  to  be  equal  to 
the  present  value  thereof."    Or.  B.  ft  C.  Cd.  1192. 

The  Washington  Statute  Provides:  "If  any  person  die,  having  mortgaged 
any  real  or  personal  estate,  and  shaU  not  have  devised  the  same,  or  pro- 
vided for  the  redemption  thereof  by  will,  the  superior  court,  upon  the  appli- 
cation of  any  person  interested,  may  order  the  executor  or  administrator 
to  redeem  the  estate  out  of  the  personal  assets,  if  it  should  appear  to  the 
satisfaction  of  the  court  that  such  redemption  would  be  beneficial  to  the 
estate  and  not  injurious  to  creditors."  Wash.  BaL  Cd.  6287  (Pierce's  Cd. 
2595). 

"If  it  shaU  be  made  to  appear  to  the  satisfaction  of  the  court  that  it 
will  be  to  the  interest  of  the  estate  of  any  deceased  person  to  seU  other 
personal  estate  or  to  sell  or  mortgage  other  real  estate  of  the  decedent  than 
that  mortgaged  by  him,  to  redeem  the  real  estate  so  mortgaged,  the  court 
may  order  the  sale  of  any  personal  estate,  or  the  sale  or  mortgage  of  any 
real  estate  of  the  decedent  which  it  may  deem  expedient  to  be  sold  or 
mortgaged  for  such  purpose,  which  sale  or  mortgaging  shall  be  conducted 
in  all  respects  as  other  sales  or  mortgages  of  like  property  ordered  by  the 
court."    Wash.  Bal.  Cd.  6288  (Pierce's  Cd.  2596). 

"If  such  redemption  be  not  deemed  expedient,  the  court  shaU  order  such 
property  to  be  sold  at  public  sale,  which  sale  shaU  be  with  the  same  notice, 
and  conducted  in  the  same  manner,  as  required  in  other  eases  of  real  estate 
provided  for  in  this  act,  and  the  executor  or  administrator  shall  thereupon 
execute  a  conveyance  thereof  to  the  purchaser,  which  conveyance  shall  be 
effectual  to  convey  to  the  purchaser  all  the  right,  title  and  interest  which 
the  deceased  would  have  had  in  the  property  had  not  the  same  been  mort- 
gaged by  him,  and  the  purchase  money,  after  paying  the  expenses  of  the 
•ale,  shaU  first  be  applied  to  the  payment  and  discharge  of  such  mortgage, 

8  Qerman    Sav.    ft    L.    Assn.    v.    Hutchinson,  68  CaL  52,  8  Pao.  627. 
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§  4S4.  Purchase  by  Holder  of  Iden.— When  land  upon  which 
there  is  a  mortgage  or  lien  is  sold  under  order  of  the  probate 
court,  the  holder  of  the  lien  may  become  the  purchaser,  and  his 
receipt  for  the  amount  due  him  from  the  proceeds  of  the  sale  is 
a  payment  pro  tanto.^  If  the  amount  of  his  bid  is  insufficient  to 
defray  the  expenses  and  discharge  his  lien,  he  must  pay  to  the 
court  an  amount  sufficient  to  defray  such  expenses,  [f ]  But  lien- 
holders  who  desire  to  take  advantage  of  this  rule  must  first  duly 
present  and  procure  the  allowance  of  their  claims.  A  mortgagee, 
by  procuring  an  allowance  of  the  amount  of  the  note  under  a 
presentation  which  makes  no  reference  to  the  mortgage,  other 

and  the  residue  in  due  course  of  administration.  If  said  sale  of  the  mort- 
gaged premises  shaU  be  insufficient  to  secure  the  mortgage  debt,  the  mort- 
gagee shall  file  a  claim  for  balance,  authenticated  as  other  claims,  and 
payable  in  due  course  of  administration."  Wash.  Bal.  Od.  6289  (Pierce's 
Cd.  2697). 

[f]  The  Oalifomia  Statute  (0.  O.  P.  1670)  Provides:  ''At  any  sale,  under 
order  of  the  court,  of  lands  upon  which  there  is  a  mortgage  or  lien,  the 
holder  thereof  may  become  the  purchaser,  and  his  receipt  for  the  amount 
due  him  from  the  proceeds  of  the  sale  is  a  payment  pro  tanto.  If  the  amount 
for  which  he  purchased  the  property  is  insufficient  to  defray  the  expenses 
and  discharge  his  mortgage  or  lien,  he  must  pay  to  the  court,  or  the  clerk 
thereof,  an  amount  sufficient  to  pay  such  expenses."  En.  March  11,  1872. 
Amd.  1880,  97. 

The  Arizona^  Idabo,  Montana,  Korth  Dakota^  Oklahoma,  South  Dakota, 
Utah,  and  Wyoming  Statutes  are  the  same  as  the  California,  except  that  in 
place  of  the  word  "court"  in  the  first  line  of  the  section,  Arizona,  Idaho 
and  Oklahoma  use  the  words  "probate  court";  Montana  and  Wyoming,  the 
words  "court  or  judge";  and  North  and  South  Dakota,  the  words  "county 
court."  Instead  of  the  words  "pay  to  the  court,  or  the  clerk  thereof," 
North  Dakota,  Oklahoma  and  South  Dakota  contain  the  words  "pay  to  the 
judge."  Ariz.  Bev.  St.  1809;  Ida.  Bev.  St.  5537;  Mont.  C.  C.  P.  2702;  N. 
D.  Boy.  Cd.  8150;  Okl.  Bev.  St.  1684;  S.  D.  Pro.  Cd.  233;  Utah  Bev.  St. 
3906;  Wyo.  Bey.  St.  4810. 

The  Nevada  Statute  PxoTldes:  "In  all  cases  in  which  lands  are  sold  by 
an  executor  or  administrator  the  necessary  expenses  of  the  sale  shall  first 
be  paid  out  of  the  proceeds."    Ney.  Comp.  L.  2944. 

9  The  holder  of  a  judgment  lien  mortgage  debt  with  the  amount  of  hie 

may  avail  himself  of  this  rule.    Es-  bid,    less   ten   per    cent   which   was 

tate  of  Wiley,  138  Cal.  301,  71  Pae.  paid  to  the  administrator,  it  was  held 

441.    Where  a  mortgage  creditor  pur-  to  be  full  payment  in  discharge  of 

chased  the  land  mortgaged,  there  be-  his   purchase.    Estate   of   Lewis,   99 

lug  no  other  debts,  and  credits  the  Cal.  306. 
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than  a  recital  in  the  note  stating  that  it  is  secured  by  a  mortgage 
of  the  same  date,  waives  his  right  to  have  the  mortgage  consid- 
ered as  a  lien  on  the  land,  so  that,  after  purchasing  the  land  at  a 
sale  under  order  of  court,  he  is  not  entitled  to  have  the  price  ap- 
plied in  satisfaction  of  the  mortgage.^^ 

§  436.  Entailed  and  Other  Estates  in  Wyoming.— The  statutes 
of  Wyoming  make  special  provision  for  the  sale  of  entailed  and 
other  estates  in  land.[g] 

[g]  The  Wyoming  Statute,  with  reference  to  the  sale  of  real  property  of 
certain  estates,  provides:  "District  courts  in  an  action  by  the  tenant  in 
tail,  for  life,  or  by  the  grantee  or  devisee  of  the  quaUfied  or  conditional  fee, 
or  of  any  other  qualified,  conditional,  or  determinable  interest,  or  by  a 
person  claiming  under  such  tenant,  grantee,  or  devisee,  or  by  the  trustees 
or  beneficiaries,  if  the  estate  is  held  in  trust,  may  authorize  the  sale  of  any 
estate,  •  whether  the  same  was  created  by  will,  deed  or  contract,  or  come 
by  descent,  when  satisfied  that  a  sale  thereof  would  be  for  the  benefit  of 
the  person  holding  the  first  and  present  estate,  interest,  or  use,  and  do  no 
substantial  injury  to  the  heirs  in  tail,  or  others  in  expectancy,  succession, 
reversion  or  remainder."    Wyo.  Bev.  St.  4128. 

"The  petition  shall  contain  a  description  of  the  estate  to  be  sold,  a  clear 
statement  of  the  interest  of  the  plaintiff  therein,  and  a  copy  of  the  will, 
deed,  or  other  instrument  of  writing  by  which  the  estate  is  created,  all  per- 
sons in  being  who  are  interested  in  the  estate,  or  who  may,  by  the  terms 
of  the  will,  deed  or  other  instrument,  creating  the  entailment  or  other  es- 
tate, thereafter  become  interested  therein  as  heir,  reversioner,  or  otherwise, 
shall  be  made  parties  to  the  petition;  and  if  the  names  of  any  persons  who 
ought  to  be  made  parties  are  unknown  to  the  plaintiff,  or  if  the  residence  of 
any  such  party  is  unknown  to  the  plaintiff,  the  fact  shall  be  verified  by  the 
affidavit  of  the  plaintiff  and  the  sale  may  be  ordered  notwithstanding  such 
names  and  residences  are  unknown.''    Wyo.  Bev.  St.  4129. 

"If,  upon  the  hearing  of  the  petition,  it  may  be  made  to  appear  to  the 
court,  by  satisfactory  proof,  that  a  sale  of  the  estate  would  be  for  the  bene- 
fit of  the  tenant  in  tail  or  for  life,  and  do  no  substantial  injury  to  the  heirs 
in  tail,  or  others  in  expectancy,  succession,  reversion  or  remainder,  the 
court  shall  direct  a  sale  of  the  estate  to  be  made,  and  the  manner  thereof, 
and  shall  appoint  some  suitable  person  or  persons  to  make  the  same;  and 
such  sale  shall  vest  the  estate  sold  in  the  purchaser,  freed  from  the  entail- 
ment, limitation  or  condition. ' '    Wyo.  Bev.  St.  4130. 

' '  All  persons  in  interest  may  appear  voluntarily  and  consent  in  writing  to 
such  sale;  and  testamentary  guardians,  and  guardians  appointed  by  the 
court,  may  assent,  in  the  place  of  their  wards,  to  the  sale. ' '  Wyo.  Bev.  St. 
4131. 

"All  such  sales  shall  be  reported  to  the  court  authorizing  the  same;  and 
if,  on  examination  thereof,  it  appear  that  the  sale  was  fairly  conducted  and 

10  Estote  of  Turner,  128  Cal.  388,  60  Pac.  967. 
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§  436.  Sales  to  Pay  Legacies.— The  statutes  of  seyeral  states 
make  a  special  provision  for  the  sale  of  real  estate  to  pay  legacies, 

made,  and  that  the  price  obtained  is  the  reasonable  value  of  the  estate  sold, 
the  court  shall  confirm  the  sale,  and  direct  a  deed  of  eonvejance  of  the 
premises  sold  to  be  made  to  the  purchaser,  on  payment  of  the  purchase 
money,  or  on  securing  the  payment  thereof  in  such  manner  as  shall  be  ap- 
proved by  the  court. ' '    Wyo.  Bev.  St.  4132. 

''All  money  arising  from  sales  under  this  article  shall,  for  purposes  of 
descent,  succession,  reversion  or  remainder,  have  the  same  character,  and  be 
governed  by  the  same  principles,  as  the  estate  sold,  and  shall  pass  according 
to  the  terms  of  the  deed,  will,  or  other  instrument  creating  the  estate." 
Wyo.  Bev.  St.  4133. 

"Money  arising  from  such  sales  shall  under  the  direction  and  approval 
of  court,  be  invested  in  the  certificates  of  the  funded  debt  of  this  state  or 
of  the  United  States  or  in  bonds  secured  by  mortgage  on  unencumbered 
real  estate,  situate  in  the  proper  county,  of  double  the  value  of  the  money 
secured  thereby,  exclusive  of  buildings  and  other  improvements  and  of  tim- 
ber, mines  and  minerals;  or  the  court  may  order  the  same  to  be  reinvested 
in  other  real  estate  within  this  state,  under  such  restrictions  as  it  may  pre- 
scribe,  which  investments  shall  be  reported  to  the  court,  and  subject  to  its 
approval  and  confirmation;  the  real  estate  in  which  the  money  is  rein- 
vested shall,  for  the  purposes  of  descent,  succession,  reversion  or  remain- 
der, have  the  same  character,  and  be  governed  by  the  same  principles,  as 
the  estate  sold,  and  shall  pass  according  to  the  terms  of  the  deed,  will  or 
other  instrument  creating  the  estate  sold;  the  court  shall  appoint  compe- 
tent trustees  to  invest  the  money  and  manage  the  same,  who  shall  from 
time  to  time  report  to  the  court  their  proceedings,  and  the  condition  of  the 
fund;  and  the  court  shall  require  of  such  trustees  security  for  the  faith- 
ful discharge  of  their  duty;  may  from  time  to  time  require  additional 
security;  may  remove  such  trustees  for  cause  or  reasonable  apprehension 
thereof;  and  may  accept  the  resignation  of  a  trustee  and  fill  a  vacancy 
by  a  new  appointment."    Wyo.  Bev.  St.  4134. 

''The  net  income  accruing  from  sales  authorized  by  this  article  shall 
be  paid  to  the  person  or  persons  who  would  be  entitled  to  the  use  or 
income  of  the  estate,  were  the  same  unsold;  and  all  taxes,  and  the  ex- 
penses of  the  investment  and  management  of  the  fund  shall  be  paid  by  the 
person  or  persons  entitled  to  the  income  thereof."    Wyo.  Bev.  St.  4135. 

"Upon  like  proceedings  the  court  may  direct  that  such  estates  be  leased 
for  a  term  of  years,  renewable  or  otherwise,  as  may  appear  most  beneficial, 
and  upon  such  terms  as  appear  just  and  equitable;  and  the  rents  and 
profits  shall  be  paid  to  the  person  or  persons  who  might  otherwise  be  en- 
titled to  the  use  and  occupancy  of  the  estate,  or  the  income  thereof." 
Wyo.  Bev.  St.  4136. 

"When  any  real  estate,  except  burial  grounds  or  a  cemetery,  has  been 
donated,  bequeathed  or  otherwise  intrusted  to  or  purchased  by  any  person 
or  trustee,  for  any  public  religious  use,  but  not  to  or  for  the  use  of  any 
specific  or  particular  religious  society  or  denomination,  or  when  the  same 
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when  such  a  course  is  necessary,  [h]     The  code  provision  on  this 
particular  point  has  been  repealed  in  California.^^ 

has  been  donated,  bequeathed,  or  intrusted  to,  or  purchased  by  a  partieular 
religious  society  or  denomination,  and  has  been  abandoned  for  such  uae,  the 
district  court  of  the  county  in  which  the  same  is  located,  may,  upon  good 
cause  shown,  upon  the  petition  of  any  citizen  of  the  vicinity,  make  an 
order  for  the  sale  of  such  property,  whether  the  same  haa  been  built  upon, 
or  otherwise  improved  or  not,  and  may  make  such  order  as  to  costs,  and 
such  disposition  of  the  proceeds  of  the  sale  of  such  religious  or  other  public 
use,  as  shaU  be  just,  proper,  and  equitable;  and  the  purchaser  thereof  shall 
be  invested  with  as  full  and  complete  a  title  thereto  aa  the  character  of 
the  original  grant  for  such  religious  use  will  allow."  Wyo.  Bev.  St.  4137. 
''All  persons  who  have  a  vested,  contingent  or  reversionary  interest  io 
such  real  estate,  and  the  trustees  or  other  temporal  officers  of  any  religious 
society  then  using  the  same,  shall  be  made  parties  to  the  petition  and  be 
notified  of  the  filing  and  pendency  thereof,  as  in  a  civil  action."  Wyo. 
Bev.  St.  4138. 

[b]  The  Nevada  Statute  Provides:  ''When  a  testator  shaU  have  given 
any  legacy  by  will  that  is  effectual  to  pass  or  charge  real  estate,  and  h\& 
goods,  chattels,  rights  and  credits  shall  be  insufficient  to  pay  such  legacy, 
together  with  the  debts  and  charges  of  administration,  the  executor  or  ad- 
ministrator, with  the  will  annexed,  may  obtain  an  order  to  sell  his  real 
•state  for  that  purpose,  in  the  same  manner  and  upon  the  same  terms  and 
conditions  as  hereinbefore  provided  in  ease  of  a  sale  for  the  payment  of 
debts."    Nev.  Comp.  L.  2933. 

The  Oregon  Statute  Provides:  "When  a  testator  shall  have  specially  be- 
queathed any  specific  article  of  personal  property,  or  given  any  legacy 
by  will,  and  there  shall  not  be  sufficient  personal  property,  besides  such 
specific  article  or  the  value  of  such  legacy,  to  pay  the  funeral  charges,  ex- 
penses of  administration,  and  claims  against  the  estate,  the  executor  or 
administrator  shall  obtain  an  order  to  sell  the  real  property  sufficient  to 
make  up  the  deficiency  in  the  manner  hereinbefore  provided."  Or.  B.  a 
C.  Cd.  1181. 

The  Washington  Statute  Provides:  ''When  a  testator  shall  have  given 
any  legacy  by  will  that  is  effectual  to  charge  real  estate,  and  his  goods, 
chattels,  rights  and  credits  ahaU  be  insufficient  to  pay  such  legacy,  together 
with  the  debts  and  charges  of  administration,  the  executor  or  administrator, 
with  the  will  annexed,  may  obtain  an  order  to  sell  or  mortgage  his  real 
estate  for  that  purpose  in  the  same  manner  and  upon  the  same  terms  and 
conditions  as  prescribed  in  this  chapter  in  case  of  a  sale  or  mortgage  for 
the  payment  of  the  debts."    Wash.  BaL  Cd.  6277  (Pierce 'a  Cd.  2585). 

U  Bee  California  a  a  P.  1569. 
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ARTICLE  VI. 
MOBTGAGES  AND  LEASES  OF  BEAL  ESTATEL 

§  440.    Authority  to  order  mortgage  or  lease, 
§  441.    Proceedings  to  obtain  mortgage. 
§  442.    Proceedings  to  obtain  lease. 

§  440.  Authority  to  Order  Mortgage  or  Lease. — ^Whenever  it 
appears  that  a  lease  or  mortgage  of  the  lands  of  a  deceased  or  in- 
competent person  is  for  the  advantage  of  the  estate,  the  court 
may,  on  the  petition,  notice,  and  hearing  hereinafter  provided, 
authorize  and  direct  the  executor  or  administrator,  or  the  guard- 
ian, to  execute  a  lease  or  mortgage,  as  the  case  may  be.  [a]     The 

[a]  Tba  Oalifomia  Statute  (O.  O.  P.  1677)  Provides:  "Whenever  in  any 
estate  now  being  administered  or  that  may  hereafter  be  administered  it 
shall  appear  to  the  saperior  court,  or  a  judge  thereof,  to  be  for  the  advan- 
tage of  the  estate  to  raise  money  upon  a  note  or  notes,  to  be  secured  by  a 
mortgage  of  the  real  property  of  any  decedent,  or  of  a  minor,  or  an  incom- 
petent person,  or  any  part  thereof,  or  to  make  a  lease  of  said  realty  or  any 
part  thereof,  the  court  or  judge,  as  often  as  occasion  therefor  shall  arise 
in  the  administration  of  any  estate,  may,  on  a  petition,  notice,  and  hear- 
ing as  provided  in  this  article,  authorize,  empower,  and  direct  the  executor 
or  administrator  or  guardian  of  such  minor  or  incompetent  person  to  mort- 
gage such  real  estate  or  any  part  thereof,  and  to  execute  a  note  or  notes  to 
be  secured  by  such  mortgage,  or  to  lease  such  real  estate  or  any  part 
thereof. '^    En.  Stats.  1SS7,  115.    Amd.  1891,  247;  1893,  72. 

The  Ariioiia  Statute  Provides:  "Whenever,  in  any  estate  now  being  ad- 
ministered, it  shall  appear  to  the  probate  court,  to  be  for  the  advantage  of 
the  estate  to  raise  money  by  a  mortgage  of  the  real  property  of  any  de- 
cedent, or  of  a  minor,  or  an  incompetent  person,  or  any  part  thereof,  or  to 
make  a  lease  of  said  realty  or  any  part  thereof,  the  court  or  judge,  as  often 
as  occasion  therefor  shaU  arise  in  the  administration  of  any  estate,  may,  on 
a  petition,  notice  and  hearing,  as  provided  in  this  chapter,  authorise,  em- 
power, and  direct  the  executor  or  administrator  or  guardian  of  such  minor 
or  incompetent  person,  to  mortgage  or  lease  snch  real  estate,  or  any  part 
thereof."    Ariz.  Bev.  St  1816. 

The  Montana  Statnte  Provides:  ''In  aU  cases  the  executor  or  adminis- 
trator of  an  estate,  instead  of  selling  the  property  of  the  estate  to  pay  the 
charges  and  demands  against  the  same,  may  borrow  money  at  the  lowest 
rate  of  interest  at  which  it  may  be  had,  and  for  such  length  of  time  as  the 
court  or  judge  may  aUow,  to  pay  such  claims,  when  it  shaU  be  made  to  ap- 
pear to  the  court  or  judge,  by  petition  and  evidence,  that  an  immediate  sale 
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rights  of  heirs  are  subject  to  the  burden  of  the  debts  of  their 
ancestor,  which  the  real  property  may  be  sold  to  pay ;  and  a  stat- 
ute authorizing  a  mortgage  of  the  unadministered  estate  to  pay 
debts,  enacted  after  the  death,  does  not  create  a  new  burden,  nor 
interfere  with  the  vested  rights  of  the  heirs,  but  simply  provides 
for  a  change  in  the  form  of  the  burden,  which  is  within  the  power 
of  the  legislature.^ 

It  is  a  prerequisite  to  the  validity  of  the  lease  or  mortgage  that 
it  be  executed  for  a  purpose  designated  in  the  statute  and  be 
based  upon  proceedings  conducted  in  substantial  conformity  with 

of  the  property  of  the  estate  will  be  detrimental  to  the  heirs,  devisees, 
legatees,  or  other  persons  having  an  interest  therein;  and  in  sneh  ease  the 
estate  shall  be  chargeable  with  the  payment  of  the  sum  so  borrowed  and 
the  interest  thereon.  Such  petition  may  be  by  the  exeentor  or  admin- 
istrator, or  by  any  one  of  the  heirs  of  the  deceased,  or  other  person  inter- 
ested in  the  estate.  Notice  shall  be  given  as  follows:  If  by  the  executor 
or  administrator,  to  all  the  heirs,  devisees,  legatees  residing  in  the  state;  and 
if  any. heir,  devisee,  or  legatee  to  the  administrator  or  executor,  and  to  all 
other  heirs,  devisees,  or  legatees  residing  in  the  state.  The  notice  must  he 
given  by  personal  service  on  all  persons  residing  in  the  state.  If  any  per- 
son interested  in  the  estate,  as,  above  mentioned,  are  not  residents  of  or 
cannot  be  found  within  the  state,  then  notice  must  be  given  by  publication 
in  some  newspaper  published  in  the  county  at  least  once  a  week  for  fonr 
successive  weeks."    Mont.  G.  G.  P.  2641. 

The  North  Dakota  Statute  Provides:  ''When  ft  is  shown  to  the  satis- 
faction of  the  court  at  a  hearing  upon  an  application  for  the  sale  of  real 
estate  or  upon  a  petition  praying  that  the  same  be  mortgaged  as  pro- 
vided in  the  next  section,  after  all  the  parties  interested  have  been  duly 
cited  to  appear,  [by  notice]  not  less  than  ten  nor  more  than  thirty  days 
from  the  date  of  filing  such  petition;  which  notice  shall  be  given  to  all 
parties  in  interest  in  such  manner  as  the  court  shall  direct,  that  it  will 
be  for  the  benefit  of  the  estate,  the  county  court  may  direct  the  exec- 
utor, administrator  or  guardian  to  mortgage  any  real  estate  of  a  de- 
cedent or  of  a  minor  or  incompetent  person  for  the  purpose  of  paying  an 
existing  lien  or  mortgage  on  the  property  or  for  any  other  purpose  for 
which  a  sale  may  be  ordered,  or  it  may  authorize  him  to  make  a  renewal 
of  an  existing  mortgage,  but  the  homestead  shall  not  be  mortgaged  with- 
out the  consent  of  the  person  entitled  thereto."     N.  D.  Bev.  Gd.  8153. 

The  Oregon  Statute  Provides:  ''That  it  shall  be  lawful  for  any  exec- 
utor or  administrator,  at  any  time  hereafter,  with  the  consent  of  the 
county  court  within  whose  jurisdiction  such  property  may  lie,  to  borrow 
money  upon  any  property  belonging  to  the  estate,  and  to  execute  a  mort- 
gage thereon  as  security,  for  the  purpose  of    funding    the    indebtedness 

1  Murphy  v.  Fanner's  &  M.  Bank,  131  Gal.  115,  63  Pac.  368. 
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the  procedure  prescribed  by  the  codes.  Otherwise  the  orders  of 
the  court  will  be  without  force  and  effect.  Thus  in  Washington, 
a  mortgage  on  the  land  of  a  decedent,  based  upon  a  petition  af- 
firmatively showing  that  the  personal  property  of  the  estate  has 
not  been  exhausted,  is  void.^  And  in  California,  a  mortgage  of 
the  estate  of  a  ward  for  a  purpose  other  than  for  his  immediate 
benefit,  or  for  a  debt  other  than  one  for  which  he  is  liable,  is  void.' 
It  is  a  familiar  principle,  however,  that  when  the  superior  court 
acquires  jurisdiction  in  matters  of  this  kind,  all  presumptions 
are  in  favor  of  the  regularity  of  its  action,  and  that  errors  in  the 

• 

against  the  estate,  when  it  is  shown  by  affidavit  that  the  money  can  be 
secured  for  the  same  or  a  less  rate  of  interest  than  that  already  paid, 
and  for  the  further  purpose  of  paying  the  interest  on  outstanding  ob- 
ligations that  are  liens  on  premises  to  be  mortgaged  when  it  is  shown 
by  affidavit  to  be  necessary,  whether  said  property  has  or  has  not  before 
that  time  been  mortgaged  by  the  decedent  or  his  executor  or  adminis- 
trator."    Or.  B.  &  C.  Cd.  1195. 

"Hereafter  it  shall  be  lawful  for  any  executor  or  administrator  of 
an  estate  of  any  decedent  to  redeem,  for  the  benefit  of  the  estate,  any 
real  estate  belonging  to  the  state,  which  may  at  any  time  hereafter  be  sold 
at  public  auction,  either  by  decree  of  court  or  foreclosure  of  mortgage 
or  upon  judgment,  in  the  same  manner  and  upon  the  same  terms  that 
property  may   be  redeemed  by  any  debt."    Or.  B.  &  C.  Od.  1194. 

The  Soutli  Dakota  Statate  Provides:  "When  it  is  shown  to  the  satis- 
faction of  the  court  at  a  hearing  upon  an  application  for  the  sale  of  real 
estate  or  personal  property  or  upon  a  petition  praying  that  the  same  may 
be  mortgaged  as  provided  in  the  next  section  after  all  the  parties  inter- 
ested have  been  duly  cited  to  appear  by  notice  of  not  less  than  ten  nor 
more  than  thirty  days  from  the  date  of  filing  such  petition  which  notice 
shall  be  given  to  all  parties  in  interest  in  such  manner  as  the  court  shall 
direct,  that  it  will  be  for  the  benefit  of  the  estate  the  county  court  may 
direct  an  executor  or  administrator  to  mortgage  any  real  estate  or  per- 
sonal property  of  a  decedent  for  the  purpose  of  paying  an  existing  lien 
or  mortgage  on  the  property  or  for  any  other  purpose  for  which  a  sale 
may  be  ordered  or  it  may  authorize  him  to  make  a  renewal  of  an  exist- 
ing mortgage,  but  the  homestead  shall  not  be  mortgaged  without  the  con- 
sent of  the  person  entitled  thereto.  Provided,  that  the  homestead  shall 
not  be  mortgaged  for  any  purpose  on  petition  of  the  guardian  or  other- 
wise, except  to  extend  a  mortgage  thereon  or  to  take  up  other  lien  or 
liens  then  existing  thereon."    S.  D.  Pro.  Cd.  240. 

The  Utah  Statutes  Provide:  "Whenever  in  any  estate  now  being  ad- 
ministered or  that  may  hereafter  be  administered,  it  shall  appear  to  the 

s  Walla^  V.  Grant,  27  Wash.  130,  8  Howard  v.  Bryan,  133  GaL  267, 

e7  Pac  678.  66  Pae.  462. 
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exercise  of  its  jurisdiction  will  not  render  orders  and  decrees  Yoid 
and  open  to  collateral  attack^ 

The  court  has  authority  to  make  an  order  authorizing  a  mort- 
gage of  a  decedent's  estate,  either  to  pay  debts,  legacies  or  ex- 
penses of  administration,  and  it  is  not  essential  that  the  order 
should  include  the  payment  of  all  debts.^  A  mortgage  may  be 
executed  to  pay  an  indebtedness  consisting  of  a  single  debt,  and 
it  may  contain  a  provision  for  an  attorney's  fee.^  Where  an  order 
of  the  court  directs  an  executor  to  make  a  certain  mortgage,  the 


eoort  or  judge  to  be  for  the  advantage  of  the  estate  to  raise  money  hj 
a  mortgage  of  the  real  property  or  any  part'  thereof,  or  to  make  a  lease 
of  the  realty  or  any  part  thereof,  the  court,  ae  often  as  occasion  therefor 
shall  arise  in  the  administration  of  any  estate,  may,  on  petition,  notice, 
and  hearing,  authorize,  empower,  and  direct  the  executor-  or  adminifl- 
trator  to  mortgage  or  lease  the  real  estate  or  any  part  thereof,  upon  such 
terms  and  for  such  length  of  time  as  to  the  court  may  seem  necessary 
or  beneiieiaL  The  petition  shall  be  verified,  and  shall  state  the  purpose 
sought  to  be  accomplished  by  the  mortgage  or  lease,  the  amount  to  be 
raised,  a  general  description  of  the  property  proposed  to  be  mortgaged 
or  leased,  and  such  other  facts  as  are  required  in  a  petition  for  the  sale 
of  real  property.  Upon  filing  such  petition,  an  order  shall  be  made  bj 
the  court  requiring  all  persons  interested  to  appear  before  the  court  at 
a  time  and  plaee  specified,  to  show  cause  why  the  realty  or  some  part 
thereof,  which  shall  be  briefly  indicated  in  the  order,  should  not  be 
mortgaged  or  leased  as  prayed  for  in  the  petition.  Notice  of  order  to 
show  cause  must  be  given  by  publication  and  by  mailing  of  notices  to  the 
heirs."    Utah  Bev.  St.  3908. 

''The  order  to  mortgage  or  lease  shaU  describe  the  premises,  and  shall 
prescribe,  in  the  ease  of  a  mortgage,  the  amount  of  the  same  and  the 
maximum  rate  of  interest  to  be  paid,  and,  in  case  of  a  lease,  the  minimam 
rental  to  be  received,  and,  in  either  case,  the  maximum  period  of  time  for 
which  the  same  may  be  given  and  such  other  terms  and  conditions  as  the 
court  may  deem  advisable."    Utah  Bev.  8t.  3909. 

The  Wasbington  Statutes  are  set  forth  under  sections  395-404,  ante. 


4  Howard  ▼.  Bryan,  133  Gal.  257, 
65  Pac.  462;  Lawrey  v.  Sterling,  41 
Or.  518,  69  Flic.  460;  McKenna  v. 
Cosgrove,  41  Wash.  332,  83  Pac.  240. 
As  to  the  sufficiency  of  the  recitals 
in  the  mortgage  to  show  that  it  was 
executed  by  the  mortgagor  as  ad- 
ministrator, see  Thomas  ▼.  Parker,  97 
CaL  456,  32  Pae.  662. 

In  an  action  to  foreclose  a  "pro- 
bate mortgage,"  the  order  authoriz- 


ing the  mortgage  cannot  be  ques- 
tioned, if  the  court  had  jurisdiction  to 
make  the  oj^er.  Stambach  v.  Emer- 
son (Oal.),  69  Pac.  856.  As  to  the 
pleadings  on  foreclosure,  see  Stow  ▼. 
Schiefferly,  120  GaL  609,  62  Psc 
1000. 

c  Stambach  ▼.  Emerson,  139  Oil. 
282,  72  Pae.  991. 

«  Lawrey  t.  Sterling,  41  Or.  618, 
60  Pae.  460. 
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mortgagee  is  not  bound  by  subsequent  oral  directions  of  the 
judge  to  the  executor  of  which  he  had  no  noticed 

A  lease  by  an  administrator  depends  upon  the  sufSeiency  of 
the  title  of  the  estate  of  the  decedent.  Like  his  deed  of  the 
estate,  it  is  in  the  nature  of  a  mere  quitclaim,  to  which  the  doc- 
trine of  caveat  emptor  applies.  It  therefore  implies  no  covenant 
of  quiet  enjoyment.*  The  executors  of  a  deceased  lessor  have 
no  power  to  alter  or  modify  his  lease,  so  as  in  effect  to  make  a 
new  one,  without  an  order  of  court.  Neither  can  they  com- 
promise or  reduce  the  rent  stipulated  in  the  lease,  unless  it  is 
made  to  appear  that  the  lessee  is  unable  to  pay  the  full  amount, 
or  that  the  compromise  or  reduction  is  just  and  for  the  best  in- 
terests of  the  estate,  and  that  it  is  authorized  or  approved  by  the 
court.* 

§  441.  Proceedings  to  Obtain  Mortgage.* — ^The  proceedings  to 
obtain  an  order  for  the  execution  of  a  mortgage  are  prescribed  in 
detail  by  the  statutes,  [b]  The  first  step,  and  it  is  jurisdictional, 
is  to  file  a  petition.^^    The  codes  use  the  words  "verified  peti- 

[b]  The  California  Statate  (0.  O.  P.  1678)  Provides:  <<To  obtain  an 
order  to  mortgage  such  realty,  the  proceedings  to  be  taken  and  the  effect 
thereof  shall  be  as  follows: 

"First.  The  executor  or  administrator  of  any  estate,  or  guardian  of 
any  minor  or  incompetent  person,  or  any  person  interested  in  the  estates 
of  such  decedents,  minors,  or  incompetent  persons,  may  file  a  verified 
petition  showing: 

"1.  The  particular  purpose  or  purposes  for  which  it  is  proposed  to  make 
the  note  or  notes  and  mortgage,  which  shall  be  either  to  pay  the  debts, 
legacies,  or  charges  of  administration,  or  to  pay,  reduce,  extend,  or  re- 
new some  lien  or  mortgage  already  subsisting  in  said  realty  or  some  part 
thereof. 

"2.  A  statement  of  the  debts,  legacies,  charges  of  administration,  liens 
or  mortgages  to  be  paid,  reduced,  extended,  or  renewed,  as  the  case 
may  be. 

"3.  The  advantage  that  may  accrue  to  the  estate  from  raising  the  re- 
quired money  by  note  or  notes  and  mortgage  or  providing  for  the  pay- 

7  I^st  V.  Steele,  127  Cal.  202,  59  •  Brosnan  v.  Kramer,  135  Cal.  36, 

•  10  Howard  v.  Bryan,  133  Cal.  257, 

8  Miller  v.  Gray,  136  OaL  261,  6S  65  Pac.  462 ;  State  v.  Second  Judicial 
Pac  770.  Court,  24  Mont  1,  60  Pae.  4S9. 


*See  forms  numbers  tyS-tSt,  VoU  Ih 
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tion,"  but  it  is  doubtful  whether  verification  is  absolutely  neces- 
sary.** The  order  to  show  cause  may  be  served  personally  or  by 
publication.*^  The  statute  expressly  provides  that  irregularities 
in  the  proceedings  to  obtain  the  mortgage  shall  not  vitiate  it,  or 
them.  The  nonappointment  of  a  guardian  ad  litem  for  minor 
heirs  is  such  an  irregularity.*'  So  is  a  failure  to  deliver  the 
mortgage  note  to  the  mortgagee ;  *^  or  an  omission,  in  the  order 
directing  the  execution  of  the  mortgage,  to  direct  the  execution 

ment,  redaction,  eztenBion,  or  renewal  of  the  sabsiBting  liens  or  mortgagea, 
M  the  case  may  be. 

"4.  The  amount  to  be  raised,  with  a  general  description  of  the  prop* 
erty  proposed  to  be  mortgaged;  and, 

"5.  The  names  of  the  legatees  and  devisees,  if  any,  and  of  the  heirs  of 
the  deceased,  or  of  the  minor,  or  of  the  incompetent  person,  as  the  case 
may  be,  so  far  as  known  to  the  petitioner. 

"Second.  Upon  filing  such  petition,  an  order  shaU  be  made  by  the 
court  or  judge,  requiring  aU  persons  interested  in  the  estate  to  appear 
before  the  court  or  judge,  at  a  time  and  place  specified,  not  less  than  four 
nor  more  than  ten  weeks  thereafter,  then  and  there  to  show  cause  whj 
the  realty  (briefly  indicating  it),  or  some  part  thereof,  should  not  be 
mortgaged  for  the  amount  mentioned  in  the  petition  (stating  sueli 
amount),  or  such  lesser  amount  as  to  the  court  or  judge  shall  seem  meet, 
and  referring  to  the  petition  on  file  for  further  particulars. 

"Third.  The  order  to  show  cause  may  be  personally  served  on  the  per- 
sons interested  in  the  estate,  at  least  ten  days  before  the  time  appointed 
for  hearing  the  petition,  or  may  be  published  for  four  successive  weeks 
in  a  newspaper  of  general  circulation,  published  in  the  county. 

"Fourth.  At  the  time  and  at  the  place  appointed  in  the  order  to  show 
cause,  or  at  such  other  time  and  place  to  which  the  hearing  may  be  post- 
poned (the  power  to  make  all  needful  postponements  being  hereby  vested 
in  the  court  or  judge),  having  first  received  satisfactory  proof  of  personal 
service  or  publication  of  the  order  to  show  cause,  the  court  or  judge  must 
proceed  to  hear  the  petition  and  any  objections  that  may  be  filed  or  pre- 
sented thereto.  Upon  such  hearing,  witnesses  may  be  compelled  to  attend 
and  testify,  in  the  same  manner,  and  with  like  effect,  as  in  other  cases; 
and  if,  after  a  full  hearing,  the  court  or  judge  is  satisfied  that  it  will  be 
for  the  advantage  of  the  estate  to  mortgage  the  whole  or  any  portion  ot 
the  real  estate,  an  order  must  be  made  authorizing,  empowering,  and  di- 
recting the  executor  or  administrator,  or  the  guardian  of  such  minor  or 
incompetent  person,  to  make  such  mortgage,   and  a  promissory  note  or 

U  Stow  V.  Schiefferly,  120  Gal  609,  is  Thomas  v.  Barkar,  97  GaL  456, 

62  Pae.  1000.  82  Pae.  562. 

13  Thomas  v.  Parkar,.  97  GaL  466,  14  Howard  t.  Bzyan  (OaL),  62  PMk 

82  Pae.  662.  469. 
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of  the  note  ;^^  or  a  departiire  from  the  order  in  that  the  note  and 
mortgage  are  made  due  at  an  earlier  date  than  directed.^^ 

After  the  making  of  the  order  to  mortgage,  the  executor,  ad- 
ministrator, or  guardian  must  execute  and  deliver  a  promissory 

notes  to  the  lender,  for  the  amount  of  the  loan,  to  be  secured  by  said 
mortgage;  the  order  may  direct  that  a  lesser  amount  than  that  named  in 
the  petition  be  borrowed,  and  may  prescribe  the  maximum  rate  of  interest 
and  period  of  the  loan,  and  may  direct  in  what  coin  or  currency  it  shall 
be  paid,  and  require  that  the  interest  and  the  whole  or  any  part  of  the 
principal  be  paid,  from  time  to  time,  out  of  the  whole  estate  or  any  part 
thereof,  and  that  any  buildings  on  the  premises  to  be  mortgaged  shall 
be  insured  for  further  security  of  the  lender,  and  the  premiums  paid  from 
such  income. 

"Fifth.  After  the  making  of  the  order  to  mortgage,  the  executor,  ad- 
ministrator, or  guardian  of  a  minor  or  of  an  incompetent  person  shall  exe- 
cute .  and  deliver  a  promissory  note  or  notes  for  the  amount  and  period 
specified  in  the  order,  and  shall  execute,  acknowledge,  and  deliver  a  mort- 
gage of  the  premises,  setting  forth  in  the  mortgage  that  it  is  made  by 
authority  of  the  order,  and  giving  the  date  of  such  order.  A  certified  copy 
of  the  order  shaU  be  recorded  in  the  office  of  the  county  recorder  of  every 
county  in  which  the  encumbered  land,  or  any  portion  thereof,  lies.  The 
note  or  notes  and  mortgage  shall  be  signed  by  the  executor,  administrator, 
or  guardian  as  such,  and  ahaU  create  no  personal  liability  against  the 
person  so  signing. 

"Sixth.  Every  note  or  notes  and  mortgage  so  made  shall  be  effectual 
to  mortgage  and  hypothecate  all  the  right,  title,  interest,  and  estate  which 
the  decedent,  minor,  or  incompetent  person  had  in  the  premises  described 
therein  at  the  time  of  the  death  of  such  decedent,  or  at  the  time  of  the 
appointment  of  the  guardian  of  such  minor  or  of  such  incompetent  person, 
or  prior  thereto,  and  any  right,  title,  or  interest  in  said  premises  ac- 
quired, by  the  estate  of  such  decedent,  minor  or  incompetent  person, 
by  operation  of  law  or  otherwise,  since  the  time  of  the  death  of  such 
decedent,  or  the  appointment  of  the  guardian  of  such  minor  or  incompetent 
person.  Jurisdiction  of  the  court  to  administer  the  estate  of  such  de- 
cedent, minor,  or  incompetent  person  shall  be  effectual  to  vest  such  court 
and  judge  with  jurisdiction  to  make  the  order  for  the  note  or  notes  and  mort- 
gage, and  such  jurisdiction  shall  conclusively  inure  to  the  benefit  of 
the  mortgagee  named  in  the  mortgage,  his  heirs  and  assigns.  No  ir- 
regularity in  the  proceedings  shall  impair  or  invalidate  the  same  or 
the  note  or  notes  and  mortage  given  in  the  pursuance  thereof,  and 
the  mortgagee,  his  heirs  and  assigns,  shall  have  and  possess  the  same 
rights  and  remedies  on  the  note  or  notes  and  mortgage  as  if  it  had 
been  made  by  the  decedent  prior  to  his  death,  the  nodnor  after  reaching 

10  Fbst  ▼.  Steele,  127  CaL  202,  69  i«  Fast  T.  Steele,  127  GaL  202,  59 

Pac  686.  Pac.  686.      < 
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note  for  the  amount  and  period  specified  in  the  order,  and  most 
execute  and  deliver  a  mortgage  of  the  premises,  setting  forth  in 
the  mortgage  that  it  is  made  by  authority  of  the  order,  and  giv- 

the  age  of  maturity,  or  the  incompetent  person  when  legally  compe- 
tent; provided,  however,  that  upon  any  foreclosure,  if  the  proceeds  of 
the  encumbered  property  are  insufficient  to  pay  the  note  or  notes,  and 
mortgage,  no  judgment  or  claim  for  any  deficiency  of  such  proceeds  to 
satisfy  the  note  or  notes  and  mortgage,  or  the  costs  or  expenses  of  sale, 
shall  be  had  or  allowed,  except  in  cases  where  the  note  or  notes  and  mort- 
gage were  given  to  pay,  reduce,  extend,  or  renew  a  lien  or  mortgage  sob- 
sisting  on  the  realty,  or  some  part  thereof,  at  the  time  of  the  death  of  th§ 
decedent,  and  the  indebtedness  secured  by  such  lien  or  mortgage  was  aii 
allowed  and  approved  claim  against  his  estate,  or  a  lien  upon  the  interest 
of  the  minor  in  said  real  estate  at  the  time  it  vested  in  him,  or  upon  the 
estate  of  the  incompetent  at  the  time  the  incompetency  of  the  incompetent 
person  was  so  declared  by  the  court;  and  provided  also,  that  in  cases  af- 
fecting the  estate  of  the  deceased  persons,  the  part  of  the  indebtedness  re- 
maining unsatisfied  must  be  classed  and  paid  with  other  demands  against 
the  estate,  as  provided  in  article  three,  chapter  ten,  of  title  eleven,  part 
three,  of  this  code,  with  respect  to  mortgages  subsisting  at  the  time  of 
death."    En.  Stats.  1887,  115.    Amd.  1891,  247;  1893,  72. 

The  Arizona  Statute  Provides:  ''To  obtain  an  order  to  mortgage  sneb 
realty,  the  proceedings  to  be  taken  and  the  effect  thereof  shall  be  as 
follows:  1.  The  executor,  administrator,  guardian  of  any  minor  or  in- 
competent person,  or  any  person  interested  in  the  estates  of  such  decedents, 
minors  or  incompetent  persons,  may  file  a  verified  petition,  showing:  Tb« 
particular  purpose  or  purposes  for  which  it  is  proposed  to  make  the  mort- 
gage; which  shall  be  either  to  pay  debts,  legacies  or  charges  of  adminif- 
tration,  or  to  pay,  reduce,  extend  or  renew  some  lien  or  mortgage,  already 
existing  on  said  realty,  or  some  part  thereof.  2.  A  statement  of  the  debts, 
legacies,  charges  of  administration,  liens  or  mortgages  to  be  paid,  re- 
duced, extended  or  renewed,  as  the  case  may  be.  3.  The  advantage  that 
may  accrue  to  the  estate  from  raising  the  required  money  by  mortgage 
or  providing  for  the  payment,  reduction,  extension  or  renewal  of  the  ex- 
isting liens  or  mortgages,  as  the  case  may  be.  4.  The  amount  to  be  raised, 
with  a  general  description  of  the  property  proposed  to  be  mortgaged;  and 
5.  The  names  of  the  legatees  and  devisees,  if  any,  and  of  the  heirs  of  tho 
deceased,  or  of  the  minors,  or  of  the  incompetent  person,  as  the  case  may 
be,  so  far  as  known  to  the  petitioner. '*    Ariz.  Bev.  St.  1817. 

"Upon  filing  such  petition  an  order  shall  be  made  by  the  coort  re- 
quiring all  persons  interested  in  the  estate  to  appear  before  the  court,  at 
a  time  and  place  specified,  not  less  than  four  nor  more  than  ten  weekf 
thereafter,  then  and  there  to  show  cause  why  the  realty  (briefly  isdi- 
eating  it),  or  some  part  thereof,  should  not  be  mortgaged  for  the  amonot 
mentioned  in  the  petition,  stating  saeh  amount^  or  laeh  lesser  amount  tf 
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ing  the  date  of  such  order.    A  certified  copy  of  the  order  must 
be  recorded  in  the  office  of  the  county  recorder  of  every  county 

the  court  may  seem  meet,  and  referring  to  the  petition  on  file  for  further 
particulars."     Ariz.   Bev.   St.   1818. 

"The  order  to  ehow  cause  may  be  personally  aeryed  on  persons  inter- 
ested in  the  estate,  at  least  ten  days  before  the  time  appointed  for  hearing 
the  petition,  or  it  may  be  published  for  four  successive  weeks  in  a  new^ 
paper  of  general  circulation  in  the  county."    Ariz.  Bev.  St.  1819. 

"At  the  time  and  at  the  place  appointed  in  the  order  to  show  cause,  or 
at  some  other  time  and  place  to  which  the  hearing  may  be  postponed  (the 
^wer  to  make  all  needful  postponements  being  hereby  vested  in  the  court), 
having  flrat  received  satisfactory  proof  of  personal  service,  or  publica- 
tion of  the  order  to  show  cause,  the  court  must  proceed  to  hear  the  pe* 
tition,  and  any  objections  that  may  be  filed  and  presented  thereto.  Upon 
such  hearing  witnesses  may  be  compelled  to  attend  and  testify  in  the 
riame  manner  and  with  like  effect  as  in  other  cases;  and  if  after  a  full 
hearing  the  court  is  satisfied  that  it  will  be  for  the  advantage  of  the 
estate  to  mortgage  the  whole  or  any  portion  of  the  real  estate,  an  order 
must  be  made  authorizing,  empowering  and  directing  the  executor  or  ad- 
ministrator or  the  guardian  of  such  minor  or  incompetent  person,  to  make 
such  mortgage.  The  order  may  direct  that  a  lesser  amount  than  that 
named  in  the  petition  be  borrowed,  and  may  prescribe  the  maximum  rate 
of  interest  and  period  of  the  loan,  and  require  that  the  interest  and  the 
whole  or  any  part  of  the  principal  be  paid,  from  time  to  time,  out  of  the 
whole  estate,  or  any  part  thereof,  and  that  any  building  on  the  premises  to 
be  mortgaged  shall  be  insured  for  further  security  to  the  lender,  and  the 
premiums  paid  from  such  income."     Ariz.  Bev.  St.  1820. 

"After  the  making  of  the  order  to  mortgage,  the  executor,  adminis- 
trator or  guardian  of  a  minor  or  incompetent  person,  shall  execute,  ac- 
knowledge and  deliver  a  mortgage  of  the  premises  for  the  amount  and 
period  specified  in  the  order,  setting  forth  in  the  mortgage  that  it  is  made 
by  authority  of  the  order,  and  giving  the  date  of  such  order.  A  certified 
copy  of  the  order  shall  be  recorded  in  the  office  of  the  county  recorder  of 
every  county  in  which  the  encumbered  land  or  any  portion  thereof  lies.  No 
bond,  note  or  other  personal  obligation  shall  be  given  with  the  mortgage 
or  created  thereby."    Ariz.  Bev.  St.  1821. 

"Every  mortgage  so  made  shall  be  effectual  to  mortgage  and  hypothe- 
cate all  the  right,  title,  interest  and  estate  which  the  decedent,  minor  or 
incompetent  person  had  in  the  premises  described  therein  at  the  time  of 
the  death  of  such  decedent  or  at  the  time  of  the  appointment  of  the  guard- 
ian of  such  minor  or  of  such  incompetent  person,  or  prior  thereto,  and 
any  right,  title  or  interest  in  said  premises  acquired  by  the  estate  of  such 
decedent,  minor  or  incompetent  person,  by  operation  of  law  or  otherwise, 
since  the  time  of  the  death  of  such  decedent  or  the  appointment  of  the 
guardian  of  such  minor  or  incompetent  person. ''    Ariz.  Bev.  St.  1822. 

"Jurisdiction  of  the  court  to  administer  the  estate  of  such  decedent, 
minor  or  incompetent  person  shall  be  effectual  to  vest  such  eoort  and 
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in  which  the  encumbered  land,  or  any  portion  thereof,  lies.  The 
note  and  mortgage  must  be  signed  by  the  executor,  administrator 
or  guardian,  as  such,  and  then  it  creates  no  personal  liability 
against  him.^^ 

judge  with  jurisdiction  to  make  the   order  for  the  mortgage,   and  nieb 
jurisdietion  shall  conclusively  inure  to  the  benefit  of  the  mortgagee  named 
in  the  mortgage,  his  heirs  and  assigns.    No  irregularity  in    the  proceed- 
ings shaU  impair  or  invalidate  the  same  or  the  mortgage  given  in  pur- 
suance thereof;  and  the  mortgagee,  his  heirs  and  assigns,  shall  have  and 
possess  the  same  rights  and  remedies  on  the  mortgage  as  if  it  had  bees 
made  by  the  decedent  prior  to  his  death,  the  minor  after  reaching  the  a^ 
of   maturity,   or  the   incompetent   person   when  legally  competent:     Pro- 
vided, however,  That  upon  any  foreclosure,  if  the  proceeds    of  the  en- 
cumbered property  are  insuifieient  to  pay  the  mortgage  no   judgment  or 
claim  for  any  deficiency  of  such  proceeds,  to  satisfy  the  mortgage,  or  the 
costs  or  expenses  of  sale,  shaU  be  had  or  allowed,  except  in  cases  where 
the  mortgage  was  given  to  pay,  reduce,  extend  or  renew  a  lien  or  mortgage 
existing  on  the  realty,  or  some  part  thereof,  at  the  time  of  the  death  of  the 
decedent,  and  the  indebtedness  secured  by  such  lien  or  mortgage  was  an 
allowed  and  approved  claim  against  the  estate,  or  when  the  interest  of 
the  minor  vested  in  him,  or  at  the  time  the  incompetency  of  the  incom- 
petent person  was  so  declared  by  the  court;  provided,  also,  that  in  esses 
affecting  the  estate  of  the  deceased  persons,  the  part  of  the  indebtedness 
remaining  unsatisfied  must  be  passed  and  paid  with  other  demands  ag^nat 
the  estate."    Ariz.  Bev.  St.  1823. 

The  Montana,  Oregon,  and  Utah  Statutes  are  set  forth  under  the  pre- 
ceding section. 

The  North  Dakota  Statute  Provides:  '<A  petition  for  the  purpose 
specified  in  the  preceding  section  must  specify  the  amount  of  money  neees- 
sary  to  be  raised  and  the  purpose  for  which  the  same  is  required  with  such 
further  particulars  as  are  required  in  a  petition  for  the  sale  of  real  prop- 
erty. The  decree  must  fix  the  amount  for  which  the  mortgage  may  be 
given  and  the  rate  of  interest  that  may  be  paid  thereon,  and  may  order 
the  whole  or  any  part  of  the  money  so  secured  to  be  paid  from  time  to 
time  out  of  the  income  of  the  mortgaged  property.  The  mortgage  or  other 
contract  executed  by  the  executor,  administrator  or  guardian  in  pursuance 
thereof  may  be  approved  upon  his  report  in  the  same  manner  as  a  ssle.' 
N.  D.  Bev.  Cd.  8154. 

The  South  Dakota  Statute  is  the  same  as  the  North  Dakota,  except  that 
it  does  not  include  the  words  "or  guardian"  after  the  words  << executor 
or  administrator."     S.  D.  Pro.  Cd.  241. 

The  Washington  Statute  Provides:  "The  order  shall  specify  the  IsBdi 
to  be  sold  or  mortgaged  and  the  terms  of  the  sale  or  mortgage.  If  a  s^* 
be  ordered  it  may  be  either  for  cash    or    on    credit^    not    exceeding  ^ 

« 

n  See  statutes  under  this  seotion* 
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§  442.    ProoeedingB  to  Obtain  Lease.'*' — The  proceedings  to  ob- 
tain an  order  for  the  execution  of  a  lease^'  of  the  property  of  a 

months,  as  the  court  maj  direct.  If  a  sale  has  been  ordered  and  it  ap- 
pears that  any  part  of  the  real  estate  has  been  devised  and  not  charged 
in  such  devise  with  the  pajrment  of  debts,  the  court  shall  order  that  part 
descended  to  heirs  to  be  sold  before  that  part  devised.  If  a  mortgage 
be  ordered  the  court  shall  order  the  amount  to  be  borrowed,  which  may 
be  greater  or  less  than  the  amount  prayed  for  in  the  petition,  and  shall 
prescribe  the  maximum  rate  of  interest  which  shall  be  paid,  and  the 
period  for  which  the  mortgage  shall  run,  and  may  require  that  the  interest 
and  part  or  the  whole  of  the  mortgage  debt  be  paid  from  any  part  of  the 
estate,  and  may  direct  that  any  buildings  on  the  lands  to  be  mortgaged 
shall  be  insured  for  the  further  security  of  the  mortgagee,  the  premiums 
to  be  paid  from  any  funds  in  the  hands  of  the  executor  or  administrator. 
If  a  mortgage  be  ordered  the  executor  or  administrator  shall  at  once  pro- 
ceed to  negotiate  a  loan  for  the  amount  and  upon  the  terms  and  upon 
the  security  ordered  by  the  court,  and  upon  securing  said  loan  and  upon 
the  receipt  of  the  money  borrowed,  shall  execute  and  deliver  to  the 
lender  of  said  money  a  mortgage  of  the  premises  described  in  the  order  of 
the  court  directing  such  mortgage,  in  accordance  with  said  order,  setting 
forth  in  the  mortgage  that  it  is  executed  by  order  of  the  court,  and  giving 
the  date  of  such  order.  Before  the  delivery  of  such  mortgage  the  same 
shall  be  presented  to  a  judge  of  the  court  making  the  order  for  his  ap- 
proval, and  if  he  shall  approve  the  same  his  approval  shall  be  endorsed 
upon  said  mortgage.  Ko  notice  of  such  presentation  need  be  given. 
Every  mortgage  so  made  and  approved  shall  be  effectual  to  mortgage  and 
hypothecate  idl  the  right,  title  and  interest  which  the  decedent  had  in 
the  premises  described  therein  at  the  time  of  his  death  or  acquired  by  his 
estate  subsequent  to  his  death.  Jurisdiction  of  the  court  to  administer 
such  estate  shall  be  sufficient  to  clothe  such  court  with  jurisdiction  to 
make  an  order  to  mortgage  the  real  property  thereof,  and  such  jurisdic- 
tion shall  inure  to  the  benefit  of  the  mortgagee,  his  heirs  and  assigns. 
No  irregularity  in  the  proceedings  shall  impair  or  invalidate  any  mort- 
gage given  pursuant  to  such  order,  and  so  approved,  and  the  mortgagee, 
his  heirs  and  assigns,  shall  have  the  same  rights  and  remedies  by  virtue 
of  such  mortgage  as  if  it  had  been  duly  executed  and  delivered  by  the 
decedent  in  his  lifetime.  Whenever  any  such  mortgage  shall  be  fore- 
is  The  administrator  has  authority  An  order  directing  a  lease  is  not 
to  lease  the  real  property  of  the  es-  ^i  order  directing  a  conveyance, 
tate,  any  leaM  for  »  definite  term  be-  ^^^  ^  meaning  of  a  etatute  au- 
ing  subject  to  termination  by  final 

distribution   of   the    estete   and   the      *^^"™«  *PI^^  ^~°^  °'^^"  ^'«^*- 
discharge     of       the      administrator,      ing  conveyances.    Estate  of  Tuohy,  23 

Doolan  v.  McCauley,  66  GaL.476,  6      Mont  805,  68  Pae.  722. 
Pac  130. 


*860  forim  mmben  tSS-tSl,  VoL  IL 


696  PBOBATE  LAW. 

decedent  or  ward  are  provided  in  detail  by  the  codes,  [c]  After 
the  making  of  the  order  to  lease,  the  executor,  administrator,  or 
guardian,  as  the  case  may  be,  must  execute  and  deliver  a  lease 

closed  and  the  mortgaged  property  sold  under  raeh  foreclosure  proceed- 
ings, and  the  proceeds  of  the  sale  of  such  lands  shall  not  be  sufficient  to 
pay  the  costs  of  such  foreclosure  proceedings  and  sale  and  the  amouat 
due  upon  said  mortgage,  then  the  amount  of  the  deficiency  shall  be  stated 
by  the  sheriff  in  his  return  of  said  sale,  and  the  same  shaU  stand  as  an 
allowed  claim  against  the  estate."  Wash.  Bal.  Cd.  6265  (Pierce's  Gd. 
2573). 

[c]  The  Oalifornla  Statute  (O.  C.  P.  1579)  Provides:  «'To  obtain  an 
order  to  lease  the  realty,  the  proceedings  to  be  taken  and  the  effect  thereof 
shall  be  as  follows: 

"First.  The  executor,  administrator,  guardian  of  a  minor  or  of  an  in- 
competent person,  or  any  person  interested  in  the  estate  of  such  decedents, 
minors,  or  incompetent  persons,  may  file  a  verified  petition  showing: 

"1.  The  advantage  or  advantages  that  may  accrue  to  the  estate  from 
giving  a  lease. 

"2.  A  general  description  of  the  property  proposed  to  be  leased. 

'^3.  The  term,  rental,  and  general  conditions  of  the  proposed  lease. 

"4.  The  names  of  the  legatees  and  devisees,  if  any,  and  of  the  heirs  of 
the  deceased,  or  of  the  minor,  or  of  the  incompetent  person,  ao  far  ss 
known  to  the  petitioner. 

"Second.  Order  of  court  to  show  canso.  Upon  filing  such  petition  sn 
order  shall  be  made  by  the  court  or  judge  requiring  aU  persons  interested 
in  the  estate  to  appeiv  before  the  court  or  judge,  at  a  time  and  place 
specified,  not  less  than  two  nor  more  than  four  weeks  thereafter,  then  and 
there  to  show  cause  why  the  realty  (briefly  indicating  it)  should  not  be 
leased  for  the  period  (stating  it),  at  the  rental  mentioned  in  the  petition 
(stating  it),  and  referring  to  the  petition  on  file  for  further  particulars. 

"Third.  Service  of  order.  The  order  to  show  cause  may  be  personally 
served  on  the  persons  interested  in  the  estate  at  last  ten  days  before  the 
time  appointed  for  hearing  the  petition,  or  it  may  be  published  for  two  sne- 
eessive  weeks  in  a  newspaper  of  general  circulation  in  the  county. 

"Fourth.  Hearing;  witnesses;  appralBen;  mtnlimim  rental.  At  the  time 
and  place  appointed  to  show  cause,  or  at  such  other  time  and  place  to 
which  the  hearing  may  be  postponed  (the  power  to  make  all  needful  post- 
ponements being  hereby  vested  in  the  court  or  judge),  the  court  or  judge 
having  first  received  satisfactory  proof  of  personal  service  or  publication 
of  the  order  to  show  cause,  must  proceed  to  hear  the  petition,  and  any  ob- 
jections that  may  have  been  filed  or  presented  thereto.  Upon  such  hesf' 
ing,  witnesses  may  be  compelled  to  attend  and  testify  in  the  same  manner 
and  with  like  effect  as  in  other  cases,  and  the  court  may,  in  its  discretion, 
appoint  one  or  more,  not  exceeding  three,  disinterested  persons  to  appraise 
the  rental  value  of  the  premises,  and  direct  that  a  reasonable  compensa* 
tion  for  the  services,  not  exceeding  five  dollars  per  day,  be  paid  by  the 
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of  the  premises  for  the  term  and  period  and  with  the  conditions 
specified  in  the  order,  setting  forth  in  the  lease  that  it  is  made 
by  authority  of  the  order,  and  giving  the  date  of  such  order.  A 
certified  copy  of  the  order  must  be  recorded  in  the  office  of  the 
county  recorder  of  every  county  in  which  the  leased  land  or  any 

estate.  If,  after  a  fnU  hearing,  the  court  or  judge  is  satisfied  that  it  will 
be  for  the  advantage  of  the  estate  to  lease  the  whole  or  any  portion  of 
the  real  estate,  an  order  must  be  made  authorizing,  empowering,  and  di- 
recting the  executor,  administrator,  or  the  guardian  to  make  such  lease. 
The  order  may  prescribe  the  minimum  rental  to  be  received  for  the  prem- 
ises, and  the  period  of  the  lease,  which  must  in  no  case  be  longer  than  for 
ten  years,  and  may  prescribe  the  other  terms  and  conditions  of  such  lease. 

"Fifth.  Oonditioiis  of  Isssa.  After  the  making  of  the  order  to  lease, 
the  executor,  administrator,  or  guardian  of  a  minor  or  of  an  incompetent 
person  shaU  execute,  acknowledge,  and  deliver  a  lease  of  the  premises  for 
the  term  and  period  and  with  the  conditions  specified  in  the  order,  setting 
forth  in  the  lease  that  it  is  made  by  authority  of  the  order,  and  giving 
the  date  of  such  order.  A  certified  copy  of  the  order  shall  be  recorded  in 
the  oflce  of  the  county  recorder  of  every  county  in  which  the  leased  land 
or  any  portion  thereof  lies. 

"Sixth.  Effect  of  lease;  eirois  sad  omissions.  Every  lease  so  made 
shaU  be  effectual  to  demise  and  let,  at  the  rent,  for  the  term,  and  upon 
the  conditions  therein  prescribed,  the  premises  described  therein.  Juris- 
diction of  the  court  to  administer  the  estate  of  the  decedent,  the  minor,  or 
of  the  incompetent  person  shaU  be  effectual  to  vest  such  court  and  judge 
with  jurisdiction  to  make  the  order  for  the  lease,  and  such  jurisdiction 
shall  conclusively  inure  to  the  benefit  of  the  lessee,  his  heirs  and  assigns. 
No  omission,  error,  or  irregularity  in  the  proceedings  shall  impair  or  in- 
validate the  same,  or  the  lease  made  in  pursuance  thereof."  En.  Stats. 
1887,  117.    Amd.  1891,  247;  1905,  149. 

The  Arizons  Statute  Prorldes:  "To  obtain  an  order  to  lease  the  realty 
the  proceedings  to  be  taken  and  the  effect  thereof  shall  be  as  follows:  1. 
The  executor,  administrator,  guardian  of  a  minor  or  of  an  incompetent 
person  or  any  person  interested  in  the  estates  of  such  decedents,  minors 
or  incompetent  persons,  may  file  a  verified  petition,  showing:  (1)  The  ad- 
vantage or  advantages  that  may  accrue  to  the  estate  from  giving  a  lease; 
(2)  A  general  description  of  the  property  proposed  to  be  leased;  (3)  The 
term,  rental  and  general  condition  of  the  proposed  lease;  and  (4)  The 
names  of  the  legatees  and  devisees,  if  any,  and  of  the  heirs  of  the  de- 
ceased, or  of  the  minor  or  of  the  incompetent  person  so  far  as  known  to  the 
petitioner. 

"2.  Upon  filing  such  petition  an  order  shall  be  made  by  the  court  or 
Judge  requiring  all  persons  interested  in  the  estate  to  appear  before  the 
court  or  judge,  at  a  time  and  place  specified,  not  less  than  two  nor  more 
than  four  weeks  thereafter,  then  and  there  to  show  cause  why  the  realty 
(briefly  indicated)  should  not  be  leased  for  the  period  (stating  it),  at  the 
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portion  thereof  lies.^^  When  a  guardian  makes  a  lease  of  his 
ward's  property,  it  will  be  presumed  that  'he  has  secured  aU 
necessary  orders  to  authorize  him  to  take  such  a  step.^ 

rental  mentioned  in  the  petition  (stating  it),  and  referring  to  the  petition 
on  file  for  further  partieolara. 

"3.  The  order  to  show  cause  may  be  personally  served  on  the  persom 
interested  in  the  estate  at  least  ten  days  before  the  time  appointed  for 
hearing  the  petition,  or  it  may  be  published  for  two  snccessiye  weeks  in 
a  newspaper  of  general  circulation  in  the  county. 

"4.  At  the  time  and  place  appointed  to  show  cause  or  at  such  other 
time  and  place  to  which  the  hearing  may  be  postponed  (the  power  to  make 
all  needful  postponements  being  hereby  vested  in  the  court),  the  court, 
having  first  received  satisfactory  proof  of  personal  service  or  publica- 
tion of  the  order  to  show  cause,  must  proceed  to  hear  the  petition  and  anjr 
objection  that  may  have  been  filed  or  presented  thereto.  Upon  such  bea^ 
ing  witnesses  may  be  compelled  to  attend  and  testify,  in  the  same  manner 
and  with  like  effect  as  in  other  cases,  and  the  court  may,  in  its  discretion, 
appoint  one  or  more,  not  exceeding  three,  disinterested  persons  to  appraise 
the  rental  value  of  the  premises,  and  direct  that  a  reasonable  compcnsatioB 
for  the  services,  not  to  exceed  five  dollars  per  day,  be  paid  by  the  estate. 
If,  after  a  full  hearing,  the  court  is  satisfied  that  it  will  be  for  the  ad- 
vantage of  the  estate  to  lease  the  whole  or  any  portion  of  the  real  estate, 
an  order  must  be  made  authorizing,  empowering  and  directing  the  executor, 
administrator  or  the  guardian  to  make  such  lease.  The  order  may  prescribe 
the  minimum  rental  to  be  received  for  the  premises,  and  the  period  of  the 
lease,  which  must  in  no  case  be  longer  than  for  five  years,  and  may  pre- 
scribe the  other  terms  and  conditions  of  such  lease. 

"5.  After  the  making  of  the  order  to  lease,  the  executor,  mdministrator 
or  guardian  of  a  nunor  or  of  an  incompetent  person  shall  execute  and  de- 
liver a  lease  of  the  premises  for  the  term  and  period  and  with  the  condi- 
tions specified  in  the  order,  setting  forth  in  the  lease  that  it  is  made  b^ 
authority  of  the  order,  and  giving  the  date  of  such  order. 

"fi.  Every  lease  so  made  shall  be  effectual  to  demise  and  let,  at  the  rent, 
for  the  term,  and  upon  the  conditions  therein  prescribed,  the  premises  de- 
scribed therein.  Jurisdiction  of  the  court  to  administer  the  estate  of  tbe 
decedent,  the  minor  or  the  incompetent  person  shall  be  effectual  to  vest 
such  court  with  jurisdiction  to  make  the  order  for  the  lease,  and  such  juris- 
diction shall  conclusively  inure  to  the  benefit  of  the  lessee,  his  heirs  and 
assigns.  No  omission,  error  or  irregularity  in  the  proceedings  shall  impair 
or  invalidate  the  same  or  the  lease  made  in  pursuance  thereof."  Aria.  Bev. 
St.  1824. 

The  North  Dakota  Statute  Provides:  ''An  executor  or  administrator  may 
lease  the  real  property  under  his  control  until  ordered  to  surrender  the  same 
and  may  keep  in  suitable  repair  all  houses,  buildings,  and  fixtures  thereoa." 
N.  D.  Bev.  Cd.  8074. 

IS  See  statutes  under  this  section.  30  Norton  v.  Stroud  State  Baik, 

17  OkL  295,  87  Pae.  848. 
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CHAPTER  VIIL 

POWEBS   AND    DUTIES    OF    EXECUTORS    AND    ADMINISTEATOBS 
AND   ACTIONS   BY   AND   AGAINST   THEM. 

9  450.  Bight  of  executor  and  heirs  to  possession  of  property. 

§  451.  Powers  and  duties  of  executor  in  general. 

§  452.  Management  and  investment  of  moneys. 

§  453.  Liability  for  loss  or  waste  of  assets. 

§  454.  Liability  for  torts  and  wrongful  acts. 

S  455.  Liability  for  acts  of  coexecutor. 

§  456.  Actions  by  and  against  executor. 

§  457.  Action  by  executor  for  conversion  or  trespass. 

§  458.  Action  against  executor  for  conversion  or  trespass. 

§  459.  Action    by    administrator   on   bond    of    executor. 

§  460.  Necessity  of  nuaking  coexecutor  party. 

§  461.  Compromise  of  debts  by  executor. 

§  462.  Becovery  of  property  fraudulently  transferred. 

{  463.  Costs  of  suit  to  recover  property. 

{  464.  Disposition  of  estate  recovered. 

§  465.  Settlement  of  partnership  interests  of  decedent. 

§  466.  Contracts  of  executor. 

§  460.    Bight  of  Executor  and  Heirs  to  Possession  of  Property. 

An  executor  or  administrator  must,  with  all  reasonable  dispatch,^ 
reduce  to  his  possession  all  the  property  of.  his  decedent,  real  or 
personal,  and  collect  all  debts  due  the  estate.'  For  the  purpose 
of  bringing  suits  to  quiet  title,  or  for  partition,  "the  possession 
of  the  executor  or  administrator  is  the  possession  of  the  heirs  or 
devisees ;  such  possession  by  the  heirs  or  devisees  is  subject,  how- 
ever, to  the  possession  of  the  executor  or  administrator,  for  the 
purposes  of  administration. ''[a]     The  law  thus  contemplates  ac- 

[a]  The  Oalifomla  Statute  (0.  O.  P.  1681)  Provides:  "The  executor  or 
administrator  must  take  into  his  possession  aU  the  estate  of  the  decedent, 


1  Estate  of  McQueen,  44  Cal.  584. 

«  The  word  "debt"  "should  be 
given  its  modem  legal  significance, 
as  including  any  sort  of  obligation 
to  paj  money. ' '  Melvin  v.  State,  121 
Cal.  16,  53  Pac.  416;  Chalmers  v. 
Sheohy,  132  Cal.  465,  84  Am.  St.  Bep. 
t7,  64  Pae.  709;  Snyder  t.  State,  5 


Wyo.  318,  63  Am.  St.  Bep.  60,  40 
Pac.  441. 

An  executor  or  administrator  refua- 
ing  to  prosecute  actions  for  recovery 
of  property  of  estate  may  be  punished 
by  contempt  or  revocation  of  letters. 
Ohm  y.  Superior  Court,  85  CaL  549, 
20  Am.  St  Bep.  245,  26  Pae.  24^ 
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tions  by  heirs  or  devisees  for  quieting  title  to  or  partitioning  the 
property  of  the  estate;  the  intent  being  to  give  them  all  rights 
that  accrue  from  actual  posseission,  saying  to  the  personal  repre- 
sentatives his  rights  for  the  purposes  of  administration.  The  fee 
is  in  the  heirs  or  devisees.  Hence  the  executor  or  administrator 
has  no  such  interest  in  the  real  estate  as  authorizes  him  to  in- 
stitute partition  proceedings.'  Neither  can  he  devest  the  heirs 
of  their  estate  in  land  by  consenting  to  the  laying  out  of  a  high- 
way across  it.* 


§  461.  Powers  and  Duties  of  Executor,  in  Ckneral. — ^Executors 
and  administrators  are  simply  the  personal  representatives  of 
their  decedents,  whose  duties  and  powers  are  prescribed  by  law.' 
An  administrator  has  only  such  powers  as  are  conferred  by  law, 
and  persons  who  deal  with  him  have  notice  of  these  powers  and 
duties  with  the  limitations  thereon.  He  is  merely  an  agent  or 
trustee,  acting  immediately  under  the  direction  of  the  law  regulat- 
ing his  conduct  and  defining  his  authority.^    The  powers  of  an 


real  and  peraonal,  and  collect  all  debts  due  to  the  decedent  or  to  the  estate. 
For  the  purpose  of  bringing  suits  to  quiet  title,  or  for  partition  of  such  es- 
tate,  the  possession  of  the  executors  or  administrators  is  the  possession  of 
the  heirs  or  devisees;  such  possession  by  the  heirs  or  devisees  is  subject, 
however,  to  the  possession  of  the  executor  or  administrator,  for  the  piff- 
poses  of  administration,  as  provided  in  this  title."    En.  March  11,  1872. 

The  Arizona,  Idaho,  liibntana,  Oklahoma,  South  Dakota  and  "WfomiJai 
Statutes  are  the  same  as  the  California.  Ariz.  Bev.  St.  1825;  Ida.  Itev.  St 
5650;  Mont.  C.  C.  P.  2730;  Okl.  Bev.  St.  1691;  S.  D.  Pro.  Cd.  242;  W70. 
Bev.  St.  4693. 

The  Nevada  Statute  Provides:  ''The  executor  or  administrator  shall  talre 
into  his  possession  all  the  estate  of  the  deceased,  real  and  personal,  except 
that  exempted  as  hereinbefore  provided,  and  shall  collect  all  debts  due  the 
deceased.  For  the  purpose  of  bringing  suits  to  quiet  title  or  for  partitiou 
of  such  estate,  the  possession  of  the  executor  or  administrator  shall  be 


8  Byer  v.  Fletcher  Byer  Co.,  126 
Cal.  482,  58  Pac  908. 

4  Bush  V.  McDermott,  50  Cal.  471. 

0  MuUigan  v.  Smith,  59  CbL  205, 
225. 

6  CoUamore  v.  Wilder,  19  Kan.  67, 
78.  An  administrator  has  no  power 
to  relieve  an  involuntary  trustee  of 
money  belonging  to  the  estate  from 


his  trust  relation  to  the  estate.  Fiis^ 
Nat.  Bank  v.  Wakefield,  148  GaL  S5S, 
83  Pac.  1076. 

An  administrator  cannot  hind  ti^ 
estate  by  extending  the  time  for  tM 
payment  of  purchase-mocey  notet* 
Maddock  v.  BusseU,  109  QO.  ^'f 
42  Pac  139. 
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executor  are  such  as  are  given  by  statute,  including  those  which 
the  testator  has  conferred  upon  him  conformably  to  the  law."* 
And  the  extent  of  these  powers  and  duties  is  to  be  determined 
from  a  consideration  of  the  entire  legislation  upon  the  subject.® 
In  the  management  of  the  estate  of  his  decedent,  an  executor 
or  administrator  is  bound  by  no  higher  or  greater  responsibility 
than  is  imposed  upon  any  agent  or  trustee.^  The  only  measure 
of  his  duty  is  to  act  with  fidelity,  and  with  that  degree  of  pru- 
dence and  diligence. which  a  man  of  ordinary  judgment  would  be 
expected  to  bestow  upon  his  own  affairs  of  a  like  nature.^® 
Ordinary  care  and  judgment,  not  the  highest,  are  required  of 
him." 


deemed  the  possession  of  the  heirs  or  devisees.  Such  possession^  of  heirs  or 
devisees  shall  be  subject,  however,  to  the  possession  of  the  executor  or  ad- 
ministrator for  all  other  purposes."    Nev.  Comp.  L.  2950. 

The  Nortli  Dakota  Statute  Provides:  "The  heirs  or  devisees  may  them- 
selves or  jointly  with  the  executor  or  administrator  maintain  an  action  for 
the  possession  of  the  real  estate  or  for  the  purpose  of  quieting  title  to  the 
same  against  any  one  except  the  executor  or  adminiatrator.  For  the  pur- 
pose of  bringing  suits  to  quiet  title  or  for  partition  of  such  estate  the 
possession  of  the  executor  or  administrator  is  the  possession  of  the  heirs 
or  devisees.  Such  possession  by  the  heirs  or  devisees  is  subject,  however, 
to  the  possession  of  the  executor  or  administrator  for  the  purposes  of  ad- 
ministration as  provided  in  this  code."    N.  D.  Bev.  Gd.  8159. 

The  Utah  Statute  Provideg:  "For  the  purpose  of  bringing  suits  to  quiet 
title,  or  for  partition  of  such  estate,  the  possession  of  the  executors  or  ad- 
ministrators is  the  possession  of  the  heirs  or  devisees;  such  possession  by 
the  heirs  or  devisees  is  subject,  however,  to  the  possession  of  the  executor 
or  administrator  for  the  purposes  of  administration  aa  provided  in  thiB 
titie."    Utah  Bev.  St.  3913. 

The  Washington  Statute  Provides:  "The  exeeutor  or  administrator  shall 
take  into  his  possession  aU  the  estate  of  the  deceased,  real  and  personal, 
and  collect  aU  debts  due  to  the  deceased."  Wash.  BaL  Cd.  6296  (Pierce's 
Od.  2616). 


7  Sharp  V.  Loupe,  120  Cal.  91,  52 
Pac.  134,  586.  An  executor  has  no 
authority  to  sign  a  petition  for  open- 
ing and  improving  a  creek.  Eahn  v. 
Board  of  Supervisors,  79  GaL  388,  21 
Pae.  849;  Mulligan  v.  Smith,  59  Cal. 
206. 

8  Sharp  V.  Loupe,  120  GaL  91,  62 
Pmc  134,  586. 


•  Estate  of  Kohler,  15  Wash.  613, 
55  Am.  St.  Bep.  904,  47  Pbc  30. 

10  Estate  of  Moore,  96  Gal.  522, 
31  Pac  584;  Elizadale  v.  Murphy, 
4  GaL  App.  114,  87  Pae.  245;  Boyce 
V.  Hampton,  16  Nev.  25;  In  re  Mil- 
lenovich,  5  Nev.  161. 

11  Bea  V.  Hampton,  101  N.  C.  61, 
9  Am.  St  Bep.  81,  7  a  B.  649; 
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§  452.  Management  and  Investment  of  Honeys  * — ^This  role  is 
applicable  to  the  management  of  the  money  and  funds  of  the 
estate.^^  An  executor  or  administrator  who  in  good  faith  de- 
posits moneys  to  the  trust  account  in  a  solvent  bank  of  good  re- 
pute is  not  liable  for  the  loss  thereof  upon  the  subsequent  failure 
or  insolvency  of  the  bank.^'  But  if  he  makes  the  deposit  to  his 
own  credit,  without  any  designation  of  his  representative  capac- 
ity, he  becomes  personally  liable  to  the  estate  for  the  loss,  ^^ 
gardless  of  care  and  prudence.^^  And  if  he  makes  a  deposit  in 
bank,  and  permits  it  to  remain  there  after  the  time  when,  had  he 
fulfilled  his  duty,  it  would  have  been  distributed,  he  and  his 
sureties  are  liable  upon  a  failure  of  the  bank.^^ 

An  administrator  should  be  allowed  to  exercise  his  discretion 
as  to  the  propriety  of  withdrawing  money  belonging  to  the  estate 
from  a  bank.  And  if  in  good  faith  he  does  withdraw  it,  he  does 
not  become  chargeable  with  interest  thereon,  provided  he  does  not 
mingle  it  with  his  own  funds,  use  it  to  his  private  advantage,  de- 
posit it  in  bank  in  his  own  name,  or  neglect  for  a  long  time  to 
settle  his  accounts,  although  the  money  was  not  needed  to  pay  the 
debts  or  expenses  of  administration,  and  would  have  drawn  in- 
terest had  it  been  left  on  deposit. ^^ 


Harria  ▼.  Orr,  46  W.  Va.  261,  76 
Am.  St.  Bep.  815,  33  8.  E.  257;  note 
in  12  Am.  St.  Bep.  311. 

12  Estate  of  Tajlor,  52  Osl  477. 
Where  a  aerioua  question  arises  as 
to  whether  money  in  the  hands  of  an 
executor  belongs  to  the  estate  or  to 
trustees,  he  should  take  steps  to  de- 
termine the  right,  and  if  he  is  im- 
properly charged  with  funds  not  be- 
longing to  the  estate,  his  only  remedy 
is  to  appeal  from  the  decree  settling 
his  accounts;  but  if  he  claims  the 
property  as  assets  of  the  estate,  it 
is  his  duty  to  obtain  it  for  the  es- 
tate, and  he  has  no  right  to  com- 
promise the  claim  of  the  estate  by 
consenting  that  the  tnistees  shall  have 
the  money,  provided  they  pay  the 
debts  and  expenses  of  administration 


out  of  it  Estate  of  Burdick,  112 
Cal.  387,  44  Pac   734. 

18  Estate  of  Kohler,  15  Wash.  615, 
55  Am.  St.  Bep.  904,  47  Pac.  30; 
Officer  V.  Officer,  120  Iowa,  389,  98 
Am.  St.  Bep.  365,  and  note,  94  N. 
W.  947. 

H  Estate  of  Arguello,  97  Cal.  Wy 
31  Pac.  937;  Estate  of  Bane,  120 
Cal.  535,  65  Am.  Bt  Bep.  199,  52 
Pac.  852. 

15  McNabb  ▼.  Wixom,  7  Nev.  163. 

16  Estate  of  McQueen,  44  Cal  584. 
Executors,  having  improperly  with- 
drawn money  from  the  estate  to  par 
a  bookkeeper,  were  held  liable  for 
interest  thereon  at  the  legal  rate  qb- 
til  it  was  repaid  to  the  estate,  in 
Estate  of  Scott,  1  CaL  App.  740, 
83  Fae.  85. 


*8ee  farms  fiAtmberg  290-294,  VoL  Ih 
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An  executor  or  administrator  who  mingles  the  funds  of  the 
estate  with  his  own  or  uses  them  in  his  own  business  may  become 
chargeable  with  interest  thereon.^''  And  he  may  become  liable 
for  interest  on  money  in  his  hands  when  he  unreasonably  delays 
the  settlement  and  distribution  of  the  estate/^  or  on  money  which 
he  loses  through  an  injudicious  loan.^*  But  generally  he  will  be 
charged  only  with  simple  interest,  not  compound,  except  where 
he  has  been  guilty  of  positive  misconduct  or  willful  violation  of 
duty.  In  case  of  mere  negligence,  no  more  than  simple  interest 
is  ever  added  to  the  loss  resulting  therefrom.  In  cases  where  he 
has  mingled  the  funds  of  the  estate  with  his  own  and  used  them 
to  his  private  advantage,  courts  have  charged  him  with  com- 
pound interest,  upon  the  theory  that  he  is  presumed  to  have  re- 
ceived such  profits  from  their  use.  This  rule  is  not  adopted  as  a 
means  of  punishing,  but  rather  for  the  purpose  of  realizing  the 
actual  or  presumed  gains  for  the  benefit  of  the  estate.  Even  then, 
however,  if  the  executor  or  administrator  can  show  that  he  has 
acted  in  good  faith,  and  made  no  greater  profit,  he  will  be  charged 
with  simple  interest  only.  And  whether  in  any  instance  he  is 
chargeable  with  interest  at  all  must  be  determined  by  the  trial 
court  from  all  the  circumstances  of  the  case.  The  rule  charging 
him  with  interest  is  limited  to  cases  in  which  it  is  either  shown 
or  presumed  that  he  has  himself  profited  by  his  acts,  or  has  been 


IT  Estate  of  Pease,  149  Cal.  167, 
85  Pac.  149;  Estate  of  Herteman, 
73  Gal.  545,  15  Pac.  121;  Estate  of 
COark,  53  OaL  355;  Estate  of  Stott, 
52  Cal.  403;  Estate  of  Gasq,  42  Gal. 
288. 

18  Estate  of  Sannent,  123  Oal.  831, 
55  Pac.  1015;  Estate  orHilliard,  83 
Gal.  427,  23  Pac.  393;  Estate  of  San- 
derson, 74  Gal.  215,  15  Pac.  753; 
Harris  v.  Goates,  8  Idaho,  491,  69 
Pac.  475. 

i(>  An  executor  cannot  be  charged 
with  more  than  legal  interest  for 
loss  on  account  of  bad  security,  and 
that  only  in  ease  he  could  reasonabl/ 


have  loaned  at  such  rate.    Estate  of 
Holbert,  48  Gal.  627. 

Where  an  executor  loses  the  prin- 
cipal loaned  by  him  on  real  estate 
securities,  if  the  loan  was  made  in 
good  faith,  he  cannot  be  charged  with 
the  stipulated  rate  of  interest  on  the 
sum  lost.  Estate  of  Holbert,  48  GaL 
627. 

An  administrator  is  not  chargeable 
with  interest  agreed  to  be  paid  on  a 
loan  improperly  made  by  him,  unless 
he  has  collected  or  could  have  collected 
such  interest.  Estate  of  Moorey  78 
Gal.  835,  13  Pao.  880. 
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guilty  of  such  misfeasance  as  to  justify  the  court  in  requiring 
compensation.^ 

In  some  of  the  states  the  statutes  authorize  the  court,  pending 
administration,  to  order  the  investment  of  funds  in  the  hands  of 
the  executor  or  administrator  in  securities  of  the  United  States  or 
of  state,  [aa]  Except  for  this  provision  of  the  law,  it  ordinarily 
is  no  part  of  the  duty  of  an  executor  or  administrator  to  invest 
funds  of  the  estate,  and  any  investment  he  may  make  is  upon  his 
own  responsibility.  He  is  not  entitled  to  any  profit  therefrom, 
but  is  answerable  for  any  loss.^^    His  duty  in  the  management  of 

[aa]  The  OaUfornla  Statute  (0.  O.  P.  1592)  Provides:  ''Pending  the  set- 
tlehient  of  any  estate,  on  the  petition  of  any  person  interested  therein,  and 
npon  good  canse  shown  therefor,  the  court  may  order  any  moneya  in  the 
hands  of  the  executors  or  administrators  to  be  invested  for  the  benefit  of 
the  estate  in  securities  of  the  United  States  or  of  this  State.  Snch  order 
can  only  be  made  after  publication  of  notice  of  the  petition  for  not  less  than 
ten  days  in  some  newspaper,  to  be  designated  by  the  court  or  a  judge 
thereof."    En.  March  20,  1907,  724. 

The  Arizona  Statute  ProYldes:  "Pending  the  settlement  of  any  estate  oa 
the  petition  of  any  party  interested  therein,  the  probate  court  may  order 
any  moneys  in  the  hands  of  the  executors  or  administrators  to  be  invested 
for  the  benefit  of  the  estate  in  securities  of  the  United  States  or  of  this 

20  Wheeler  v.  Bolton,  92  Ckl.  159,  Where  execntors,  without  an  order 

28  Pac.  558;  Estate  of  Sarment,  123  o'  court,  paid  a  family  aUowanco  to 

CaL   331,   55  Pac.    1015;    Estate  of  t^®  widow,  who  was  also  one  of  the 

Marre,   127  CaL   128,  59  Pac.  385;  executors,   they   are  chargeable    with 

Estate  of  Casner,  1  CaL  App.  146,  ^®g*^  interest,  computed  with  annual 

81  Pac.  991.  Testa  upon  so  much  of  the  sum   so 

paid  as  is  not  subsequently  approved 

If  heirs  or  creditors  seek  to  charge  Y>y  the  court.    Miller  v.  Lux,  100  CaL 

an  administrator  with  interest,  they  ^qq    gg  p^^    ^^g    ^^^^ 

must  show  aflirmatively  that  he  kept  ji  Brenbam  v.  Story,  39  CkL  179; 

the  funds  an  unreasonable  length  of  -gstate  of  Knight,  12  CaL  200,  73  Am. 

time,  or  used  the  same  in  his  private  p^  531.  ^^^^  ^f  ^^^y^  ^^  j^  ^ 

business,  or  derived  profit  therefrom.  p^^    ^jg     ^  administrator  is   not 

Walls  V.  Walker,  37  Cal.  424,  99  Am.  ^^a^g^ble    with    interest    on    fund. 

Dec.  290.  which  he  did  not  invest  pending  an 

An    administrator    who    uses    the  appeal.    Estate  of  Davis,  35  Mont. 

funds  of  the  estate  for  his  own  profit  273,  88  Pac.  957. 

is   liable   for   interest   at   the   legal  The    advice    of    counsel    will    not 

rate,    with   annual    rests.     Merrifield  justify  a  loan  upon  bad  security,  if 
▼.    Longmire,    66    CaL    180,    4   Pac.  '    no  abstract  of  the  encumbered  land 

1176 ;   Miller  v.  Lux,  100  GaL  609,  was  furnished.    Estate  of  Holbert,  4a 

86  Pfte.  345^  639.  CaL  627. 
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the  estate  is  usually  confined  to  collecting  and  preserving  the 
assets.^ 

§  468.  Liability  for  Loss  or  Waste  of  Assets.— This  duty,  how- 
ever, he  must  discharge  with  at  least  ordinary  care  and  diligence 
or  be  answerable  for  the  consequences.^    Thus  he  is  chargeable 

temtory.  Sneh  order  can  only  be  made  after  publication  of  notice  of  the 
petition  in  some  newspaper  to  be-  designated  by  the  judge."  Ariz.  Bev. 
St.  1874. 

The  Idaho  Statate  Pxovidas:  "Pending  the  settlement  of  any  estate, 
on  the  petition  of  any  party  interested  therein,  and  upon  good  cause 
shown  therefor,  the  court  may  order  any  moneys  in  the  hands  of  the 
executors  or  administrators  to  be  invested  for  the  benefit  of  the  estate 
in  securities  of  the  United  States  or  of  this  state.  Such  order  can  only 
be  made  after  publication  of  notice  of  the  petition  in  some  newspaper,  to 
be  designated  by  the  court  or  a  judge  thereof."    Ida.  Bev.  St.  5605. 

The  Montana  Statate  Provides:  ''Pending  the  settlement  of  any  estate, 
on  the  petition  of  the  executor,  administrator  or  of  any  one  or  more  of  the 
heirs,  legatees  or  devisees,  the  court  or  judge  may  order  any  moneys  in 
the  hands  of  any  executor  or  administrator  to  be  loaned,  for  such  length  of 
time  as  may  be  requested  by  the  party  petitioning  and  the  court  or  judge 
may  think  to  the  interest  of  the  estate;  and  on  such  security  as  the  court 
or  judge  thereof  may  approve  of,  which  shall  not  be  a  period  of  time  to 
exceed  one  year  at  any  one  time;  but  no  money  shall  be  loaned,  except  on 
United  States,  state,  county,  or  approved  municipal  bonds  or  real  estate 
mortgage  (and  then  only  to  the  extent  of  one-half  of  the  market  value  of 
the  real  estate  so  loaned  upon  the  value  of  said  property,  to  be  estimated 
by  the  judge).  The  term  "real  estate''  as  herein  used,  does  not  include 
mining  property.  Such  order  can  only  be  made  after  notice  in  the  manner 
prescribed  by  the  court  or  judge."    Mont.  G.  C.  P.  2798. 

The  North  Dakota  Statute  Provides:  "Pending  the  settlement  of  any  es^ 
tate  on  the  petition  of  any  party  interested  therein,  the  county  court  may 
order  any  moneys  in  the  hands  of  the  executor  or  administrator  to  be  in- 
vested for  the  benefit  of  the  estate.  tSuch  order  can  only  be  made  after 
publication  of  notice  of  the  petition  in  some  newspaper  to  be  designated 
by  the  judge."    N.  D.  Bev.  Cd.  8202. 

The  South  Dakota  Statute  is  the  same  as  the  North  Dakota,  except  that 
it  specifies  that  moneys  invested  for  the  benefit  of  the  estate  must  be  "in 
securities  of  the  United  States."    S.  D.  Pro.  Cd.  290. 

The  Utah  Statute  Provides:  "Pending  the  settlement  of  any  estate,  on 
the  petition  of  any  party  interested  therein,  and  upon  good  cause  shown 

»  See  section  805,  ante^  »  See  seetion  iSl,  ant& 
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with  the  value  of  the  property  lost  by  his  neglect  to  recoyer  pos- 
session,^ or  by  his  abandonment  of  a  suit  therefor,^  or  by  his 
neglect  to  pay  the  taxes  thereon.^ 

The  wasting  of  an  estate  by  the  personal  representative  of  the 
deceased  was  styled  devastavit  at  the  common  law.  Devastavit  is  a 
violation  of  duty  by  an  ''executor  or  administrator  such  as 
renders  him  personally  responsible  for  mischievous  consequences; 
a  wasting  of  assets ;  a  mismanagement  of  the  estate  and  effects  of 
the  deceased  in  squandering  and  misapplying  the  assets,  contrary 
to  the  duty  imposed''  on  him.^  His  liability  therefor  is  measured 
by  the  amount  which  the  estate  suffers,^  and  the  probate  court  is 
the  tribunal  having  jurisdiction  to  hold  him  to  account.^ 

§  464.  Liability  for  Torti  and  Wrongful  Acts. — ^The  estate  of 
a  deceased  person  cannot  be  held  liable  for  a  tort  committed  bv 
the  executor  or  administrator.  The  liability  is  against  him  per- 
sonally.^  For  example,  an  estate  is  not  responsible  to  the  pledgor 


therefor,  the  court  may  upon  notice  order  any  moneys  in  the  hands  of  the 
executors  or  administrators  to  be  invested  for  the  benefit  of  the  estate  ia 
securities  of  the  United  States  or  other  good  securities  to  be  approved  bj 
the  court  or  judge."    Utah  Bev.  St.  3925. 

"When  the  interests  of  creditors  are  not  prejudiced  thereby,  the  court 
may  prescribe  that  the  business  in  which  the  deceased  waa  engaged  at  tke 
time  of  his  death  may  be  continued  for  such  length  of  time  as  may  be  nec- 
essary to  permit  the  affairs  of  the  estate  to  be  wound  up  to  the  best  advan- 
tage."   Utah  Bev.  St.  3917. 


M  Wheeler  v.  Bolton,  54  OaL  302. 
An  heir  or  devisee  who  seeks  to  charge 
an  executor  for  negligence  in  not  tak- 
ing or  retaining  possession  of  prop- 
erty belonging  to  the  estate  has  the 
burden  of  proof  to  establish  such  neg- 
ligence. Wheeler  v.  Bolton,  92  Cal. 
159,  28  Pac.  558. 

25  Estate  of  Pease,  149  CaL  167, 
85  Pac.   149. 

98  Estate  of  Herteman,  73  CaL  545, 
15  Pac.  121. 

27  Steel  V.  Holladay,  20  Or.  70, 
26  Pac  69,  10  L.  B.  A.  670. 


»  Territory  v.  Bramble,  2  Dak.  189, 
5  N.  W.  945. 

20  Washington  v.  Black,  83  CkL 
295,  23  Pac.  300;  Steel  v.  HoIIaday, 
20  Or.  70,  25  Pac.  69,  10  L.  B.  A. 
670. 

80  Eustace  v.  Johns,  38  CU.  3; 
Toner  v.  Meussdorffer,  123  CaL  462, 
56  Pac  39.  Where  an  administrator 
does  not  pay  over,  as  ordered  bj  a 
decree  of  distribution,  an  action  by 
a  distributee  is  properly  brougbt 
against  him  in  his  individual,  not 
in  his  representative,  capacity.  Mel- 
one  T.  Davis,  67  OaL  279,  7  Pac  703. 
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of  stock  which  the  administrator  sells  without  notice,"  neither 
is  it  answerable  to  the  widow  for  a  misapplication  by  the  admin- 
istrator of  the  proceeds  of  an  insurance  policy  paid  to  him  for 
her.'^  But  an  administrator  may  be  held  liable  individually  for 
a  conversion,^  for  trespass  in  cutting  timber,^  or  for  the  obstruc- 
tion of  a  private  way."  And  it  seems  executors  who  apply  the 
property  of  third  persons  to  the  benefit  of  the  estate  are  liable  in 
both  their  individual  and  representative  capacity.^ 


§  456.  Liability  for  Acts  of  Coezecntor. — Coexecutors  are  not 
liable  to  one  another.  Neither  is  one  executor  liable  to  the  heirs 
for  the  wrongful  acts  of  his  coexecutor,  but  only  for  those  to 
which  he  consents,  or  which,  by  his  own  dereliction  of  duty,  he 
makes  possible.  It  has  been  broadly  stated  that  an  executor  who 
turns  over  assets  which  he  has  received  to  his  coexecutor  becomes 
'  answerable  for  any  misapplication  of  them  by  the  latter.  This, 
while  perhaps  generally  true,  is  not  a  universal  rule,  for  circum- 
stances may  well  arise  which  render  it  not  only  proper  but  neces- 
sary to  make  such  a  transfer  of  assets ;  and  when  there  exists  good 
reasons  for  making  the  transfer,  and  the  executor  acts  in  good 
faith  and  with  reasonable  prudence  in  turning  over  the  assets  to 
his  cotrustee  and  consenting  to  his  control  and  disbursement  of 
them,  he  ordinarily  cannot  be  held  liable  for  their  loss  or  disposi- 
tion. While  the  heirs  may,  under  some  circumstances,  hold  all  the 
executors  liable  for  a  loss  or  misapplication  of  assets,  their  obliga- 
tions are  usually  regarded  as  several,  so  that  a  release  of  one  is 
not  a  discharge  of  the  others.^ 


SI  Yon  Sehmidt  ▼.  Bourn,  60  CaL 
616. 

82  NiekalB  v.  Stanley,  146  Oal.  724, 
81  Pac.  117. 

88  Yon  Sehmidt  ▼.  Bourn,  60  CaL 
616. 

84  United  States  ▼.  Bean,  120  Fed. 
719. 

86  Special  administrators  may  be 
sued  for  an  obstruction  of  a  private 
way  which  thoy  created  or  maintained. 
Hardin  v.  Sin  Qaire,  116  CaL  460, 
47  Pae.  363. 


•s  Collins  ▼.  Denny  Clay  Co.,  41 
Wash.  136,  82  Pac  1012. 

87  Estate  of  Osbom,  87  Cal.  6,  25 
Piae.  157,  11  L.  B.  A.  264;  Estate  of 
Sanderson,  74  CaL  199,  15  Pac  753; 
Cheever  v.  EUis,  144  Mich.  477,  108 
N.  W.  390,  11  L.  B.  A.,  N.  S.,  296. 

Each  executor  of  an  estate  is  re- 
sponsible severally  for  his  own  acts 
and  for  money  or  property  which  has 
come  to  his  own  hands.  Abila  ▼. 
Burnett,  33  CaL  658;  Estate  of  San« 
dezBon  (CaL),  13  Pae.  497. 
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§  456.  Actions  by  and  Against  Executor.* — ^The  codes  declare 
that  **  actions  for  the  recovery  of  any  property,  or  for  the  posses- 
sion thereof,  or  to  quiet  title  thereto,  and  all  actions  founded  upon 
contracts,  may  be  maintained  by  and  against  executors  and  ad- 
ministrators in  all  cases  in  which  the  same  might  have  been  main- 
tained by  or  against  the  respective  testators  or  intestates,  "[b] 
The  right  of  executors  and  administrators  to  maintain  ejectment, 
suits  to  quiet  title,  and  other  actions  in  respect  to  real  estate 
has  been  considered  in  a  previous  chapter;  so  has  their  right  to 
maintain  actions  for  the  possession  or  conversion  of  personal  proi>- 
erty.^  Under  the  foregoing  code  provision,  the  executor  of  a 
deceased  lessor  may  bring  an  action  of  unlawful  detainer  against 

[b]  Tlie  Oallfomla  Statnte  (0.  O.  P.  1582)  ProTides:  ''Actions  for  the 
recovery  of  any  property,  real  or  personal,  or  for  the  posaession  thereof,  or 
to  quiet  title  thereto,  or  to  determine  any  adverse  claim  thereon,  and  all 
actions  founded  upon  contracts,  may  be  maintained  by  and  against  exec- 
utors and  administrators  in  all  cases  in  which  the  same  might  have  been 
maintained  by  or  against  their  respective  testators  or  intestates.''  £]i. 
March  11,  1872.    Amd.  1895,  81. 

The  Arizona  Statute  Proyides:  "Actions  for  the  recoTcry  of  any  prop- 
erty, real  or  personal,  or  for  the  possession  thereof,  or  to  quiet  title  thereto, 
or  to  determine  any  adverse  claim  thereon,  and  all  actions  founded  upon 
contracts,  may  be  maintained  by  or  against  executors  and  administrators 
in  all  cases  in  which  the  same  might  have  been  maintained  by  or  against 
their  respective  testators  or  intestates."  Ariz.  Bev.  St.  1826;  Ariz.  Sees. 
L.  1905,  p.  46. 

The  Idaho,  Montana^  Nevada^  Oklahoma^  Sonth  Dakota,  Waahington  and 
Wyoming  Statutes  are  the  same  as  the  Arizona,  except  that  Nevada  adds 
these  words  at  end  of  the  section:  "in  their  lifetime."  Ida.  Bev.  St.  5551; 
Mont.  C.  C.  P.  2731;  Nev.  Comp.  L.  2951;  Okl.  Bev.  St.  1692;  S.  D.  Pro. 
Cd.  243;  Wash.  Bal.  Cd.  6297  (Pierce's  Cd.  2617);  Wyo.  Bev.  St.  4694. 

The  Arizona  Statute  also  Provides:  "Suits  for  the  recovery  of  personal 
property,  debts  or  damages,  and  suits  of  title  or  for  possession  of  lands,  or 
for  any  rights  attached  or  growing  out  of  the  same,  or  for  any  injury  or 
damage  done  thereto,  may  be  instituted  by  executors,  administrators  or 
guardians  appointed  in  this  territory,  in  like  manner  as  they  could  have 
been  by  their  testator  or  intestate;  and  judgment  in  such  eases  shall  be  aa 
cbncluedve  as  if  rendered  in  favor  of  or  against  such  testator  or  intestate; 

Kn  executor  who  permits  his  co-  lect,  he  permits  him  to  lose  the  es- 

.  executor  to  handle  the  money  of  the  tate.    Hewlett  v.  Beede,  2  CaL  App. 

estate  is  jointly  and  severally  liable  561,  83  Pae.  1086. 
with  him  if,  through  inexcusable  neg-  tt  See  section  808,  ante. 

*3ee  form*  wumbetM  $06-908^  VoU  IL 
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fhe  lessees;^  but  such  an  action  does  not  lie  against  him  when  he 
succeeds  to  the  possession  of  premises  of  which  his  testator  was 
lessee.^  Proceedings  to  condemn  land  under  the  power  of  emi- 
nent domain  may  be  brought  against  an  executor  or  admin- 
istrator.^^ So  may  an  action  to  foreclose  a  mortgage;  he  repre- 
sents the  estate,  and  the  judgment  against  him  binds  the  heirs  and 
devisees,  who  are  not  necessary  parties.^  An  action  to  enforce  <* 
street  assessment  lies  against  an  executor.^  And  where  an  assess- 
ment of  taxes  has  been  made  against  a  special  administrator,  an 

but  such  judgment  may  be  set  aside  by  any  person  interested  for  fraud  or 
collusion  on  the  part  of  such  executor,  administrator  or  guardian."  AriE.- 
Bev.  St.  1297. 

"In  every  suit  against  the  estate  of  ft  decedent  involving  the  title  to 
real  estate,  the  executor  or  administrator,  if  any,  and  the  heirsj  shall  be 
made  parties  defendant."    Ariz.  Bev.  St.  1298. 

The  North  Dakota  Statute  Proyides:  "Except  as  otherwise  prescribed 
in  the  next  section,  actions  for  the  recovery  of  any  property,  real  or  per- 
sonal, or  for  the  possession  thereof,  and  all  actions  founded  upon  contracts 
may  be  maintained  by  and  against  executors  and  administrators  in  all 
cases  and  in  the  same  courts  in  which  the  same  might  have  been  main- 
tained by  or  against  their  respective  testators  or  intestates."  N.  D.  Bev. 
Cd.  8160. 

"No  action  for  the  recovery  of  money  only  shall  be  brought  in  any  of 
the  courts  of  this  state  against  any  executor,  administrator  or  guardian 
upon  any  claim  or  demand  which  may  be  presented  tp  the  county  court 
except  as  provided  in  this  chapter."    N.  D.  Bev.  Cd.  8161. 

"An  executor  or  administrator  may  under  the  direction  of  the  county 
court  maintain  any  action  which  may  be  necessary  to  enforce  his  right  to 
the  possession  of  the  property  and  effects  of  the  decedent,  collect  all  de- 
mands due  the  estate  and  secure  an  accounting  or  settlement  of  any  part- 
nership existing  between  the  decedent  at  or  prior  to  his  death  and  any 
other  person.  He  may  also  prosecute  to  final  judgment  any  action  com- 
menced by  the  decedent  or  by  a  special  administrator,  or  other  administra- 
tor previously  appointed  in  the  same  case."    N.  D.  Bev.  Cd.  8163. 

The  Utah  Statato  is  the  same  as  the  California.    Utah  Bev.  St.  3914. 


»  Knowles  v.  Murphy,  107  CaL  107, 
40  Pac.  111. 

40  Martel  v.  Meehan,  63  CaL  47. 

41  Monterey  Co.  v.  Gushing,  83  CaL 
507,  23  Pac.  700. 

42  Dickey  v.  Gibson,  121  Cal.  276, 
63  Fftic.  704;  Bayly  v.  Muehe,  65  Cal. 
345,  3  Pac.  467,  4  Pac.  486;  Fallon 
v.  Butler,  21  OaL  24,  81  Am.  Deo. 


140;  Peehaud  v.  Binquet,  21  CaL 
76;  McClung  v.  Cullison,  15  Okl.  402, 
82  Pac.  499;  HiH  v.  Lowman,  15 
Wash.  503,  46  Pac.  1042. 

«  Parker  v.  Bemal,  66  Cal.  113,  4 
Pac.  1090.  See,  however,  Phelan  v. 
Dunne,  72  CaL  229,  13  Pac.  662; 
Flinn  v.  Oouley.  139  CaL  623,  73 
F&o.  542. 
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executor  who  succeeds  him  as  custodian  of  the  estate  is  subject 
to  a  suit  for  the  collection  of  the  tax.^  An  action  will  not  lie 
against  an  executor  to  have  a  trust  declared  against  property  of 
the  estate  received  by  the  testator  which  cannot  be  identified  by 
showing  a  separate  and  independent  fund  or  value  readily  dis- 
tinguishable from  all  other  funds;  the  proper  remedy  being  the 
presentation  of  the  beneficiary's  claim  to  the  executor,  and  suit 
thereon  if  rejected.^ 

The  administrator  of  an  insolvent  estate  may,  as  a  representa- 
tive of  the  creditors,  avoid  a  chattel  mortgage  given  by  the  in- 
testate, because  not  filed  or  renewed  in  accordance  with  a  stat- 
utory  requirement,  although  the  suit  is  brought  before  the  claims 
of  creditors  are  filed.^ 

Actions  are  maintainable  by  or  against  a  personal  representative 
on  the  contract  obligations  of  his  decedent.^^  ''In  actions  against 
executors  and  administrators,  founded  upon  promises  made  by  the 
testator  or  intestate  during  his  life,  the  defendant  must  be  sued 
in  his  representative  character ;  he  may  plead  plene  administravit, 
and  the  judgment  will  not  be  against  him  personally,  but  de  bonis 
testatoris.  Not  so,  however,  when  he  is  sued  upon  his  own  prom- 
ise or  obligation,  made  or  incurred  after  the  death  of  the  testator 
or  intestate.    It  is  not  necessary  to  name  the  defendant  as  ex- 


44  San  Francisco  v.  Pennie,  93  GaL 
465,  29  Pac.  66. 

4B  Orcutt  V.  Gould,  117  CaL  316,  49 
Pac  188;  Lathrop  ▼.  Bampton,  81 
Gal.  17,  89  Am.  Dec  141. 

46  First  Nat.  Bank  v.  Ludvigsen,  8 
Wyo.  230,  80  Am.  St.  Bep.  928,  56 
Pac  994,  57  Pac  934. 

47  Sayward  ▼.  Houghton,  119  CaL 
545,  51  Pac  853,  52  Pac  44.  If  an 
administrator  has  obtained  possession 
of  a  note,  no  matter  from  whom, 
the  defendant  cannot,  in  an  action 
brought  on  it,  object  that  it  is  not 
properly  in  his  custody.  Lucas  ▼• 
Todd,  28  Od.  182. 

It  is  no  defense  to  an  action  by  an 
administrator  upon  a  note  due  his  de- 
cedent that,  pending  the  settlement 
of  the  estate,  the  note  was  deposited 


with  a  trust  company  by  order  of 
eourt,   and  was  produced  therefrom 
only  for  the  purpose  of  the  action. 
CornwaU  v.  McElrath    (OaL),  39  Pac 
617. 

Where  the  administrator  refuses  io 
sue  on  a  daim,  the  heirs  or  creditors 
may  do  so.  Trotter  t.  Mutual  B.  F. 
L.  Assn.,  9  S.  D.  596,  62  Am.  St.  Bep. 
887,  70  N.  W.  843. 

An  action  cannot  be  sustained 
against  an  executor  for  services  ren- 
dered the  deceased  during  her  illness, 
by  way  of  friendly  and  neighboriy 
offices,  voluntarily  given  without  re* 
quest.  Dallman  y.  Frank,  1  GaL  App. 
541,  82  Pac  564.  But  an  action  Ilea 
against  an  estate  for  the  reasonable 
value  of  services  performed  for  the 
deceased  on  an  ezprese  or  implied 
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editor  or  administrator,  though  it  has  been  held  that  it  may  be 
done  by  way  of  description,  but  he  may  be  proceeded  against  in- 
dividually, and  a  judgment  de  bonis  propriis  had."^  And  where 
s  cause  of  action  accrues  to  an  executor  or  administrator  after 
the  death  of  the  decedent,  he  may  sue  thereon  in  his  representative 
or  individual  character;  and,  if  the  complaint  states  a  cause  of 
action  in  one  or  the  other,  it  is  sufficient.^ 

When  one  is  sued  aa  personal  representative,  the  complaint 
should  allege  his  appointment  to  office  and  his  acting  in  the  ca- 
pacity of  executor  or  administrator;  otherwise  the  judgment  will 
not  bind  the  estate.^  But  it  is  unnecessary  to  allege  the  facts 
showing  how  he  became  invested  with  his  representative  capacity ; 
it  is  enough  to  allege  that  he  is  executor  or  administrator.^^  And 
if  the  complaint  contains  several  causes  of  actions  separately 


promise  b^  him  to  provide  compensa- 
tion therefor  in  his  wiU.  Snowden 
▼.  Clemens,  5  Colo.  App.  261,  38  Pae. 
476.  As  to  whether  the  law  implies 
a  contract  to  paj  for  services  rendered 
bj  a  member  of  the  decedent 's  family, 
see  Hodge  ▼.  Hodge  (Wash.),  91  Pae. 
764. 

48  MeloiM  ▼.  Davis,  67  Cal.  279,  7 
Pao.  703.  ''An  administrator,  like 
a  trustee  of  an  express  trust,  can  sue 
or  be  sued  without  joining  his  bene- 
ficiaries. The  only  way  an  action  can 
be  brought  against  an  estate  is  to  sue 
the  executor  or  administrator  in  his 
representative  capacity.  The  rule  is 
that  he  cannot  be  sued  in  the  same  ac^ 
tion  de  bonis  propriis  and  de  bonis 
testatoris  or  intestatoris. "  Sterrett 
▼.  Barker,  119  Cal.  494,  51  Pae.  695. 

The  right  to  sue  the  administrator 
was  held  not  waived  by  bringing  an 
action  against  the  heirs  before  his  ap- 
pointment, in  ChurchiU  v.  Woodworth, 
148  Cal.  669,  113  Am.  St.  Bep.  324, 
84  Pae.  155. 

40  Sears  v.  Daly,  43  Or.  346,  73 
Pae*  5.    An  executor  may  sue  individ- 


ually on  a  note  given  by  him  in  his 
official  character.  Burrell  v.  Kern,  34 
Or.  501,  56  Pae.  809. 

50  Flinn  V.  Gouley,  139  CaL  623, 
73  Pae.  582;  Barfleld  v.  Price,  40 
CaL  535. 

Where  the  executors  are  sued  per- 
sonally for  wrongfully  collecting  the 
proceeds  of  an  insurance  policy  pay- 
able to  the  heirs,  the  statement  in 
the  complaint  that,  when  they  col- 
lected such  proceeds,  defendants  were 
acting  as  executors,  is  immateriaL 
Heydenfeldt  v.  Jacobs,  107  Cal.  373, 
40  Pao.  492. 

51  Wise  V.  Williams,  72  Oil.  544, 
14  Pae.  204.  In  an  action  against 
an  executor  it  is  sufficient  to  aUege 
that  the  wiU  was  duly  admitted  to 
probate,  that  letters  testajnentary 
were  issued  to  him,  and  that  he  has 
been  and  now  is  the  duly  appointed, 
qualified  and  acting  executor.  Kirsch 
▼.  Derby,  96  Cal.  602,  31  Pae.  567. 
For  a  similar  holding  in  respeet  to  an 
administrator,  see  Wise  T.  Hogaii|  77. 
CaL  189,  19  Pae.  178. 
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stated,  the  allegation  of  representative  character  need  not  be 
made  in  each  count,  but  only  at  the  conclusion  of  the  complaint.^ 

When  one  sues  as  an  executor  or  administrator,  he  should  al- 
lege matters  showing  his  appointment  as  such,  for  there  is  some 
doubt  as  to  whether  a  simple  allegation  that  he  is  the  ''duly  ap- 
pointed, qualified  and  acting"  representative  is  sufficient.  But  in 
alleging  the  appointment  by  an  order  duly  made,  it  is  unnecessary 
to  recite  the  jurisdictional  facts."  It  is  not  good  ground  of  de- 
murrer that  his  legal  capacity  to  sue  does  not  sufficiently  appear 
on  the  face  of  the  complaint.  That  defect  can  be  taken  advantage 
of  only  by  answer.  The  objection  cannot  be  raised  by  demurrer 
unless  it  appears  from  the  complaint  that  he  has  not  such  capac- 
ity.^ Where  it  is  not  necessary  for  a^plaintiff  to  sue  as  executor 
or  administrator,  all  averments  as  to  his  official  capacity  may  be 
disregarded  as  surplusage." 

In  an  action  by  executors  or  administrators  in  their  representa- 
tive capacity,  the  production  of  their  letters,  or  a  certified  copy 
of  the  record  thereof,  is  sufficient  evidence  of  the  death  of  the 
decedent  and  of  their  appointment  as  his  representative.^.  Where 
a  plaintiff  avers  that  he  is  an  administrator  in  fact  of  his  intes- 


B  Moselej  ▼.  TSLsDtj,  66  GaL  478, 
6  Pae.  134. 

68  Pennie  ▼.  Hildreth,  81  GaL  127, 
182,  22  Pae.  898;  Gollina  ▼.  O'Lav- 
ertj,  136  GaL  81,  68  Pae.  327;  San 
Franeifeo  ete.  Land  Go.  y.  Hartung, 
138  GkL  223,  71  Pae.  837;  Wue  ▼. 
Wmiama,  72  Gal.  544,  14  Pae.  204; 
Jndah  ▼.  Frederieks,  57  GaL  389. 
See  Mnnro  t.  Paeifle  ete.  Go.,  84  GaL 
518,  24  Pae.  303,  for  a  suffident 
allegation  of  representatiye  eapaeitf. 
For  other  authorities  on  this  point, 
see  Lucas  ▼.  Todd,  28  GaL  182 ;  Bojer 
▼.  Bobinson,  26  Wash.  117,  66  Pae. 
119;  Stein  ▼.  Waddell,  37  Wash.  634, 
80  Pae.  184. 

Allegation  and  denial  of  oiBeial  ca- 
pacity is  not  neeeesarj  when  the  ad- 
minifltrator  is  made  a  party  by  order 
ef  court.  Noyes  y.  Young,  32  Mont. 
tse,  79  Pae.  1068. 


Ab  to  the  necessity  of  an  aBegatioB 
that  letters  teetamentaiy  haYO  been 
granted  in  case  of  a  noninterYentioB 
win,  see  Boyer  y.  Bobinson,  26  Wash. 
117,  66  Pae.  119;  and  as  to  the  sufi- 
eieney  of  an  aUegation  that  the  win 
is  a  noninterYontion  testament,  sM 
MiUer  y.  Borst,  11  Wash.  260,  39  Pm. 
662. 

M  Locke  Y.  Elunker,  123  GaL  231, 
55  Pae.  993;  Miller  y.  Luco,  80  OftL 
257,  22  Pae.  195. 

«  Lewis  Y.  Adams,  70  GaL  403,  59 
Am.  Bep.  423,  11  Pae  833.  See,  too, 
Burling  y.  Thompkins,  77  (M.  267, 19 
Pae.  429;  Muneh  y.  Williamson,  24 
Gal.  167. 

M  Garthwaite  y.  Bank  of  Tnlan^ 
134  Gal.  237,  66  Pae.  326;  Broob  T. 
Galderwoody  84  GaL  563, 
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tate,  which  is  not  denied  in  the  answer,  his  failure  to  make  proof 
of  his  right  to  sue  is  not  ground  for  nonsuit.^*^  But  a  general 
denial  to  the  complaint  puts  in  issue  his  position  as  administrator 
80  that  he  must  prove  it."® 

The  power  of  the  legislature  to  provide,  as  it  has  done,  that  in 
suits  for  the  enforcement  of  claims  and  liens  against  an  estate 
only  the  executor  or  administrator  need  be  made  a  party  defend- 
ant is  undoubted.^*  Like  a  trustee  of  an  express  trust,  an 
executor  or  administrator  can  sue  or  be  sued  without  joining  his 
beneficiaries.  The  only  way  in  which  an  action  can  be  brought 
against  the  estate  is  to  sue  him  in  his  representative  capacity. 
He  cannot  sue  or  be  sued  in  the  same  action  in  his  individual 
capacity  and  also  as  an  executor  or  administrator.^  And  a  com- 
plaint in  an  action  brought  against  him  in  his  representative 
capacity  cannot  be  amended  so  as  to  constitute  an  action  against 
him  individually,  for  such  an  amendment  would  change  the  parties 
defendant  and  the  cause  of  action.^  An  action  is  maintainable 
upon  a  joint  promissory  note  against  a  surviving  maker  and  the 
personal  representative  of  the  deceased  maker,  but  any  judgment 


67  Liening  y.  Oould,  13  Cal.  598. 

58  Peimie  ▼.  HUdreth,  81  Cal.  132, 
22  Pac.  398.  An  action  to  foreclose 
ft  mortgage  brought  hj  an  alleged  ex- 
eeator  of  the  mortgagee  cannot  be 
maintained  when  there  ia  no  evidence 
aa  to  when  the  mortgagee  died,  or  to 
prove  that  hia  will  was  ever  admitted 
to  probate,  that  letters  testamentary 
were  ever  issued  to  plaintiff,  or  that 
he  was  in  any  way  qualified  to  act  as 
executor.  Balphs  v.'Hensler,  97  CaL 
296,  32  Pac.  243. 

Bte  McCaughej  ▼.  Lyall  (CaL),  93 
Pac.  681. 

68  Sterrett  ▼.  Barker,  119  CaL  494^ 
61  Pac.  695;  Winterhalter  v.  Work- 
ingmen's  Quarantee  Fund  Assn.,  75 
CaL  245,  17  Pac  1;  Mesmer  v.  Jen- 
kins, 61  CaL  151;  Diaa  v.  PhiUips,  59 
CaL  293;  Cunningham  v.  Ashley,  45 
CaL  485;  Harwood  T.  Marye,  8  CaL 
580. 


A  complaint  against  one  individ- 
ually as  executor  to  recover  money 
paid  on  the  price  of  land  of  the  es- 
tate at  a  sale  which  was  afterward 
vacated,  was  held  bad  for  misjoiner 
in  Schlicker  v.  Hemenway,  110  Cal. 
579,  52  Am.  8t  Sep.  116,  42  Pae. 
1063. 

A  judgment  for  the  plaintiff  in  an 
action  to  recover  a  deposit  on  a  pri- 
vate sale  made  by  executors  wiU  not 
be  reversed  because  entered  against 
them  individually,  the  objection  that 
they  were  sued  as  individuals  and  not 
as  executors  not  having  been  raised  by 
demurrer  or  answer.  Hellman  t. 
^en,  112  CaL  661,  44  Pac  1079. 

Executors  and  administrators  are 
not  necessary  parties  if  judgment  is 
not  asked  against  the  estate.  Burton 
T.  Lies,  21  CaL  91. 

eo  Sterrett  t.  Barker,  119  OiL  492, 
61  Pac  695. 
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against  fhe  latter  must  be  made  payable  out  of  the  estate  in  due 
course  of  administration.^ 

An  action  cannot  be  maintained  by  a  person  in  his  own  right 
against  himself  as  executor  or  administrator,  for  in  whatever 
different  capacities  one  may  act,  he  can  never  contract  with  nor 
maintain  an  action  against  himself.^  It  follows  that  the  assignee 
of  a  mortgage  cannot  institute  foreclosure  proceedings  against  the 
estate  of  a  decedent  of  which  the  mortgagee  is  administrator,  if 
the  assignment  was  made  for  the  sole  purpose  of  having  the  en- 
cumbrance enforced  for  the  benefit  of  the  mortgagee.^  And  the 
widow  of  the  decedent  cannot  maintain  an  action  against  herself 
as  executrix  to  recover  the  amount  she  has  paid  out  for  the 
funeral  expenses  of  the  deceased.^ 

§  457.  Action  by  Executor  for  Ctonvendon  or  Trespass.*— An 
executor  or  administrator  may  maintain  an  action  for  a  trespass 
upon  or  a  conversion  of  the  property  of  the  estate,  whether  the 
wrong  was  committed  during  the  lifetime  of  the  decedent[c]  or 
after  his  death.* 


[c]  Tbe  Oallfomla  Statute  (0.  O.  P.  1583)  Provides:  "EzeeatoTS  and 
admiiiistrators  may  maintain  action  against  any  peraon  who  has  wasted, 
destroyed,  taken,  or  carried  away,  or  converted  to  his  own  nse,  the  goods  of 
their  testator  or  intestate,  in  his  lifetime.  They  may  also  maintain  actions 
for  trespass  committed  on  the  real  estate  of  the  decedent  in  his  lifetime." 
En.  March  11,  1872. 

The  Arizona,  Idaho,  Montana^  North  Dakota^  Oklahoma^  BouUi  Dakota^ 
Utah,  Washington  and  Wyoming  Statutes  are  the  same  as  the  California, 
except  that  Montana  adds  the  words  ''or  damage  to"  after  the  words 
"trespass  committed  on"  in  the  last  sentence.    Ariz.  Bev.  St.  1827;  Ida. 


61  Bostwick  V.  McEroy,  62  OaL  496. 
See,  however,  Humphreys  ▼.  Crane,  5 
Cal.  173;  May  ▼.  Hanson,  6  Cal.  642. 
In  Maples  v.  Geller,  1  Nev.  233,  it 
is  affirmed  that  a  joint  action  cannot 
be  brought  at  law  on  a  partnership 
note  against  the  administrator  of  a 
deceased  member  and  the  survivors. 

62  Byrne  ▼.  Byrne,  94  Cal.  576,  29 
Pac.  1115,  80  Pac.  196;  Norton  y. 
Walsh,  94  Cal.  564,  29  Pac.  1109. 


68  Brown  v.  Mann,  71  CaL  198,  12 
Pac.  51.  Where  the  same  person  owns 
one-half  of  a  mortgage  and  as  execu- 
trix represents  the  other  half,  in  an 
action  to  foreclose  she  properly  ap- 
pears as  plaintiff  jointly  in  the  two 
capacities.  Casey  v.  Gibbons,  136 
Cal.  368,  68  Pac.  1032. 

64  PhilHps  ▼.  Phillips,  18  Mont 
805,  45  Pac.   221. 

6B  See  section  SOS,  ante. 
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§  468.    Action  Against  Executor  for  Conversion  or  Trespass. — 

On  the  other  hand,  an  executor  may  be  sued  for  waste,  trespass, 
conversion,^  or  wrongs  in  the  nature  of  fraud  or  deceit,^  com- 
mitted by  the  deceased  in  his  lifetime,  [d]  An  action  for  the  mis- 
appropriation of  trust  funds  survives  the  death  of  the  wrong- 
doer ;  ^  so  does  an  action  for  procuring  the  appointment  of  a  re- 
ceiver for  a  going  and  solvent  corporation.^ 


§  459.  Action  by  Administrator  on  Bond  of  Executor. — ^An  ad- 
ministrator may,  in  his  own  name,  for  the  use  and  benefit  of  those 
interested  in  the  estate,  maintain  an  action  on  the  bond  of  an  ex- 
ecutor of  a  former  administrator  of  the  same  estate,  [e] 

Rev.  St.  5552;  Mont.  C.  C.  P.  2732;  N.  D.  Rev.  Cd.  8162;  OkL  Rev.  St  1693; 
S.  D.  Pro.  Cd.  244;  Utah  Rev.  St.  3915;  Wash.  BaL  Cd.  6298  (Pierce's  Cd. 
2618) ;  Wyo.  Rev.  St.  4695. 

The  Nevada  Statute  Providas:  ''Ezeentors  or  administrators  may  main- 
tain actions  against  any  person  or  persons,  who  shaU  have  wasted,  de- 
stroyed, taken,  carried  away  or  converted  to  his  or  their  own  use  the  goods 
of  their  testator  or  intestate  in  his  lifetime.  They  may  also  maintain  ac- 
tions for  trespass  committed  on  the  real  estate  of  the  deceased  while  liv- 
ing."   Nev.  Comp.  L.  2952. 

[d]  The  OaUfomla  Statute  (O.  O.  P.  1684)  Proyides:  "Any  person  or  his 
personal  representatives  may  maintain  an  action  against  the  executor  or 
administrator  of  any  testator  or  intestate  who  in  his  lifetime  has  wasted, 
destroyed,  taken,  or  carried  away,  or  converted  to  his  own  use,  the  goods 
or  chattels  of  any  such  person,  or  committed  any  trespass  on  the  real  estate 
of  such  person."    En.  March  11,  1872. 

The  Arizona,  Idaho,  Montana^  Nevada,  OUaluniia,  South  Dakota,  Utah, 
Washington,  and  Wyoming  Statutes  are  the  same  as  the  California,  except 
that  in  place  of  the. words  ''may  maintain  an"  Nevada  uses  the  words 
"shall  have  a  right  of."  Ariz.  Rev.  St.  1828;  Ida.  Rev.  St.  5553;  Mont. 
C.  C.  P.  2733;  Nev.  Comp.  L.  2953;  Okl.  Rev.  St.  1694;  S.  D.  Pro.  Cd.  245; 
Utah  Rev.  St.  3916;  Wash.  BaL  Cd.  6299  (Pierce's  Cd.  2619);  Wyo.  Rev. 
St.  4696. 

[e]  The  OaUfomla  Statute  (O.  O.  P.  1586)  Provides:  "An  administrator 
may,  in  his  own  name,  for  the  use  and  benefit  of  all  parties  interested  in 
the  estate,  maintain  actions  on  the  same  estate."    En.  March  11,  1872. 

66  Coleman  v.  Woodworth,  28  CaL  66  Warren  v.   Robinson,  21  Utah. 

668;  Schwartz  v.  Stode,  26  Nev.  155,       429    61  Pac.  28. 


65  Pac  357,  discussing  the  application 
of  the  statute  of  limitations  to  such 


68  Thornton-Thomas  Mercantile  Co. 


0^^,  V.  Bretherton,  88  Mont  80,  80  Paa. 

67  Fox  V.  Hale  etc.  Min.  Co.,  108      10. 
CaL  475,  41  Pac.  328. 
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§  460.  Necessity  of  Making  Nonacting  Coexecntor  Party.— In 
actions  by  or  against  executors  it  is  unnecessary  to  join  those  as 
parties  to  whom  letters  have  issued  but  who  have  not  qualified,  [f] 

§  461.  Compromise  of  Debts  by  Executor.* — ^The  codes  pro- 
vide that  an  executor  or  administrator  may,  with  the  approba- 
tion of  the  court,  compound  with  debtors  of  the  decedent  and 

The  Arizona,  Idaho,  Montana^  Nevada,  Oklahoma^  Utali,  Waslilngtoii, 
and  Wyoming  Statutes  are  the  same  as  the  California.  Ariz.  Bey.  St 
1830;  Ida.  Eev.  St.  6555;  Mont.  C.  C.  P.  2735;  Nev.  Comp.  L.  2955;  OkL 
Rev.  St.  1696;  Utah  Bey.  St.  3919;  Wash.  Bal.  Cd.  6300  (Pierce's  Gd.  2620); 
Wyo.  Bey.  St.  4700. 

The  North  Dakota  Statute  Proyides:  ''An  executor  or  administrator  may, 
in  his  own  name  for  the  use  and  benefit  of  all  parties  interested  in  the 
estate,  maintain  actions  on  the  bond  of  an  executor,  or  of  any  former 
administrator  of  the  same  estate."    N.  D.  Bey.  Cd.  8164. 

The  South  Dakota  Statute  Proyides:  "An  administrator  may,  in  his  own 
name,  for  the  use  and  benefit  of  all  parties  interested  in  the  estate,  maiii* 
tain  actions  on  the  bond  of  an  executor,  or  of  any  former  administrator  of 
the  same  estate."    S.  D.  Pro.  Gd.  247. 

[f]  The  Calif omU  Statute  (O.  O.  P.  1687)  Providefl:  <'In  actions  by  or 
against  executors,  it  is  not  necessary  to  join  those  as  parties  to  whom  let- 
ters were  issued,  but  who  haye  not  qualified."    En.  March  11,  1872. 

The  Arizona,  Idaho,  Montana,  Oklahoma^  South  Dakota,  and  Wyoming 
Statutes  are  the  same  as  the  California.  Ariz.  Bey.  St.  1831;  Ida.  Bey.  St 
6566;  Mont.  C.  C,  P.  2736;  Okl.  Bev.  St.  1697;  S.  D.  Pro.  Cd.  248;  Wyo. 
Bey.  St.  4701. 

The  Nevada  Statute  Proyides:  "In  actions  brought  by  or  against  exec- 
utors, it  shaU  not  be  necessary  to  join  those  as  parties  who  haye  not  qusli* 
fled. ' '    Ney.  Comp.  L.  2956. 

The  Oregon  Statute  Provides:  "In  an  action  against  several  executors 
or  administrators,  they  shall  aU  be  considered  as  one  person  representJn^ 
their  testator  or  intestate;  and  judgment  may  be  given  and  execution  is- 
sued against  all  of  them  who  are  defendants  in  the  action,  although  the 
summons  be  served  only  on  part  of  them  in  the  same  manner  and  with  like 
effect  as  if  served  on  all,  except  as  provided  in  (section  383)."  Or.  B.  A 
C.  Cd.  382. 

The  Utah  Statute  Provides:  "In  actions  by  or  against  exeeutors,  it  i* 
not  necessary  to  join  those  as  parties  who  may  have  been  apiK>inted  by  the 
court  but  who  have  not  qualified."    Utah  Bev.  St.  3920. 


•Be4  fonm  mtmben  296-297,  Vol  11. 
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compromise  debts  due  the  estate,  [g]  It  would  seem,  however, 
that  executors  and  administrators  have  the  legal  right  to  do  this 
without  any  authorization  of  the  court,  and  that  the  code  pro* 
vision  is  designed  rather  for  their  protection  than  as  a  restriction 
on  their  common-law  powers^®  It  is  proper  to  obtain  the  ap- 
proval of  the  court  before  the  terms  of  a  proposed  compromise 
have  been  definitely  settled ;  and  no  formal  procedure  for  obtain- 
ing it  is  prescribed  by  the  statuteJ^ 

§  462.    Recovery  of  Property  Fraudulently  Transferred  * — 

Property  fraudulently  '^^  disposed  of  by  the  decedent  in  his  lif e- 


'' Executors,  administrators,  or  gnardians  appointed  to  fill  vacancies  may 
be  substituted  for  their  respective  predecessors  in  any  action  to  which 
such  predecessors  were  parties."    Utah  Bev.  St.  4044. 

The  Washington  Statute  Frovldes:  ''In  an  action  against  several  exec- 
utors or  administrators,  they  shall  all  be  considered  as  one  person  repre- 
senting their  testator  or  intestate,  and  judgment  may  be  given  and  execu- 
tion issued  against  all  of  them  who  are  defendants  in  the  action,  although 
the  notice  be  served  only  on  part  of  them  in  the  same  manner  and  with 
like  effect  as  if  served  on  all,  except  as  provided  in  the  next  section." 
Wash.  Bal.  Gd.  5696  (Pierce's  Gd.  1456). 

[g]  The  Oalifomia  Statute  (0.  0.  P.  1688)  ProvldM:  ''Whenever  a 
debtor  of  the  decedent  is  unable  to  pay  all  his  debts,  the  executor  or  ad- 


TO  Moulton  V.  Holmes,  57  Gal.  337; 
Trotter  v.  Mutual  B.  F.  L.  Assn.,  9 
S.  D.  596,  62  Am.  St.  Bep.  887,  70 
N.  W.  843.  A  reduction  of  rent  was 
declared  unwarranted  in  Brosnan  v. 
Kramer,  135  GaL  56,  66  Pac.  979. 

An  administrator  has  the  right  to 
compromise  an  action  prosecuted  or 
defended  by  him  in  good  faith,  with- 
out being  authorized  to  do  so  by  the 
probate  court.  Denney  v.  Parker,  10 
Wash.  218,  38  Pbc.  1018. 

Executor  may,  with  approval  of  the 
probate  court,  compromise  a  suit 
brought  by  him  for  the  wrongful 
death  of  the  decedent.  Hartigan  v. 
Southern  Pae.  Go.,  86  GaL  144,  24 
Pae.  851. 

An  exeentor  should  not  be  charged 


with  an  amount  rebated  from  a  elaim 
due  the  estate  by  way  of  compromise, 
where  he  has  made  diligent  search 
for  property  of  the  debtor  and  finds 
him  apparently  insolvent.  Estate  of 
Bicker,  14  Mont.  153,  35  Pac  960, 
29  L.  B.  A.  622. 

An  agreement  by  an  executor  to  re- 
ceive in  full  satisfaction  of  a  judg- 
ment in  favor  of  the  estate  an  amount 
less  than  that  due  thereon  is  void. 
SiddaU  v.  Glark,  89  GaL  321,  26  Pac 
829. 

71  Mulville  V.  Pacific  Mut.  Life  Ins. 
Go.,  19  Mont.  95,  47  Pac  650. 

7S  As  to  the  necessity  of  alleging 
and  proving  fraud,  see  Daugherty  v. 
Daugherty,  104  Gal.  221,  37  Pac  889; 
Windhans  v.  Boot%  92  GaL  617,  28 
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time,  whether  personal  or  real  estate,  may  be  recovered  by  the 
executor  or  administrator,  [h]  In  order  to  maintain  the  action, 
however,  it  must  appear  that  there  are  creditors  to  be  paid;  that 
there  is  an  insufSciency  of  assets  in  the  hands  of  the  personal 
representative  to  meet  their  demands ;  and  that  their  claims  have 

ministrator,  with  the  approbation  of  the  court,  or  a  judge  thereof,  mnj  eom- 
pound  with  him  and  give  him  a  discharge,  npon  receiving  a  fair  and  just 
dividend  of  his  effects.  A  compromise  may  also  be  authorized  when  it 
appears  to  be  jost,  and  for  the  best  interest  of  the  estate."  £n.  Hareh 
11,  1872.     Amd.  1880,  98. 

The  Arizona,  Idaho,  Montana,  North  Dakota,  Oklahoma,  Soatb  Dakota^ 
Utah  and  Wyoming  Statutes  are  the  same  as  the  California,  except  that  ia 
place  of  the  words  "court,  or  a  judge  thereof,"  Arizona  and  Idaho  have 
the  words  "probate  court  or  judge";  Oklahoma,  the  words  "probate 
judge";  Montana,  Utah  and  Wyoming,  "court  or  judge";  and  North  Da- 
kota and  South  Dakota,  "county  judge."  Ariz.  Bev.  St.  1832;  Ida.  Bev. 
St.  5557;  Mont.  C.  C.  P.  2737;  N.  D.  Kev.  Cd.  8176;  Okl.  Bev.  St.  1698;  a 
D.  Pro.  Cd.  249;  Utah  Bev.  St.  3921;  Wyo.  Bev.  St.  4702. 

The  Nevada  Statute  Provides:  "Whenever  a  debtor  of  a  deceased  person 
shall  be  unable  to  pay  all  his  debts,  the  executor  or  administrator,  with 
the  approval  of  the  district  court  or  judge,  may  compromise  with  aueli 
debtor  and  give  him  a  discharge,  upon  receiving  a  fair  and  just  dividend 
of  his  effects.  A  compromise  may  also  be  authorized  in  any  ease  when 
it  shall  be  made  to  appear  to  the  court  to  be  just  and  for  the  best  interests 
of  the  estate."    Nev.  Comp.  L.  2957. 

The  Oregon  Statute  Provides:  "Whenever  a  debtor  of  a  deceased  person 
is  unable  to  pay  all  his  debts,  an  executor  or  an  administrator,  by  order 
of  the  court  or  judge  thereof,  may  compound  with  him  and  give  him  a  dis- 
charge upon  receiving  a  fair  and  just  proportion  of  his  effects;  but  if  sneh 
compounding  is  procured  or  induced  by  the  false  or  fraudulent  represen- 
tations or  conduct  of  such  debtor,  such  payment  shall  only  operate  to  dis- 
charge a  like  amount  of  the  debt."    Or.  B.  &  C.  Cd.  1211. 

The  Washington  Statute  Provides:  "Whenever  a  debtor  of  a  deceased 
person  shall  be  unable  to  pay  all  his  debts,  the  executor  or  administrator 
may,  with  the  approbation  of  the  superior  court,  compound  with  him  and 
give  him  a  discharge  upon  receiving  a  fair  and  just  dividend  of  his  ef- 
fects."   Wash.  Bal.  Cd.  6301  (Pierce's  Cd.  2621). 

[h]  The  OaUfoxnla  Statute  (0.  0.  P.  1589)  Provides:  "When  there  is  a 
deficiency  of   assets  in  the  hands  of  an  executor  or  administrator,  and 

Pac.  557;  Brown  v.  Perrault,  5  Idaho,  386,  27  Pac  305;  Flynn  v.  Baisle^ 

729,  51  Pac.  752.  35  Or.  268,  76  Am.  St.  Bep.  495,  57 

As  to  what  constitutes  fraud,  and  Pac.  908,  45  L.  B.  A.  645;  Scroggim 

as  to  whether  a  conveyance  without  v.  Schloath,  15  Or.  380,  15  Pac.  635; 

consideration  is  presumptively  fraud-  note  to  Crary  v.  Kurts,  119  Ahl  St 

ulenty  see  Jonee  v«  TaUant,  90  CaL  Bep.  556. 
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been  reduced  to  judgment  or  allowed  by  the  executor  or  admin- 
iatratorJ*  Ordinarily,  the  action  should  be  brought  by  the  ex- 
ecutor or  administrator.  But  if  he  refuses  to  do  so  on  the  de- 
mand of  creditors,  or  if  he  himself  is  the  fraudulent  grantee,  it 
would  seem  clear  that  they  may  maintain  a  suit  in  equity  to  set 
aside  the  conveyanceJ^  A  special  administrator  may,  as  well  as 
a  general  administrator,  recover  property  conveyed  by  his  de- 
cedent in  fraud  of  creditorsJ^    Actions  to  set  aside  a  fraudulent 


when  the  decedent,  in  his  lifetime,  has  eonveyed  any  real  estate,  or  any 
rights  or  interests  therein  with  intent  to  defraud  his  creditors,  or  to  avoid 
any  right,  debt,  or  duty  of  any  person,  or  has  so  conveyed  such  estate  that 
by  law  the  deeds  or  conveyances  are  void  as  against  creditors,  the  executor 
or  administrator  must  commence  and  prosecute  to  final  judgment  any 
proper  action  for  the  recovery  of  the  same;  and  may  recover  for  the  bene- 
fit of  the  creditor  all  such  real  estate  so  fraudulently  conveyed;  and  may 
also,  for  the  benefit  of  the  creditors,  sue  and  recover  all  goods,  chattels, 
rights,  or  credits  which  have  been  so  conveyed  by  the  decedent  in  his  life- 
time, whatever  may  have  been  the  manner  of  such  fraudulent  conveyance." 
En.  March  11,  1872. 

The  Arizona^  Idaho,  Montana^  North  Dakota,  Oklahoma^  South  Dakota* 
Utah,  Washington  and  Wyoming  Statutes  are  the  same  as  the  California, 
except  that  in  place  of  the  words  '^ executor  or  administrator  must," 
Washington  contains  the  words  "executor  or  administrator  may  and  it 
shall  be  his  duty."  Ariz.  Bev.  St.  1833;  Ida.  Bev.  St.  5558;  Mont.  C.  C.  P. 
2738;  N.  D.  Bev.  Cd.  8173;  Okl.  Bev.  St.  1699;  S.  D.  Pro.  Cd.  250;  Utah 
Bev.  St  3922;  Wash.  BaL  Cd.  6302  (Pierce's  Cd.  2622);  Wyo.  Bev.  St. 
4703. 

The  Nevada  Statute  Provides:  "When  there  shaU  be  a  deficiency  of  as- 
sets in  the  hands  of  an  executor  or  administrator,  and  when  the  deceased, 
in  his  lifetime,  shaU  have  conveyed  any  real  estate  or  any  rights  or  inter- 
ests therein  with  intent  to  defraud  his  creditors  or  to  avoid  any  right  debt 


TB  Aigeltinger  v.  Einstein,  143  CaL 
609,  616,  101  Am.  St.  Bep.  131,  77 
Pac.  669;  Murphy  v.  Clayton,  114 
CaL  529,  43  Pac.  613,  46  Pac  460; 
Field  V.  Andrada,  106  QblL  107,  39 
Pac.  323;  Ohm  v.  Superior  Court,  85 
Cal.  547,  20  Am.  St.  Bep.  245,  26 
Pac.  244;  Humphreys  v.  Taylor,  5  Or. 
263. 

As  to  the  suffideney  of  the  com- 
plaint, see  Ackerman  v.  Merle,  137 
CaL   157,   69   Pae.   982;   fright   ▼• 


Ecker,  9  S.  D.  192,  68  N.  W.  326. 

74  Enunons  v.  Barton,  109  Cal.  662, 
42  Pac  303;  Mesmer  v.  Jenkins,  61 
CaL  151;  Fehringer  v.  Commercial 
Nat.  Bank,  23  Utah,  393,  64  Pac 
1108.  In  Oregon  it  has  been  thought 
that  when  an  administrator  is  a  gran- 
tee in  the  deed,  he  may  be  removed. 
Marks  v.  Coats,  87  Or.  611,  62  Pac 
488. 

75  Forde  ▼•  Exempt  Fire  Co.,  60 
CaL  299. 
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conyeyance  may  be  commenced  at  any  time  within  tiiree  yenis 
after  the  judgment  is  recovered  by  the  creditor^* 

If  the  holders  of  the  fraudulent  conveyance  believe  that  there 
is  a  large  margin  of  value  on  the  property  in  excess  of  the  claims 
of  the  creditors  which  should  not  be  handled  by  the  administrator^ 
they  may  pay  off  the  creditors  and  prevent  any  further  action." 
The  fact  that  the  creditors  had  a  judgment  which  was  a  lien  on 
the  property  prior  to  its  conveyance  does  not  affect  the  right  of 
the  administrator  to  have  the  transfer  declared  void  by  judicial 
decreed'  If  a  valid  mortgage  exists  on  the  land,  or  on  a  part  of 
it,  at  the  time  of  the  fraudulent  conveyance,  the  interest  of  the 
mortgagee  cannot  be  subjected  to  the  claims  of  creditors,  but 
only  the  interest  of  the  mortgagor,  which  is  his  right  to  redeem 
from  the  mortgage.^    No  appeal  lies  from  an  order  that  the  ad- 

or  dnty  of  any  person,  or  shall  have  so  conveyed  such  estate  that  by  law 
the  deeds  or  conveyances  are  void  as  against  creditors,  the  executor  or 
administrator  may,  and  it  shall  be  his  duty,  to  commence  and  prosecute  to 
final  judgment  any  proper  action  for  the  recovery  of  the  same  for  the  bene- 
fit of  the  creditors,  and  may  also  for  such  benefit  sue  for  and  recover  all 
goods,  chattels,  rights  or  credits  or  their  value,  which  may  have  been  to 
fraudulently  conveyed  by  the  deceased  in  his  lifetime,  whatever  may  have 
been  the  manner  of  such  fraudulent  conveyance."    Nev.  Gomp.  L.  295S. 

The  Oregon  Statute  Provides:  ''Whenever  the  assets  of  the  estate  are 
Insufficient  to  satisfy  the  funeral  charges,  expenses  of  administration,  and 
the  claims  against  the  estate,  and  the  deceased  shall  in  his  lifetime  have 
made  or  suffered  any  conveyance,  transfer,  or  sale  of  any  property,  real 
or  personal,  or  any  right  or  interest  therein,  with  Intent  to  delay,  hinder, 
or  defraud  creditors,  or  when  such  conveyance,  transfer,  or  sale  has  been 
so  made  or  suffered  that  the  same  is  void  in  law  as  against  creditors,  or 
when  the  deceased  in  his  lifetime  has  suffered,  consented,  or  procured  any 
judgment  or  decree  to  be  given  against  him  with  such  intent  or  in  such 
manner  as  to  be  likewise  void,  it  is  the  duty  of  such  executor  or  adminis- 
trator to  make  application  by  petition  to  the  county  court  or  judge  thereof 
for  leave  to  commence  and  prosecute  to  final  judgment  or  decreo  the 
necessary  and  proper  actions,  suits,  or  proceedings  to  have  such  convey- 
ance, transfer,  sale,  judgment,  or  decree  declared  void,  and  the  property 

76  Forde  v.  Exempt  Fire  Co.,  60  Tt  Ackerman  v.  Merle,  137  CaL  157, 

Cal.  299;  Ohm  v.  Superior  Gourt,  85  69  Pac  982. 

Cal.  548,   20  Am.  St.  Bep.  245,  26  TS  Ackerman  v.  Merle,  137  GaL  157, 

Pac.  244;  Brown  v.  Campbell,  100  CaL  69  Pac  982. 

635,  645,  88  Am.  St.  Bep.  814,  ^  "^  Ackerman  v.  Mfirle,  137  OaL  167, 

Pac.  433.  69  Pae.  983. 
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ministrator  allow  his  name  to  be  used  as  plaintiff  in  an  action  to 
recover  property  alleged  to  have  been  fraudulently  conveyed  by 
the  deceased  in  his  lifetime.^ 

§  463.  Costs  of  Suit  to  Recover  Property. — ^An  executor  or 
administrator  is  not  bound  to  sue  to  set  aside  a  fraudulent  trans- 
fer of  property  which  his  decedent  made  in  his  lifetime,  except  on 
the  application  of  creditors  and  their  paying  or  securing  to  be 
paid  the  costs  and  expenses  of  the  suit.^^  This  rule  is  declared 
by  statute,  [i] 

affected  thereby  discharged  from  the  effect  thereof."  Or.  B.  ft  0.  Gd. 
1196. 

"If  upon  the  application  it  appear  to  anch  court  or  judge  that  the 
assets  are  insuficient  for  the  purposes  specified  in  the  last  section,  and 
that  it  is  probable  that  the  conveyance,  transfer,  Judgment,  or  decree 
was  made,  suffered,  consented  to,  or  procured  with  the  intent  or  in  the 
manner  specified  in  the  last  section,  it  shaU  make  the  order  directing  the 
proceedings  to  be  commenced  and  prosecuted  as  to  any  or  all  of  the 
matters  alleged  in  the  petition  and  necessary  to  supply  the  deficiency  in 
the  assets."  Or.  B.  ft  C.  Cd.  1197. 

[1]  The  OaUfomla  Statute  (0.  0.  P.  1590)  Provides:  "No  executor  or 
administrator  is  bound  to  sue  for  such  estate,  as  mentioned  in  the  preced- 
ing section,  for  the  benefit  of  the  creditors,  unless  an  [on]  application  of 
creditors,  who  must  pay  such  part  of  the  costs  and  expenses  of  the  suit, 
or  give  such  security  to  the  executor  or  administrator  therefor,  as  the 
court,  or  a  judge  thereof,  shall  direct."  En.  March  11,  1872.  Amd. 
1880,  98. 

The  Arisona,  Idaho,  Montana,  North  Dakota^  Sonih  Dakota^  Utali, 
Washington,  and  Wyoming  Statntas  are  the  same  as  the  California,  ex- 
cept that  instead  of  the  words  ^'conrt,  or  a  judge  thereof,"  near  the  end 
of  the  section,  Arizona  and  Idaho  have  the  words  "probate  judge";  Mon- 
tana, "court  or  judge";  and  North  and  South  Dakota,  "judge."  Ariz. 
Eev.  St.  1834;  Ida.  Be  v.  St.  5559;  Mont.  C.  C.  P.  2739;  N.  D.  Be  v.  Cd. 
8174;  S.  D.  Pro.  Cd.  251;  Utah  Bev.  St.  3923;  Wash.  Bal.  Cd.  6303  (Pierce's 
Cd.  2623);  Wyo.  Bev.  St.  4704. 

The  Nevada  Statute  Provides:  "No  executor  or  administrator  shall  bo 
bound  to  sue  for  such  estate  as  mentioned  in  the  preceding  section  for 
the  benefit  of  the  creditors,  unless  upon  application  of  creditors  of  the 
deceased,  nor  [or]  unless  sueh  creditors  shall  pay  the  eosts  and  expense 

80  Estate  of  Ohm,  82  OaL  160,  28  81  Hills  v.  Sherwood,  48  CaL  886| 

Pae.  927.  Maamer  v.  Jenkins^  61  OaL  161. 
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§  464.  Dispositdon  of  Estate  Becovered. — ^All  the  real  ^tate 
so  recovered  must  be  sold  for  the  payment  of  debts  in  the  same 
manner  as  if  the  decedent  had  died  seised  thereof.  The  pro- 
ceeds of  any  personal  property  so  recovered  most  be  appro- 
priated to  the  payment  of  debts  in  the  same  manner  as  other 
property  in  the  hands  of  the  executor  or  administrator,  [j] 

of  snch  litigation,  or  give  saeh  seenrity  therefor  as  the  court  or  judge 
■haU  direct."    Nev.  Gomp.  L.  2959. 

The  Oklahoma  Statute  ProvldM:  ''No  exeeator  or  administrator  is 
bound  to  sue  for  such  estate  as  mentioned  in  the  preceding  section,  for 
the  benefit  of  the  creditors,  unless  on  application  of  creditors,  who  must 
pay  such  part  of  the  coats  and  expenses  of  the  suit,  or  give  such  security 
therefor  to  the  executor  or  administrator,  as  the  judge  shall  direct."  OkL 
Bev.  St  1700. 

[J]  The  OaUfocnla  Statute  (0.  0.  P.  1591)  Provides:  ''All  real  estate 
so  recovered  must  be  sold  for  the  payment  of  debts,  in  the  same  manner  as 
If  the  decedent  had  died  seized  thereof,  upon  obtaining  an  order  therefor 
from  the  court;  and  the  proceeds  of  all  goods,  chattels,  rights,  and  credits 
m  recovered  must  be  appropriated  in  payment  of  the  debts  of  the  de- 
cedent in  the  same  manner  as  other  property  in  the  hands  of  the  executor 
or  administrator.  The  remainder  of  the  proceeds,  after  all  the  debts  of 
the  decedent  have  been  paid,  must  be  paid  to  the  person  from  whom  such 
property  was  recovered."    En.  March  11,  1872.    Amd.  1880,  98;  1907,  724. 

The  Arizona  Statute  Provides:  "All  real  estate  so  recovered  must  be 
sold  for  the  pajrment  of  debts  in  the  same  manner  as  if  the  decedent  had 
died  seised  thereof,  upon  obtaining  an  order  therefor  from  the  probate 
court;  and  the  proceeds  of  all  goods,  chattels,  rights  and  credits  so  re- 
covered  must  be  appropriated  in  payment  of  the  debts  of  the  decedent 
in  the  same  manner  as  other  property  in  the  hands  of  the  executor  or 
administrator."    Ariz.  Bev.  St  1835. 

The  Idaho,  Montana,  North  Dakota,  Oklalioma>  Soath  Dakota^  Utalu 
Washington,  and  Wyoming  Statutes  are  the  same  as  the  Arizona,  except 
that  in  place  of  the  words  "probate  court,"  Montana  uses  the  words 
"court  or  judge";  North  and  South  Dakota,  "county  court";  and  Utah, 
Washington  and  Wyoming,  the  word  "court"  Ida.  Bev.  St  5560;  Mont 
0.  C.  P.  2740;  N.  D.  Bev.  Cd.  8175;  Okl.  Bev.  St  1701;  S.  D.  Pro.  Cd.  252; 
Utah  Bev.  St.  3924;  Wash.  Bal.  Cd.  6304  (Pierce's  Cd.  2624);  Wyo.  Bev. 
St.  4705. 

The  Nevada  Statute  Provides:  "All  real  estate  so  reeovered  shall  be 
sold  for  the  payment  of  debts  in  the  same  manner  as  hereinbefore  pre* 
scribed  for  sales  of  real  estate  by  executors  or  administrators,  and  the 
proceeds  of  all  goods,  chattels,  rights  or  credits  so  received  shall  be  applied 
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§  466.    Settlement  of  Partnenhip  Interests  of  Decedent.* — 

When  the  decedent  at  the  time  of  his  death  was  a  member  of  a 
partnership,  the  surviying  partner  has  the  right  to  continue  in 
possession  of  the  partnership  property  and  settle  the  business 
of  the  firm,  but  the  interest  of  the  deceased  therein  must  be 
inventoried  and  appraised.  The  surviving  partner  must  settle 
the  affairs  of  the  partnership  without  delay,  account  with  the 
executor  or  administrator,  and  pay  over  such  balances  as  may 
from  time  to  time  be  payable  to  him,  in  right  of  the  decedent. 
The  court  may,  whenever  it  appears  necessary,  compel  the  sur- 
viving partner  to  i:ender  an  account;  and  the  executor  or  admin- 
istrator may  maintain  against  him  any  action  which  the  deceased 
could  have  maintained,  [k] 

The  partnership  property  is  assets  of  the  firm,  and  subject  to 
the  exclusive  control  and  management  of  the  surviving  partner. 

in  payment  of  debts  in  the  same  manner  as  other  personal  property  in  the 
hands  of  the  executor  or  administrator."     Nev.  Comp.  L.  2960. 

The  Oregon  Statnte  Provides:  "The  property  recovered  by  means  of 
any  proceeding  in  pursuance  of  the  last  two  sections  is  to  be  sold  and  ap- 
propriated to  supply  the  deficiency  mentioned  in  section  1193  in  the  same 
manner  as  other  like  property;  but  the  right  to  or  interest  in  the  sur- 
plus, if  any,  remains  aa  if  such  proceedings  had  not  been  allowed  or  com- 
menced."   Or.  B.  &  C.  Cd.  1198. 

[k]  The  CaUfomia  Statnte  (0.  0.  P.  1686)  Provides:  ''When  a  part- 
nership exists  between  the  decedent,  at  the  time  of  his  death,  and  any 
other  person,  the  surviving  partner  has  the  right  to  continue  in  possession 
of  the  partnership,  and  to  settle  its  business,  but  the  interest  of  the  de- 
cedent in  the  partnership  must  be  included  in  the  inventory,  and  be  ap- 
praised as  such  other  property.  The  surviving  partner  must  settle  the 
affairs  of  the  partnership  without  delay,  and  account  with  the  executor  or 
administrator,  and  pay  over  such  balances  as  may  from  time  to  time  be 
payable  to  him,  in  right  of  the  decedent.  Upon  the  application  of  the 
executor  or  administrator,  the  court,  or  a  judge  thereof,  may,  whenever 
it  appears  necessary,  order  the  surviving  partner  to  render  an  account, 
and  in  case  of  neglect  or  refusal  may,  after  notice,  compel  it  by  attach- 
ment; and  the  executor  or  administrator  may  maintain  against  him  any 
action  which  the  decedent  could  have  maintained."  En.  March  11,  1872. 
Amd.  1880,  98. 

The  Arizona  and  Idaho  Statutes  are  the  same  as  the  California,  except 
that  after  the  words  'Ho  be  appraised"  Arizona  adds  the  words  "and 
appropriated";  and  in  place  of  the  words  "eoart|  or  a  judge  thereof"; 


*Bee  forau  wimhers  £98-301,  Vol.  II. 
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It  is  not  assets  in  the  hands  of  the  executor  or  administrator. 
Only  the  residuum  of  the  firm  assets,  after  the  partnership  affairs 
are  wound  up  and  the  debts  paid,  become  assets  of  the  estate  in 
his  hands.  He  has  no  authority  to  intermeddle  with  partnership 
affairs,  except  to  call  upon  the  surviving  partner  to  dose  np 
the  affairs  of  the  firm  and  account  for  the  share  of  the  surpliu 
belonging  to  the  estate.  The  authority  of  the  executor  or  ad- 
ministrator is  limited  to  settling  the  affairs  of  the  estate,  paying 

Arizona  and  Idaho  use  the  words  ''probate  jadge.''  Ariz.  Be  v.  St.  18S9; 
Ida.  Bev.  St.  5554. 

The  Montana  Statute  Provides:     ''When  a  partnership  exists   betweea 
the  decedent,  at  the  time  of  his  death,  and  any  other  person,  the  surviving 
partner  has  the  right  to  continue  in  possession  of  the  partnership,  and  to 
settle  its  business,  but   the  interest  of  the  decedent  in   the   partnership 
must  be  included  in  the  inventory  and  be  appraised  aa  other   property. 
Tlie  surviving  partner  must  give  a  bond  with  sufficient  sureties   in  favor 
of  the  executor  or  administrator  in  a  sum  at  least  equal  to  the  value  of 
the  interest  of  the  deceased  partner  in  the  property  of  the  partnerahipw 
The   amount    of    said    bond    must    be    fixed    and    the    bond   approved    bj 
the  judge.    In  case  he  fails  to  give  such  bond,  the  court  or  judge  may 
compel  its  execution  by  attachment  or  other  proper  order.     The  surviving 
partner  must  settle  the  affairs  of  the  partnership  without  delay,   and  ae- 
count  with  the  executor  or  administrator,  and  pay  over  such  balances  as 
may  from  time  to  time  be  payable  to  him,  in  right  of  the  decedent.    Upon 
the  application  of  the  executor  or  administrator,  the  court  or  judge  may, 
whenever  it  appears  necessary,  order  the  surviving  partner  to  render  aa 
account,  and  in  ease  of  neglect  or  refusal  may,  after  notice,  compel  it  by 
attachment;  and  the  executor  or  administrator  may  maintain  against  him 
any   action   which   the   decedent   could   have   maintained.     The   surviving 
partner  is  a  trustee  of  the  estate  or  interest  of  the  deceased  partner  in 
the  property  of  the  partnership,  for  every  purpose,  and  the  court  or  judge 
may  require  the  surviving  partner  to  account  at  any  time."     Mont.  C 
C.  P.  2734. 

The  Nevada  Statnta  Provides:  "When  there  was  a  partnership  existing 
between  the  testator  or  intestate  at  the  time  of  his  death,  and  any  other 
person,  the  surviving  partner  shall  have  the  right  to  eontinue  in  posses- 
sion of  the  effects  of  the  partnership,  and  to  settle  its  business,  but  the 
interest  of  the  deceased  shall  be  included  in  the  inventory,  and  appraised 
as  other  property.  The  surviving  partner  shall  proceed  to  settle  the  affairs 
of  the  partnership  without  delay,  and  shall  account  to  the  executor  or  ad- 
ministrator, and  pay  over  such  balance  as  may  from  time  to  time  be  pay- 
able to  him  in  right  of  his  testator  or  intestate.  Upon  the  application 
of  the  executor  or  administrator,  the  district  judge  may,  whenever  it 
may  appear  necessary,  order  the  surviving  partner  to  render  an  account^ 
and  in  case  of  neglect  or  refusal,  may,  after  aoticsi  eompel  it  by  attach- 
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the  debts,  and  distributing  the  remainder,  under  the  direction 
of  the  probate  court.  When  the  firm  is  dissolved  by  one  of  the 
members,  its  assets,  debts  and  credits  remain  as  distinct  from 
those  of  the  late  members,  until  its  affairs  are  wound  up,  as  be- 
fore the  dissolution.^  Should  it  occur  that  all  the  partners  die, 
then  the  assets,  debts  and  credits  of  the  partnership  do  not  be- 

ment;  and  the  executor  or  administrator  may  maintain  against  him  any 
action  which  the  deceased  could  have  maintained."    Nev.  Oomp.  L.  2954. 

The  North  Dakota  Statute  Provides:  "In  case  of  the  death  of  one 
partner  the  surviving  partner  or  partners  must  make  a  full,  true  and  com- 
plete inventory  of  the  property  of  the  eopartnership  with  a  list  of  aU  the 
liabilities  thereof  at  the  time  of  the  death  of  the  deceased  partner  and 
deliver  the  same  to  the  executor  or  administrator  of  such  deceased  partner, 
or  to  the  county  court,  and  must  give  a  good  and  sufficient  bond  to  such 
executor  or  administrator  to  be  approved  by  the  county  court.  Such  sur- 
viving partner  or  partners  have  the  right  to  continue  in  possession  of  the 
effects  of  the  partnership,  pay  its  debts  out  of  the  same  and  settle  its 
business;  but  must  proceed  thereto  without  delay  and  account  with  the 
executor  or  administrator  and  pay  over  such  balance  as  may  from  time 
to  time  be  payable  to  him  in  the  right  of  the  decedent.  Upon  the  ap- 
plication of  the  administrator  or  executor  the  county  court  may,  when- 
ever it  appears  necessary  after  citation,  order  such  surviving  partner  to 
deliver  an  inventory  or  render  an  account,  and  may  enforce  the  order 
as  in  other  cases."    N.  D.  Bev.  Gd.  8075. 

The  Oklahoma  Statate  is  the  same  as  the  South  Dakota,  except  that  the 
word  "probate"  is  used  in  place  of  the  word  "county"  in  every  in- 
stance.    Okl.  Bev.  St.  1695. 

The  Oregon  Statate  Provides:  "The  executor  or  administrator  of  a  de- 
ceased person,  who  was  a  member  of  a  eopartnerahip,  shall  include  in  the 
inventory  of  such  person's  estate,  in  a  separate  schedule,  the  whole  of  the 
property  of  such  partnership;  and  the  appraisers  shall  estimate  the  value 
thereof,  and  also  the  value  of  such  person's  individual  interest  in  the 
partnership  property,  after  the  payment  or  satisfaction  of  aU  the  debts 
and  liabilities  of  the  partnership."    Or.  B.  ft  C.  Cd.  1128. 

"After  the  inventory  is  taken,  the  partnership  property  shaU  be  in  the 
custody  and  control  of  the  exeentor  or  administrator  for  the  purposes  of 
administration,  unless  the  surviving  partner  shaU,  within  five  days  from 
the  filing  of  the  inventory,  or  soeh  further  time  as  the  court  or  judge 
may  allow,  apply  for  the  administration  thereof,  and  give  the  undertaking 
therefor  hereinafter  prescribed."     Or.  B.  ft  C.  Gd.  1129. 

"If  the  surviving  partner  apply  therefor,  as  provided  in  the  last  sec- 
tion, he  is  entitled  to  the  administration  of  the  partnership  estate,  if  he 

tt  Gleason  v.  White,  84  GU.  258;  tate  of  Anerbaeh,  23  Utah,  529,  65 
Tompkins  v.  Weeks,  26  Gal.  51;  £i-      Vmc  483. 
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come  confused  with  the  estate  of  the  last  survivor,  but  continue 
a  separate  existence,  and  the  rights  of  the  successors  or  repre- 
sentatives of  the  several  partners  can  be  determined  only  hj  a 
court  of  equity,  which  has  the  authority  and  machinery  for  set- 
tling these  rights  by  an  appropriate  decree.^  Ordinarily,  how- 
ever, the  code  gives  a  surviving  partner  ample  power  to  take 

have  the  qualification  and  eompeteney  required  for  a  general  adminis- 
trator. He  is  denominated  an  administrator  of  the  partnership,  and  his 
powers  and  duties  extend  to  the  settlement  of  the  partnership  business 
generally,  and  the  payment  or  transfer  of  the  interest  of  the  deceased  in 
the  partnership  property  remaining  after  the  payment  or  satisfaction  of 
the  debts  and  liabilities  of  the  partnership,  to  the  executor  or  general 
administrator  within  six  months  from  the  date  of  his  appointmenty  or 
such  further  time,  if  necessary,  as  the  court  or  judge  may  aUow.  In  the 
exercise  of  his  powers  and  the  performance  of  his  duties,  the  adminis- 
trator of  the  partnership  is  subject  to  the  same  limitation  and  liabilities, 
and  control  and  jurisdiction  of  the  court,  as  a  general  administrator."  Or. 
B.  ft  C.  Cd.  1130. 

"The  undertaking  of  the  administrator  of  the  partnership  shaU  be  ia 
a  sum  not  less  than  double  the  value  of  the  partnership  property,  and 
shall  be  given  in  the  same  manner  and  be  to  the  same  effect  as  the  under- 
taking of  a  general  administrator.''    Or.  B.  &  G.  Gd.  1131. 

"In  case  the  surviving  partner  is  not  appointed  administrator  of  the 
partnership,  the  administration  thereof  devolves  upon  the  executor  or 
general  administrator;  but  before  entering  upon  the  duties  of  such  ad- 
ministration he  shall  give  additional  undertaking  in  double  the  value  of 
the  partnership  property."    Or.  B.  ft  G.  Gd.  1132. 

"Every  surviving  partner,  on  the  demand  of  an  executor  or  admin- 
istrator of  a  deceased  partner,  shall  exhibit  and  give  information  concern- 
ing the  property  of  the  partnership  at  the  time  of  the  death  of  the  de- 
ceased partner,  so  that  the  same  may  be  correctly  inventoried  and  ap- 
praised; and  in  case  the  administration  thereof  shall  devolve  upon  the 
executor  or  administrator,  such  survivor  shall  deliver  or  transfer  to  him 
on  demand  all  the  property  of  the  partnership,  including  aU  books,  papers, 
and  documents  pertaining  to  the  same,  and  shall  afford  him  aU  reason- 
able information  and  facilities  for  the  performance  of  the  duties  of  his 
trust."    Or.  B.  ft  G.  Gd.  1133. 

"Any  surviving  partner  who  shall  refuse  or  neglect  to  comply  with  the 
requirements  of  the  last  section  may  be  cited  to  appear  before  the  court 
or  judge,  and  unless  he  show  cause  to  the  contrary,  the  court  or  judge 
shall  require  him  to  comply  with  such  section  in  the  particular  complained 
of."    Or.  B.  ft  G.  Gd.  1134. 

The  South  Dakota  Statute  Provides:  "When  a  partnership  exists  be- 
tween the  decedent,  at  the  time  of  his  death,  and  any  other  person,  ths 

•t  Theller  v.  Such,  57  QblL  447. 
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possession  of  the  firm  assets  and  wind  up  its  affairs,  and  he  there- 
fore does  not  need  the  assistance  of  a  court  of  equity.  It  follows 
that  he  cannot  maintain  an  action  against  the  personal  repre- 
sentative of  the  deceased  partner  for  an  accounting  of  partner- 
ship affairs.^  He  has  power  to  do  all  things  necessary  to  the 
winding  up  of  the  partnership  affairs,  but  he  can  do  nothing  not 

soryiving  partner  shall  immediately,  in  eompanj*  with  the  executor  or 
administrator,  or  some  other  person  or  persons,  to  be  appointed  by  the 
judge  of  the  eonntj  court,  take  and  furnish  to  said  executor  or  admin- 
istrator a  correct  and  full  inventory,  and  a  fair  and  just  appraisement  of 
all  partnership  property  and  assets  held  and  belonging  to  himself  and  the 
deceased  partner,  after  which  the  surviving  partner  shall  settle  the  busi- 
ness of  the  co-partnership.  The  surviving  partner  shaU  settle  the  affairs 
of  the  partnership  without  delay,  and  account  with  the  executor  or  ad- 
ministrator and  pay  over  such  balances  as  may  from  time  to  time  be  pay- 
able to  him  in  right  of  the  decedent.  Upon  the  application  of  the  exec- 
utor or  administrator,  the  judge  of  the  county  court  shall  in  all  cases  re- 
quire the  surviving  partner  to  give  a  good  and  sufficient  bond,  to  be  ap- 
proved by  the  judge  of  the  county  court,  for  the  honest  and  faithful  dis- 
posal of  the  interest  of  the  decedent  in  the  copartnership,  and  the  prompt 
payment  of  the  proceeds  thereof  over  to  the  executor  or  administrator,  and, 
in  ease  of  neglect  or  refusal,  may,  after  notice,  compel  it  by  attachment; 
and  the  executor  or  administrator  may  maintain  against  him  any  action 
whieh  the  decedent  could  have  maintained.''    8.  D.  Pro.  Gd.  246. 

Tha  Utali  Statnte  Provides:  "When  a  partnership  exists  between  the 
decedent,  at  the  time  of  hia  death,  and  any  other  person,  the  surviving 
partner  has  the  right  to  continue  in  possession  of  the  partnership,  and  to 
settle  its  business,  but  the  interest  of  the  decedent  in  the  partnership 
must  be  included  in  the  inventory  and  be  appraised  as  other  property.  The 
surviving  partner  must  settle  the  affairs  of  the  partnership  without  delay 
and  aceount  with  the  executor  or  administrator,  and  pay  over  such  balances 
as  may  from  time  to  time  be  payable  to  him  in  right  of  the  decedent. 
Upon  the  application  of  the  executor  or  administrator,  the  court  or  judge 
may,  whenever  it  appears  necessary,  order  the  surviving  partner  to  give 
a  bond  in  a  prescribed  sum  or  render  an  aceount,  and  in  case  of  neglect  or 
refusal  may,  after  notice,  compel  it  by  attachment;  and  the  executor  or 
administrator  may  maintain  against  him  any  action  which  the  decedent 
could  have  maintained.''     Utah  Bev.  St.  391S. 

Tha  Washington  Statnte  is  practically  the  same  as  the  Oregon.  Wash. 
Bal.  Gd.  6188,  6189,  6190,  6191,  6192,  6193,  6194  (Pierce's  Gd.  2481,  2482, 
2483,  2484,  2485,  2486,  2487). 

The  Wyoming  Statnte  Provides:  ''When  a  partnership  exists  between 
the  decedent  at  the  time  of  his  death,  and  any  other  person  or  persons,  the 

s«  People  V.  Myers,  70  OaL  582,  12  Pae.  719. 
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indispensable  to  that  end;  and  this  power  includes  anfhority 
to  prosecute  a  claim  for  unliquidated  damages  in  favor  of  the 
firm" 

The  surviving  partner  must  settle  the  partnership  affairs  with- 
out delay,  and  account  with  the  executor  or  administrator  and 
pay  over  to  him  such  balances  as  may  from  time  to  time  be  pay- 
able to  him,  in  right  of  the  testator.^    His  duty  is  not  to  account 

surviving  partner  or  partners  have  the  right  to  continue  in  possessioii  of 
the  partnership  and  to  settle  its  business,  but  the  interest  of  the  deeedent 
in  the  partnership  must  be  included  in  the  inventory,  and  be  appraised 
as  other  property.  The  surviving  partner  or  partners  must  settle  the  affain 
of  the  partnership  without  delay,  and  account  with  the  executor  or  ad- 
ministrator, and  pay  over  such  balance  as  may,  from  time  to  time,  be  pay- 
able to  him,  in  the  right  of  the  deeedent.  Upon  the  application  of  the 
executor  or  administrator  the  court,  or  judge  thereof,  or  commissioBer 
or  derk,  may,  whenever  it  appears  necessary,  order  the  surviving  partner 
or  partners  to  render  an  account;  and  in  case  of  neglect  or  refusal,  najr, 
after  notice,  compel  it  by  attachment;  and  the  executor  or  administiator 
may  maintain  against  such  surviving  partner  or  partners  any  action  whieii 
the  decedent  could  have  maintained."     Wyo.  Bev.  St.  4697. 

"Every  such  surviving  partner  must,  within  fifteen  days  after  the  deatb 
of  his  copartner,  execute  and  file  with  the  clerk  of  the  district  court,  a 
bond  to  the  State  of  Wyoming,  with  two  or  more  sufficient  sureties,  to  be 
approved  by  the  district  court,  or  a  judge  thereof,  a  commissioner  or  clerk. 
In  form,  the  bond  must  be  joint  and  several  and  the  penalty  must  not  b« 
leas  than  twice  the  value  of  the  partnership  property,  which  value  must  bt 
ascertained  by  the  district  court,  or  the  above  named  officers,  by  examia- 
ing  on  oath  the  surviving  partner  or  partners,  and  any  other  persons,  sad 
the  sureties  must  justify  on  written  oath,  made  a  part  of  said  bond,  ia 
double  the  amount  of  their  individual  undertaking."    Wyo.  BeT.  St  4698. 

"In  case  of  the  neglect  or  refusal  of  any  such  surviving  partner  to 
execute  and  file  a  bond  as  provided  in  section  four  thousand  six  hundred 
and  ninety-eight,  then  the  district  court,  or  judge  thereof,  or  commissioaer 
or  clerk,  shall  place  the  executor  or  administrator  of  the  decedent  in  charge 
and  custody  of  the  partnership  property,  after  the  said  executor  or  ad- 
ministrator shall  have  executed  and  filed  a  bond,  as  herein  provided,  for 
the  execution  and  filing  of  by  the  surviving  partner,  and  sueh  executor 
or  administrator  shall  have  the  same  authority  and  power  to  settle  the 
affairs  of  the  partnership  as  would  the  surviving  partner  had  he  executed 
and  filed  a  bond,  as  herein  provided."    Wyo.  Bev.  St.  4699. 

ss  Berson  v.  Ewing,  84  Gal.  89,  23  CaL  113.    An  administrator  of  a  ^ 

Pae.  1112.  ceased  partner  is  entitled  to  reeoTer 

M  Estate  of  Sylvester,  105  Gal.  189,  from   the  surviving  partner  all  tlM 

38  Pac.  648;  Louis  v.  Elfelt,  89  Cal.  profits  of  the  realty,  as  well  as  that 

547,  26  Pae.  1095;  People  v.  Hill,  16  of  the  personalty,  that  belonged  to 
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with  the  heirs,  bnt  with  the  executor  or  administrator,  regard- 
less of  whether  the  firm  assets  are  real  or  personal  property.^'' 
Cases  have  arisen,  however,  where  a  sole  heir  has  been  permitted 
to  hold  the  surviving  partner  accountable,  when  no  action  had 
been  brought  by  the  executor  or  administrator  for  that  purpose.®* 

The  right  to  demand  an  account  includes  the  right  to  have 
such  a  detailed  statement  of  the  partnership  affairs  as  will 
afford  information  of  the  condition  of  the  business  and  of  the 
accounts  between  the  parties  themselves.  And  as  an  incident 
to  the  power  of  the  court  to  enforce  an  accounting,  it  may  ex- 
amine witnesses  to  determine  the  sufiSciency  of  the  account  as 
filed.  The  court's  authority,  however,  is  limited  to  .requiring 
the  surviving  partner  to  account;  it  has  no  authority  to  settle 
and  adjust  accounts  between  him  and  the  representative  of  the 
deceased.^  The  failure  of  the  executor  to  apply  for  an  order 
requiring  the  surviving  partner  to  account  is  no  reason  for  the 
court  to  refuse  to  settle  the  annual  account  of  the  executor,  which 
is  intended  only  to  show  what  property  he  has  received  and  what 
disposition  he  has  made  of  it.^ 

In  California  a  surviving  partner  cannot  collect  from  the  gen- 
eral assets  of  his  partner's  estate  a  debt  due  by  the  decedent  to 
the  partnership,  without  first  complying  with  section  fifteen  hun- 
dred and  eighty-five  of  the  Code  of  Civil  Procedure  and  ascer« 
taining  if  the  firm  assets  will  pay  the  firm  debts.^^ 

In  Oregon,  a  surviving  partner  cannot  partition  the  real  estate 
of  the  firm.^  And  where  he  has  been  appointed  executor  of  the 
deceased  partner's  will,  his  first  duty  is  to  settle  the  partnership 
•state,  and  afterward  the  individual  estate  of  the  decedent.^  Al- 
though both  the  administrator  of  a  partnership  estate  and  the  ad- 
ministrator of  an  individual  are  appointed  by  and  are  under  the 

the  estate,  though  the  partner  may  ^  Andrade  t.  Superior  Court,  75 

have  purchased  of  the  hein  or  the  Gal.  459,  17  Pae.  531. 

eommunity  interest  of  the  surriying  90  Miller  t.  Lux,  100  GbL  609,  35 

wife.    Smith  y.  Walker,  8S  CaL  885,  Pae.  345,  639. 

99  Am.  Dec.  415.  M  Painter  v.  Estate  of  Painter,  68 

87  Bobertson  ▼.  Burrell,   110  GaL  Gal  395,  9  Pae.  450. 

668,  42  Pae.  1086.  92  Bumside  ▼.  Savier,  6  Or.  154. 

88  Little  Y.  Galdwell,  101  GU.  558,  88  Palicio  v.  Eigne,  16  Or.  147,  13 
40  Am.  St.  Bep.  89,  86  Pae.  107.             Pae.  765. 
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control  of  the  county  court,  that  court  does  not  have  jurisdiction 
of  a  suit  between  them  to  determine  the  title  to  property.  The 
circuit  court  is  the  proper  forum.** 


§  466.  Contracts  of  Executor. — ^The  general  rule  is,  that  an 
executor  or  administrator  cannot,  except  as  expressly  authorized 
by  the  will  or  statute,  create  an  obligation  which  will  give  a 
cause  of  action  against  the  estate.  By  virtue  of  his  authority 
as  personal  representative,  he  ordinarily  cannot  make  any  con- 
tract binding  upon  the  estate.  But,  unless  he  stipulates  to  the 
contrary,  a  contract  which  he  makes  in  relation  to  the  estate  will 
bind  himself  personally,  and  he  must  look  for  reimbursement 
out  of  the  assets  of  the  estate.^ 


M  Gardner  v.  OilUhan,  20  Or.  598, 

27  Pae.  220. 

96  Renwick  ▼.  Garland,  1  CaL  App. 
237,  82  Pac.  89;  MUler  v.  Gray,  136 
CaL  261,  68  Pae.  770;  Maxon  y. 
Jones,  128  Gal.  77,  60  Pae.  516;  Ster- 
rett  ▼.  Barker,  119  Gal.  495,  51  Pae. 
695;  Melone  v.  Buffino,  129  OaL  514, 
79  Am.  St.  Bep.  127,  62  Pae.  93; 
First  Nat.  Bank  v.  GoUins,  17  Mont. 
433,  52  Am.  St.  Bep.  695,  43  Pac  499. 

An  ezeeutor  eannot  make  a  eon- 
tniet,  without  an  order  of  court, 
which  would  give  the  other  party  a 
right  to  file  a  mechanic's  lien  on  the 
estate  property.  San  Francisco  Pav. 
Go.  T.  Fairfield,  134  Gal.  220,  66  Pao. 
255. 


And  the  consent  or  agreement  of 
the  heirs  eannot  validate  an  unau- 
thorized contract  of  the  executor. 
San  Francisco  Pav.  Go.  ▼.  Fairfield, 
134  Gal.  220,  66  Pac.  255. 

Bepresentative  cannot  borrow  monej 
on  credit  of  the  estate.  Sterrett  v. 
Barker,   119  Gal.  495,  51   Pae.  695. 

The  estate  is  not  Uable  for  breach 
of  contract  entered  into  by  the  exec- 
utor. Sterrett  v.  Barker,  119  CaL 
494,   51   Pac.   695. 

In  an  action  on  a  note  against  the 
administrator  of  the  deceased  maker, 
the  production  of  the  instrument  and 
proof  of  its  execution  are  presump- 
tive evidence  of  consideration,  deliv- 
ery and  nonpayment.  Ponein  v. 
Furth,  15  Wash.  201,  46  Pao.  241. 
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9  477.  'Effect  of  conveyance  as  transfer  of  title. 

9  478.  Becording  of  decree  as  transfer  of  title. 

9  479.  Process  for  enforcement  of  decree. 

9  480.  Death  of  party  entitled  to  conveyance. 

9  481.  Surrender  of  possession  of  property. 

9  482.  Statutes  peculiar  to  Washington  and  Wyoming. 

§  470.    Oontrads  Other  than  Those  to  Transfer  Property. — 

Executory  contracts  calling  for  the  performance  of  distinctly 
personal  services,  requiring  peculiar  skill  and  ability,  are  de- 
termined by  the  death  of  the  contractor.  Among  contracts  of 
this  kind  may  be  mentioned  agreements  of  authors  to  write  books, 
of  attorneys  to  try  cases,  and  of  musicians  to  render  professional 
services.  It  is  an  implied  condition  of  such  a  contract  that  the 
contractor  shall  be  alive  and  well  enough  in  health  to  perform  it. 
His  death  discharges  the  contract.  Neither  his  personal  repre- 
sentative nor  his  estate  is  bound  to  furnish  a  substitute,  nor  is 
the  surviving  party  bound  to  accept  one.  But  an  ordinary  execu- 
tory contract  which  is  not  of  a  strictly  personal  nature  binds 
not  only  the  parties  thereto,  but  their  executors  or  administrators 
as  well,  and  is  not  determined  by  death.  If  the  personal  repre- 
sentatives of  the  deceased  party  can  fairly  and  fully  execute 
the  contract  as  well  as  he  could  have  done,  they  may  do  so,  and 
enforce  the  agreement;  more  than  this,  they  are  bound  to  com- 
plete the  contract,  and,  failing  to  do  so,  may  be  compelled  to 
pay  damages  out  of  the  assets  in  their  hands.^ 

1  Janin  v.  Browne,  59  CaL  37;  Mo-      158;    Marvel  v.  PhOlips,   102  Mass. 
Cann  v.  Pennie,  100  OaL  547,  35  Pae.      399,  44  Am.  St  Bep.  370,  38  N.  E. 
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§  471.  Contracts  to  Sell  or  Convey  Property — ^When  a  person 
who  is  bound  by  a  contract  to  convey  real  estate  or  transfer 
personal  property  dies  before  making  the  conveyance  or  trans- 
fer, the  probate  court  may  decree  that  his  executor  or  admin- 
istrator  complete  the  execution  of  the  contract,  [a]  The  proceed- 
ing is  one  for  the  specific  performance  of  a  contract  in  the  pro- 
bate court.'    Statutes  investing  that  court  with  such  jurisdiction 

[a]  The  Oalifonila  Statute  (O.  O.  P.  1607)  Provides:  ''When  m  person 
who  is  bound  by  contract  in  writing  to  convey  any  real  estate,  or  to 
transfer  any  personal  property,  dies  before  making  conveyance  or  transfer, 
and  in  all  cases  when  such  decedent,  if  living  might  be  compelled  to  make 
such  conveyance  or  transfer,  the  court,  having  jurisdiction  of  the  probate 
proceedings  of  the  estate  of  such  decedent  may  make  a  decree  authorizing 
and  directing  the  executor  or  administrator  of  such  deceased  person  to 
convey  or  transfer  such  real  estate  or  personal  property  to  the  person  en- 
titled thereto."    En.  March  11,  1872.    Amd.  1880,  99;  1905,  76. 

The  Arizona,  Idaho,  Montaius  Vtab  and  Wyoming  Statutes  are  the 
same  as  the  California,  except  that  in  place  of  the  word  ''court,"  Arizona 
and  Idaho  have  the  words  "probate  court,"  and  Montana  and  Wyoming, 
have  "court  or  judge."  In  place  of  the  words  "a  decree,"  Montana 
and  Wyoming  have  the  words  "an  order."  Aria.  Bev.  St.  1836;  Ida.  Be  v. 
St.  5565;  Mont.  0.  0.  P.  2750;  Utah  Bev.  St.  3935;  Wyo.  Bev.  St.  4817. 

The  Nevada  Statute  Provides:  "When  any  person  who  is  bound  by  eon- 
tract  in  writing  to  eonvey  any  real  estate  shall  die  before  making  the 
conveyance,  the  district  court  in  a  proper  proceeding  therefor  may  decree 
that  the  executor  or  administrator  convey  such  real  estate  to  the  person 
entitled  thereto  in  aU  cases  where  such  deceased  persons,  if  living,  might 
be  eompelled  to  make  such  conveyance.  All  persons  interested  in  the  es- 
tate shall  be  made  parties  defendant  in  such  action."  Nev.  Comp.  L. 
2961. 

Tha  North  Dakota  Statate  Provides:  "When  a  person  who  is  bound  by 
contract  in  writing  to  convey  any  real  estate  dies  before  making  the  con- 
veyance, the  county  court  may  make  a  decree  authorizing  and  directing  his 
executor  or  administrator  to  convey  such  real  estate  to  the  person  entitled 
thereto  in  all  eases  when  the  decedent  if  living,  might  be  compelled  to 

1117,  26  Ii.  B.  A.  416;  Cox  v.  Mar-       purchase  money  due  under  the  eon- 
tin,  75  Miss.  229,  65  Am.  St.  Bep.       tract.    Hyde  v.  Heller,  10  Wash.  586, 
604,  21  South.  611,  86  L.  B.  A.  800;       3^  p^  249. 
Blakely  v.  Sousa,  197  Pa.  St.  305,  80 
Am.  St  Bep.  821,  47  Atl.  286. 

a  Estate  of  Corwin,  61  CaL  160; 
Bosenberg  v.  Frank,  58  Cal.  387,  416. 
The  right  of  devisees  or  heirs  in  the      ^  interest  passes  to  his  ezeeutois 

land  is  confined  to  an  interest  in  the      as  personallgr. 


In  Clapp  V.  Tower,  11  N.  D.  556, 
93  N.  W.  862,  it  is  held  that  where 
the  vendor  in  a  contract  to  seH  dies, 
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are  olearly  within  the  power  of  the  legislature  to  enact,  and  are 
calculated  to  save  the  expense  and  delay  that  would  result  from 
a  resort  to  chancery  for  relief.*  The  contract  must  be  in  writing. 
The  court  has  no  authority  to  enforce  an  ordinary  oral  agree- 
ment to  sell  or  convey  property,*  nor  to  compel  the  reconveyance 
of  property  conveyed  to  the  decedent  by  a  deed  absolute  intended 
as  a  mortgage.^  Moreover,  the  contract  must  have  been  con- 
cluded by  the  owner  in  his  lifetime.  If  he  did  not  approve  it 
before  his  death,  it  manifestly  cannot  be  specifically  enforced 
against  his  representatives.*    An  administratrix  with  whom,  as 

make  such  conveyance;  and  when  aneh  real  estate  or  the  interest  therein 
of  the  decedent  shaU  have  passed  by  inheritance  or  devise  to  any  minor, 
the  county  court  may  make  a  decree  authorizing  and  directing  the  guardian 
of  such  minor  to  convey  such  real  estate  to  the  person  entitled  thereto,  in 
all  cases  when  the  decedent,  if  living,  might  be  compelled  to  make  such 
conveyance."    N.  D.  Bev.  Gd.  8155. 

Tbe  Oklahoma  Statute  is  the  same  as  the  South  Dakota,  except  that  the 
words  "probate  court"  are  used  in  place  of  the  words  "county  court." 
Okl.  Bev.  St.  1702. 

The  Oregon  Statute  Provides:  "If  any  deceased  person  was,  at  the  time 
of  his  death,  a  party  to  a  bond  for  a  deed  for  a  sale  and  conveyance  of 
real  estate,  his  interest  in  said  property  may  be  conveyed  by  his  executor 
or  administrator,  upon  full  compliance  with  the  terms  and  conditions  of 
such  bond  by  the  other  party  thereto,  and  a  deed  of  conveyance  so  made 
shall  transfer  the  same  title  as  though  made  by  such  deceased  if  living. 
Such  conveyance  shaU  be  made  upon  report  to  the  county  judge  of  the 
county  in  which  the  estate  of  such  deceased  person  is  being  administered, 
showing  that  aU  the  terms  and  conditions  of  said  bond  have  been  met,  and 
if  satisfied  therewith,  said  county  judge  shaU  thereupon  make  an  order 
authorizing  and  directing  the  execution  of  requisite  deed  to  the  proper 
parties."     Or.  Laws,  1905,  pp.  81,  82. 

The  South  Dakota  Statute  Provides:  "Wlien  a  person  who  is  bound  by 
contract  in  writing  to  convey  any  real  estate,  dies  before  making  the  con- 
veyance, and  in  aU  cases  when  such  decedent,  if  living,  might  be  compelled 
to  make  such  conveyance,  the  county  court  may  make  a  decree  authorizing 

<  Estate  of  Gamier,  147  OaL  457,  v.  Hyde,  49  Cal.  469;  and  to  a  con- 

82  Pac.   68.    The  Washington  stat-  tract   to   transfer  a   water  right  in 

ute  has  not  been  repealed  by  impUea-  Bullerdick  v.  Hermsmeyer,  32  Mont, 

tion.    Origgs    Land    Co.    v.    Smith  541,  81  Pac.  334. 

(Wash.),  89  Pac.  477.  6  Wadleigh  v.  Phelps,  149  Cal.  648, 

4  Estate  of  Healy,  137  OaL  474,  87  Pae.  98. 

70  Pac.  455.    The  rule  is  appHed  to  6  Estate  of  Diek,  74  OaL  28^  15 

a  contract  to  convey  land  in  Coxy  Pae.  837. 
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an  individual,  a  contract  to  convey  was  made  by  the  deceased, 
may  individually  petition  the  court  to  order  her,  as  admin- 
istratrix, to  execute  a  conveyance  to  her  J 

§  472.    Petition  for  Oonveyance  and  Notice  of  Hearmg.*— 

Upon  the  presentation  of  a  verified  petition  of  one  claiming  to 
be  entitled  to  such  a  conveyance  or  transfer  from  an  executor 
or  administrator,  the  court  must  appoint  a  time  and  place  for 
hearing  the  petition,  and  order  notice^  thereof  to  be  published 
four  successive  weeks,  and  served  personally  on  the  executor  or 
administrator  when  he  is  not  the  petitioner,  [b] 

and  directing  his  executor  or  administrator  to  convey  sach  real  estate  to 
the  person  entitled  thereto."     S.  D.  Pro.  Cd.  254. 

The  Washington  Statute  Provides:  **lt  any  person,  who  is  bound  by 
contract  in  writing  to  convey  any  real  property  shall  die  before  making 
the  conveyance  the  superior  court  of  the  county  in  which  such  real  estate 
or  any  portion  thereof  is  situate  may  make  a  decree  authorizing  and  di- 
recting his  executor  or  administrator  to  convey  such  real  porperty  to  the 
person  entitled  thereto."     Wash.  Bal.  Gd.  6381   (Pierce's  Cd.  1292). 

The  Wyoming  Statute  Provides:  "When  a  person  who  has  entered  into 
a  written  contract  for  the  sale  and  conveyance  of  an  interest  in  land  dies 
before  the  completion  thereof,  and  his  executor,  administrator  or  other 
legal  representative  desires  to  complete  the  contract,  he  may  file  a  petition 
therefor  in  the  district  court  of  the  county  in  which  the  land,  or  any 
part  thereof,  is  situate.  Service  may  be  made  as  in  civil  actions,  and  the 
heirs  at  law,  devisees,  or  other  legal  representatives  of  the  deceased 
vendor,  when  not  plaintiffs,  must  be  made  defendants  in  the  aetion. ' '  Wyo. 
Bev.  St.  4125. 

"The  court,  after  causing  to  be  secured  to  and  for  the  benefit  of  the  estate 
of  the  deceased,  its  just  part  and  proportion  of  the  consideration  of  the 
contract,  may  authorize  the  executor,  administrator  or  other  legal  repre- 
sentative to  complete  the  contract,  and  to  execute  a  deed  for  and  on  be- 
half of  the  heirs  at  law  to  the  purchaser,  which  shall  recite  the  order,  and 
be  as  binding  on  the  heirs  at  law,  and  on  all  other  persons  interested,  as 
if  it  had  been  made  by  the  deceased  in  his  lifetime. ' '    Wyo.  Bev.  St.  4126. 

[b]  The  Oalifomla  Statute  (O.  O.  P.  1598)  Prorides:  "On  the  presenU- 
tion  of  a  verified  petition  by  the  executor  or  administrator,  or  by  any  per- 

7  Estate  of  Gamier,  147  Oal.  457,  directed  to  "all  persons  interested 
82  Pac.  68.  as  creditors,  heirs,   devisees  or  per- 

8  Notice  to  the  administrator  "and  sonal  representatives."  Sandei^Bo- 
all  persons  having  an  interest  in  said  man  Beal  Estate  Co.  v.  Yesler's  Es- 
estate,"   is   sufficient  without   being  tate,  2  Wash.  429,  27  Pao.  269. 
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S  473.  Hearing  of  Petition  and  Objectiona  Thereto.*— At  the 
time  and  place  so  appointed,  or  to  which  a  postponement  has 
been  ordered,  the  court  must,  upon  proof  of  due  service  of  the 

son  claiming  to  be  entitled  to  sucli  conveyance  from  an  executor  or  admin- 
istrator, setting  forth  the  facts  upon  which  the  claim  is  predicated,  the 
court,  or  a  judge  thereof,  must  appoint  a  time  and  place  for  hearing  the 
petition,  and  must  order  notice  thereof  to  be  served  on  the  executor  or  ad- 
ministrator personally  when  he  is  not  the  petitioner,  and  published  at 
least  four  successive  weeks  before  such  hearing,  in  such  newspaper  in  this 
state  as  the  court  may  designate."  En.  March  11,  1872.  Amd.  1880,  99; 
1905,  76;  1907,  724. 

The  Arlsona  Statute  Provides:  ''On  the  presentation  of  a  verified  pe- 
tition by  any  person  claiming  to  be  entitled  to  such  conveyance  from  an 
executor  or  administrator,  setting  forth  the  facts  upon  which  the  claim 
is  predicated,  the  probate  court  must  appoint  a  time  and  place  for  hearing 
the  petition,  at  a  regular  term  of  the  court,  and  must  order  notice  thereof 
to  be  published  at  least  four  successive  weeks  before  such  hearing  in  such 
newspaper  in  this  territory  as  he  may  designate."    Ariz.  Bev.  St.  1837. 

The  Idaho,  Montaius  Oklahoma^  and  South  Dakota  Statutes  are  the  same 
as  the  Arizona,  except  that  instead  of  the  words  "probate  court,"  Mon- 
tana uses  the  words  "court  or  judge";  Oklahoma,  the  words  "probate 
Judge";  and  South  Dakota  uses  the  words  "county  judge."  The  words 
"at  a  regular  term  of  the  court"  are  not  included  in  the  Montana  stat- 
ute. Ida.  Bev.  St  5566;  Mont.  0.  C.  P.  2751;  Okl.  Bev.  St.  1703;  Q.  D. 
Pro.  Cd.  255. 

The  Korth  Dakota  Statute  Provides:  "On  the  presentation  of  a  verified 
petition  by  any  person  claiming  to  be  entitled  to  such  conveyance  from  an 
executor  or  administrator,  setting  forth  the  facts  upon  which  the  claim  is 
predicated,  all  persons  interested  in  the  estate  must  be  cited  as  in  other 
eases.  If  after  a  full  hearing  and  examination  of  the  facts  and  circum* 
stances  of  the  claim,  the  court  is  satisfied  that  the  petitioner  is  entitled 
to  a  conveyance  of  the  real  estate  described  in  the  petition,  a  decree  must 
be  made  authorizing  and  directing  the  executor  or  administrator  to  execute 
a  conveyance  thereof  to  the  petitioner,  and  such  conveyance  must  be  ex- 
ecuted accordingly."     N.  D.  Bev.  Cd.  8156. 

The  Vtali  Statute  Provides:  "On  the  presentation  of  a  verified  petition 
by  any  person  claiming  to  be  entitled  to  such  conveyance  from  an  executor 
or  administrator,  setting  forth  the  facts  upon  which  the  claim  is  predi- 
cated, the  court  must  appoint  a  time  and  place  for  hearing  the  petition, 
which  shall  be  upon  notice."     Utah  Bev.  St  3936. 

The  Washington  Statute  Provides:  "On  filing  and  presentation  of  m 
petition  of  any  person  claiming  to  be  entitled  to  such  conveyance  under 
such  contract,  setting  forth  the  facts  upon  which  such  claim  is  predicated, 
the  court,  or  the  judge  thereof,  shall  make  an  order  appointing  a  time  for 
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notice,  proceed  to  hear  the  petition.*  All  persons  interested  in 
the  estate  may  appear  and  contest  the  petition,  filing  their  ob- 
jections in  writing,  [c] 

hearing  such  petition^  and  shall  also  order  notiee  thereof,  and  of  the  time 
of  the  hearing,  to  be  published  four  successive  weeks  next  before  such  hear- 
ing in  such  newspaper  in  the  state  as  the  court  shall  designate;  and  in 
case  such  deceased  person  was  an  inhabitant  of  this  state  at  the 
time  of  his  death,  or  died  in  this  state,  and  in  aU  other  eases 
in  which  an  executor  or  administrator  has  been  appointed  in  this 
state  the  court  shall  further  order  that  the  notice  be  personallj*  served 
upon  the  executor  or  administrator,  by  delivery  to  him  of  a  copj  of  the 
same,  together  with  a  copy  of  the  petition."  Wash.  Bal.  Cd.  6382  (Pierce's 
Cd.  1293). 

The  Wyoming  Statute  ProTldes:  ''On  the  i^esentation  of  a  ▼eriiied 
petition  by  any  person  claiming  to  be  entitled  to  such  conveyance  from  an 
executor  or  administrator,  setting  forth  the  facts  upon  which  the  claim  is 
predicated,  the  court  or  judge  thereof  must  appoint  a  time  and  place  for 
hearing  the  petition,  and  notice  thereof  must  be  personally  served  on  the 
executor  or  administrator."     Wyo.  Bev.  St.  4818. 

[c]  The  OaUfomla  Statute  (O.  O.  P.  1699)  Provides:  ''At  the  time  and 
place  appointed  for  the  hearing,  or  at  such  other  time  to  which  the  same 
may  be  postponed,  upon  satisfactory  proof  by  affidavit  or  otherwise,  of 
the  due  publication  of  the  notice,  the  court  shall  proceed  to  hear  the  said 
petition,  and  all  persons  interested  in  the  estate  may  appear  and  contest 
such  petition,  by  filing  their  objections  in  writing,  and  the  court  may  ex- 
amine, on  oath,  the  petitioner  and  all  who  may  be  produced  before  him  for 
that  purpose."     En.  March  11,  1872.     Amd.  1905,  77. 

The  Arizona,  Idaho,  Montana^  Oklahoma,  and  South  Dakota  Statutes  are 
the  same  as  the  California,  except  that  Montana  inserts  the  words  "or 
judge"  after  the  word  "court"  in  both  instances.  Ariz.  Bev.  St.  1838; 
Ida.  Bev.  St.  5567;  Mont.  0.  C.  P.  2752;  OkL  Bev.  St.  1704;  &  D.  Pro. 
Od.  256. 

The  Washington  Statute  Provides:  "At  the  time  appointed  for  sneh 
hearing,  or  at  such  other  time  as  the  same  may  be  adjourned  to,  upon  proof 
of  the  publication  of  the  notice,  and  of  personal  service  thereof  where 
personal  service  is  required,  the  court  shall  proceed  to  a  hearing,  and  all 
persons  interested  as  creditors,  heirs,  devisees  or  personal  representatives 
may  appear  and  resist  such  petition  by  filing  their  objections,  in  writing, 
and  the  court  shaU  examine,  on  oath,  the  petitioners,  and  all  witnesses 
who  may  be  produced  on  the  hearing,  by  an  interested  party,  for  that 
purpose."    Wash.  Bal.  Cd.  6388  (Pierce's  Cd.  1294). 

The  Wyoming  Statute  Provides:  "At  the  time  and  place  appointed  for 
the  hearing  or  at  such  other  time  to  which  the  same  may  be  postponed,  the 

9  Sander-Boma  Beal  Estate  Co.  ▼.  Xesler's  Estate,  2  Wash.  429,  27  Pas. 
269. 


PEBFOBMANCE  OF  DECEDENT'S  CONTBACTa  737 

S  474.  Decreeing  of  Oonveyance  or  Transfer.* — Should  the 
court  be  satisfied  from  the  evidence  at  the  hearing  that  the  peti- 
tioner is  entitled  to  a  conveyance  of  land  or  a  transfer  of  chattels, 
it  must  make  a  decree  authorizing  and  directing  the  executor 
or  administrator  to  execute  a  transfer  or  conveyance  accord- 
ingly, [d]  He  may  appeal  from  an  order  directing  or  refusing 
to  direct  a  conveyance,  and  his  official  bond  is  a  sufficient  under- 
taking thereon.*® 

§  476.    Execution  of  Oonveyance  and  Recording  of  Order. — 

The  executor  or  administrator  must  execute  the  conveyance  or 

court  or  judge  must  proceed  to  a  hearing,  and  aU  persons  interested  in 
the  estate  may  appear  and  contest  such  petition,  by  filing  their  objec- 
tions in  writing,  and  the  court  or  judge  may  examine,  on  oath,  the  pe- 
titioner and  all  who  may  be  produced  before  him  for  that  purpose."  Wyo. 
Bev.  St.  4819. 

[d]  The  California  Statute  (O.  O.  P.  leoO)  Provides:  ''If,  after  a  fuU 
hearing  upon  the  petition  and  objections,  and  examination  ef  the  facts  and 
circumstances  of  the  claim,  the  court  is  satisfied  that  the  petitioner  is  en- 
titled to  a  conveyance  of  the  real  estate  described  in  the  petition,  a  de- 
cree authorizing  and  directing  the  executor  or  administrator  to  execute  a 
conveyance  thereof  to  the  petitioner  must  be  made.''  En.  March  11,  1872. 
Amd.  1905,  77;  1907,  725. 

The  Arizona  Statute  Provides:  ''If,  after  a  fuU  hearing  upon  the  petition 
and  objections,  and  examination  of  the  facts  and  circumstances  of  the 
claim,  the  court  is  satisfied  that  the  petitioner  is  entitled  to  a  conveyance 
of  the  real  estate  described  in  the  petition,  a  decree,  authorizing  and  di- 
recting the  executor  or  administrator  to  execute  a  conveyance  thereof  to 
the  petitioner,  must  be  made,  entered  on  the  minutes  of  the  eonrt,  and  re- 
corded."   Ariz.  Bev.  St.  1839. 

The  Idaho,  Montana,  Oklalioma  and  South  Dakota  Statutes  are  the  same 
as  the  Arizona,  except  that  Montana  uses  the  words  "an  order"  in  place 
of  "a  decree,"  and  also  inserts  the  words  "or  judge"  after  the  word 
"court."  Ida.  Bev.  St  5568;  Mont  0.  C.  P.  2753;  OkL  Bev.  St  1705;  S. 
D.  Pro.  Cd.  257. 

The  Utah  Statute  Provides:  "If,  after  a  fuU  hearing  upon  the  petition 
and  objections,  and  examination  of  the  facts  and  circumstances  of  the 
claim,  the  court  is  satisfied  that  the  petitioner  is  entitled  to  a  conveyance 
of  the  real  estate  described  in  the  pstitioui  a  decree  anthorudng  and  di* 

10  Estate  of  Corwin,  61  GaL  160. 
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§  477.    Effect  of  Ocmveyance  as  Transfer   ijft  Title. — Conyey- 
ances  or  transfers  executed  in  accordance  wltli   the  prorisdons 
of  this  chapter  pass  title  to  the  property  as  f  alljr  ^^  ^  the  con- 
tractor himself  were  still  living  and  himself  executed  the  eon- 
veyance  or  transfer,  [g] 

who  may,  at  any  time  within  six  months  after  sneh  diamiasal,  pfoee^j 
by  action  to  enforee  a  specific  performance  thereof."  Bn.  Afareh  11^  1872. 
AmcL  1880,  99;  1905,  77. 

The  Axisona,  Idaho,  Montana,  Utah,  and  Wyoming  Statntes  are  the  mme 

as  the  California,  except  that  in  place  of  the  word  "hearing,''  Arixoni 
and  Idaho  contain  the  words  "the  hearing  in  the  probate  eoort";  Montaxu 
and  Wyoming  insert  the  words  "or  judge"  after  the  word  "court";  and 
in  place  of  the  words  "by  action"  near  the  end  of  the  section,  Idaho  and 
Arizona  contain  the  words  "in  the  district  court."  Ariz.  Bev.  St.  1841; 
Ida.  Bey.  St.  5570;  Mont.  G.  C.  P.  2755;  Utah  Bev.  St.  3938;  Wyo.  BeT. 
St.  4822. 

The  Korth  Dakota  Statute  ProTldes:  "If  upon  the  hearing  in  the  comity 
court,  the  right  of  the  petitioner  to  have  a  specific  performance  ot  the 
contract  is  found  to  be  doubtful  the  court  must  dismiss  the  petition  witboat 
prejudice  to  the  rig^hts  of  the  petitioner,  who  may  thereafter  proceed  is 
the  district  court  to  enforce  a  specific  performance  thereof."  N.  D.  BeT. 
Cd.  8158. 

The  Oklahoma  Statnte  is  the  same  as  the  South  Dakota,  except  that  the 
words  "probate  court"  are  used  in  place  of  the  words  "county  court," 
and  the  words  "district  court"  are  used  in  place  of  the  words  "cireoit 
court."    OkL  Bev.  St.  1707. 

The  South  Dakota  Statute  Provides:  "If,  upon  the  hearing  in  the 
county  court,  as  hereinbefore  provided,  the  right  of  the  petitioner  to  haves 
specific  performance  of  the  contract  is  found  to  be  doubtful,  the  court 
must  dismiss  the  petition  without  prejudice  to  the  rights  of  the  petitioner, 
who  may,  at  any  time  within  six  months  thereafter,  proceed  in  the  cir- 
cuit court  to  enforce  a  specific  performance  thereof."    S.  D.  Pro.  Cd.  259. 

[g]  The  Oalifomia  Statute  (O.  O.  P.  1603)  Provides:  "Every  convey- 
ance or  transfer  made  in  pursuance  of  a  decree  as  provided  in  this  chapter, 
shall  pass  title  to  the  property  contracted  for,  as  fully  as  if  the  contracting 
party  himself  was  still  living,  and  executed  the  conveyance  or  transfer." 
En.  March  11,  1872.    Amd.  1880,  99;  1905,  77. 

The  Arizona  Statute  Provides:  "Every  conveyance  made  in  parsoanee 
of  a  decree  of  the  probate  court,  as  provided  in  this  chapter,  shall  pass  the 
title  to  the  estate  contracted  for  as  fully  as  if  the  contracting  party  him- 
self was  atill  living  and  executed  the  conveyance."    Ariz.  Bev.  Si  1841 

The  Idaho,  Montana,  North  Dakota^  Oklahoma^  South  Dakota  and  Wyo- 
ming Statntes  are  the  same  as  the  Arizona,  except  that  in  place  of  the 
words  "probate  court,"  Montana  and  Korth  Dakota  use  the  word  ''court"; 
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§  478.  Seconding  of  Decree  as  Transfer  of  Title.— A  copy  of 
the  decree  for  a  conveyance  or  transfer,  certified  and  recorded 
in  the  office  of  the  recorder  of  the  county  in  which  the  property 
is  situated,  gives  to  the  vendee  a  right  to  possess  the  property 
and  hold  it  according  to  the  terms  of  the  intended  conveyance 
or  transfer,  in  like  manner  as  if  the  same  had  been  conveyed 
or  transferred  in  pursuance  of  the  decree,  [h] 

and  Soatb  Dakota  uses  the  words  "county  court."  After  the  word 
''chapter"  the  North  Dakota  statute  contains  the  words  "and  approved 
by  the  judge."  Ida.  Bev.  St.  5571;  Mont.  C.  C.  P.  2756;  N.  D.  Bev.  Cd. 
8157;  Okl.  Bey.  St.  1708;  S.  D.  Pro.  Gd.  260;  Wyo.  Bev.  St.  4823. 

TbM  Nevada  Statute  Provides:  "Every  conveyance  made  in  pursuance  of 
a  decree  of  the  court  as  above  provided,  shall  be  as  effectual  to  pass  the 
estate  contracted  for  as  fully  as  if  the  contracting  party  himself  were 
living  and  executed  the  conveyance  himself."    Nev.  Gomp.  L.  2962. 

The  Washington  Statute  Provides:  "A  conveyance  executed  under  the 
provisions  of  this  chapter  shall  so  refer  to  the  decree  authorizing  the  con- 
veyance that  the  same  may  be  readily  found,  but  need  not  recite  the  record 
in  the  case  generally,  and  the  conveyance  made  in  pursuance  of  a  decree 
shall  pass  to  the  grantee  all  the  estate,  right,  title  and  interest  contracted 
to  be  conveyed  by  the  deceased,  as  fully  as  if  the  contracting  party  himself 
were  still  living,  and  executed  the  conveyance  in  pursuance  of  such  con- 
tract."   Wash.  Bal.  Gd.  6387   (Pierce's  Gd.  1296). 

[h]  The  Oalifoinla  Statute  (O.  0.  P.  1604)  Provides:  "A  copy  of  the 
decree  for  a  conveyance  or  transfer  as  provided  in  this  chapter,  duly  eer- 
tilled  and  recorded  in  the  office  of  the  recorder  of  the  county  in  which  the 
property  is  situated,  gives  the  person  entitled  to  the  conveyance  or  transfer 
a  right  to  the  possession  of  the  property  contracted  for,  and  to  hold  the 
same  according  to  the  terms  of  the  intended  conveyance  or  transfer,  in 
like  manner  as  if  the  same  had  been  conveyed  or  transferred  in  pursuance 
of  the  decree."    En.  March  11,  1872.    Amd.  1880,  99f  1905,  77. 

The  Ari2ona»  Idaho^  and  Montana  Statutes  are  the  same  as  the  Gali- 
fomia,  except  that  Montana  uses  the  words  "county  clerk"  in  place  of 
"recorder,"  and  "order"  in  place  of  "decree,"  at  the  end  of  the  section. 
Ariz.  Bev.  St.  1843;  Ida.  Bev.  St.  5572;  Mont.  G.  G.  P.  2757. 

The  Oklahoma  Statute  is  the  same  as  the  South  Dakota,  except  that  the 
words  "probate  court"  are  used  in  place  of  the  words  "county  court." 
Okl.  Bev.  St.  1709. 

The  South  Dakota  Statute  Provides:  "A  copy  of  the  decree  for  a  con- 
veyance, made  by  the  county  court,  and  duly  certified  and  recorded  in  the 
office  of  the  register  of  deeds  of  the  county  where  the  lands  lie,  gives  the 
person  entitled  to  the  conveyance  a  right  to  the  possession  of  the  lands 
contracted  for,  and  to  hold  the  same  according  to  the  terms  of  the  convey- 
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§  479.  Process  for  Enforcement  of  Decree. — ^The  recording 
of  the  decree,  however,  does  not  prevent  the  court  which  made  it 
from  enforcing  it  by  other  process,  [i] 

§  480.  Death  of  Party  Entitled  to  Conveyance. — ^In  the  event 
of  the  death  of  the  party  entitled  to  the  conveyance  or  transfer, 
specific  performance  may  be  had  for  the  benefit  of  those  who 
succeed  to  his  right,  [j] 

ance,  in  like  manner  aa  if  they  had  been  conveyed  in  pnnaance  of  the 
decree."    8.  D.  Pro.  Cd.  261. 

The  Washington  Statute  Provides:  ''Any  party  interested  may  appeal 
therefrom  to  the  supreme  court,  in  the  same  manner  as  appeals  are  taken 
and  prosecuted  from  final  decrees  or  judgments  in  equity  causes;  but  if  no 
appeal  be  taken  from  such  decree  within  the  time  limited  therefor,  or 
if  such  decree  be  affirmed  on  appeal,  it  shall  be  the  duty  of  the  executor, 
administrator,  or  commissioner  to  execute  and  deliver  the  conveyance  ac- 
cording to  the  directions  contained  in  the  decree;  and  a  certified  copy  of 
the  decree  shall  be  recorded  with  the  deed  in  the  office  of  the  auditor  of 
the  county  where  the  lands  lie,  and  shall  be  conclusive  evidence  of  the  cor- 
rectness of  the  proceedings  and  of  the  authority  of  the  executor,  adminis- 
trator or  commissioner  to  make  such  conveyance."  Wash.  Bal.  Cd.  6388 
(Pierce's  Od.  1299). 

[i]  The  Oalifomla  Statate  (0.  O.  P.  1605)  Provides:  «<The  recording 
of  any  decree,  as  provided  in  the  preceding  section,  shaU  not  prevent  the 
court  making  the  decree  from  enforcing  the  same  by  other  process.''  En. 
March  11,  1872.    Amd.  1905,  77. 

The  Axlsona,  Idaho,  Oklahoma,  and  South  Dakota  Statutes  are  the  same 
as  the  California.  Ariz.  Be  v.  St  1844;  Ida.  Be  v.  St  5573;  Okl.  Bev.  St 
1710;  S.  D.  Pro.  Cd.  262. 

The  Montana  Statute  Provides:  "The  recording  of  the  order,  as  pro- 
vided in  the  preceding  section,  shall  not  prevent  the  court  or  judge  making 
the  order  from  enforcing  the  same  by  other  process."    Mont.  C.  C.  P.  2758. 

The  Washington  Statute  Provides:  ''A  copy  of  the  decree  for  convey- 
ance made  by  the  court  and  duly  certified  and  recorded  in  the  office  of  the 
auditor  of  the  county  wherein  the  land  is  situate,  shall,  after  affirmance 
upon  appeal,  or  after  expiration  of  the  time  for  taking  an  appeal  in  case 
no  appeal  be  taken,  give  to  the  person  entitled  to  the  conveyance  a 
right  to  the  immediate  possession  of  the  land  contracted  for,  and  of  holding 
the  same  according  to  the  terms  of  the  intended  conveyance,  in  like  man- 
ner and  with  like  effect  as  if  they  had  been  conveyed  in  pursuance  of  the 
decree.''    Wash.  Bal.  Cd.  6389  (Pierce's  Cd.  1300). 

[J]  The  Oalifomla  Statute  (0.  0.  P.  1606)  Provides:  "If  the  person  en- 
titled to  the  conveyance  or  transfer  dies  before  the  commencement  of  the 
proceedings  therefor  under  this  chapter,  or  before  the  completion  of  the 
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§  481.  Surrender  of  Possession  of  Property. — The  decree  may 
direct  the  possession  of  the  property  to  be  surrendered  to  the 
person  entitled  thereto,  upon  his  producing  a  certified  copy  of 
the  decree,  when,  by  the  terms  of  the  contract,  possession  is  to  be 
surrendered,  [k] 

eonveyanee  or  transfer,  any  person  entitled  to  succeed  to  bis  rights  in  the 
contract,  or  the  executor  or  administrator  of  such  decedent,  may,  for  the 
benefit  of  the  person  so  entitled,  commence  such  proceedings  or  prosecute 
any  already  commenced,  and  the  conveyance  or  transfer  must  be  so  made 
as  to  vest  the  property  in  the  person  or  persons  entitled  thereto,  or  in  the 
executor  or  administrator,  for  their  benefit."  En.  March  11,  1872.  Amd. 
1905,  77. 

The  Arlsona,  Idaho,  Montana,  Oklahoma,  Sonfh  Dakota,  Utah  and 
\7yomlng  Statates  are  practically  the  same  as  the  California.  Ariz.  Bev.  St. 
1845;  Ida.  Bev.  St.  5574;  Mont.  C.  C.  P.  2759;  Okl.  Bev.  St.  1711;  S.  P. 
Pro.  Cd.  263;  Utah  Bev.  St.  3939;  Wyo.  Bev.  St.  4824. 

The  Washington  Statute  Provides:  "If  the  person  to  whom  the  con- 
veyance was  to  be  made  shall  die  before  the  commencement  of  the  pro- 
ceedings according  to  the  provisions  of  this  chapter,  or  before  the  com- 
pletion of  the  conveyance,  any  person  who  would  have  been  entitled  to 
the  conveyance  under  him,  as  heir,  devisee  or  otherwise,  in  case  the  con- 
veyance had  been  made  according  to  the  terms  of  the  contract,  or  the  exec- 
utor or  administrator  of  such  deceased  person,  for  the  benefit  of  persons 
entitled,  may  commence  such  proceedings  or  prosecute  the  same  if  already 
commenced;  and  the  conveyance  shall  be  so  made  as  to  vest  the  estate 
in  the  persons  who  would  have  been  entitled  to  it,  or  in  the  executor  or 
administrator  for  their  benefit."    Wash.  Bal.  Gd.  6390  (Pierce's  Cd.  1301). 

The  Wyoming  Statute  Provides:  ''The  heirs  at  law,  or  devisees,  of  a 
person  who  purchased  an  estate  in  land  by  written  contract,  and  died  be- 
fore conveyance  thereof  to  him,  may  compel  such  conveyance  as  the  de- 
ceased  might  have  done.'.'    Wyo.  Bev.  St.  4127. 

[k]  The  Oalifomla  Statute  (O.  O.  P.  1607)  Provides:  "The  decree  pro- 
vided for  in  this  chapter  may  direct  the  possession  of  the  property  therein 
described  to  be  surrendered  to  the  person  entitled  thereto,  upon  his  produc- 
ing a  certified  copy  of  the  decree,  when,  by  the  terms  of  the  contract,  pos- 
session is  to  be  surrendered."  En.  March  11,  1872.  Amd.  1905,  78;  1907 
725. 

The  Arizona  Statute  Provides:  "The  decree  provided  for  in  this  chapter 
may  direct  the  possession  of  the  property  therein  described  to  be  sur- 
rendered to  the  person  entitled  thereto  upon  his  produeing  the  deed  and  a 
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§  482.    Statntes  Peculiar  to  Washins^ton  and   Wyomiiig.— 

Other  statutory  provisions  peculiar  to  Washin^on  and  Wyoming 
are  set  forth  below.  [1] 

eertifled  copy  of  the  decree,  when,  by  the  terms  of  the  contract,  posseasian 
is  to  be  surrendered."    Ariz.  Bev.  St.  1846. 

The  Idaho,  Montana,  Oklahoma,  South  Dakota  and  Utah  Statutes  are  the 
■ame  as  the  Ariaona,  except  that  Montana  uses  the  word  "order"  in  plaee 
of  "decree"  in  both  instances.  Ida.  Bev.  St.  5575;  Mont.  C.  G.  P.  2760; 
Okl.  Bey.  St.  1712;  S.  D.  Pro.  Cd.  264;  Utah  Bev.  St  3940. 

[1]  The  Washington  Statute  Provides:  "If  the  deceased  died  out  of  the 
state,  and  was  not  inhabitant  thereof  at  the  time  of  his  death,  and  no  exec- 
utor or  administrator  shall  have  been  appointed  in  the  state,  aaeh  con- 
veyance shall  be  executed  by  a  commissioner  to  be  appointed  by  the  court, 
in  the  decree,  for  that  purpose;  but  in  such  case,  in  addition  to  the  notice 
provided  for  in  (section  472,  ante),  it  shall  appear  to  the  satisfaction  of  the 
court,  at  the  hearing,  that  the  executor  or  administrator  of  such  deceased 
duly  appointed  in  another  state,  territory  or  country,  or  his  heirs  or  dev- 
isees, shall  have  had  reasonable  notice  personally  of  the  pendency  of  said 
petition,  and  of  the  time  and  place  appointed  for  such  hearing.  And  such 
foreign  executor  or  administrator  shall  have  the  same  right  to  file  objee* 
tions  and  resist  the  elaim  of  the  petitioners  as  an  executor  or  administrator 
appointed  under  the  laws  of  this  state  would  have;  and  it  shaU  not  be 
necessary,  in  such  case,  that  an  administration  of  the  estate  of  the  de- 
ceased be  had  in  the  state  to  authorize  the  decree  of  conveyance  prayed 
for."    Wash.  BaL  Cd.  6386  (Pierce's  Cd.  1298). 

The  Wyoming  Statute  Provides:  "When  two  or  more  persons  who  own 
an  interest  in  land  become  bound  in  writing  for  the  sale  and  conveyance 
thereof,  and  one  of  them  dies  before  the  land  is  conveyed,  the  survivor  or 
survivors  may,  by  petition  against  the  purchaser  and  the  heirs  and  dev* 
iaees  of  such  deceased  party,  be  authorized  to  complete  such  contract," 
Wyo.  Bev.  St.  4122. 

"The  petition  must  set  forth  the  names  of  all  the  contracting  parties, 
describe  the  lands  contracted  for,  state  the  time  the  contract  was  made, 
that  the  contract  has  been  fully  performed  by  the  purchaser,  and  have 
annexed  a  copy  of  the  contract."    Wyo.  Bev.  St.  4123. 

"If  the  court  find  the  allegations  of  the  petition  to  be  true,  it  may  make 
an  order  authorizing  and  empowering  the  survivors  to  complete  the  contract 
by  conveying  the  land;  and  the  deed  shall  recite  the  order  and  shall  convey 
as  complete  and  perfect  a  title  and  have  the  same  effect  as  if  executed  by 
all  the  owners."    Wyo.  Bev«  St.  4124. 
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CHAPTEE  X. 

ACCOUNTS  AND  PAYMENT  OP  DEBTa 

ARTICLE  I. 

LIABILITY  AND  COMPENSATION  OP  BXECUTOES  AND  ADMINI8- 

TEAT0E8. 

f  485.  Liability  of  executor  on  oral  promise. 

f  486.  Executor  chargeable  with  entire  estate. 

f  487.  Executor  profiting  or  losing  by  estate. 

S  488.  Purchasing  claims  against  estate. 

S  489.  Liability  for  uncollected  debts. 

S  490.  Allowance  to  executor  for  services  and  exp6BB«f. 

S  491.  Allowance  for  executor's  commissions. 

S  492.  Allowance  for  attorneys'  fees. 

S  493.  Allowance  for  expense  of  bond. 

§  485.  Liability  of  Executor  on  Oral  Promise. — ^No  executor 
or  administrator  is  chargeable  upon  any  oral  promise  to  answer 
damages  or  to  pay  any  debts  of  the  decedent  out  of  his  own 
estate.^  The  code  expressly  makes  the  statute  of  frauds  ax>- 
plicable  to  such  contracts,  [a] 

[a]  The  Calif onila  Statute  (O.  0.  P.  iei2)  Proyldes:  *'No  executor  or 
administrator  is  chargeable  upon  any  special  promise  to  answer  in  damages 
or  to  pay  the  debts  of  the  testator  or  intestate  out  of  his  own  estate,  unless 
the  agreement  for  that  purpose,  or  some  memorandum  or  note  thereof,  it 
in  writing  or  signed  by  such  executor  or  administrator,  or  by  some  other 
person  by  him  thereunto  speciaUy  authorized  in  writing.''  En.  March 
11,  1872;   1907,  913. 

The  Arizona  Statute  Provides:  ''No  executor  or  administrator  is  charge- 
able  upon  any  special  promise  to  answer  damages  or  to  pay  the  debts  of 
the  testator  or  intestate  out  of  his  own  estate,  unless  the  agreement  for 
that  purpose,  or  some  memorandum  or  note  thereof,  is  in  writing  and 
signed  by  such  executor  or  administrator,  or  by  some  other  person  by  him 
thereunto  specially  authorized."     Ariz.  Bey.  St.  1847. 

The  Idaho,  Montana,  Nevada,  North  Dakota^  Oklahoma,  South  Dakota^ 
Washington,  and  Wyoming  Statutes  are  the  same  as  the  Arizona,  except 
that  in  place  of  the  word  <'is"  (the  fifth  word  of  the  section),  Nevada  and 
Washington  use  the  words  ''shaU  be.''    The  Nevada  statute  uses  the  word 

1  McKeany  ▼.  Black,  117  OaL  587, 49  Pac  710. 
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§  486.  Ezecntor  Chargeable  with  Entire  Estate. — ^An  executor 
or  administrator  is  chargeable  in  his  account  with  the  -whole  of 
the  estate  which  comes  into  his  possession,  with  the  interest, 
profit  and  income  therefrom,  unless  he  exonerates  himself  as 
provided  by  statute,  [b]  The  value  of  the  estate,  for  the  purpose 
of  thus  charging  the  executor  or  administrator,  is  determined 
prima  facie,  though  not  conclusively,  by  the  appraisement  con- 
tained in  the  inventory.'  The  measure  of  liability,  furthermore, 
is  fixed  by  the  value  of  the  property  at  the  time  of  its  loss, 
rather  than  by  its  enhanced  value  at  a  subsequent  date  to  which 
the  neglect  of  interested  persons  has  delayed  an  accounting.' 
The  responsibility  of  the  executor  or  administrator  extends  to 
real  as  well  as  personal  property;  ^  and  not  only  to  assets  which 


'' deceased"  in  place  of  ''testator  or  intestate."  Ida.  Bev.  St.  5580;  Mont. 
C.  C.  P.  2770;  Nev.  Comp.  L.  2963;  N.  D.  Rev.  Cd.  8177;  Okl.  Rev.  St.  1713; 
S.  D.  Pro.  Cd.  265;  Wash.  BaL  Cd.  6308  (Pierce's  Cd.  2630);  Wyo.  Bev.  81 
4706. 

[b]  The  Oalifonls  Statata  (0.  O.  P.  1618)  ProTldas:  ''Every  ezeeaior 
and  administrator  is  chargeable  in  his  account  with  the  whole  of  the  estate 
of  the  decedent  which  may  come  into  his  possession,  at  the  value  of  the 
appraisement  contained  in  the  inventory,  except  as  provided  in  the  follow* 
ing  sections,  and  with  all  the  interest,  profit  and  income  of  the  estate." 
En.  March  11,  1872. 

The  Arlsons,  Idaho,  Montanai  North  Dakota,  Oklahoma^  Boath  ]>akota» 
Utah,  Washington,  and  Wyoming  Statutes  are  the  same  aa  the  Galifomia. 
Ariz.  Bev.  St.  1848;  Ida.  Bev.  St.  5581;  Mont.  C.  C.  P.  2771;  N.  D.  Bev. 
Cd.  8178;  Okl.  Bev.  St.  1714;  S.  D.  Pro.  Cd.  266;  Utah  Bev.  St.  3929;  Wash. 
Bal.  Cd.  6309  (Pierce's  Cd.  2631);  W70.  Bev.  St.  4707. 

The  North  Dakota  Statute  also  Proyldes:  "An  executor  or  adminis- 
trator is  liable  on  his  bond  for  money  or  other  personal  property  of  the 
estate  which  was  in  his  hands  or  under  his  control  when  hia  letters  were 


a  Wheeler  v.  Bolton,  92  Cal.  159, 
28  Pae.  558;  Estate  of  Simmons,  43 
Cal.  543;  Estate  of  Conser,  40  Or. 
138,  66  Pac.  607. 

Where  the  proportionate  share 
which  the  estate  received  upon  a  cer- 
tificate of  indebtedness  of  an  insol- 
vent bank  was  less  than  its  f  acQ 
amount,  the  executors  should  not  be 
eharged  with  the  full  amount  of  the 


face  of  the  certificate,  but  only  with 
the  real  amount  received,  although 
they  first  stated  the  amount  of  the 
certificate  as  cash.  Estate  of  Mar- 
shall, 118  Cal.  379,  50  Pac  540. 

8  Wheeler  v.  Bolton,  92  CaL  159, 
28  Pac.  558. 

4  Wheeler  ▼•  Bolton,  92  CaL  lfl9, 
28  Pae.  558. 
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come  into  his  possession,  but  also  to  those  which  by  negligence 
he  fails  to  coUect.*^  He  is  also  chargeable  in  his  annual  account 
with  property  which  he,  as  a  lessee  of  the  decedent,  had  agreed 
to  deliver  to  him  at  a  specified  time,  when  he  has  failed  to  make 
such  delivery  to  himself  as  administrator.* 

S  487.  Profiting  or  Losing  by  Estate. — ^It  has  been  seen  in 
previous  chapters  that  an  executor  or  lidministrator  who  con- 
tinues the  business  of  his  decedent,  or  who  invests  or  makes  use 
of  the  estate,  will  be  held  to  account  for  the  profits  of  the  ven- 
ture and  usually  answerable  for  the  lossesJ    The  code  [c]  ex- 

iBfued  in  whatever  capacity  it  was  received  by  him  or  came  under  his 
control."    N.  J>,  Eev.  Cd.  8182. 

The  Nevada  Statute  Provides:  ''Every  executor  and  administrator 
shall  be  chargeable  in  his  account  with  the  whole  of  the  estate  of  the  de- 
ceased which  should  come  to  his  possession  at  the  value  of  the  appraise- 
ment contained  in  the  inventory,  except  as  hereinafter  provided,  and  with 
all  the  interest,  profit  and  income  of  the  estate."    Nev.  Gomp.  L.  2964. 

The  Oregon  Statate  Provides:  ''An  executor  or  administrator  is  charge- 
able in  his  account  with  aU  the  property  of  the  estate  which  may  come 
into  his  possession,  at  the  value  of  the  appraisement  contained  in  the 
inventory,  except  as  in  this  chapter  otherwise  provided."  Or.  B.  A  0. 
Cd.  1205. 

[c]  The  Oalifomia  SUtate  (0.  0.  P.  1614)  Provides:  "He  shall  not 
make  profit  by  the  increase,  nor  suffer  loss  by  the  decrease  or  destruc- 
tion, without  his  fault,  of  any  part  of  the  estate.  He  must  account  for 
the  excess  when  he  sells  any  part  of  the  estate  for  more  than  the  ap- 
praisement, and  if  any  is  sold  for  less  than  the  appraisement,  he  is  not  re- 
sponsible for  the  loss  if  the  sale  has  been  justly  made."  En.  March  11, 
1872. 

The  Arizona,  Idaho,  Montana,  Nevada,  North  Dakota^  Oklahoma,  South 
Dakota^  Utah,  Washington,  and  Wyoming  Statates  are  the  same  as  thf 
California.  Ariz.  Bev.  St.  1849;  Ida.  Bev.  St.  5582;  Mont.  C.  C.  P.  2772 
Nev.  Comp.  L.  2965;  N.  D.  Bev.  Cd.  8179;  Okl.  Bev.  St.  1715;  8.  D.  Prd 
Cd.  267;  Utah  Bev.  St.  8930;  Wash.  Bal.  Cd.  6310  (Pierce's  Cd.  2632);  Wyo 
Bev.  St.  4708. 

The  Oregon  Statate  Provides:  "He  shall  not  make  profit  by  the  Wf 
crease  in  value  of  the  property  of  the  estate,  nor  suffer  loss  for  th^  de- 
crease in  value  or  the  destruction  thereof,  without  his  fault;  and  i/  any 

6  Estate  of  Kennedy,  120  Cal.  458,  •  Estate  of  More,  121  CaL  #  J9,  54 

52  Pac.   820;   Estate  of  Pease,  149       Pac.  97. 
Cal.  167,  85  Pac  149.  7  See  sections  305,  452,  an^ 
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pressly  declares  that  he  shall  not  profit  by  the  increase,  nor  suffer 
loss  by  the  decrease  or  destruction,  without  his  fault,  of  any  part 
of  the  estate;  also  that  he  must  account  for  the  excess  when  he 
sells  any  property  for  more  than  its  appraised  value,  and  is  not 
responsible  for  the  loss  from  a  sale,  justly  made,. for  less  than 
the  appraisement.^  When  an  heir  sells  or  conveys  property  to 
the  executor  or  administrator,  the  transaction  will  be  closely 
scrutinized  by  the  courts.  The  transfer  is  not  necessarily  void, 
however,  although  it  is  voidable  at  the  election  of  the  cestui  que 
trust,  at  least  if  any  advantage  has  been  taken  of  him.* 

§  488.  Purchasing  Claims  Against  Estate. — ^The  law,  as  a  rule, 
does  not  permit  an  executor  or  administrator  to  purchase  claims 
against  the  estate,  [d]  Yet  the  courts  seem  to  have  been  dis- 
posed, in  a  few  instances,  to  uphold  him  in  advancing  his  own 
funds  to  save  the  property  of  the  estate  from  foreclosure,  and 


of  the  property  of  the  estate  sell  for  more  than  its  appraised  value,  he 
shall  account  for  the  excess;  and  if  any  such  property  sell  for  less  than 
its  appraised  value,  he  shall  not  be  responsible  for  the  loss,  unloss  oc- 
casioned by  his  fault.  He  shall  not  be  accountable  for  the  debts  due  the 
estate,  if  it  appear  that  they  remain  uncollected  without  his  fault."  Or. 
B.  &  C.  Cd.  1206. 

[d]  The  OaUfornia  Statnte  (0.  O.  P.  1617)  Provides:  <'No  administrator 
or  executor  shall  purchase  any  claim  against  the  estate  he  represents;  and 
if  he  pays  any  claim  for  less  than  its  nominal  value,  he  is  only  entitled 


8  Estate  of  Oianellis,  146  Gal.  139, 
79  Pac.  841;  Firebaugh  v.  Burbank, 
121  Cal.  186,  191,  53  Pae.  560.  An 
executor  who  sells  stock  for  more  than 
the  appraised  value  is  liable  for  the 
price  received,  and  interest.  Estate 
of  Badovieh,  74  Cal.  536,  5  Am.  St 
Bep.  46,  16  Plie.  321. 

•  Golson  V.  Dunlap,  73  Cal.  157, 
14  Pac  576.  The  purchase  by  an  ex- 
ecutor of  an  heir's  interest  in  the  es- 
tate is  valid,  if  fair.  Haight  v.  Pear- 
son, 11  Utah,  51,  89  Pac.  479. 

The  executor  does  not  sustain  such 
a  trust  relation  to  a  legatee  as  to 
render  fraudulent  per  se  the  purchase 
from  him  of  property  acquired  under 


the  wilL  Only  in  ease  of  actual 
fraud  can  the  sale  be  set  aside. 
O'Neile  v.  Temes,  32  Wash.  528,  73 
Pae.  692. 

An  administrator  being  ipso  fketo 
a  trustee,  a  lease  from  the  sole  heir 
to  the  administrator  is  voidable,  irre- 
spective of  actual  fraud.  Gardella 
V.  Meeker,  3  Wash.  Ter.  178,  13  Pae. 
709. 

Where  an  executor  fraudulently  in- 
duces a  legatee  to  loan  him  the  money 
bequeathed,  the  transaction  is  void. 
Ehrngren  v.  Gronlund,  19  Utah,  411, 
57  Pae.  268. 

The  fact  that  one  who  was  named 
in  a  wUl  as  executor  applied  for  1st- 
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in  taking  a  transfer  of  the  debt  to  himself.^®  If  he  pays  ^uiy 
claim  for  less  than  its  nominal  value,  he  is  entitled  to  charge  in 
his  account  only  the  amount  actually  paid.^^ 

§  489.  Liability  for  Uncollected  Debts. — ^An  executor  or  ad- 
ministrator is  not  accountable  for  any  debts  due  the  estate  which 
remain  uncollected  without  his  fault;  [e]  but  he  is  answerable 
for  such  debts  as  he  fails  to  collect,  when  by  proper  exertion  he 

to  charge  in  his  account  the  amount  h«  actually  paid.''  En.  Marcli  11, 
1872. 

The  ArlBona,  Idaho,  Montana,  Nevada,  North  Dakota,  Oklahoma^  Ore- 
gon, South  Dakota,  Utah,  Washington,  and  Wyoming  Statutes  are  practi- 
cally the  same  as  the  California.  Ariz.  Bev.  8t.  1852;  Ida.  Bev.  St.  5585; 
Mont.  C.  C.  P.  2775;  Nev.  Comp.  L.  2968;  N.  D.  Bev.  Cd.  8181;  Or.  B. 
A  C.  Cd.  1206;  Okl.  Bev.  St.  1718;  8.  D.  Pro.  Cd.  270;  Utah  Bev.  St.  3931; 
Wash.  Bal.  Cd.  6313  (Pierce's  Cd.  2635);  Wyo.  Bev.  St.  4711. 

[e]  The  Oalifomia  Statute  (O.  O.  P.  1616)  ProTldes:  "No  executor  or 
administrator  is  accountable  for  any  debts  due  to  the  decedent,  if  it  ap- 
pears that  they  remain  uncollected  without  his  fault."  £n.  March  11, 
1672. 

The  Arizona,  Idaho,  Montana,  North  Dakota,  Oklahoma,  Sooth  Dakota^ 
Utah,  and  Wyoming  Statutes  are  the  same  as  the  California.  Ariz.  Bev. 
St.  1850;  Ida.  Bev.  St.  5583;  Mont.  C.  C.  P.  2773;  N.  D.  Bev.  Cd.  8180; 
Okl.  Bev.  St.  1716;  S.  D.  Pro.  Cd.  268;  Utah  Bev.  St.  3932;  Wyo.  Bev.  St. 
4709. 

The  Nevada  Statute  Provides:  "No  executor  or  administrator  shall  be 
accountable  for  any  debts  due  the  deceased  that  remain  uncollected  with- 
out his  fault."    Nev.  Comp.  L.  2966. 

The  Oregon  Statute  is  set  forth  under  the  preceding  section. 

The  Washington  Statute  Provides:  "No  executor  or  administrator  shaU 
be  accountable  for  any  debts  due  the  estate  if  it  shall  appear  that  they  re- 
main uncollected  without  his  fault"  Wash.  BaL  Cd.  6311  (Pierce's  Cd. 
2633). 

ters,  which  the  court  granted,  does  to  his  benefit  Bowden  v.  Pieree,  78 
not  make  him  a  trustee  of  the  estate      ^^  *59,  14  Pac.  302,  15  Pac  64. 

when  he  refused  or  neglected  to  qual-      ,  J^  ^^^  t^T""^!^'  ^*^^ 

^         .         191,  78  Pac.  878;  Burnett  v.  Ljford, 
ify;    and    contacts    made    by    him      ^  ^^  ^^^^  gg  p^^   g^g 

with  the  executrix,  if  fair  and  just,  n  gee  the  statutes  under  this 

are  not  void,  although  th^  redounded     tfea. 
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could  have  collected  them.^    These  roles  apply  to  debts  due 
from  an  administrator  himself  to  the  estate.^ 

§  490.  Allowance  to  Executor  for  Services  and  Expenses. — 
The  codes  provide  that  executors  and  administrators  shall  be 
entitled,  for  their  services,  to  specified  commissions  upon  the 
amount  of  estate  accounted  for  by  them ;  except  that  in  case  the 
decedent  makes  some  other  provision  in  his  will  for  the  com- 
pensation of  his  executor,  that  must  constitute  his  compensation 
in  full,  unless  he  files  a  written  renunciation  thereof  in  court. 
In  addition  to  his  commissions,  an  executor  or  administrator 
should  be  allowed  his  necessary  expenses  incurred  in  the  care, 
management  and  settlement  of  the  estate,  [f]     He  is  entitled  to 


[f]  The  Oallfomia  Statata  (O.  O.  P.  1616)  Provides:  <'He  shaU  be  al- 
lowed all  necessary  expenses  in  the  care,  management,  and  settlement  of 
the  estate,  and  for  his  services  such  fees  as  provided  in  this  chapter;  but 
when  the  decedent,  by  his  will,  makes  some  other  provision  for  the  com- 
pensation of  his  executor,  that  shall  be  a  full  compensation  for  his  ser- 
vices, unless,  by  a  written  instrument,  filed  in  the  court,  he  renounces  all 
claim  for  compensation  provided  by  in  the  will.  Any  attorney  who  has 
rendered  services  to  an  executor  or  administrator  may  at  any  time  during 
the  administration,  and  upon  such  notice  to  the  other  parties  interested  in 
the  estate  as  the  court  shall  by  order  require,  apply  to  the  court  for  an 
allowance  to  himself  of  compensation  therefor,  and  the  court  shall  on  the 
hearing  of  such  application  make  an  order  requiring  the  executor  or  ad- 
ministrator to  pay  to  such  attorney  out  of  the  estate  such  compensation 
as  to  the  court  shall  seem  proper.  Any  payment  made  by  an  executor  or 
administrator  in  conformity  with  such  order  shall  be  allowed  by  the  court 
in  his  account.  Any  attorney  making  such  application  to  the  court  for 
compensation  and  all  other  persons  interested  in  the  estate  may  appeal  from 


12  Estate  of  Sanderson,  74  Gal.  199, 
15  Pac.  753;  In  re  Sanderson  (Cal.), 
13  Pac.  497;  Maddock  v.  Russell,  109 
Cal.  417,  423,  42  Pac.  139.  As  to  the 
duty  of  administrators  in  collecting 
rents  and  promissory  notes,  see  Eliz- 
alde  V.  Murphy,  4  CaL  App.  114,  87 
Pac.  245;  Estate  of  Moore,  96  Gal. 
522,  31  Pac.  584.  And  as  to  the  bur- 
den of  proving  the  collectibility  of  a 
debt,  see  Estate  of  Moore,  96  GaL  522, 
81  Pac.  684;  In  re  Millenovich,  6  Nev. 
161. 


The  account  of  an  administiator 
should  show  his  freedom  from  fault 
in  the  matter  of  uncollected  debts. 
Estate  of  Sanderson,  74  CaL  199,  15 
Pac.  753. 

13  Estate  of  Thomas,  140  Cal.  397, 
73  Pac.  1059;  Sanchez  v.  Forster,  133 
Cal.  615,  65  Pac.  1077.  But  see  sec- 
tion  299,   ante. 

He  is  chargeable  in  his  annual  ae- 
eount  with  amount  of  his  own  note 
to  estate,  with  stipulated  interests 
Miner's  Estate,  46  Cal  564. 
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his  traveling  expenses/^  and  also  to  those  of  his  attorney/' 
necessarily  incurred  in  preserving  the  estate.  Under  some  cir- 
cumstances he  may  be  allowed  for  the  services  of  a  bookkeeper,^® 


any  order  made  by  the  eourt  fixing  the  amonnt  of  such  compensation/' 
En.  March  11,  1872.     Amd.  1873-74,  414;  1880,  99;  1905,  776. 

The  Arizona  Statute  Provides:  "He  shall  be  allowed  all  necessary  ex- 
penses in  the  care,  management  and  settlement  of  the  estate,  including 
reasonable  fees  paid  to  attorneys  for  conducting  the  necessary  proceed- 
ings or  suits  in  the  probate  or  other  courts,  and  for  his  services  such  fees 
as  provided  in  this  chapter;  but  when  the  decedent,  by  his  will,  makes 
some  other  provision  for  the  compensation  of  his  executor,  that  shaU  be  a 
fuU  compensation  for  his  services,  unless,  by  a  written  instrument  filed 
in  the  probate  court,  he  renounces  all  claim  for  compensation  provided  by 
the  will."     Ariz.  Bev.  St.  1851. 

The  Idaho  Statute  Provides:  <<He  shall  be  allowed  all  necessary  ex- 
penses in  the  care,  management,  and  settlement  of  the  estate,  and  for  his 
services  such  fees  as  provided  in  this  chapter;  but  when  the  decedent,  by 
his  will,  makes  some  other  provision  for  the  compensation  of  his  executor, 
that  shall  be  a  full  compensation  for  his  services,  unless,  by  written  in- 
strument, filed  in  the  probate  court,  he  renounce  all  claim  for  compensa- 
tion provided  by  the  will."    Ida.  Bev.  St.  5584. 

The  Montana  Statute  Provides:  "He  shall  be  allowed  all  necessary  ex- 
penses in  the  care,  management  and  settlement  of  the  estate,  including 
reasonable  fees  paid  to  attorneys  for  conducting  the  necessary  proceedings, 
and  for  conducting  actions  in  courts,  and  for  his  services  auch  fees  as  pro- 
vided in  this  chapter;  but  when  the  decedent  by  his  will,  makes  some 
other  provision  for  the  compensation  of  his  executor,  that  shall  be  a  full 
compensation  for  his  services,  unless  by  a  written  instrument,  filed  in  the 


14  Estate  of  Byrne,  122  GaL  260, 
54  Pac.  957;  Estate  of  Bose,  80  Gal. 
166,  22  Pac.  86;  Bice  v.  Tilton,  14 
Wyo.  101,  82  Pac.  577. 

Traveling  expenses  connected  with 
the  administration  of  foreign  assets 
should  be  allowed  out  of  those  assets. 
Estate  of  Ortiz,  86  Gal.  316,  21  Am. 
St.  Bep.  44,  24  Pac.  1034. 

An  administratrix  is  not  entitled 
to  expenses  incurred  in  traveling 
when  taking  steps  to  apply  for  'letters 
of  administration,  or  in  attending 
the  hearing  of  a  contest  over  letters 
of  administration.  Estate  of  Byrne, 
122  Gal.  260,  64  Pae.  957. 


10  Estate  of  Moore,  72  GaL  335, 
13  Pac.  880;  Estate  of  Byrne,  122 
Gal.  260,  54J>ac.  957. 

16  Estate  of  Moore,  72  GaL  335, 
13  Pac.  880.  The  question  whether 
an  administrator  is  entitled  to  employ 
a  bookkeeper  depends  on  the  circum- 
stances of  the  estate,  and  should  be 
left  to  the  discretion  of  the  court. 
Estate  of  More,  121  Gal.  609,  54  Pae. 
97.  He  cannot  charge  the  estate  with 
the  expense  of  hiring  assistance  in 
keeping  his  ordinary  accounts.  Lu- 
cich  V.  Medin,  3  Key.  93,  93  Am.  Dee. 
376;  Steel  v.  Hdlladay,  20  Or.  462, 
26  Pao.  562. 
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of  an  expert  accoimtant,^'^  or  of  a  real  estate  broker. ^^  It  lias 
been  decided  that  a  special  administratrix  should  not  be  allowed 
for  expenditures  in  having  a  mine,  in  which  the  estate  holds 
stock,  examined  in  order  to  ascertain  its  value ;  ^^  nor  for  ex- 
penditures in  hiring  a  detective  to  watch  the  executors  after  their 
removal,  she  believing  that  they  had  not  turned  over  to  her  all 
the  papers.^  No  general  rule  can  be  announced  whereby  to 
determine  what  disbursements  by  an  executor  or  administrator 
are  properly  allowable  in  his  account,  and  what  not,  for  much 
will  depend  upon  the  peculiar  facts  and  circumstances  of  each 
particular  case  as  it  arises.^^    The  expenses  of  an  administrator 


eonrt,  h«  renounce!  aU  elaim  for  compensation  provided  by  the   wiU." 
Mont.  C.  C.  P.  2774. 

The  Nevada  Statute  Provides:  ^'He  shaU  be  allowed  all  necessary  ex- 
penses in  the  care  and  management  as  weU  as  settlement  of  the  estate,  and 
for  his  services  such  fees  as  provided  by  law;  bat  when  the  deceased 
shall,  by  his  will,  make  some  other  provision  for  the  compensation  of  his 
executor,  this  shall  be  deemed  a  fuU  compensation  for  such  services,  un- 
less the  executor  files  a  renunciation,  in  writing,  of  all  elaim  for  the  com- 
pensation provided  by  the  wilL"    Nev.  Comp.  L.  2967. 

The  North  Dakota  and  Sonth  Dakota  Statutes  are  the  same  as  the  Idaho, 
except  that  the  words  ''county  court"  are  used  in  place  of  '' probate 
court."    N.  D.  Bev.  Cd.  8183;  S.  D.  Pro.  Cd.  26d. 

The  Oklahoma  Statute  is  the  same  as  the  Idaho.    OkL  Bev.  St.  1717. 

ThO  Oregon  Statute  ProTldes:  "An  executor  or  administrator  shaU  be 
aUowed,  in  the  settlement  of  his  account,  all  necessary  expenses  incurred 
in  the  care,  management,  and  settlement  of  the  estate,  including  reasonable 
attorney  fees  in  any  necessary  litigation  or  matter  requiring  legal  ad- 
vice or  counsel.    For  his  services  he  shall  receive  such  compensation  as 


17  Estate  of  Levinson,  108  OaL 
450,  41  Pac.  483,  42  Pac.  479. 

18  Estate  of  WiUard,  139  Cal.  501, 
73  Pac.  240,  64  L.  B.  A.  554. 

Expenditures  by  a  special  admin- 
istratrix in  employing  real  estate  and 
other  agents  to  secure  purchasers  for 
property  of  a  debtor  of  the  estate 
were  disallowed  In  Estate  of  Bell, 
145  Gal.  646,  79  Pac.  358. 

10  Estate  of  Bell,  145  Cal.  646, 
79  Pac.  358. 

20  Estate  of  Bell,  145  GaL  646, 
79  Pac.  358. 


SI  Estate  of  WiUard,  139  Cal.  501, 
73  Pac.  240,  64  L.  B.  A.  554;  Es- 
tate of  Levinson,  108  Cal.  450,  41 
Pac.  483,  42  Pac.  479.  As  to  his 
right  to  an  allowance  for  money  ad- 
vanced to  the  heirs,  see  Estate  of 
Bose,  80  OaL  166,  22  Pac.  86. 

The  expense  incurred  in  a  contro- 
versy between  executors  is  not  a 
proper  charge  against  the  estate.  In 
re  Millencovich,  5  Nev.  161. 

An  executor  who  is  abo  legatee 
cannot  charge  the  estate  with  the  ex* 
pense  of  contesting  with  other  kfi* 
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preliminary  to  applying  for  letters  are  not  chargeable  to  the 
estate.^  But  his  necessary  expenses  incurred  in  good  faith  under 
a  voidable  appointment  should  be  allowed.^  There  is  nothing  in 
the  statutes  which  requires  the  payment  of  claims  against  him 
for  services  rendered  or  materials  furnished  before  they  can  be 
allowed  in  the  settlement  of  his  account.^ 

§  491.  Allowance  for  Executor's  Commissions. — ^When  pro- 
vision for  remunerating  the  executor  is  made  in  the  will,  this 
must  be  taken  as  the  measure  of  his  compensation  unless  he  files 
a  written  renunciation  thereof.^    If  no  such  testamentary  pro- 


the  law  provides;  but  when  the  deceased,  by  his  will,  has  made  special 
provision  for  the  compensation  of  his  executor,  such  executor  is  not  en- 
titled to  any  other  compensation  for  his  services,  unless  he  shall,  within 
ten  days  after  his  appointment,  subscribe  and  file  with  the  clerk  a  written 
declaration  renouncing  the  compensation  provided  by  the  wiU."  Or.  B. 
&  C.  Cd.  1207. 

The  Utah  and  Wyoming  Statutes  are  the  same  as  the  Arizona,  except 
that  they  use  the  word  "courts"  in  place  of  the  words  "probate  or  other 
courts."    Utah  Rev.  St.  3933;  Wyo.  Rev.  St  4710. 

The  Washington  Statute  Provides:  "He  shall  be  allowed  aU  necessary 
expenses  in  the  care,  management  and  settlement  of  the  estate,  and  for  his 
services  such  fees  as  the  law  provides,  but  when  the  deceased,  by  will, 
shall  have  made  some  other  provision  for  the  compensation  of  his  executor, 
that  shall  be  deemed  a  fuU  compensation  for  his  services,  unless  he  shall, 
by  a  written  instrument,  filed  in  the  superior  court,  renounce  all  daim 
for  compensation  provided  by  the  will."  Wash.  Bal.  Gd.  6312  (Pierce's 
Gd.  2634). 


tees  the  amount  claimed  by  himself 
as  legatee.  Estate  of  Marrey,  65 
GaL   287,  3  Pac.   896. 

Expenses  incurred  by  distributees, 
who  are  also  executors,  in  defending 
a  decree  of  distribution,  cannot  be 
made  a  charge  against  the  estate. 
Firebaugh  v.  Burbank,  121  Gal.  186, 
53  Pac.  560. 

An  executor  has  been  held  properly 
disallowed  credit  for  expenditures  in 
a  suit  begun  by  him  and  abandoned 
without  reason.  Estate  of  Pease,  149 
<M,  167,  85  Pac.  149;  and  also  to 
credit  for  the  cost  of  printing  in  the 
Probate  Law —  48 


wrong  county  a  notice  of  sale.  Es- 
tate of  Pease,  149  Gal.  167,  85  Pac 
149. 

22  Estate  of  Byme^  122  Gal.  260, 
54  Pac.   957. 

28  Estate  of  Owen  (Utah),  91  Pae. 
283 ;  Rice  v.  Tilton,  14  Wyo.  101,  82 
Pac.  577.  The  rule  seems  otherwise 
where  letters  are  void.  Estate  of 
Prey,  52  GaL  658. 

24  Estate  of  Gouts,  87  OaL  480,  25 
Pae.  685. 

25  See  statutes  under  preceding  sec- 
tion; Estate  of  Runyon,  125  Gal.  195, 
57  Pac  783;   Estate  of  Smith,  13 
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vision  is  made,  or  if  made  is  renounced,  then  the  statute  fixes 
his  compensation  at  a  certain  percentage  of  the  value  of  the 
estate  accounted  for  by  him.  An  administrator's  statutory  com- 
missions are  the  same  as  an  executor's. [g]  The  amount  of  the 
compensation  under  the  statute  is  ordinarily  a  pure  question  of 
computation.^  The  value  of  the  estate,  for  the  purpose  of  cal- 
culating the  commissions,  is  determined  prima  facie  by  the  ap- 
praisement contained  in  the  inventory.  The  appraised  value  is 
not  conclusive,  however,  and  if  it  is  questioned,  the  court  may 
institute  an  inquiry  into  the  actual  value.^     Commissions  are 


[g]  The  California  Statote  (O.  O.  P.  1618)  Provides:  ''When  no  eom- 
pensation  is  provided  by  the  will,  or  the  executor  renounces  aU  claim 
thereto,  he  must  be  allowed  commissions  upon  the  amount  of  estate  ae- 
counted  for  by  him,  as  foUows:  for  the  first  thousand  doUars,  at  the  rate 
of  seven  per  cent;  for  the  next  nine  thousand  dollars,  at  the  rate  of  four 
per  cent;  for  the  next  ten  thousand  dollars,  at  the  rate  of  three  per  cent; 
for  the  next  thirty  thousand  doUars,  at  the  rate  of  two  per  cent;  for  the 
next  fifty  thousand  dollars,  at  the  rate  of  one  per  cent;  and  for  all  above 
one  hundred  thousand  dollars,  at  the  rate  of  one-half  of  one  per  cent.  The 
same  commissions  shaU  be  allowed  to  administrators.  In  aU  cases,  such 
further  allowance  may  be  made  as  the  court  may  deem  just  and  reason- 
able for  any  extraordinary  service,  but  the  total  amount  of  such  extra  al- 
lowance must  not  exceed  one-half  the  amount  of  commissions  allowed  by 
this  section.  Where  the  property  of  the  estate  is  distributed  in  kind,  and 
involves  no  labor  beyond  the  custody  and  distribution  of  the  same,  the  corn- 


Wash.  129,  61  Pac.  348.  It  is  com- 
petent for  the  testator  to  provide  that 
his  executor  shall  receive  a  portion  of 
his  compensation  at  stated  intervals. 
Estate  of  Bingot,  124  Cal.  45,  56  Pac 
781. 

as  Estate  of  Strauss,  144  Cal.  553, 
77  Pac.  1122;  Estate  of  Cudworth, 
133  Gal.  462,  65  Pac  1041;  Estate  of 
Towne,  143  CW,  507,  77  Pac.  446. 
The  probate  court  has  power  to  charge 
the  property  of  an  estate  with  pay- 
ment of  the  administrator's  fees. 
Finnerty  v.  Pennie,  100  Gal.  404,  34 
Pac.  869;  Estate  of  Nicholson,  1 
Kev.  518. 

27  Estate  of  Carver,  123  Cal.  102, 
56  Pae.  770;   Estate  of  Peraandes, 


119  Cal.  579,  51  Pac.  581 ;  NoUe  v. 
Whitten,  38  Wash.  262,  80  Pae.  451; 
Estate  of  Mason,  26  Wash.  259,  66 
Pac.  435;  Estate  of  Smith,  18  WasL 
129,  51  Pac.  348;  Wilbur  v.  WUbur, 
17  Wash.  683,  50  Pac  589. 

In  fixing  the  commissions  of  an 
executor,  the  inventory  value  of  the 
property  is  not  conclusive,  but  the 
actual  market  value  may  be  shown, 
and  used  as  the  basis.  Goursen's  £s- 
tote  (Gal.),  65  Pac  965. 

An  administrator  is  entitled  to  a 
commission  upon  the  unsold  realty  of 
the  estate  according  to  its  actual 
VBlue  at  the  time  of  accounting,  and 
not  according  to  its  appraised  valoa 
as  inventoried.  Horton  y.  Barto,  17 
Wash.  675,  50  Pac  587. 
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allowable,  as  a  rule,  upon  all  the  property  which  comes  into  the 
possession  of  the  executor  or  administrator  and  for  which  he  is 
accountable,  but  upon  no  other.^  He  cannot  claim  commissions 
on  real  estate  involved  in  litigation  that  ultimately  results  in  a 
decision  adverse  to  the  estate.^ 

It  may  be  that  when  land  is  sold  subject  to  a  mortgage  which 
still  remains,  that  commissions  should  be  computed  only  on  the 


mission  shall  be  computed  on  all  the  estate  above  the  value  of  twenty  thou- 
sand dollars,  at  one-half  of  the  rates  fixed  in  this  section.  Public  adminia- 
trators  shall  receive  the  same  compensation  and  allowances  as  are  al- 
lowed in  this  title  to  other  administrators.  All  contracts  between  an 
executor  or  administrator  and  an  heir,  devisee,  or  legatee,  for  a  higher 
compensation  than  that  allowed  by  this  section,  shall  be  void."  En. 
March  11,  1872.     Amd.  1873-74,  415;  1880,  100;  1881,  36;  1905,  727. 

The  Arizona  Statute  Provides:  "When  no  compensation  is  provided  by 
the  will,  or  the  executor  renounces  all  claim  thereto,  he  must  be  allowed 
commissions  upon  the  amount  of  the  whole  estate  accounted  for  by  him  as 
follows:  For  the  first  thousand  dollars,  at  the  rate  of  seven  per  cent;  for 
aU  above  that  sum  and  not  exceeding  ten  thousand  dollars,  at  the  rate  of 
five  per  cent;  for  all  above  that  sum  at  the  rate  of  four  per  cent;  and  the 
same  commission  must  be  allowed  administrators.  In  all  cases  such  further 
allowance  may  be  made  as  the  probate  judge  may  deem  just  and  reason- 
able for  any  extraordinary  service.  The  total  amount  of  such  allowance 
must  not  exceed  the  amount  of  commissions  allowed  by  this  section;  and 
that  public  administrators  shall  receive  the  same  compensation  and  al- 
lowances as  are  allowed  in  this  title  to  other  administrators."  Ariz.  Bev. 
St.  1853. 

The  Idaho  Statute  ProTldes:  I'When  no  compensation  is  provided  by 
the  will,  or  the  executor  renounces  all  claim  thereto,  he  must  be  allowed 
commissions  upon  the  amount  of  the  estate  accounted  for  by  him,  as  fol- 


28  Estate  of  Simmons,  43  Oal.  543; 
Estate  of  Isaacs,  30  Gal.  106;  Black- 
enburg  v.  Jordan,  86  Oal.  171,  24 
Pac.  1061.  An  executor  or  adminis- 
trator is  to  be  allowed  commissions 
based  on  the  value  of  the  estate  which 
has  been  taken  into  his  possession 
and  accounted  for.  Estate  of  Pease, 
149  GaL  167,  85  Pac.  149. 

No  commission  can  be  allowed  to  an 
executor  on  property  which  never 
came  into  his  possession,  nor  on  prop- 
erty which,  although  it  belonged  to 
the  estate,  has  not  been  administered 


upon  or  brought  under  the  control  of 
the  probate  court.  Steel  v.  HoUa- 
day,  20  Or.  462,  26  Pac.  662. 

29  Estote  of  Delaney,  110  GaL  563, 
42  Pac.  981;  Estate  of  Ricaud,  70 
Gal.  69,  11  Pac.  471.  An  adminis- 
trator being  compelled  by  law  to  hold, 
protect  and  guard  funds  coming  into 
his  hands,  which  he  has  reason  to  be- 
lieve to  be  assets  of  the  estate,  until 
the  right  to  the  funds  can  be  deter- 
mined, is  entitled  to  his  commissions 
thereon.  Wells  v.  Bobinson,  18  GaL 
133. 
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value  of  the  interest  sold — ^that  is,  on  the  net  purchase  price  in 
excess  of  the  encumbrance;  but  if  the  mortgage  has  been  pre- 
sented as  a  claim  against  the  estate,  and  is  paid  out  of  the  pro- 
ceeds of  the  sale,  although  such  payment  is  made  directly  from 
the  purchaser  or  his  broker  to  the  mortgagee  instead  of  through 
the  executor,  commissions  should  be  allowed  on  the  full  amount 
of  the  selling  price.^ 

In  case  an  executor  or  administrator  renders  extraordinary 
services,  the  court  may,  in  its  discretion,  allow  further  compensa- 

k>w0:  For  the  first  thousand  dollars,  at  the  rate  of  seven  per  cent;  for  all 
above  that  sum  and  not  exceeding  ten  thousand  dollars,  at  the  rate  of  five 
per  cent;  for  aU  above  that  sum,  at  the  rate  of  four  per  cent;  and  the 
same  commission  must  be  allowed  administrators.  In  all  cases  such  further 
aUowance  may  be  made  as  the  probate  judge  may  deem  just  and  reason- 
able, for  any  extraordinary  service.  The  total  amount  of  such  allowance 
must  not  exceed  the  amount  of  commissions  allowed  by  this  section." 
Ida.  Bev.  St.  5586. 

The  Montana  Statute  Provides:  "When  no  compensation  is  provided 
by  the  will,  or  the  executor  renounces  all  claima  thereto,  he  must  be  al- 
lowed commissions  upon  the  amount  of  the  estate  accounted  for  by  him,  as 
follows:  For  the  first  thousand  dollars,  at  the  rate  of  seven  per  cent:  for 
aU  above  that  amount,  not  exceeding  ten  thousand  dollars,  at  the  rate  of 
five  per  cent:  for  all  above  ten  thousand  dollars,  not  exceeding  twenty 
thousand  dollars,  at  the  rate  of  four  per  cent:  and  for  all  above  twenty 
thousand  dollars,  at  the  rate  of  two  per  cent.  If  there  be  more  than  one 
executor,  only  one  commission  must  be  allowed.  The  same  commissions 
must  be  allowed  to  administrators.  In  all  such  cases  further  aUowanees 
may  be  made  as  the  court  or  judge  may*  deem  just  and  reasonable  for  any 
extraordinary  services.  The  total  amount  of  such  extra  aUowance  most 
not  exceed  the  total  amount  of  commission  allowed  by  this  section." 
Mont.  C.  C.  P.  S776  (Stats.  1906,  p.  7). 

The  Nevada  Statnta  Provides:  "When  no  compensation  shaU  have  been 
provided  by  the  will,  or  the  executor  shaU  renounce  all  claims  thereto,  be 
shall  be  allowed  commissions  upon  the  whole  amount  of  the  personal  es- 
tate accounted  for  by  him,  as  foUows:  For  the  first  thousand  dollars,  at 
the  rate  of  six  per  cent;  for  aU  above  that  sum  and  not  exceeding  five 
thousand  dollars,  at  the  rate  of  four  per  cent;  for  aU  above  five  thousand 

so  Estate  of  Pease,  140  Gal.  167,  a  waiver  of  a  defieienej  judgment 
85  Pac.  149.  The  reasonable  value  of  against  the  estate,  is  properly  in- 
mortgaged  realty,  which  was  charged       ^^^^  ^  ^^^  ^^^  ^^  property  ad- 

to  the  administiatrix  as  assets,  and  .  .  .      ,  ^    .      ^ 

XI  ^     M     ^1^^  ^  i«i.^  ««.        ministered  as  a  basis  of  eomputing 

was  taken,  under  foreclosure,  into  un-  *^  ^^ 

mediate  possession  of  the  mortgagee  commissions.  Carver's  EsUte^  In  n, 
on  a  compromise,  in  consideration  of      128  GbL  102,  55  Pac  770. 


LIABILITY  AND  COMPENSATION  OF  EXECUTOBS. 


757 


tion  in  addition  to  the  statutory  fees'^  But  such  additional 
allowance  is  not  warranted  unless  he  petitions  therefor,  and 
makes  it  appear  that  his  demand  is  just  and  reasonable  and 
founded  upon  extraordinary  services  actually  rendered.^  If  the 
will  fixes  the  compensation  of  the  executor  in  an  amount  in  ex- 
cess of  his  legal  fees,  he  cannot  be  allowed  a  claim  for  extra 
services,  however  beneficial  to  the  estate,  unless  he  has  renounced 


dollars,  at  the  rate  of  two  per  cent,  and  the  same  commissionB  shaU  be 
allowed  to  administrators.  In  all  eases  such  additional  allowance  may  be 
made  by  the  court  for  services  in  regard  to  the  real  estate,  when  it  shall 
be  made  to  appear  that  the  same  is  just  and  reasonable."  Nev.  Gomp.  L. 
2969. 

The  North  Dakota  Statute  Provides:  ''When  no  compensation  is  pro- 
vided by  the  will  or  the  executor  renounces  all  claim  thereto,  he  must 
be  allowed  commissions  upon  the  amount  of  the  whole  estate  accounted 
for  by  him  excluding  all  property  not  ranked  as  assets,  as  follows:  For 
the  first  thousand  dollars,  at  the  rate  of  five  per  cent;  for  all  above  that 
sum  and  not  exceeding  five  thousand  dollars,  at  the  rate  of  four  per  cent; 
for  all  above  that  sum,  at  the  rate  of  two  and  one-half  per  cent;  and  the 
same  commissions  must  be  allowed  administrators.  In  all  cases  such 
further  aUowance  may  be  made  as  the  county  court  may  deem  just  and 
reasonable  for  any  extraordinary  service.  The  total  amount  of  such  al- 
lowance must  not  exceed  the  amount  of  commissions  allowed  by  this  sec- 
tion.'*    N.  D.  Eev.  Cd.  8184. 

The  OklahOBia  Statute  is  the  same  as  the  North  Dakota,  except  that  the 
words  "probate  judge"  are  used  in  place  of  the  words  "county  court." 
Okl.  Eev.  St.  1719. 

The  Oregon  Statute  Frovidee:  "Notwithstanding  the  provision  in  the 
win  for  the  compensation  of  an  executor,  if  the  estate  be  insufficient  to 
satisfy  the  claims  against  it,  the  court  shaU  reduce  sneh  compensation,  so 
far  as  may  be  necessary  to  satisfy  such  claims,  to  an  amount  equal  to  what 


81  See  statutes  under  this  section. 
The  refusal  of  a  court  to  allow  ex- 
tra  compensation  win  not  be  reversed 
on  appeal,  in  the  absence  of  abuse  of 
discretion.  Estate  of  Hedriek,  127 
Cal.  184,  50  Pfte.  690. 

The  refusal  of  an  executor's  mo- 
tion to  vacate  an  order  denying  his 
petition  for  an  allowance  for  extra- 
ordinary services  rendered  by  him, 
and  to  restore  the  eanee  to  tiie  eal- 


endar,  is  not  appealable.    Estate  of 
Walkerly,  94  GaL  352,  29  Pac.  719. 

82  Hrebaugh  v.  Burbank,  121  Gal. 
186,  58  Pac.  560;  Estate  of  Delaney, 
110  Gal.  563,  42  Pac.  981;  Estate  of 
Leirinson,  108  GaL  450,  41  Pac  483, 
42  Pac.  479;  Estate  of  Moore,  96 
Oal.  522,  81  Pae.  584;  Estate  of  Part- 
ridge, 81  Or.  297,  51  Pac  82;  Mul- 
driek  T.  Galbxaith,  81  Or.  86,  49  FM. 
886. 
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the  testamentary  provision.^  All  contracts  between  an  heir  or 
legatee  and  the  executor  or  administrator  whereby  the  latter  is 
to  receive,  directly  or  indirectly,  any  greater  compensation  than 
fixed  by  statute,  are  against  the  policy  of  the  law  and  void.'* 

An  executor  or  administrator,  like  any  other  trustee,  may 
waive  or  renounce  his  right  to  compensation  for  performing  the 
duties  of  his  trust  ;^  and  a  promise  by  him  to  the  person 
primarily  entitled  to  the  administration  of  the  estate,  before  his 
appointment,  that  he  will  not  charge  for  his  services,  is  equivalent 
to  a  renunciation  of  his  claim.^ 

An  executor  or  administrator  does  not  necessarily  forfeit  his 
right  to  compensation  by  dereliction  of  duty.    In  the  event  of 


th0  executor  would  have  been  entitled  if  no  such  proyision  had  been  made.'' 
Or.  B.  &  G.  Gd.  1208. 

"The  compensation  provided  by  law  for  an  executor  or  administrator 
is  a  commisaion  upon  the  whole  estate  accounted  for  by  him,  as  follows: 
1.  For  the  first  thousand  dollars,  or  any  less  sum,  at  the  rate  of  seven 
per  centum  thereof;  2.  For  all  above  that  sum  and  not  exceeding  two 
thousand  dollars,  at  the  rate  of  five  percentum  thereof;  3.  For  all  above 
two  thousand  dollars  and  not  exceeding  four  thousand  dollars,  at  the  rate 
of  four  percentum  thereof;  4.  For  all  above  the  last  mentioned  sum,  at 
the  rate  of  two  percentum  thereof.  In  all  cases,  such  further  compensa- 
tion as  is  just  and  reasonable  may  be  allowed  by  the  court  or  judge  thereof, 
for  any  extraordinary  and  unusual  services  not  ordinarily  required  for  an 
executor  or  administrator  in  the  discharge  of  his  trust."  •  Or.  B.  A  C 
Cd.  1209. 

The  Bonth  Dakota  Statota  is  the  same  as  the  North  Dakota.  S.  D.  Pro. 
Cd.  271. 

The  Utah  Statute  Provides:  "When  no  compensation  is  provided  by  the 
will,  or  the  executor  renounces  aU  claim  thereto,  he  must  be  aUowed  com- 


as Estate  of  Bun/on,  125  GaL  195, 
57  Pac.  783. 

M  See  statutes  under  this  section; 
Firebaugh  v.  Burbank,  121  Gal.  186, 
53  Pac.  560.  When  an  administrator 
acts  as  attorney  for  the  estate,  and 
prosecutes  a  daim  for  the  death  of 
his  decedent,  he  is  not  entitled  to 
more  than  the  usual  commissions,  al- 
though he  has  an  agreement  with  the 
heirs  for  extra  compensation.  Es- 
Ute  of  Young,  4  Wash.  534,  80  Pae. 
60. 


86  Noble  V.  Whitten,  38  Wash.  262, 
80  Pac.  451;  Estete  of  Field,  83 
Wash.  63,  73  Pac  768.  A  waiver 
of  commissions  in  a  petition  for  let- 
ters of  administration  does  not  de- 
prive the  administratrix  of  the  right 
to  commissions,  where  the  waiver  was, 
without  objection  and  by  leave  of 
court,  withdrawn  before  she  was  ap- 
pointed. Estate  of  Garver,  123  (M, 
102,  55  Pac   770. 

86  Estate  of  Davis,  65  OsL  309,  4 
Pac  22. 
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the  estate  sustaining  loss  by  his  default  or  neglect,  he  should 
be  charged  with  such  loss  in  his  account,  and  be  allowed  his 
commissions.'^ 

When  there  are  two  or  more  executors  or  administrators,  the 
commissions  should  be  apportioned  to  each  in  proportion  to  the 
labor  he  has  performed.  Each  is  not  entitled  to  an  equal  share 
merely  because  of  his  ofSce.^  Neither  can  one,  by  excluding  the 
others  against  their  will  from  any  participation  in  the  admin- 
istration, deprive  them  of  all  claim  to  compensation.^ 

It  is  well  understood  that  the  commissions  of  an  executor  or 
administrator  are  not  payable  until  the  close  of  the  administra- 
tion and  the  settlement  of  his  final  account.  They  will  not  be 
settled  and  allowed  piecemeal  as  the  administration  progresses.^ 


missions  upon  the  amount  of  estate,  accounted  for  by  him,  as  follows:  For 
the  first  thousand  dollars,  at  the  rate  of  five  per  cent;  for  all  above  that 
sum,  and  i^ot  exceeding  five  thousand  dollars,  at  the  rate  of  two  and  one- 
half  per  cent;  for  all  above  five  thousand  dollars,  and  not  exceeding  ten 
thousand  dollars,  at  the  rate  of  two  per  cent;  for  aU  above  ten  thousand 
dollars,  at  the  rate  of  one  per  cent.  The  same  commissions  shall  be  al- 
lowed to  administrators.  In  aU  cases  such  further  allowances  may  be  made 
as  the  court  may  deem  just  and  reasonable  for  any  extraordinary  ser- 
vice, but  the  total  amount  of  such  extra  allowance  must  not  exceed  the 
amount  of  commissions  allowed  by  this  section.  All  contracts  between  an 
executor  or  administrator  and  an  heir,  devisee,  or  legatee,  for  a  higher 
eompensation  than  that  allowed  by  this  section,  shall  be  void."  Utah  Bev. 
St.  3934. 

The  Washington  Statute  Provides:  ''When  no  compensation  shall  have 
been  provided  by  will,  or  the  executor  shall  renounce  his  claim  thereto,  he 
shall  be  allowed  commission  on  the  whole  estate  accounted  for  by  him  as 
follows:  For  the  first  one  thousand  dollars,  at  the  rate  of  seven  per  cent; 


ST  Estate  of  Oarver,  123  GaL  102, 
66  Pac.  770. 
88  EsUte  of  Carter,  132  Gal.  113, 

64  Pae.  123;  Estate  of  Goursen 
(CW.),  65  Pae.  965;  Hope  v.  Jones, 
24  Cal  89.  The  superior  court  has 
discretion,  in  settling  the  accounts  of 
two  joint  administratrices,  to  divide 
the  commissions  and  apportion  the 
allowance  for  counsel  fees  between 
them.    Dudley's  Estate,  123  Gal.  256, 

65  Pac.  897.    See  the  Wyoming  stat- 
ute under  this  section. 


88  Dudley's  Estate,  123  GaL  256, 
55  Pae.  897. 

M  Estate  of  Miner,  46  Gal.  564; 
Estate  of  Dunne,  58  GaL  543;  Estate 
of  Bose,  80  GaL  166,  22  Pac.  86; 
Bemmerly  v.  Woodward,  136  GaL  326, 
68  Pac.  1017;  Estate  of  Strauss,  144 
GaL  553,  77  Pac  1122 ;  Estate  of  De- 
war,  10  Mont  422,  25  Pae.  1025. 
Where,  before  final  settlement  of  hia 
accounts,  an  executor  appropriated 
money  of  the  estate  as  commissions, 
it  is  proper  to  charge  him  interest  on 
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And  in  ease  the  statute  fixing  his  fees  is  amended  pending  the 
administration,  it  has  been  decided  that  the  law  in  force  at  the 
time  of  the  final  accounting  determines  his  rate  of  compensation, 
unless  his  services  are  fully  performed  prior  to  the  change  in 
the  statute.*^ 

Ordinarily,  when  an  administrator  resigns  or  is  removed,  leav- 
ing the  administration  incomplete,  he  cannot  demand  his  com- 
missions, except  on  property  fully  administered  by  him,  until 
the  final  settlement  of  the  estate,  for  until  that  time  it  will  be 
impossible  to  ascertain  what  proportion  of  the  work  of  admin- 
istration has  been  accomplished  by  him  and  what  by  his  suc- 
cessors. The  compensation  will  then  be  apportioned  among  them 
according  to  the  services  rendered  by  each.** 

An  administrator  who  in  good  faith  administers  an  estate  is 
entitled  to  his  commissions,  notwithstanding  his  appointment  to 


for  aU  above  that  Bum  and  not  exceeding  two  thonsand  doUars,  at  the  rate 
of  five  per  cent;  for  all  above  that  snm,  at  the  rate  of  four  per  cent;  and 
the  same  commission  shall  be  allowed  to  administrators.  In  all  cases  such 
further  allowance  may  be  made  as  the  superior  court  shall  deem  just  and 
reasonable  for  any  extraordinary  services  not  required  of  an  executor  or 
administrator  in  the  common  course  of  his  duty:  Provided,  That  the  total 
amount  of  such  allowance  shall  not  exceed  the  amount  of  eommissions  al- 
lowed in  this  section."    Wash.  Bal.  Cd.  6314  (Pierce's  Cd.  2636). 

The  Wyoming  Statute  Provides:  "When  no  compensation  is  provided  by 
the  will,  or  the  executor  renounces  all  claim  thereto,  he  most  be  allowed 
commissions  upon  the  amount  of  the  estate  accounted  for  by  him  as  fol- 
lows: For  the  first  ten  thousand  dollars,  at  the  rate  of  ten  per  cent;  for 
all  above  that  sum  not  exceeding  twenty-five  thousand  dollars,  at  the  rate 
of  five  per  cent;  for  all  above  twenty-five  thousand  dollars,  and  not  ex- 
ceeding fifty  thousand  dollars  at  the  rate  of  three  per  cent;  for  all  above 
fifty  thousand  dollars,  at  the  rate  of  two  per  cent.  The  same  commission 
shall  be  allowed  to  administrators.  In  all  cases  such  other  allowances  may 
be  made  as  the  court  may  deem  just  and  reasonable  for  any  extraordinary 
services,  but  the  total  amount  of  such  extra  allowance  must  not  exceed 


the  amount  from  the  time  of  its  ap- 
propriation to  the  final  settlement, 
since  prior  to  such  settlement  he  had 
no  right  to  oonmiissions.  Estate  of 
Carter,  132  CkL  113,  64  Pac  123 
(CaL),  64  Pac.  484. 

An  order  fixing  the  compensation 
of  an  administrator  is  appealable  as 
a  final  order.    Horton  t.  Barto,  17 


Wash.  675,  60  Pac  687;  Wilbur  v. 
Wilbur,  17  Wash.  683,  50  Pac  589. 

41  Estate  of  Dewar,  10  Mont.  422, 
25  Pac  1025. 

4S  Estate  of  Barton,  55  Gal.  87; 
Ord  V.  Little,  8  CaL  287;  Estate  of 
Levinson,  108  OaL  450,  41  Pac  483, 
42  Pac.  479;  EsUte  of  Owen  (Utah), 
91  Pac  283. 
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office  is  irregular  and  voidable.^  It  has  been  affirmed,  however, 
that  an  executor  acting  under  void  letters  can  assert  no  claim 
to  compensation.^ 

The  statutes  make  no  express  provision  for  the  compensation 
of  special  administrators.  Hence  their  compensation  rests  in  the 
discretion  of  the  court.  In  determining  what  it  shall  be,  there 
is  no  impropriety  in  taking  into  consideration  the  statutory  fees 
allowed  administrators.^ 

§  492.  Allowance  for  Attorney  Fees.— Executors  and  admin- 
istrators are  entitled  to  an  allowance  for  the  expense  necessarily 
incurred  by  them  in  employing  coimsel  to  advise  them  in  the 
performance  of  the  duties  of  their  trust.^    The  amount  of  such 


one-half  the  amount  of  commissions  aUowed  by  this  section.  Where  the 
property  of  the  estate  is  distributed  in  kind,  and  involves  no  labor  be- 
yond the  custody  and  distribution  of  the  same,  the  commission  should  be 
computed  on  all  the  estate  above  the  value  of  twenty  thousand  dollars  at 
one-half  the  rates  fixed  in  this  section.  All  contracts  between  an  executor 
or  administrator  and  an  heir,  devisee  or  legatee,  for  a  higher  compensation 
than  that  allowed  by  this  section,  shall  be  void.  This  chapter  shall  apply 
as  well  to  estates  now  in  eonrse  of  administration  as  to  estates  hereafter 
to  be  administered. '^    Wyo.  Bev.  St.  4712. 

"When  two  or  more  persons  are  appointed  as  executors  or  administrators 
of  the  same  estate,  and  whose  services  in  such  capacity  shall  be  concur- 
rent in  time,  the  eompensation  provided  by  section  4712  of  the  Bev.  St. 
of  Wyoming,  1899,  shall  be  divided  between  or  among  such  executors  or 
administrators,  as  they  may  agree,  or  as  the  court  having  jurisdiction  of 
the  estate,  may  decide,  but  the  entire  compensation  allowed  to  all  of  such 
executors  or  administrators  shall  not  exceed  that  fixed  by  said  section 
4712.''    Wyo.  L.  1903,  p.  29,  sec.  3. 


4S  Estate  of  Owen  (Utah),  91  Pae. 
283 ;  Bice  T.  Tilton,  14  Wyo.  101,  89 
Pac.  677. 

44  Estate  of  Frey,  52  CaL  658. 

4B  Estate  of  Moore,  88  CaL  1,  25 
Pae.  915;  Estate  of  Ford,  29  Mont 
283,  74  Pac.  735. 

40  Where  there  are  several  execu- 
tors, a  majority  of  them  cannot  de- 
prive the  others  of  the  assistance  and 
advice  of  counseL  Estate  of  Scott,  1 
Cal.  App.  740,  83  Pac  85. 

That  an  administratrix  lives  some 


distance  from  the  eounty  in  which 
the  estate  is  probated  will  not  jus- 
tify her  burdening  it  with  the  fees 
of  two  attorneys.  Estate  of  Byrne, 
122  Cal.  260,  54  Pac.  957. 

It  is  an  abuse  of  discretion  to  re- 
fuse to  allow,  among  the  expenses  of 
administration,  the  fees  of  an  attor- 
ney who  was  necessarily  employed. 
Estate  of  Nicholson,  1  Nev.  518. 

Where  several  attorneys  are  unnee- 
essarily  employed,  credit  should  not 
be  allowed  for  the  fees  of  more  than 
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allowance  rests  largely  in  the  discretion  of  the  court,^^  and  has 
given  rise  to  no  little  controversy,  until  now,  in  some  jurisdic- 
tions, the  statute  fixes  it  at  the  same  amount  as  the  commissions 
allowed  the  executor  or  administrator,  with  a  further  allowance, 
in  the  discretion  of  the  court,  for  extraordinary  services,  [h] 
This  statute,  in  the  absence  of  a  special  agreement  by  the  at- 
torney to  accept  less  compensation,  prescribes  the  exact  rate  of 

[h]  The  California  Statota  (O.  C.  P.  1619)  Provides:  <<Ezecaton  and 
administrators  shall  be  allowed  for  fees  of  their  attorneys  for  conducting 
the  ordinary  probate  proceedings,  the  same  amounts  as  are  allowed  by  the 
last  section  as  compensation  for  executors  and  administrators  for  their 
own  services.  In  all  cases,  saeh  further  allowance  may  be  made  as  the 
court  may  deem  just  and  reasonable  for  any  extraordinary  service,  such  as 
sales  or  mortgages  of  real  estate,  contested  or  litigated  claims  against  the 
estate,  litigation  in  regard  to  the  property  of  the  estate,  and  such  other 
litigation  as  may  be  necessary  for  the  executor  or  administrator  to  prose- 
cute or  defend."    En.  Stats.  1905,  727. 

.  The  Arizona,  Idaho,  Montana,  Nevada,  North  Dakota,  Oklahoma,  Oregon, 
South  Dakota,  Utah,  Washington,  and  Wyoming  Statute  are  set  forth  under 
section  490,  ante. 


one.  Muldrick  v.  Qalbraith,  81  Or. 
86,  49  Pac.  886. 

An  administrator  cannot  charge 
the  estate  with  expenses  incurred  in 
advising  with  counsel  whom  he  knows 
at  the  time  to  be  representing  inter- 
ests and  demands  antagonistic  to 
the  claims  of  heirs.  Estate  of  Davia, 
81  Mont.  421,  78  Pac.  704. 

In  an  action  by  an  administrator 
to  recover  for  the  death  of  the  de- 
cedent, his  duties  as  assistant  attor- 
ney are  within  the  scope  of  his  duties 
as  administrator,  and  he  cannot  eon- 
tract  with  his  attorneys  for  additional 
compensation  as  assistant  attorney 
in  the  case.  Estate  of  Evans,  22 
Utah,  366,  83  Am.  St.  Rep.  794,  62 
Pac.  913,  53  L.  R.  A.  952. 

It  is  not  a  violation  of  his  trust 
for  an  administrator  to  employ  as 
eounsel  the  attorneys  representing 
plaintiff  in  an  action  between  the 
heirs.  Estate  of  Healy,  137  CaL  474, 
70  Pac.  455. 


47  Estate  of  Strauss,  144  CaL  553, 

77  Pac.  1122;  Estate  of  Adams,  131 
Cal.  415,  63  Pac.  838;  Estate  of 
Byrne,  122  Cal.  260,  54  Pac  957 ;  Es- 
tate of  Marshall,  118  Cal.  379,  50 
Pac.  540;  Freese  v.  Pennie,  110  OaL 
467,  42  Pac.  978;  Painter  v.  Painter, 

78  Cal.  625,  21  Pac  433;  Estate  of 
Page,  57  OaL  241;  Estate  of  Gasq, 
42  CaL  288;  Estate  of  Osbum,  86 
Or.  8,  58  Pac  521;  Estate  of  Mason, 
26  Wash.  259,  66  Pac.  435. 

An  order  directing  the  representa- 
tives of  a  decedent  to  pay  a  certain 
fee  to  the  executor's  attorney  is  ap- 
pealable. Estate  of  Kruger,  123  CaL 
381,  55  Pac.  1056. 

An  order  directing  decedent's  repre- 
sentatives to  pay  a  certain  fee  to  the 
executor's  attorney  cannot  be  made 
without  notice  to  heirs,  devisees  and 
legatees.  Elruger's  Estate,  183  CaL 
391,  55  Pac  1056. 
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remuneration,  which  courts  have  no  authority  to  vary.     It  re- 
cently has  been  declared  constitutional.^ 

In  considering  the  question  of  counsel  fees,  especially  apart 
from  the  statutory  provision  just  adverted  to,  it  should  be  noted 
that  an  attorney  employed  to  render  services  in  the  administra- 
tion of  an  estate  is  the  attorney  of  the  executor  or  administrator, 
and  not  of  the  estate.  The  estate  is  not  liable  for  the  payment 
of  his  fees;  the  executor  or  administrator  is  personally  responsi- 
ble for  them.  It  is  true  that  the  executor  or  administrator  is 
entitled  to  reimbursement  out  of  the  assets  of  the  estate  for 
reasonable  counsel  fees  necessarily  incurred;  but  these  are  al- 
lowed to  the  executor  or  administrator,  not  to  the  attorney,  and 
the  latter  has  no  claim  which  he  can  enforce  against  the  estate 
by  action  or  otherwise.  Even  when  the  court  allows  the  executor 
or  administrator  the  amount  deemed  reasonable  for  counsel  fees, 
the  allowance,  in  the  absence  of  an  agreement,  is  not  binding 
upon  the  attorney,  and,  if  it  is  not  reasonable,  he  may  receive - 
a  further  sum  from  the  executor  or  administrator.^  There  is 
a  special  provision  of  the  statute  which  allows  the  attorney,  at 


48  Estate  of  Goodrich  (OaL  App.) 
93  Pac.  121. 

49  Estate  of  Scott,  1  Cal.  App. 
740,  83  Pac.  85;  Estate  of  Kruger, 
143  Cal.  141,  76  Pac.  891;  Maxon  v. 
Jones,  128  CaL  77,  60  Pac.  516; 
Briggs  ▼.  Breen,  123  Ckl.  657,  56  Pac 
633,  886;  Firebaugh  t.  Burbank,  121 
Cal.  186,  53  Pac.  560;  Estate  of 
Levinson,  108  Cal.  450,  41  Pae.  483, 
42  Pac.  479;  Estate  of  Ogier,  101 
Cal.  381,  40  Am.  St.  Bep.  61,  35  Pac. 
900;  Henry  v.  Superior  Court,  93 
OaL  569,  29  Pac.  230;  Estate  of  Page, 
67  Cal.  238;  State  t.  Second  Jad. 
PiBt  Ct.,  25  Mont.  33,  63  Pac.  717; 
Besancon  v.  Wegner  (N.  D.)  112  N. 
W.  965;  Waite  ▼.  WilUs,  42  Or.  288, 
70  Pac.  1034;  In  re  Pickett's  Will 
(Or.),  89  Pac.  377;  Estote  of  SulU- 
i«n,  36  Wash.  217,  78  Pac.  945. 

In  Nevada  the  attorney's  fees  are 
a  direct  charge  on  the  estate  and  en- 
forceable   by    an    ordinary    action. 


Torreyson  ▼.  Bowman,  26  Nev.  369, 
68  Pac.  472. 

Where  the  administrator  has  paid 
money  to  an  attorney  under  a  void 
order  of  court,  the  administrator, 
and  not  the  attorney,  will  be  re- 
quired to  return  it.  Estate  of  Sulli- 
van, 36  Wash.  217,  78  Pac.  945. 

The  claim  of  an  attorney  for  ser- 
vices, when  allowed  by  the  court,  not 
as  costs,  but  to  be  paid  in  due  course 
of  administration,  becomes  one  of  the 
"acknowledged  debts  of  the  estate, 
to  be  paid  in  due  course  of  adminis- 
tiation";  and  an  order  for  its  pay- 
ment is  appealable.  Stuttmeister  v. 
Superior  Court,  72  Cal.  487,  14  Pac 
85. 

The  contract  of  an  executor  to  pay 
his  attorney  an  amount  fixed  by  the 
court  releases  the  executor  from  per- 
sonal liability.  But  if  he  contracts 
to  pay  an  amount  exceeding  that  al- 
lowed by  the  court,  such  excess  is  a 
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any  time  daring  administration,  to  apply  to  the  court  for  an 
allowance  for  services  already  rendered ;  and  if  the  court  directs 
the  executor  or  administrator  to  pay  the  same  out  of  the  estate, 
he  must  be  allowed  in  his  account  for  the  payment  thereof.^  And 
in  case  of  a  substitution  of  attorneys,  the  court  may  allow  the 
retiring  attorney  fees  in  advance  of  the  settlement  of  the  estate.^^ 
The  executor  or  administrator  is  entitled  to  an  allowance  for 
legal  services  rendered  him  both  in  conducting  the  ordinary  pro- 
bate proceedings  and  in  conducting  necessary  litigation.  In  fact, 
he  is  entitled  to  reasonable  attorney  fees  in  any  matter,  arising 
in  the  administration  of  the  estate,  which  calls  for  legal  advice 
or  counseL^^   But  it  seems,  although  the  reasons  for  the  rule  have 


personal*  debt  of  the  oontiaetor.  Es- 
tate of  KasBon,  119  Oal.  491,  61  Pae. 
706. 

When  one  attorney  either  performs 
or  directs  aU  the  legal  work  in  set- 
tling an  estate,  the  compensation  may 
be  entered  in  the  administrator's  ao- 
eount  and  aUowed  as  one  gross  sum. 
Muldrick  y.  Oalbraith,  81  Or.  86,  49 
Pac.  886. 

The  failure  of  an  administrator  to 
perform  his  duties  does  not  prevent 
his  attorney  from  having  a  valid 
elaim  against  the  estate  for  fees, 
though  such  claim  is  also  a  personal 
claim  against  the  administrator. 
Knight  V.  Hamakar,  40  Or.  434,  67 
'  Pac.  107. 

Where  an  attorney  has  been  fully 
paid  for  his  services  by  an  adminis- 
*  trator,  the  allowance  thereafter  by 
the  court  to  the  administrator  of  a 
certain  sum  for  such  services  does  not 
give  him  a  right  to  again  recover  pay 
for  his  employment.  McKee  v.  Sober, 
188  Gal.  367,  71  Pac.  488,  649. 

BO  See  statutes  under  section  490, 
ante. 

61  Estate  of  Kasson,  119  Gal.  490, 
51  Pac  706. 

82  See  statutes  under  this  section; 
Estate  of  Miner,  46  OaL  664;  Estate 


of  Simmons,  48  OaL  543;  Hicoz  t. 
Graham,  6  Gal.  167;  Steel  v.  Holla- 
day,  20  Or.  462,  26  Pac.  562 ;  Nash  v. 
Wakefield,  30  Wash.  556,  71  Pac  35; 
EsUte  of  Davis,  33  Mont.  539,  88 
Pac.  957;  Elizalde  v.  Murphy,  4  OaL 
App.  114,  87  Pac.  245.  Administrator 
should  not  be  aUowed  counsel  fees  in- 
curred in  a  matter  with  which  he  had 
nothing  to  do  officiaUy.  Estate  of 
fiose,  80  GaL  179,  22  Pac  86. 

An  administrator,  is  entitled  to  al- 
lowance for  attorney  fees  in  taking 
a  case  to  the  supreme  court  in  good 
faith.  Estate  of  Davis,  33  Mont  339, 
88  Pac  957. 

Attorney  fees  may  properly  be  al- 
lowed for  services  rendered  on  a  suc- 
cessful appeal  from  an  order  settling 
an  account.  Estate  of  Moore,  96  GaL 
522,  31  Pac.  584.  See,  too.  Estate  of 
Bose,  80  OaL  166,  82  Pac  86. 

Where,  on  the  settlement  of  his  ae- 
eounts,  an  administrator  is  charged 
with  misfeasance  by  the  legatees,  and 
the  court  finds  the  charge  false,  it  ia 
proper  to  allow  him  a  credit  of  one 
hundred  dollars  to  pay  for  aasistanee 
of  counsel  in  defending  hioi  against 
the  charge.  Estate  of  Levinson,  108 
CaL  460,  41  Pac  483,  42  Pac  479. 
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not  been  satisfactorily  stated,  that  an  estate  cannot  be  charged 
the  fees  of  an  attorney  for  procuring  letters  of  administration.^ 

Executors  have  no  authority  to  litigate  adverse  claims  of  heirs, 
legatees  or  devisees,  and  payments  to  counsel  so  employed  will 
not  be  allowed  on  the  settlement  of  their  account.^  Moreover, 
it  is  no  part  of  the  duty  of  an  administrator  to  contest  the  pro- 
bate of  a  will,  and  the  fees  paid  an  attorney  for  services  in  such 
a  contest  are  not  a  proper  charge  against  the  estate.*^ 

An  allowance  will  not  be  made  for  services  rendered  by  an 
attorney  in  doing  those  things  which  the  executor  himself  should 
have  performed  and  for  which  he  receives  compensation.  Other- 
wise the  estate  is  made  to  pay  twice  for  the  same  services.^ 
Neither  will  a  special  allowance  be  made  to  compensate  the  at- 
torney's clerk  for  performing  a  part  of  the  services  which  the 
attorney  is  employed  to  perform." 

In  case  an  executor  or  administrator  is  himself  an  attorney,  he 
cannot  charge  the  estate  with  the  expense  of  another  attorney  to 
assist  him  in  conducting  an  ordinary  administration,  unattended 
with  any  legal  or  other  complications.  He  is  required  to  exer- 
cise his  own  professional  skill,  and  this  without  extra  compensa- 
tion. Undoubtedly  complications  or  litigation  may  arise  which 
will  entitle  an  administrator,  though  himself  a  lawyer,  to  the 
assistance  of  legal  advice  and  counsel,  but  he  cannot  enlist  such 


63  Estate  of  Simmons,  43  Cal.  543; 
Bowman  v.  Bowman,  27  Nev.  413,  76 
Pac.  634;  WUbur  ▼.  Wilbur,  17  Wash. 
683,  50  Pac.  589.  One  appointed  an 
administrator,  and  snecessfullj  con- 
testing an  appeal  from  the  order  ap- 
pointing him,  wiU  not  be  aUowed  at- 
tomej  fees  and  costs.  Estate  of  Bar- 
ton, 55  Gal.  87. 

M  Estate  of  Jessup,  80  GaL  625, 
22  Pac.  260. 

M  Estate  of  Parsons,  65  Gal.  240, 
8  Pac.  817.  Where  executor  incurs  ex- 
penses in  litigating  the  will  under 
which  he  administers,  he  is  not  per- 
sonaUj  chargeable  therefor,  even  if, 
through  the  mistake  of  hie  eounsel  in 


a  matter  of  unsettled  practice  at  the 
time,  they  were  lost,  when  they  might 
probably  have  been  collected  from  the 
contestant,  but  they  will  be  allowed  to 
him  as  expenses  of  administratioiL 
Abila  ▼.  Burnett,  33  Gal.  658. 

se  Estate  of  Brignole,  133  GaL  162, 
65  Pac.  294;  Estate  of  Moore,  72  GaL 
335,  13  Pac.  880.  An  executor  has  no 
right  to  employ  counsel  to  keep  ac- 
counts and  do  that  business  for  which 
he  is  compensated  by  his  fees.  Lucich 
V.  Medin,  3  Nev.  93,  98  Am.  Dec.  886 ; 
Steel  ▼.  Holladay,  20  Or.  462,  26  Pac. 
562. 

or  Estate  of  Bell,  145  OaH  646.  79 
Pac  358. 
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assistance,  and  have  the  cost  thereof  allowed  in  his  account,  in 
conducting  ordinary  probate  proceedings.** 

An  administrator  should  not  be  allowed  attorney  fees  for  ser- 
vices rendered  necessary  by  his  own  fault.**  And  the  probata 
court  has  jurisdiction,  when  the  issue  is  raised,  to  determine 
whether  the  fees  of  an  attorney  should  not  be  reduced,  or  denied 
entirely,  because  of  his  culpable  dereliction.^ 

It  may  well  be  doubted  whether  an  executor  is  bound  to  employ 
an  attorney  selected  by  the  testator  and  named  in  his  will;  for 
when  the  relation  of  attorney  and  client  is  assumed,  the  executor 
becomes  liable  personally  to  the  attorney  for  the  payment  of  his 
fees,  and  also  responsible  to  ^the  heirs  and  devisees  for  the  at- 
torney's  neglect  or  default.  It  would  therefore  seem  not  unrea- 
sonable that  he  should  be  free  to  employ  an  attorney  of  his  own 
selection.®* 

§  493.  Allowance  for  Expense  of  Bond.— In  some  of  the  states 
an  executor  or  administrator  is  entitled  to  an  allowance  for  the 
expense  or  cost  of  procuring  his  bond.[i]     In  one  instance  such 


[i]  The  Oalifomla  Statute  ProTides:  "Any  receiver,  assignee,  trustee, 
guardian,  administrator  or  executor  required  by  law  or  by  the  order  of 
court  to  give  a  bond  as  such,  shall  be  allowed  as  part  of  the  lawful  expense 
of  executing  his  trust,  the  sum  paid  for  such  bond,  not  exceeding,  however, 
one-half  of  one  per  cent  of  the  amount  of  such  bond,  for  each  year  that 
the  same  shall  remain  in  force."    Cal.  Stats.  1905,  p.  477. 

The  Arizona  Statate  Provides:  ''That  any  receiver,  assignee,  guardian, 
trustee,  committee,  executor,  administrator,  or  curator,  or  other  fiduciary, 
required  by  law  or  the  order  of  any  court  or  judge,  to  give  a  bond  or  other 
obligation  as  such,  may  include  as  a  part  of  the  lawful  expense  of  execut- 
ing his  trust  such  reasonable  sums  paid  a  company  authorized  under  the 
laws  of  this  territory  to  do  so,  for  becoming  his  surety  on  such  bond  as 


M  Noble  y.  Whitten,  38  Wash.  262, 
SO  Pac.  451;  Estate  of  Young,  4 
Wash.  534,  30  Pac.  643.  Where  an 
executor  acts  also  as  attorney  for  the 
estate,  such  services  do  not  necessarily 
entitle  him  to  extra  compensation. 
Estate  of  Coursen  (Oal.),  65  Pao. 
965. 

69  Estate  of  Moore,  72  GaL  342, 
13  Pac.  880.  See,  too,  Estate  of  Hol- 
bert,  48  Ckl.  627.    Where  the  exeor 


utor  is  negligent  in  his  duties,  and 
some  of  the  heirs  employ  an  attorney 
to  prosecute  the  matter  and  hasten 
administration,  the  estate  is  not 
bound  for  attorney  fees.  Estate  of 
Stuttmeister,  75  CaL  346,  17  Pac.  223. 

«o  Estate  of  Kruger,  123  Gal.  391, 
55  Pae.  1056,  130  GaL  621,  63  Pae. 
81. 

ei  Estate  of  Ogier,  101  GaL  381,  40 
Am.  St.  Bep.  61,  85  Pac  900. 
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an  allowance  has  been  decided  proper  in  the  case  of  an  adminis- 

maj  be  allowed  by  the  court  in  whiehy  or  a  judge  before  whom,  he  is  re- 
quired to  account,  not  exceeding  one  per  centum  per  annum  on  the  amount 
of  such  bond.  And  in  all  actions  and  proceedings  a  party  entitled  to  re- 
cover disbursements  therein  shall  be  allowed  and  may  tax  and  recover  such 
sum  paid  such  a  company  for  executing  any  bond,  recognizance,  undertak- 
ing, stipulation,  or  other  obligation  therein,  not  exceeding,  however,  one 
per  cent  on  the  amount  of  the  liability  upon  such  bond,  recognizance,  un- 
dertaking, stipulation  or  other  obligation,  during  each  year  the  same  has 
been  in  force."    Ariz.  Bev.  St.  424. 

The  Idaho  Statate  is  the  same  as  the  Arizona.  Ida.  L.  1899,  p.  339, 
sec.  6. 

The  Montana  Statate  ProvldeB:  "That  any  receiver,  assignee,  guardian, 
trustee,  committee,  executor,  administrator  or  other  fiduciary,  required  by 
law  or  the  order  of  any  court  or  judge  to  give  a  bond  or  other  obligation 
as  such,  may  include  as  a  part  of  the  lawful  expense  of  executing  his  trust 
such  reasonable  sum,  paid  a  company  authorized  under  the  laws  of  this 
state  to  do  so,  for  becoming  his  surety  on  such  bond  as  may  be  allowed  by 
the  court  in  which,  or  a  judge  from  whom,  he  is  required  to  account,  not 
exceeding  one-half  of  one  per  centum  per  annum  on  the  amount  of  such 
bond,  and  in  all  actions  and  proceedings  a  party  entitled  to  recover  dis- 
bursements therein  shaU  be  allowed  and  may  tax  and  recover  such  sum 
paid  a  company  for  executing  any  bond,  recognizance,  undertaking,  stipu- 
lation or  other  obligation  therein,  not  exceeding,  however,  one-half  of  one 
per  cent  on  the  amount  of  such  bond,  recognizance,  undertaking,  stipulation 
or  other  obligation  during  each  year  the  same  has  been  in  force."  Mont. 
L.  1903,  p.  152,  sec.  1. 

The  Nevada  Statate  Provides:  "Any  court  or  officer  whose  duty  it  is  to 
pass  upon  the  account  of  any  person  or  corporation  required  by  law  to  give 
a  bond  or  undertaking  may,  whenever  such  person  or  corporation  has  given 
any  such  surety  company  as  security  upon  said  bond  or  undertaking,  allow 
in  the  settlement  of  such  account  a  reasonable  sum  for  the  expense  of  pro- 
curing such  surety;  provided,  the  provision  of  this  section  shall  not  apply 
to  any  state  or  eounty  officer  required  by  law  to  give  a  bond. ' '  Nev.  Comp. 
li.  969. 

The  Kortb  Dakota  Statate  Provides:  "Any  receiver,  assignee,  guardian, 
trustee,  committee,  executor,  administrator  or  other  fiduciary  required  by 
law  or  ordered  by  any  court  or  judge  to  give  a  bond  or  other  obligation  as 
such,  may  include  as  a  part  of  the  lawful  expense  of  executing  his  trust, 
such  reasonable  sum  paid  to  a  corporation  authorized  under  the  laws  of 
this  state  so  to  do,  for  acting  as  surety  on  such  bond,  as  may  be  allowed 
by  the  court  in  which  the  judge  before  whom  he  is.  required  to  account,  not 
exceeding  one  per  cent  per  annum,  or  fraction  thereof,  on  the  amount  of 
such  bond,  and  in  aU  actions  and  proceedings  a  party  entitled  to  recover 
disbursements  therein  shall  be  allowed,  and  may  tax  and  recover  such  sum 
paid  such  corporation  for  executing  any  bond,  recognizance,  or  undertaking 
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trator  whose  appointment  was  revoked  for  an  irregularity.^    A 

therein,  not  less  than  five  dollan,  nor  more  than  one  per  eent  per  year,  or 
fraction  thereof,  on  the  amount  of  the  penalty  or  liability  in  snch  bond, 
recognizance  or  undertaking  specifiedi  while  the  fame  has  been  in  force." 
N.  D.  Bev.  Cd.  4457. 

The  Oklahoma  Statnte  Provldea:  ''That  any  receiver,  assignee,  guardian, 
trustee,  executor,  administrator,  or  other  fiduciary,  required  by  law  or  order 
of  any  court  or  judge,  to  give  a  bond  or  other  obligation  as  such,  may  in- 
clude as  a  part  of  the  lawful  expense  of  executing  his  trust,  such  reasonable 
sum  paid  a  company  authorized  under  the  laws  of  this  territory  so  to  do, 
for  becoming  his  surety  on  such  bond  as  may  be  allowed  by  the  court  in 
which,  or  a  judge  before  whom,  he  is  required  t«  account,  not  exceeding 
one-half  of  one  per  centum  per  annum  on  the  amount  of  such  bond."  OkL 
Bev.  St.  1144. 

The  Oregon  Statute  Prorides:  ''Any  receiver,  assignee,  guardian,  trustee, 
executor,  administrator,  or  other  fiduciary  required  by  law  or  order  of  any 
court  or  judge  to  give  a  bond  or  other  obligation  as  such,  may  include  as  a 
part  of  the  lawful  expense  of  executing  his  trust  such  reasonable  sum  paid 
a  person  or  company  for  becoming  his  surety  on  such  bond  as  may  be  al- 
lowed by  the  court  in  which,  or  a  judge  before  whom,  he  is  required  to  ac- 
count, not  exceeding  one  per  centum  per  annum  on  account  of  such  bond; 
and  in  all  actions  and  proceedings  a  party  entitled  to  recover  disbursements 
therein  shall  be  allowed  and  may  tax  and  recover  such  sum  paid  a  person 
or  company  for  executing  any  bond,  recognizance,  undertaking,  stipulation 
or  other  obligation  therein,  not  exceeding,  however,  one  per  cent  on  the 
amount  of  such  bond,  recognizance,  undertaking,  stipulation  or  other  obli- 
gation during  each  year  the  same  has  been  in  force."  Or.  B.  4b  C.  Cd. 
3763. 

The  TJtali  Statute  Provides:  "Any  receiver,  assignee,  guardian,  com- 
mittee, trustee,  executor,  administrator  or  other  fiduciary,  required  by  law, 
or  the  order  of  any  court  or  judge  to  give  a  bond  or  obligation  as  such,  may 
include  as  part  of  the  lawful  expense  of  executing  his  trust,  such  reasonable 
sum  paid  a  company  authorized  under  this  act  so  to  do,  for  becoming  his 
surety  on  such  bond  or  obligation,  as  may  be  allowed  by  the  court  in  which 
he  is  required  to  account,  or  a  judge  thereof,  not  exceeding,  however,  one 
per  centum  per  annum  on  the  amount  of  such  bond  or  obligation.  In 
all  actions  at  law  or  in  equity  a  party  entitled  to  recover  costs  may  include 
and  tax  as  a  part  of  his  proper  costs,  such  reasonable  sum  as  may  have 
been  expended  by  him  as  a  premium  to  any  amount  of  any  such  bond,  under- 
taking or  obligation."    Utah  L.  1899,  p.  98,  sees.  7,  8. 

The  Washington  Statute  Provides:  "Any  receiver,  assignee,  trustee,  guard- 
ian, executor,  administrator,  committee  or  other  fiduciary,  required  by 
law  to  give  bond  as  such,  may  include  as  a  part  of  his  lawful  expenses, 
■uch  reasonable  sum  paid  to  sueh  a  corporation  for  such  iuretyship,  not  ez- 

e2  Bice  v.  Tilton,  14  Wyo.  101,  82  Pao.  577. 
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special  administrator  has  been  denied  the  right  to  charge  the 
estate  with  the  expense  of  a  revenue  stamp  for  his  bond.^ 

eeeding  one  per  cent  per  annum  on  the  amount  of  said  bond,  as  the  head 
of  the  department,  court,  judge  or  officer  by  whom,  or  the  court,  or  body 
by  which  he  was  appointed,  allows,  and  in  all  actions  and  proceedings,  the 
party  entitled  to  recover  costs  may  include  therein  such  reasonable  sum  as 
may  have  been  paid  such  company  for  executing  or  guaranteeing  any  such 
bond  or  undertaking  therein  as  may  be  allowed  by  the  court  or  judge  be- 
fore whom  the  action  or  proceeding  is  pending. '^  Wash.  Pierce's  Cd.  3251 
(Wash.  L.  1903,  p.  129,  sec.  2). 

The  Wyoming  Statute  ProTldes:  "Any  receiver,  assignee,  guardian,  trus- 
tee, committee,  executor,  administrator  or  curator  or  other  fiduciary  re- 
quired by  law  or  the  order  of  any  court  or  judge  to  give  a  bond  or  other 
obligation  as  such,  may  include  as  a  part  of  the  lawful  expense  of  execut- 
ing his  trust,  such  reasonable  sum  paid  a  company  authorized  under  the 
laws  of  this  state  so  to  do,  for  becoming  his  surety  on  such  bond,  as  may 
be  allowed  by  the  court  in  which,  or  a  judge  before  whom  he  is  required 
to  account,  on  bonds  of  one  thousand  dollars  or  more,  not  exceeding  one-half 
of  one  per  cent  per  annum;  on  bonds  of  less  than  one  thousand  dollarS|  net 
exceeding  the  sum  of  five  dollars."    Wyo.  Bev.  St.  2621. 

tt  Estate  of  Ford,  29  Mont  283, 74  Pae.  735. 
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ACCOUNTINa  AND  SETTLEMENT  BY  EXECUTOBS  AND  ADMINIB- 

TBATOBS. 

S  495.  Bendition  of  exhibits  or  intermediate  accounts. 

f  496.  Objections  to  and  contest  of  exhibits. 

f  497.  Citation  to  account. 

S  498.  Bevocation  of  letters  and  attachment  of  derelict  executor. 

S  499.  Bendition  of  account  after  time  for  presenting  claims. 

S  500.  Bendition  of  account  after  removal  or  resignation  of  executor. 

S  501.  Bendition  of  account  on  death  of  executor. 

S  502.  Bevocation  of  authority  of  nonresident  or  absconding  executor. 

S  503.  Production  of  vouchers — Examination  of  executor. 

f  504.  Necessity  of  vouchers  for  small  items. 

S  505.  Allowance  for  debts  irregularly  but  justly  paid. 

S  506.  Appointment  of  day  of  settlement  and  notice  thereof^ 

f  507.  Notice  of  final  settlement  and  distributioii. 

i  508.  Filing  of  objections  to  account. 
ProbftU  Law — 49 
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S  509.  Hearing  of  objectionf  and  contest. 

S  510.  Powers  of  court  in  making  settlement. 

S  511.  Gondusiyeness  of  settlement. 

§  612.  Appeal  from  order  of  settlement. 

8  513.  Proof  of  notice  of  proceedings  for  settlement. 

§  495.    Bendition  of  Exhibits  or  Intermediate  Accounts.* — 

When  required  by  the  court,  either  upon  its  own  motion  or  upon 
the  application  of  any  person  interested  in  the  estate,  an  executor 
or  administrator  must  render  a  verified  exhibit,  showing  the 
amount  of  money  received  and  expended  by  him,  the  amount  of 
all  claims  presented  against  the  estate,  the  names  of  the  claimants, 
and,  all  matters  necessary  to  show  the  condition  of  the  affairs  of 
the  estate,  [a]     The  only  purpose  of  these  intermediate  accounts 

[a]  The  Oalifoinla  Statuto  (O.  0.  P.  1622)  Provides:  f  When  required 
by  the  court,  either  upon  its  own  motion  or  upon  the  application  of  any 
person  interested  in  the  estate,  the  executor  or  administrator  must  render 
an  exhibit  under  oath,  showing  the  amount  of  money  received  and  expended 
by  him,  the  amount  of  aU  claims  presented  against  the  estate,  and  the 
names  of  the  claimants;  and  all  other  matters  necessary  to  show  the  con- 
dition of  its  affairs."    En.  March  11,  1872.    Amd.  1880,  100;  1907,  725. 

The  Arizona  Statute  Provides:  <<At  the  third  term  of  the  court  after  his 
appointment,  and  thereafter  at  any  time  when  required  bj  the  court,  either 
upon  its  own  motion  or  upon  the  application  of  any  person  interested  in  the 
estate,  the  executor  or  administrator  must  render,  for  the  information  of 
the  court,  an  exhibit,  under  oath,  showing  the  amount  of  money  received 
and  expended  by  him,  the  amount  of  aU  claims  presented  against  the  es- 
tate and  the  names  of  the  claimants,  and  all  other  matters  necessary  to 
show  the  condition  of  its  affairs."     Ariz.  Bev.  St.  1854. 

The  Idaho  and  Oklahoma  Statutes  are  the  same  as  the  Arizona.  Ida. 
Eev.  St.  5587;  Okl.  Eev.  St.  1720. 

The  Montana  Statute  Provides:  "Six  months  after  his  appointment,  and 
at  any  time  when  required  by  the  court  or  judge,  either  upon  his  own  motion 
or  upon  the  application  of  any  person  interested  in  the  estate,  the  executor 
or  administrator  must  render,  for  the  information  of  the  court  or  judge, 
an  exhibit  under  oath,  showing  the  amount  of  money  received  and  expended 
by  him,  the  amount  of  all  claims  presented  against  the  estate,  and  the 
names  of  the  claimants;  and  aU  other  matters  necessary  to  show  the  con- 
dition of  its  affairs."    Mont.  C.  C.  P.  2780. 

The  Nevada  Statute  Provides:  "Every  executor  or  administrator  shall 
render  and  file  under  oath,  a  full  account  and  report  of  his  administration 
whenever  he  deems  it  advisable,  or  shall  be  directed  to  do  so  by  the  court  on 
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is  to  inform  the  court  and  persons  interested  in  the  estate  of  the 
receipts  and  disbursements  and  the  changes  in  the  property  from 
time  to  time.  A  full  inventory  of  the  assets  of  the  estate,  there- 
fore,  need  not  be  given  in  every  account.^  The  obligation  to  ac- 
count is  continuous  and  not  subject  to  the  statute  of  limitations.* 
It  devolves  upon  special  as  well  as  general  administrators.' 

itB  own  motion,  or  on  motion  on  behalf  of  any  person  interested,  when  it 
shaU  appear  to  the  court  to  be  proper."    Nev.  Comp.  L.  2971. 

The  Korth  Dakota  Statute  Provides:  "At  the  expiration  of  six  months 
after  letters  testamentary  or  of  administration  are  issued,  and  thereafter  at 
any  time  when  required  by  the  eourt,  either  upon  its  own  motion  or  upon 
the  application  of  any  person  interested  in  the  estate,  the  executor  or  ad- 
ministrator must  render  for  the  information  of  the  court,  an  exhibit  under 
oath,  showing  the  amount  of  money  received  and  expended  by  him,  the 
amount  of  aU  claims  against  the  estate  and  the  names  of  the  claimants, 
and  all  other  matters  necessary  to  show  the  condition  of  its  affairs."  N. 
D.  Bev.  Cd.  8185. 

The  Oregon  Statute  Provides:  "An  executor  or  administrator  shall, 
within  the  first  ten  days  of  April  and  of  October  of  each  year,  until  the  ad- 
ministration is  completed  and  he  is  discharged  from  his  trust,  render  an 
account  yerified  by  his  oath,  and  file  the  same  with  the  clerk,  showing  the 
amount  of  money  received  and  expended  by  him,  from  whom  received  and 
to  whom  paid,  with  the  proper  vouchers  for  such  payments,  the  amount  of 
the  claims  presented  against  the  estate  and  allowed  or  disallowed,  and  the 
name  of  the  claimants  of  each,  and  any  other  matter  necessary  to  show  the 
condition  of  the  affairs  thereof:  Provided  however,  that  in  case  the  date  of 
the  notice  of  the  appointment  of  said  executor  or  administrator  shall  be 
within  sixty  days  next  preceding  the  first  day  of  April  or  of  October,  the 
filing  of  such  account  shaU  be  omitted  until  the  succeeding  April  or  Octo- 
ber."   Or.  B.  A  C.  Cd.  1199. 

The  Sontli  Dakota  Statute  is  the  same  as  the  Arizona.  8.  D.  Pro.  Cd. 
272. 

The  Utah  Statute  Provides:  "Six  months  after  his  appointment,  also 
within  thirty  days  after  the  expiration  of  the  time  within  which  creditors 
must  present  their  claims,  and  at  any  other  time  when  required  by  the 
court,  either  upon  its  own  motion  or  upon  the  application  of  any  person  in- 
terested in  the  estate,  every  executor  or  administrator  must  render  for  the 
information    of    the    court    an  account  of  his  administration,  under  oath, 

1  Estate  of  Davis,  31  Mont.  421,  •  C.  C.    P.    16221627,    apply    to 

78  Pac.  704.  special    administrators,  so    that    the 

eourt  should  determine  issues  on  ac- 

«  Estate  of  Sanderson,  74  Cal.  215,  eounting  before  appointment  of  regu- 
15  Pac.  753 ;  Irwin  v.  Holbrook,  26  lar  administrator.  French  v.  Superior 
Wash.  89|  66  Pac  116.  Court^  3  CaL  App.  304,  85  Pae.  133. 
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§  496.  Objections  to  and  Contest  of  Exhibits. — When  an  ex- 
ecutor or  administrator  renders  an  exhibit,  any  interested  per- 
son^ may  appear  and  contest  it.[b]  The  statute  requires  objec- 
tions to  be  in  writing,  but  this  requirement  may  be  waived  ;^  and 
the  court  may,  of  its  own  motion,  inquire  into  all  the  items  of  the 
account  and  settle  it  properly.*^* 

showing  the  sums  of  money  received  by  him  and  from  what  sources,  the 
amounts  expended  by  him,  a  statement  of  all  claims  presented  against  the 
estate  and  the  names  of  the  claimants,  and  aU  other  matters  necessary  to 
show  the  condition  of  its  affairs.  *  *    Utah  Bev.  St.  3941. 

The  Washington  Statute  Provides:  ''Within  six  months  after  his  ap- 
pointment, and  thereafter  at  any  time  when  required  by  the  court,  either 
upon  its  own  motion  or  the  application  of  any  person  interested  in  the  es- 
tate, the  executor  or  administrator  shall  render  for  the  information  of  the 
court  an  exhibit  under  oath,  showing  the  amount  of  money  received  and 
Qxpended  by  him,  the  amount  of  all  claims  presented  against  the  estate, 
and  the  names  of  the  claimants,  and  all  other  matters  necessary  to  show 
the  condition  of  its  affairs."    Wash.  Bal.  Cd.  6315  (Pierce's  Cd.  2637). ' 

[b]  The  Oallfomla  Statute  (O.  O.  P.  1626)  ProTldes:  ''When  an  exhibit 
is  rendered  by  an  executor  or  administrator,  any  person  interested  may  ap- 
pear, and  by  objections  in  writing,  contest  any  account  or  statement  therein 
contained.  The  court  may  examine  the  executor  or  administrator,  and  if  he 
has  been  guilty  of  neglect,  or  has  wasted,  embezzled,  or  mismanaged  the  es- 
tate, his  letters  must  be  revoked."    En.  March  11,  1872. 

The  Arizona,  Idaho,  Montana,  Korth  Dakota,  Oklahoma^  Sontk  Dakota, 
Washington  and  Wyoming  Statutes  are  the  same  as  the  California,  except 
that  Montana  and  Wyoming  insert  the  words  "or  judge"  after  the  word 
"court."  Ariz.  Bev.  St.  1858;  Ida.  Bev.  St.  5591;  Mont.  C.  C.  P.  2784;  N. 
I>.  Bev.  Cd.  8189;  Okl.  Bev.  St  1724;  S.  D.  Pro.  Cd.  276;  Wash.  BaL  Cd. 
6^19  (Pierce 's  Cd.  2641) ;  Wyo.  Bev.  St.  4716. 

The  Nevada  Statute  Provides:  "Any  person  interested  In  an  estate  may 
contest  any  account  or  any  item  therein  of  the  executor  or  adminiatrator, 
by  filing  in  writing  with  the  clerk,  at  any  time  before  the  hearing  on  ap- 
proving the  account,  his  objection.  At  the  time  fixed  in  the  notice,  or  at 
such  further  time  as  the  court  may  order,  the  court  shall  proceed  to  hear 
the  matter,  when  the  executor  or  administrator,  or  any  other  person,  may 
be  sworn  and  examined  by  either  party,  and  the  matter  shall  be  adjudged 
by  the  court  as  law  and  right  demand."    Nev.  Comp.  L.  2974. 

The  Oregon  Statute  Provides:  "An  heir,  creditor,  or  other  person  inter- 
ested in  the  estate  may,  on  or  before  the  day  appointed  for  such  hearing 

4  A  creditor  is  a  person  interested  S  Estate  of  Marre,  127  CkL  128, 

in  the  estate.     Tompkins  v.  Weeks,  69  Pae.  885. 

26  Gal.  51;  so  is  a  legatee.     Estate  o*  Estate  of  Pease,  149  CaL  167, 

of  Pease,  149  CaL  167,  85  Pae.  149.  85  Pae.  149. 
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§  497.  Citation  to  Account.* — ^An  executor  or  administrator 
who  fails  to  render  an  exhibit  may  be  cited  to  appear  and  dis- 
charge his  duty  in  this  respect,  [c]  Several  sections  of  the  Cali- 
fornia code  on  this  point  have  been  repealed  as  redundant.^ 

and  settlementy  file  his  objections  thereto,  or  to  any  particular  item  thereof, 
specifying  the  particulars  of  such  objections;  but  no  creditor  shall  be  al- 
lowed to  object  to  such  account  whose  claim  has  been  satisfied,  as  allowed 
by  the  executor  or  administrator,  or  established  by  judgment  or  decree." 
Or.  B.  &  C.  Cd.  1203. 

[c]  The  Arizona  Statute  Provides:  "If  any  executor,  administrator, 
guardian  or  conservator  fails  to  make  such  accounting  as  aforesaid,  he  or 
she  shall  be  cited  by  the  probate  court  to  forthwith  appear  and  make  such 
accounting,  and  upon  his  or  her  failure  so  to  do,  shall  be  discharged  upon 
an  order  made  by  the  probate  court  and  entered  upon  the  records  of  such 
probate  court,  and  the  said  probate  court  shall,  by  an  order  entered  upon 
the  records  of  said  probate  court,  appoint  another  person  in  his  or  her  place 
and  stead,  requiring  him  or  her  to  give  suitable  bonds  for  the  faithful  per- 
formance of  his  or  her  duties  under  the  probate  laws  of  the  territory,  said 
bonds  to  be  approved  by  the  said  probate  court;  and  he  or  she  so  discharged 
shall  immediately  turn  over  to  his  or  her  successor  all  property  and  assets 
and  all  choses  in  action  and  all  papers,  vouchers  and  documents  of  every 
kind  whatsoever,  and  his  or  her  failure  so  to  do  shall  make  him  or  her  or 
his  or  her  sureties  liable  therefor,  and  he  or  she  shall  be  compelled  to  ac- 
count to  the  court  of  all  matters  of  his  or  her  administration."  Ariz.  Bev. 
St.  1862. 

"If  the  executor  or  administrator  fails  to  render  an  exhibit  at  the  third 
term  of  the  court,  the  judge  of  the  probate  court  must  cause  a  citation  to  be 
issued  requiring  him  to  appear  and  render  it."    Ariz.  Bev.  St.  1855. 

The  Idaho  Statute  Provides:  "If  the  executor  or  administrator  fails  to 
render  an  exhibit  at  the  third  term  of  the  court,  the  judge  of  the  probate 
court  must  cause  a  citation  to  be  issued  requiring  him  to  appear  and  render 
it."    Ida.  Bev.  St.  5588. 

The  Montana  Statute  Provides:  "If  the  executor  or  administrator  fails 
to  render  an  exhibit  for  six  months  after  his  appointment,  the  court  or 
judge  must  cause  a  citation  to  be  issued  requiring  him  to  appear  and  render 
it."    Mont.  C.  C.  P.  2781. 

The  Nevada  Statute  Provides:  "If  the  executor  or  administrator  fail  to 
render  and  file  his  first  account  within  the  time  specified  in  section  184, 
above,  it  shall  be  the  duty  of  the  court  or  judge  to  order  a  citation  to  issue 
requiring  him  to  file  such  account  by  a  time  to  be  stated  in  said  citation  as 
fixed  by  the  court  or  judge,  or  appear  and  show  cause  why  he  should  not 
be  compelled  to  file  said  account    If  he  fail  to  file  said  account  by  the  time 

<  Sections  1623-1625  Cal.  C.  C.  P.,  were  repealed  in  1907. 
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§  488.    Bevocation  of  Letters  and  Attachment  of  Derelict 
ecator.* — The  court  may  examine  the  executor  or  administrator 
when  he  renders  an  exhibit,  and,  if  he  has  not  been  faithful  to 

statedi  or  show  cause  why  he  ebould  not,  the  court  by  attachment  or  other 
proper  process  may  compel  him  to  file  such  an  account  or  may  revoke  his 
letters  in  the  discretion  of  the  court,  and  like  action  may  be  had  in  refer- 
ence to  any  subsequent  account  he  may  be  ordered  to  file."  Nev.  Comp. 
L.  2972. 

The  Korth  Dakota  Statute  Frorides:  '*J1  the  executor  or  administrator 
fail  to  render  an  exhibit  at  the  expiration  of  six  months  after  letters  are 
issued,  the  judge  of  the  county  court  must  issue  a  citation  requiring  him 
to  appear  and  render  it. "    N.  D.  Bev.  Cd.  8186. 

The  Oklahoma  Statate  is  the  same  as  the  South  Dakota,  except  that  the 
words  "probate  court"  are  used  in  place  of  the  words  "county  court." 
Okl.  Bev.  St.  1721. 

Tba  Oregon  Statute  Provides:  "An  executor  or  administrator  who  shall 
fail  to  file  an  account,  as  required  in  the  last  section,  may  be  required  by 
a  citation,  ordered  by  the  court  or  judge,  to  appear  and  do  so,  either  upon 
the  application  of  an  heir  or  creditor,  or  other  person  interested  in  the 
estate,  or  without  it.  If  the  executor  or  administrator  refuse  or  neglect  to 
appear  when  dted,  or  to  file  the  account  as  required,  he  may  be  punished 
for  contempt,  or  by  warrant  of  the  judge  be  committed  at  once  to  close 
custody  in  the  jail  of  the  county  until  he  consent  to  do  so."  Or.  B.  ft  C. 
Cd.  1200. 

The  Sontli  Dakota  Statute  Provides:  "If  the  executor  or  administrator 
fail  to  render  an  exhibit  at  the  third  term  of  the  court,  the  judge  of  the 
county  court  must  issue  a  citation  requiring  him  to  appear  and  render  it." 
8.  D.  Pro.  Cd.  273. 

Th«  Washington  Statute  Provides:  "If  the  executor  or  administrator 
fail  to  render  an  exhibit  within  six  months,  as  required  in  the  last  preced- 
ing section,  it  shall  be  the  duty  of  the  superior  court  to  issue  a  citation 
requiring  him  to  appear  and  render  it."  Wash.  BaL  Cd.  6316  (Pierce's  Cd. 
2638). 

The  Wyoming  Statate  is  practically  the  same  as  the  Montana.  Wyo. 
Bev.  St.  4713. 

The  Arizona  Statate  also  Provides:  "Any  person  interested  in  the  es- 
tate mayy  at  any  time  before  the  final  settlement  of  accounts,  present  his 
petition  to  the  probate  judge,  praying  that  the  executor  or  administrator 
be  required  to  appear  and  render  such  exhibit,  setting  forth  the  facts 
showing  that  it  is  necessary  and  proper  that  such  an  exhibit  should  be 
made."    Ariz.  Bev.  St.  1856. 

The  Idaho,  Montana^  North  Dakota,  Oklahoma^  South  Dakota^  and 
Washington  Statutes  are  the  same  as  the  Arizona,  except  that  in  place  of 
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his  trust,  must  revoke  his  letters  J  In  case  he  should  neglect  or 
refuse  to  appear  and  render  an  exhibit  in  response  to  a  citation, 
an  attachment  may  be  issued  against  him,  and  an  accounting  en- 
forced or  his  letters  revoked  in  the  discretion  of  the  court,  [d] 

the  words  "probate  judge/'  Montana  uses  the  words  "court  or  judge"; 
North  and  South  Dakota,  the  words  "county  judge";  and  Washington,  the 
word  "court."  Ida.  Eev.  St.  5589;  Mont.  C.  C.  P.  2782;  N.  D.  Bev.  Cd. 
8187;  Okl.  Eev.  St  1722;  8.  D.  Pro.  Cd.  274;  Wash.  Bal.  Cd.  6317  (Pierce's 
Cd.  2639). 

The  Wyoming  Statate  Provides:  "Any  person  interested  in  the  estate 
may,  after  one  year  and  before  the  final  settlement  of  accounts,  present 
his  petition  to  the  court,  a  judge  or  commissioner  thereof,  praying  that  the 
executor  or  administrator  be  required  to  appear  and  render  such  exhibit, 
setting  forth  the  facts  showing  that  it  is  necessary  and  proper  that  sneh 
an  exhibit  should  be  made."    Wyo.  Bev.  St.  4714. 

The  Arizcma  Statute  Fnrther  Provides:  "If  the  judge  is  satisfied,  either 
from  the  oath  of  the  applicant  or  from  any  other  testimony  offered,  that 
the  alleged  facts  are  true,  and  considers  the  showing  of  the  applicant  suffi- 
cient, he  must  direct  a  citation  to  be  issued  to  the  executor  or  administra- 
tor requiring  him  to  appear  at  some  day  to  be  named  in  the  citation,  which 
must  be  during  a  term  of  the  court,  and  render  an  exhibit  as  prayed  for." 
Ariz.  Bev.  St.  1857. 

The  Idaho^  Montana^  Nortli  Dakota^  Oklahoma^  South  Dakota^  Wash- 
ington and  Wyoming  Statutes  are  the  same  as  the  Arizona,  except  that  in 
place  of  the  word  "judge,"  Montana  and  Wyoming  use  the  words  "court 
or  judge";  and  Washington  uses  the  word  "court."  The  words  "which 
must  be  during  a  term  of  the  eourt"  are  not  contained  in  Montana,  Wash- 
ington and  Wyoming.  Ida.  Bev.  St.  5590;  Mont  C.  C.  P.  2783;  N.  D.  Bev. 
Cd.  8188;  Okl.  Bev.  St.  1723;  S.  D.  Pro.  Cd.  275;  Wash.  BaL  Cd.  6318 
(Pierce's  Cd.  2640);  Wyo.  Bev.  St.  4715. 

[d]  The  California  Statute  (O.  O.  P.  1627)  Provides:  "If  any  executor 
or  administrator  neglects  or  refuses  to  appear  and  render  an  exhibit,  after 
having  been  duly  cited,  an  attachment  may  be  issued  against  him,  and  such 
exhibit  enforced,  or  his  letters  may  be  revoked,  in  the  discretion  of  the 
court."    En.  March  11,  1872. 

The  Arizona^  Idaho,  Montana^  North  Dakota^  Oklahoma^  South  Dakota, 
Washington,  and  Wyoming  Statutes  are  the  same  as  the  California,  ex- 
cept that  the  words  "and  such  exhibit  enforced"  are  not  contained  in  the 
Washington  statute.  Montana  and  Wyoming  add  the  words  "or  judge" 
at  the  end  of  the  section.  Ariz.  Bev.  St.  1859;  Ida.  Bev.  St.  5592;  Mont. 
C.  C.  P.  2785;  N.  D.  Bev.  Cd.  8190;  Okl.  Bev.  St.  1725;  S.  D.  Pro.  Cd.  277; 
Wash.  Bal.  Cd.  6320  (Pierce's  Cd.  2642);  Wyo.  Bev.  St.  4717. 

The  Montana  Statute  Further  Provides:  "Any  administrator,  executor 
or  guardian  who  shall  fail  to  make,  render  or  file  any  account^  report  or 

f  See  statutes  under  preceding  section. 
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§  490.    Bendltion   of  Account   After   Time  for   Preeentiiiir 

Olaims.* — ^Within  thirty  days  after  the  expiration  of  the  time 
limited  for  the  presentation  of  creditors'  claims,  every  executor 
or  administrator  must  render  a  full  account  of  his  administra- 
tion, including  the  debts  that  have  been  presented  and  allowed. 
Failing  in  this,  he  may  be  coerced  by  attachmenti  after  citation 
to  show  cause,  [e] 

statement  in  any  estate  hi  bis  eliarge  within  the  time  required  of  him  by 
law,  may  be,  by  the  eonrt  within  which  the  estate  is  being  administered 
snmmarily  pnnished  bj  a  fine  in  any  sam  not  exceeding  one  hundred  doUara^ 
and  may  be  committed  to  jaU  untU  payment  be  made,  and  hia  letters  may 
be  by  the  eonrt  summarily  revoked."    Mont.  Pen.  G.  272. 

Ths  Oregon  Statate  PxoTides:  "If  the  executor  or  administrator  refuse 
or  neglect  to  appear  when  cited,  or  to  file  the  account  as  required,  he  may 
be  punished  for  contempt,  or  by  warrant  of  the  judge  be  committed  at 
once  to  dote  custody  in  the  jail  of  the  county  nntil  he  consent  to  do  so." 
Or.  B.  ft  G.  Gd.  1200. 

"An  executor  or  administrator  who  shall  fail  to  file  his  final  account  as 
provided  in  section  1202  may  be  proceeded  against  in  like  manner  and 
with  like  effect  as  provided  in  section  1200  in  case  of  failure  to  file  a 
semiannual  account."    Or.  B.  ft  G.  Gd.  1210. 

[e]  The  OaUfomU  Statate  (O.  O.  P.  1628)  Pioridss:  "Within  thirty 
days  after  the  expiration  of  the  time  mentioned  in  the  notice  to  creditors 
within  which  claims  must  be  exhibited,  every  execntor  or  administrator 
must  render  a  fuU  account  and  report  of  his  administration.  If  he  fails 
to  present  his  account,  the  court  or  judge  must  compel  the  rendering  of  the 
account  by  attachments,  and  any  person  interested  in  the  estate  may  apply 
for  and  obtain  an  attachment;  but  no  attachment  must  issue  unless  a  cita- 
tion has  been  first  issued,  served,  and  returned,  requiring  the  executor  or 
administrator  to  appear  and  show  cause  why  an  attachment  should  not  is^ 
sue.  Every  account  must  exhibit  all  debts  which  have  been  presented  and 
allowed  during  the  period  embraced  in  the  account."  En.  March  11,  1S72. 
Amd.  1875-76,  104. 

The  Arizona^  Idaho,  Montana  and  Wyoming  Statutes  are  the  same  as 
the  Galifornia.  Ariz.  Bev.  St  1860;  Ida.  Bev.  St  6593;  Mont  a  G.  P. 
2786;  Wyo.  Bev.  St  4718. 

The  Arizona  Statate  also  ProTides:  "That  every  executor,  and  every  ad- 
ministrator of  every  estate,  and  eyerj  guardian  of  every  infant  and  of 
every  estate,  and  the  conservator  of  every  incompetent  person  shall  annu« 
ally  make  and  file  with  the  probate  court  an  accounting  of  all  his  or  her 
acts  and  doings  in  said  estate  since  his  or  her  last  report,  duly  verified^ 
filing  therewith  all  his  vouchers  and  exhibits."    Ariz.  Bev.  St  1861. 


*8ce  farmt  numbef  SB8,  St9,  Vol,  IL 
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§  600.  Bendition  of  Accoant  After  Bdmoval  or  Resignation  of 
Executor. — When  the  authority  of  an  executor  or  administrator 
ceases  or  is  revoked,  he  may  be  cited  to  appear  and  account  at 
the  instance  of  his  successor,  [f]  Under  this  rule,  an  executor 
who  resigns  may  be  compelled  to  account  for  assets  of  the  estate 
received  by  him  but  remaining  unaccounted  for.* 

The  Nevada  Statute  Provides:  "Within  thirty  days  after  the  judge  has 
acted  upon  the  claims  filed  against  the  estate,  the  executor  or  administra- 
tor shall  file  his  first  account,  under  oath,  of  his  administration.  Such  ae- 
eount  shall  be  itemized,  showing  the  amount  of  money  received  and  ex- 
pended by  him;  the  amount  of  all  claims  filed  against  the  estate;  the  names 
of  aU  claimants;  the  claims,  if  any,  rejected,  and  aU  other  matters  neces- 
sary to  show  the  conditions  of  the  affairs  of  the  estate.''  Nev.  Gomp.  "L, 
2970. 

The  North  Dakota  Statute  Providefl:  "Every  executor  or  administrator 
must  render  a  fuU  account  and  a  report  of  his  administration  at  the  ex- 
piration of  one  year  from  the  time  of  his  appohitment.  If  he  fails  to 
present  his  account,  the  court  must  compel  the  rendering  of  the  account  by 
attachment,  and  any  person  interested  in  the  estate  may  apply  for  and 
obtain  an  attachment,  but  no  attachment  must  issue  unless  a  citation  has 
been  first  issued,  served  and  returned  requiring  the  executor  or  adminis- 
trator to  appear  and  show  cause  why  an  attaehment  should  not  issue. 
Every  account  rendered  must  exhibit  not  only  the  debts  which  have  been 
paid,  but  also  a  statement  of  all  the  debts  which  have  been  duly  presented 
and  allowed  during  the  period  embraced  in  the  account."  N.  D.  Bev.  Cd. 
8191. 

The  Oklahoma  and  South  Dakota  Statates  are  the  same  as  the  North 
Dakota.    Okl.  Bev.  St  1726;  B.  D.  Pro.  Cd.  278. 

The  Washington  Statute  Provides:  "Every  executor  or  administrator 
shall  render  a  full  account  of  his  administration  at  the  expiration  of  one 
year  from  the  time  of  his  appointment.  If  he  fail  to  present  his  accpunt, 
it  shall  be  the  duty  of  the  court  to  compel  the  rendering  of  such  account 
by  attachment,  and  any  person  interested  in  the  estate  may  apply  for  and 
obtain  an  attachment,  but  no  attachment  shall  issue  unless  a  citation  shall 
have  been  first  issued  and  returned,  requiring  the  executor  or  administrator 
to  appear  and  show  cause  why  an  attachment  should  not  issue."  Wash. 
Bal.  Cd.  6321  (Pierce's  Cd.  2643). 

[f]  The  OaUfomia  Statnte  (O.  O.  P.  1629)  Provides:  "When  the  au- 
thority of  an  executor  or  administrator  ceases,  or  is  revoked  for  any  rea- 
son,  he  may  be  cited  to  account  before  the  court  at  the  instance  of  the 
person  succeeding  to  the  administrator  of  the  same  estate,  in  like  manner 

a  Estate  of  Badovich,  74  CaL  636^  cited  to  account  after  the  revocation 
5  Am.  St.  Bep.  466,  16  Pac.  821.  of  his  letters.  Qrafl  v.  U.9Knet,  68 
The  guardian  of  an  infant  may  be      CaL  637. 
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§  601.  Senditioii  of  Account  on  Death  of  Executor.— It  has 
been  thought,  notwithstanding  the  extensive  and  exclusive  juris- 
diction of  probate  courts  in  the  settlement  of  estates,  that  the 
account  of  a  deceased  executor  or  administrator  can  be  settled 
only  by  a  suit  in  equity.^  Probably  this  is  a  mistaken  view  of  the 
law.  But  however  that  may  be,  the  legislature  has  now,  in  order 
to  obviate  the  expense  and  delay  of  thus  resorting  to  another 
forum,  expressly  conferred  jurisdiction  on  the  probate  court  to 
settle  the  accounts  of  deceased  executors  or  administrators,  [g] 

ae  he  might  have  been  eited  by  any  person  interested  in  the  estate  during 
the  time  he  was  executor  or  administrator."  En.  March  11,  1872.  Amd. 
1880,  101. 

The  Aiizomakf  Idaho^  Montana^  North  Dakota^  OUalioma^  Soutli  Dakota^ 
and  Wyoming  Statates  are  the  same  as  the  California,  except  that  in  place 
of  the  word  "court,"  the  Arizona  and  Idaho  Statutes  contain  the  words 
"probate  court,"  the  Montana,  "court  or  judge";  and  the  North  Dakota 
and  South  Dakota,  "county  court."  Ariz.  Bev.  St.  1863;  Ida.  Bev.  St. 
6594;  Mont.  C.  C.  P.  2787;  N.  D.  Bev.  Cd.  8191;  OkL  Bev.  St.  1727;  S.  D. 
Pro.  Cd.  279;  Wyo.  Bev.  St.  4719. 

The  Kevada  Statute  Provides:  "Whenever  the  authority  of  an  executor 
or  administrator  ahaU  cease  or  shall  be  revoked  for  any  reason,  he  may  bo 
eited  by  the  court  to  account,  at  the  instance  of  the  person  succeeding  to 
the  administration  of  the  same  estate,  in  like  manner  as  he  might  have 
been  by  any  person  interested  in  the  estate,  during  the  time  he  was  exec- 
utor or  administrator."    Nev.  Comp.  L.  2979. 

The  Washington  Statute  ProvideB:  "Whenever  the  authority  of  an  exee- 
utor  or  administrator  shaU  cease,  or  be  revoked  for  any  reason,  he  may  be 
cited  to  account  before  the  superior  court,  at  the  instance  of  the  person 
succeeding  to  the  administration  of  the  estate,  in  like  manner  as  he  might 
have  been  cited  by  any  person  interested  in  the  estate,  during  the  time  he 
was  administrator  or  executor."    Wash.  Bal.  Cd.  6322  (Pierce's  Cd.  2644). 

[g]  The  Oalifomia  Statute  (O.  O.  P.  1639)  Provides:  "If  any  executor 
or  administrator  dies,  his  accounts  may  be  presented  by  his  personal  repre- 
sentatives to,  and  settled  by,  the  court  in  which  the  estate  of  which  he  was 
executor  or  administrator  is  being  administered,  and,  upon  petition  of  the 
successor  of  such  deceased  executor  or  administrator,  such  court  may  com- 
pel the  personal  representatives  of  such  deceased  executor  or  administrator 
to  render  an  account  of  the  administration  of  their  testator  or  intestate,  and 
must  settle  such  account  as  in  other  oases."    En.  1905,  216. 

9  Elizalde  v.  Murphy,  4  Cal.  App.  sey,  44  Cal.  121;  Wetzler  v.  Fitch,  58 
114,  87  Pac.  245;  Curtiss  v.  Curtiss,  Cal.  638;  Chaquetta  ▼•  Ortet^  60  OaL 
65  Cal.  672,  4  Pac  578;  Bush  v.  Lind-      594,  600. 
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§  602.  Bevocation  of  Authority  of  Nonresident  or  Absconding 
Executor. — The  letters  of  an  executor  or  administrator  who 
resides  out  of  the  county,  or  who  absconds  or  conceals  himself, 
must  be  revoked,  if  he  neglects  to  render  an  account  within  thirty 
days  after  the  time  prescribed  by  law,  or  within  thirty  days  after 
he  has  been  committed  under  an  attachment,  [h] 

§  503.    Production  of  Vouchers — ^Examination  of  Executor. — 

In  rendering  his  account,  an  executor  or  administrator  must,  save 
as  is  provided  in  the  following  sections,  produce  and  file  vouchers 
for  all  charges,  debts,  claims  and  expenses  that  he  has  paid,^^ 

[b]  The  Calif ornia  Btatota  (0.  0.  P.  1630)  Pxtyvldes:  <'If  the  executor  or 
administrator  resides  out  of  the  county,  or  absconds  or  conceals  himself  so 
that  the  citation  cannot  be  personally  served,  and  neglects  to  render  an  ac- 
count within  thirty  days  after  the  time  prescribed  in  this  article,  or  if  he 
neglects  to  render  an  account  within  thirty  days  after  being  committed 
where  the  attachment  has  been  executed,  his  letters  must  be  revoked."  En. 
March  11,  1872. 

The  Arizona,  Idabo,  Montana^  Nortb  Idabo,  Oklahoma^  South  Dakota* 
and  Washington  Statutes  are  the  same  as  the  California.  Ariz.  Bev.  St. 
1864;  Ida.  Bev.  St.  5595;  Mont.  G.  C.  P.  2788;  N.  D.  Bev.  Gd.  8192;  Okl. 
Bev.  St.  1728;  S.  D.  Pro.  Gd.  280;  Wash.  Bal.  Gd.  6323  (Pierce's  Gd.  2645). 

The  Kovada  Statute  Provides:  ''If  the  executor  or  administrator  resides 
out  of  the  county,  or  absconds  or  conceals  himself  so  that  the  citation  can* 
not  be  personaUy  served,  and  shall  neglect  to  file  an  account  within  twenty 
days  after  the  time  fixed  for  that  purpose,  his  letters  shall  be  revoked." 
Nev.  Gomp.  L.  2980. 

The  Oregon.  Statute  Provides:  "If  an  executor  or  administrator  become 
a  nonresident  of  this  state,  he  may  be  removed  and  his  letters  revoked  in 
the  manner  prescribed  in  the  last  section,  except  that  the  notice  may  be 
given  by  publication  for  such  time  as  the  court  or  judge  thereof  may  di« 
rect."    Or.  B.  &  G.  Gd.  1122. 

The  Wyoming  Statute  Provides:  "If  the  executor  or  administrator  re- 
sides out  of  the  county,  or  absconds  or  conceals  himself,  so  that  the  cita- 
tion cannot  be  personally  served,  and  neglects  to  render  an  account  within 
thirty  days  after  the  time  prescribed  in  this  chapter,  or  if  he  neglects  to 
render  an  account  within  ten  days  after  being  committed  where  the  attach- 
ment has  been  executed,  his  letters  must  be  revoked."    Wyo.  Bev.  St.  4720. 

10  An   order   settling   an  adminis-  ness  of  the  account  is  general  and  in- 

trator's    account    will   not   be    made  definite.    Estate  of  Bose,  63  Gal.  349. 

where  there  are  no  proper  vouchers,  As  to  the  sufficiency    of    the    evi- 

and  where  the  proof  of  the  correct-  dence  of  the  payment  of  charges,  see 
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which  must  remain  in  the  court,  unless  necessary  to  withdraw 
them  for  other  purposes,  when  certified  copies  may  be  left  on  file 
in  their  stead.  If  it  should  happen  that  a  voucher  is  lost,  or  for 
other  valid  reasons  cannot  be  produced,  payment  may  be  proved 
by  the  oath  of  any  competent  witness,  [i]  In  addition  to  the  pro- 
duction of  vouchers,  the  executor  or  administrator  is  subject  to 
examination  touching  the  payments  he  has  made,  and  also  touch- 
ing the  property  of  the  decedent  and  the  disposition  thereof;  and 
this  notwithstanding  no  exceptions  are  filed  by  interested  per- 
sons, for  it  is  .the  duty  of  the  court,  of  its  own  motion,  carefully 
to  scrutinize  all  accounts  and  to  reject  any  illegal  or  unjust 
charges.^* 


[1]  The  OaUfornia  Btatate  (O.  O.  P.  lesi)  Provides:  "In  rendering  his 
account,  the  executor  or  administrator  must  produce  and  file  vouchers  for 
all  charges,  debts,  claims,  and  expenses  which  he  has  paid,  which  must  re- 
main in  the  court;  and  he  may  be  examined  on  oath  touching  such  pay- 
ments, and  also  touching  any  property  and  effects  of  the  decedent,  and  the 
disposition  thereof.  When  any  voucher  is  required  for  other  purposes,  it 
may  be  withdrawn  on  leaving  a  certified  copy  on  file;  if  a  voucher  is  lost, 
or  for  other  good  reason  cannot  be  produced  on  the  settlement,  the  payment 
may  be  proved  by  the  oath  of  any  competent  witness.''  En.  March  11, 
1872. 

The  Arizona^  Idaho,  Montana,  Norfh  Dakota,  Oklahoma,  Sonfb  Dakota, 
Utah  and  Wyoming  Statates  are  the  same  as  the  California,  except  that 
Wyoming  adds  the  words  "or  of  the  executor  or  administrator,"  at  the 
end  of  the  section.    Aria.  Bev.  St.  1865;  Ida.  Bev.  St.  5596;  Mont.  C.  C.  P. 


Estate  of  Hillard,  83  CaL  423,  23  Pac. 
393;  Estate  of  Herteman,  73  CaL  645, 
15  Pac.  121. 

An  item  for  the  payment  of  a 
family  allowance  in  one  sum  cannot 
be  disturbed  upon  appeal  merely  from 
the  absence  of  a  voucher,  which  may 
be  owing  to  an  order  of  court  author- 
ising payment  of  the  amounts  named, 
in  which  case  no  voucher  is  required- 
Estate  of  Weringer,  100  OaL  345,  34 
Pae.  825. 

Where  an  exeentor,  in  his  final  ac- 
count, stated  that  aU  the  money  of 
the  deceased  went  into  the  hands  of 
his  coexecutori  and  was  used  in  the 


settlement  of  the  estate,  and  all  the 
legatees  interested  stipulate  that  the 
account  of  the  latter  is  correct,  it  is 
not  error  to  allow  the  latter 's  account 
without  vouchers.  Estate  of  Cour- 
sen  (CaL),  65  Pae.  965. 

As  to  the  manner  of  accounting  for 
profits  of  a  business  continued  by  an 
executor,  see  Estate  of  Boss,  80  CaL 
166,  22  Pac.  86. 

13  Estate  of  Sanderson,  74  CaL  199, 
15  Pac  753;  Estate  of  Kennedy,  120 
CaL  458,  52  Pao.  820;  Estate  of 
More,  121  OiL  636,  54  Pac  148;  Es- 
tate of  Franklin,  133  CaL  584,  65  Pac 
1081. 
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S  504  Necessity  of  Vouchers  for  Small  Items. — An  executor 
or  administrator  may  be  allowed  any  item  of  expenditure  not 
exceeding  twenty  dollars  for.  which  no  voucher  is  produced,  if  the 
payment  is  supported  by  his  own  uncontradicted  oath,  specifying 
when,  where  and  to  whom  it  was  made.^  But  such  allowances 
must  not  exceed  five  hundred  dollars  in  the  aggregate. [j]  Be- 
yond that  amount,  he  must  support  his  account  by  vouchers,  and 
no  amount  of  corroboration  of  his  oath  to  the  expenditures  by 
the  testimony  of  other  witnesses  will  avail  to  dispense  with  them.^' 

2789;  N.  D.  Bev.  Cd.  8193;  Okl.  Bev.  St.  1729;  8.  D.  Pro.  Cd.  281;  Utah 
Ber.  St.  3943;  Wjro.  Bev.  St.  4721. 

The  Nevada  Btatates  Provide:  ''In  rendering  his  account  the  executor 
or  administrator  shaU  prodnee  vouchers  for  aU  payments  he  may  have 
made,  which  vouchers  shaU  be  filed  and  remain  in  court,  and  he  may  be 
examined  on  oath  touching  such  payments,  and  also  touching  any  prop- 
erty and  effects  of  the  deceased  and  the  disposition  thereof.  When  any 
such  voucher  shall  be  required  for  other  purposes  it  may  be  withdrawn  on 
leaving  a  certified  copy  on  file.  If  any  vouchers  be  lost,  or  for  other  good 
reason  cannot  be  produced  on  settlement  of  an  account,  the  payment  may 
be  proved  by  the  oath  of  one  competent  witness."    Nev.  Comp.  L.  2975. 

The  Washington  Statute  Provides:  ''In  rendering  his  account  the  exec- 
utor or  administrator  shall  produce  vouchers  for  the  expenses  and  eharges 
which  he  shall  have  paid,  which  vouchers  shall  be  filed  and  remain  in  court; 
and  he  may  be  examined  on  oath  touching  such  payments,  and  also  touch- 
ing any  property  and  effects  of  the  deceased,  and  the  disposition  thereof." 
Wash.  BaL  Cd.  6324  (Pierce's  Cd.  2646). 

[J]  The  CaUfomia  Stotnte  (O.  O.  P.  16S2)  Provides:  "On  the  settle- 
ment of  his  account  he  may  be  allowed  any  item  of  expenditure  not  ex- 
ceeding twenty  dollars,  for  which  no  voucher  is  produced,  if  such  item 
be  supported  by  his  own  uncontradicted  oath  positive  to  the  fact  of  pay- 
ment, specifying  when,  where,  and  to  whom  it  was  made;  but  such  al- 
lowances in  the  whole  must  not  exceed  five  hundred  dollars  against  any 
one  estate,  and  if,  upon  such  settlement  of  accounts,  it  appear  that  debts 
against  the  deceased  have  been  paid  without  the  affidavit  and  aUowanee 
prescribed  by  statute  or  sections  one  thousand  four  hundred  and  ninety- 
four,  one  thousand  four  hundred  and  ninety-five,  and  one  thousand  four 

IS  Estate  of  Bose,  80  CaL  166,  22  contradicted  evidence,  where  legal 
Pac  86;   Horton  v.  Jack,   115   Cal.      claim  is  in  another  whose  rights  have 

^\' t^'^'.^T'  ^^  \^  "^"f '^T  »o*     ^>^     foreclosed.      Estate     of 

sel  (CaL),  6  Pae.  611.    An  adminis-  „  *  ^  ,    .        ^.^  ^ 

trator's  daim  for  reimbursement  for  ^^^'  »  Cal.  App.  548,  86  Pac.  842. 
moneys  expended  before  his  appoint-  "  Estate  of  Hedrick,  127  CaL  184, 

ment  cannot  be  established  by  his  un-  69  Pac.  690. 
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§  605.  Allowance  for  Debts  Irregularly  bnt  Justly  Paid.^ — 
When  it  appears,  upon  the  settlement  of  aceounts,  that  debts 
against  the  '^  deceased  have  been  paid  without  the  affidavit  and 
allowance  prescribed  by  statute  or  sections  one  thousand  four 
hundred  and  ninely-four,  one  thousand  four  hundred  and  ninety- 
five,  and  one  thousand  four  hundred  and  ninety-six"  of  the  Ck>de 
of  Civil  Procedure,  but  it  is  proved  that  they  were  justly  due 
and  paid  in  good  faith,  it  is  the  duty  of  the  court,  if  the  estate 
is  solvent,  to  allow  the  same  in  settling  the  accounts.^* 

hundred  and  ninety-six  of  this  code,  and  it  shaU  be  proven  hy  competent 
evidence  to  the  satisfaction  of  the  court  tJiat  such  debts  were  justly  due, 
were  paid  in  good  faith,  that  the  amount  paid  was  the  true  amount  of  such 
indebtedness  over  and  above  all  payments  or  setoffs,  and  that  the  estate  is 
solvent,  it  shall  be  the  duty  of  the  said  court  to  allow  the  said  sum  so 
paid  in  the  settlement  of  said  accounts."  £n.  March  11,  1872.  Amd. 
1880,  101. 

The  Arizona  Statute  Provides:  "On  the  settlement  of  his  account  he 
may  be  allowed  any  item  of  expenditure,  not  exceeding  twenty  dollars, 
for  which  no  voucher  is  produced,  if  such  item  be  supported  by  his  own 
uncontradicted  oath  positive  to  the  fact  of  payment,  specifying  when, 
where  and  to  whom  it  was  made;  but  such  allowances  in  the  whole  must 
not  exceed  live  hundred  dollars  against  any  one  estate."  Ariz.  Bev.  8t. 
1860. 

The  Idaho,  Montana  and  Utah  Statutes  are  the  same  as  the  Arizona. 
Ida.  Bev.  St.  5597;  Mont.  G.  C.  P.  2790;  Utah  Bev.  St.  3944. 

The  Korth  Dakota  Statute  Provides:  "On  the  settlement  of  his  account 
he  may  be  allowed  any  item  of  expenditure  not  exceeding  flfteen  dollars, 
for  which  no  voucher  is  produced,  if  such  item  be  supported  by  his  own 
uncontradicted  oath  reduced  to  writing  and  certified  by  the  judge,  positive 
to  the  fact  of  payment,  specifying  when,  where  and  to  whom  it  was  made; 
but  such  allowances  in  the  whole  must  not  exceed  three  hundred  doUars 
against  any  one  estate,  nor  over  ten  per  cent  of  the  inventory  appraised 
value  of  any  estate  under  three  thousand  dollars."    N.  D.  Bev.  Cd.  8194. 

The  Oklahoma  and  South  Dakota  Statutes  are  the  same  as  the  North 
Dakota.    Okl.  Bev.  St.  1730;  S.  D.  Pro.  Cd.  282. 

The  South  Dakota  Statute  ahio  Provides:  ''When  it  shall  appear,  upon 
the  settlements  of  the  accounts  of  any  executor  or  administrator,  that 
debts  against  the  deceased  have  been  paid  without  the  affidavit  and  al- 

14  See    statutes    under    preceding      court,  are  made  at  the  peril  of  the 

section;  Estate    of   GaUand,  92  Cal.      administrator.     Estate  of  Pcmandex, 
293,  28  Pac.  287.    Payment  of  claims      ^^^  ^^  ^go   g^  p^^  ^^ 
of  general  creditors,  without  order  of 
-'  ^ 
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S  506.  Appointment  of  Day  of  Settlement  and  Notice  There- 
of.*— ^When  an  account  is  rendered  for  settlement,  the  clerk  of 
the  court  must  appoint  a  day  for  its  settlement,  and  post  notices 
thereof  in  at  least  three  public  places  in  the  county,  [k]  Notice 
is  indispensable  ;^°  and  should  the  judge  for  any  reason  deem  the 
one  given  insufScient,  he  has  discretionary  power  to  order  a 
further  one.^* 


lowance  prescribed  hy  the  preceding  section  and  it  shall  be  proven  bj  com- 
petent evidence  to  the  satisfaction  of  the  county  court  that  such  debts 
were  justly  due,  were  paid  in  good  faith;  that  the  amount  paid  was  the 
true  amount  of  such  indebtedness  over  and  above  all  payments  or  setoffs, 
and  the  estate  is  solvent,  it  shall  be  the  duty  of  the  said  court  to  allow 
the  said  sums  so  paid  in  the  settlement  of  said  accounts."  8.  D.  Pro. 
Cd.  172. 

The  Washington  Statute  Provides:  "On  the  settlement  of  his  account,  he 
may  be  aUowed  any  item  of  expenditure  not  exceeding  twenty  dollars  for 
which  no  voucher  is  produced,  if  such  item  be  supported  by  his  own  oath, 
positive  to  the  fact  of  payment,  specifying  when,  where,  and  to  whom 
payment  was  made,  if  such  oath  be  uncontradicted;  but  such  allowances, 
in  the'  whole,  shall  not  exceed  three  hundred  dollars  for  payment  in  behalf 
of  any  one  estate."    Wash.  BaL  Gd.  6325  (Pierce's  Cd.  2647). 

[k]  The  California  Statnta  (O.  0.  P.  1633)  Provides:  ''When  any  ae- 
count  is  rendered  for  settlement,  the  clerk  of  the  court  must  appoint  a 
day  for  the  settlement  thereof,  and  thereupon  give  notice  thereof  by  caus- 
ing notices  to  be  posted  in  at  least  three  public  places  in  the  county,  setting 
forth  the  name  of  the  estate,  the  executor  or  administrator,  and  the  day 
appointed  for  the  settlement  of  the  account.  If,  upon  the  final  hearing 
at  the  time  of  settlement,  the  court,  or  a  judge  thereof,  should  deem  the 
notice  insufficient  from  any  cause,  he  may  order  such  further  notice  to  be 


IB  Estate  of  Spanier,  120  GaL  598, 
53  Pac.  357;  Estate  of  Bunyon,  53 
G!aL  196;  Estate  of  Sullivan,  36  Wash. 
217,  78  Pfte.  945.  Where  a  final  or- 
der has  been  made,  approving  the  acts 
of  an  administrator,  the  court  has  no 
power,  after  the  term,  to  confirm  a 
supplemental  account  made  without 
notice  to  distributees.  Dray  v.  Blosh, 
29  Or.  347,  45  Pac.  772. 

Where,  after  giving  notice  of  the 
settlement  of  an  account  of  the  ad- 
ministrator, another  is  appointed,  the 
sufficiency  of  the  notice  is  not  there- 


by destroyed.    State  v.  O'Day,  41  Or. 
495,  69  Pac.  542. 

The  settlement  of  an  account  with- 
out notice  to  the  administrator  was 
held  not  binding  on  him  and  his  sure- 
ties in  Estate  of  Aveline,  53  GaL  259. 

Notice  of  settlement  of  account  was 
held  sufficient  in  Estate  of  Sbarboro, 
70  Gal.  149,  11  Pae.  563;  Estate  of 
Byer,  110  Gal.  556,  561,  42  Pae.  1082. 

i<  Estate  of  Jessup,  81  GaL  408, 
487,  21  Pae.  976,  22  Pae.  742,  1028, 
6  L.  B.  A.  694;  Livermore  T. 
150  GaL  458«  89  Pae.  327. 
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§  607.    Notice  of  Final  Settlement  and  Distribntion .*— When 

the  account  mentioned  in  the  preceding  section  is  for  a  final  set- 
tlement, and  a  petition  for  final  distribution  is  filed  with  the  ac- 
count, the  notice  of  settlement  must  state  those  facts,  and  must  be 

given  at  may  seem  to  him  proper."  En.  March  11,  1872.  Amd.  1880,  101; 
1891,  428. 

The  Aiizona  Statute  ProYides:  ''When  any  account  is  rendered  for 
settlement,  the  court  or  judge  must  appoint  a  day  for  the  settlement 
thereof;  the  clerk  must  thereupon  give  notice  thereof  by  causing  notices 
to  be  posted  in  at  least  three  public  places  in  the  county,  setting  forth  the 
name  of  the  estate,  the  executor  or  administrator,  and  the  day  appointed 
for  the  settlement  of  the  account,  which  must  be  on  some  day  of  a  term 
of  the  court.  The  court  or  probate  judge  may  order  such  further  notice  to 
be  given  as  may  be  proper."     Ariz.  Bev.  St.  1867. 

The  Idaho  Statute  is  the  same  as  the  Arizona.    Ida.  Bev.  St.  5598. 

The  Montana  Statute  Provides:  ''When  any  account  is  rendered  for 
settlement  the  court  or  judge  may  appoint  a  day  for  the  settlement  thereof; 
the  clerk  must  thereupon  give  notice  thereof  by  causing  notices  to  be  posted 
in  at  least  three  public  places  in  the  county,  setting  forth  the  name  of  the 
estate,  the  executor  or  administrator,  and  the  day  appointed  for  the  settle- 
ment of  the  account.  The  court  or  judge  may  order  such  further  notice  to 
be  given  as  may  be  proper."    Mont.  G.  G.  P.  2791. 

The  N'eyada  Statute  ProYldes:  "When  any  account  shall  be  filed  by  an 
executor  or  administrator  with  the  clerk,  he  shall  give  notice  thereof  by 
posting  in  three  public  places  of  the  county,  and  notifying  aU  persons  in- 
terested in  the  estate,  at  a  time  and  place,  not  less  than  ten  days  after 
the  posting,  to  be  stated  in  the  notice,  to  appear  and  show  cause  why  the 
account  should  not  be  approved  and  allowed  and  confirmed."  Nev.  Gomp. 
L.  2973. 

The  Korth  Dakota  Statute  Proyldee:  "When  any  account  ia  rendered 
for  settlement  the  judge  must  appoint  a  day  for  the  settlement  thereof; 
the  judge  must  thereupon  give  notice  thereof  by  citation  to  aU  persons 
interested  in  said  estate  residing  within  the  county  to  be  served  at  least 
ten  days  prior  to  the  day  of  hearing,  and  by  causing  notices  to  be  posted 
ten  days  prior  to  the  day  of  hearing  in  at  least  three  public  places  in  the 
county,  setting  forth  the  name  of  the  estate,  the  executor  or  administrator 
and  the  day  appointed  for  the  settlement  of  the  account,  which  must  be 
on  some  day  of  a  term  of  the  court.  The  court  may  order  such  further 
notice  to  be  given  as  may  be  proper."    N.  D.  Bev.  Gd.  8195. 

The  Oklalioma  Statute  ia  the  same  as  the  Arizona,  except  that  notice  of 
aettlement  ia  required  to  be  given  by  the  "judge."    OkL  Bev.  St.  1731. 

The  Oregon  Statate  Provides:  "When  the  estate  ia  fuUy  administered,  it 
ahaU  be  the  duty  of  the  executor  or  adminiatrator  to  file  hia  final  aeeooak 
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given  by  posting  or  publication  for  at  least  ten  days  prior  to  the 
day  of  settlement.^^  On  the  settlement  of  the  account,  distribu- 
tion and  partition  of  the  estate  to  those  entitled  may  be  had  im- 


Such  account  shall  be  yerifled  by  his  own  oath,  and  contain  a  detailed  state-, 
ment  of  the  amount  of  money  received  and  expended  by  him,  from  whom 
received  and  to  whom  paid,  and  refer  to  the  voucherB  for  such  payments, 
and  the  amount  of  money  and  property,  if  any,  remaining  unexpended  or 
appropriated.  Upon  the  filing  of  the  final  account,  the  court  or  judge 
thereof  shall  appoint  a  day  at  some  time  subsequent  thereto  for  the  hear- 
ing of  objections  to  such  final  account  and  the  settlement  thereof,  and 
shall  direct  the  administrator  or  executor  to  give  notice  thereof  in  some 
newspaper  published  in  the  county,  and  designated  by  said  administrator 
or  executor,  if  there  be  one,  or  otherwise  in  such  newspapers  as  may 
be  designated  by  the  said  court  or  judge,  as  often  as  once  a  week  for 
four  successive  weeks,  and  oftener  if  the  court  or  judge  shaU  so  direct." 
Or.  B.  ft  C.  Gd.  1202. 

The  South  Dakota  Statute  Provld68:.''When  any  account  is  rendered  for 
settlement,  the  court  or  judge  must  appoint  a  day  for  the  settlement 
thereof;  the  judge  must  thereupon  give  notice  thereof,  by  causing  notices 
to  be  posted  in  at  least  three  public  places  in  the  county,  setting  forth 
the  name  of  the  estate,  the  executor  or  administrator,  and  the  day  ap- 
pointed for  the  settlement  of  the  account,  which  must  be  on  some  day  of  a 
term  of  a  court.  The  court  or  judge  may  order  such  further  notice  to  be 
given  as  may  be  proper."    8.  D.  Pro.  Gd.  283. 

The  Utah  Statute  Provides:  ''When  any  account  is  rendered  for  settle- 
ment, the  court  must  appoint  a  day  for  the  settlement  thereof,  of  which  the 
clerk  must  give  notice."  Utah  Bev.  St.  3942. 

The  Washington  Statute  Proyldes:  ''When  the  account  is  rendered  for 
settlement,  the  court,  or  the  judge  thereof,  shaU  appoint  a  day  for  the 
hearing  and  settlement  of  the  same,  and  notice  of  such  hearing  and 
settlement  shall  be  given  by  posting  notices  thereof  in  three  of  the  most 
public  places  in  the  county,  and  publishing  a  similar  notice  for  such  time 
as  the  court  or  judge  may  order,  in  a  newspaper  published  in  the  county, 


n  This  rule  applies  to  the  settle- 
ment of  final  accounts  of  guardians. 
Livermore  v.  Batti,  150  Gal.  458,  89 
Pac.  327. 

Where  the  final  account  and  petition 
for  distribution  were  filed  on  January 
2dy  and  the  court  fixed  January  11th 
as  the  date  for  hearing,  and  ordered 
ten  days'  notice  of  the  hearing  to  be 
given  by  posting,  the  notice  for  the 
nine  days  preceding  was  sufiKcienty 
FrobAU  Lftw — 60 


and  the  mistake  of  the  judge  in  di- 
recting an  impossible  period  was  im- 
material, in  view  of  his  discretion 
under  the  statute.  Asher  v.  Yorba, 
125  Gal.  513,  58  Pac.  137. 

Ex  parte  orders  of  the  court,  di- 
recting an  administrator  to  pay  un- 
authorized bills,  afford  him  no  pro- 
tection on  his  final  accounting.  Es- 
tate of  Osburui  36  Or.  8,  58  Pac.  521. 
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mediately  without  farther  notice  or  proceedings.  [I]  This  is  the 
earliest  time  at  which  a  petition  for  final  distribution  can  be  filed. 
The  provision  of  the  law  permitting  it  to  be  filed  with  the  final 
account  is  probably  intended  to  enable  the  personal  representa- 
tive to  hasten  the  closing  of  the  estate  by  making  one  notice  and 
one  hearing  serve  both  purposes.^^  When  distribution  is  sought 
in  this  manner,  the  court  has  authority  to  inquire  into  and  de- 
termine who  are  the  heirs  and  entitled  to  receive  the  estate  ;^  but 
it  has  no  jurisdiction  to  determine  the  right  of  the  grantee  of  an 
heir  apparent  under  a  deed  made  prior  to  the  death  of  the  de- 
cedent, or  to  distribute  the  estate  to  such  grantee,  agsdnst  the 
objection  of  the  grantor,  who  is  the  sole  heir,  for  the  scope  of 

or  if  there  be  no  newspaper  published  in  the  county,  then  in  a  newspaper 
published  in  the  state  and  of  general  cireulation  in  the  county.  The 
notice  shaU  set  forth  the  name  of  the  estate,  of  the  executor  or  adminis- 
trator and  the  day  appointed  for  the  settlement  of  account,  which  shaU  be 
on  some  day  not  more  than  six  weeks  after  the  filing  of  the  account." 
Wash.  Bal.  Cd.  6327  (Pierce's  Cd.  2649). 

The  Wyoming  Statute  Provides:  ''When  any  account  is  rendered  for 
settlement,  the  court  or  a  judge  thereof,  must  appoint  a  day  for  the  settle- 
ment thereof."    Wyo.  Bev.  St  4722. 

[1]  The  California  Statata  (0.  O.  P.  1634)  ProTldes:  ''If  the  account 
mentioned  in  the  preceding  section  be  for  a  final  settlement,  and  a  petition 
for  the  final  distribution  of  the  estate  be  filed  with  said  account,  the  notice 
of  settlement  must  state  those  facts,  which  notice  must  be  given  by  post- 
ing or  publication  for  at  least  ten  days  prior  to  the  day  of  settlement. 
On  the  settlement  of  said  account,  distribution  and  partition  of  the  estate 
to  aU  entitled  thereto  may  be  immediately  had  without  further  notice  or 
proceedings."  En.  March  11,  1872.  Amd.  1873-74,  372;  1875-76,  104; 
1891,  428. 

The  Arizona  and  Idaho  Statutes  are  the  same  as  the  California,  except 
that  they  do  not  contain  the  words  "for  at  least  ten  days  prior  to  the 
day  of  settlement."  Ariz.  Bev.  St.  1868;  Ida.  Bev.  St.  5599. 

The  Montana  Statute  Provides:  "If  the  account  mentioned  in  the  pre- 
ceding section  be  for  final  settlement,  and  a  petition  for  the  final  dis- 
tribution of  the  estate  be  filed  with  said  accounts,  the  notice  of  the  settle- 
ment must  state  those  facts,  which  notice  must  be  given  by  posting  or 
publication  as  the  court  or  judge  may  direct,  and  for  such  time  as  may 
be  ordered.    On  the  settlement  of  said  account,  distribution  and  partition 

18  Estate  of  Shied,  122  GaL  528,  u  Smith    ▼.    Westerfield,    88    CbL 

66  Pae.  328.  674,  26  Pae.  206. 
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inquiry  on  distribution  is  in  no  wise  enlarged  by  this  provision 
for  closing  the  estate.^ 

§  508.  Filing  of  Objections  to  Account.'*'— On  the  day  ap- 
pointed for  the  settlement  of  an  account,  any  person  interested 

of  the  estate  to  all  entitled    thereto    may   be  immediately    had    without 
farther  notice  of  proceedings."    Mont.  0.  G.  P.  2792. 

The  N'evada  Statute  ProTldes:  ''When  the  accounts  of  an  executor  or 
administrator  have  been  settled  and  a  decree  for  the  distribution  of  the 
estate  made  by  the  court,  the  executor  or  administrator  shall,  without  any 
unnecessary  delay  distribute  the  estate  remaining  in  his  hands  as  by  the 
decree  directed."     Nev.  Comp.  L.  2991. 

The  Korth  Dakota  Btatate  Provides:  ''If  such  account  be  for  a  final 
settlement,  and  the  estate  be  ready  for  distribution,  the  notice  of  the 
settlement  must  state  these  facts,  and  must  be  served,  published  or  waived 
in  the  same  manner  as  provided  for  hearing  petitions  for  sales  of  real 
property  and  interests  therein;  and  on  confirmation  of  the  final  account, 
distribution  and  partition  of  the  estate  to  all  entitled  hereto,  may  be 
immediately  had  without  further  notice  or  proceedings.  If  from  any  cause 
the  hearing  of  the  account,  or  the  partition  and  distribution  be  postponed, 
the  order  postponing  the  same  to  a  day  certain  is  notice  to  all  persons  in- 
terested therein."     N.  D.  Bev.  Od.  8196. 

"An  executor  or  administrator  may  render  a  full  and  final  account 
and  report  of  his  administration  to  the  county  court  for  a  final  settlement, 
at  any  time  after  the  time  limited  in  the  notice  to  creditors  for  the  pres- 
entation of  claims  against  the  estate;  and  if  the  estate  is  ready  for  dis- 
tribution, the  court  may  thereupon  proceed  to  a  settlement  of  such  final 
account  and  the  distribution  and  settlement  of  the  estate;  provided,  that  no 
final  decree  of  distribution  shaU  be  entered  until  after  the  expiration  of 
one  month  after  the  rendering  and  filing  of  such  final  account  and  report." 
N.  B.  Bev.  Cd.  8117. 

The  Oklahoma  Statute  ProTldes:  "If  the  account  mentioned  in  the  pre- 
ceding section  be  for  a  final  settlement,  and  the  estate  be  ready  for  dis- 
tribution, the  notice  of  the  settlement  must  state  these  facts,  and  must 
be  served  published  or  waived  in  the  same  manner  as  provided  for  sales 
of  real  property  and  interests  therein;  and  on  confirmation  of  the  final 
account  distribution  and  partition  of  the  estate  to  all  entitled  thereto  may 
be  immediately  and  without  further  notice  or  proceedings.  If,  from  any 
cause,  the  hearing  of  the  account,  or  the  partition  and  distribution  be  post- 
poned, the  order  postponing  the  same  to  a  day  certain  is  notice  to'  all  per- 
sons interested  therein."    Okl.  Bev.  St.  1732. 

The  South  Dakota  Statute  Provides:  "If  the  account  mentioned  in  the 
preceding  section  be  for  a  final  settlement  and  a  petition  for  the  final  dia- 

20  Estate  of  Byder,  141  Cal.  366,   U  Pac  993. 
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in  the  estate  may  appear  and  file  his  exceptions  in  writing  to  the 
account  and  contest  it.[m]  He  should  state  specifically  his 
grounds  for  objection.^^    However,  a  wide  latitude  is  permitted 

tribution  of  the  estate  be  filed  with  said  aeeount,  the  notice  of  the  settle- 
ment  must  state  those  facts,  which  notice  mnst  be  given  by  posting  or  pub- 
lication as  the  court  may  direct  and  for  such  time  as  may  be  ordered  by 
the  court  but  for  not  less  than  ten  days  prior  to  the  day  of  settlement.  On 
the  settlement  of  said  account,  distribution  and  partition  of  the  estate  to 
all  entitled  thereto  may  be  immediately  had  without  further  notice  or  pro- 
ceedings. If  from  any  cause  the  hearing  of  the  account  or  the  partition 
and  distribution  be  postponed  the  order  postponing  the  same  to  a  day  cer- 
tain is  notice  to  all  persons  interested  therein."    S.  D.  Pro.  Cd.  284. 

The  Utah  Statute  Provides:  ''If  the  account  mentioned  in  the  preceding 
sections  be  for  a  final  settlement,  and  a  petition  for  the  final  distribntioiL 
or  for  final  distribution  and  partition  of  the  estate  be  filed  with  said  ac- 
counts, the  notice  of  the  filing  of  account  for  settlement  must  state  those 
facts.  On  the  settlement  of  said  account,  distribution  or  distribution  and 
partition  of  the  estate  to  all  entitled  thereto  may  be  had  in  the  manner 
hereinafter  provided  without  further  notice  or  proceedings."  Utah  Sev. 
St.  3945. 

The  Wyoming  Statute  Provides:  ''At  any  time  after  one  year  from  the 
date  of  appointment,  whenever  the  estate  is  in  condition  for  distribution, 
any  executor  or  administrator  may  make  final  settlement  of  said  estate, 
in  the  following  manner:  He  shall  publish  for  four  weeks  in  some  news- 
paper in  the  state  of  general  circulation  in  the  county  in  which  the  estate 
is  situated  a  notice  to  all  creditors  and  others  interested  in  the  estate,  that 
he  intends  to  make  final  settlement  at  the  next  term  of  the  district  court. 
At  the  term  of  court,  if  it  appears  that  such  notice  was  duly  published, 
and  that  the  estate  has  been  fully  administered,  and  that  final  settlement 
of  all  the  accounts  of  the  executor  or  of  the  administrator  have  been  made, 
the  court  must  proceed  on  the  application  of  the  executor  or  administrator, 
or  of  any  legatee,  or  devisee,  to  distribute  the  residue  of  the  estate  in  the 
hands  of  such  executor  or  administrator  to  any  among  the  persons  who  are 
by  law  entitled  thereto,  and  in  the  proportions  as  now  provided  by  law; 
and  if  the  decedent  has  left  a  surviving  child,  and  the  isssue  of  other  chil- 
dren, and  any  of  them  before  the  close  of  administration  have  died  while 
under  age,  and  have  not  been  married,  no  administration  on  such  deceased 
child's  estate  is  necessary,  but  all  the  estate  which  the  decedent's  deceased 
child  was  entitled  to  by  inheritance,  must  without  administration  be  dis- 
tributed to  the  other  heira  at  law  in  their  proper  proportions."  Wyo.  Bev. 
St.  4830. 

[m]  The  Calif omia  Statute  (0.  O.  P.  1086)  PiOTides:  ''On  the  day  ap- 
pointed, or  any  subsequent  day  to  which  the  hearing  may  be  postponed  by 

31  Estate  of  More,  121  GaL  635,  54  istrator's  third  account  that  he  had 
Pac  148.    An  objection  to  an  admin-      not  accounted  for  all  of  the  estate  was 
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in  amending  and  supplementing  exceptions,^  and  objections  may 
be  entertained  in  advance  of  their  filing  in  writing.^  In  truth, 
it  is  the  duty  of  the  court,  although  no  objections  at  all  are  in- 
terposed, closely  to  scrutinize  the  account  with  a  view  of  reject- 
ing improper  items.^  But  while  the  court  should  thus  protect 
the  estate  against  unlawful  claims,  either  upon  its  own  motion  or 
at  the  suggestion  of  any  person,^  still  the  right  to  appear  and 
contest  the  account  is  restricted  to  parties  interested  in  the  estate, 
and  mere  intruders  may  properly  be  excluded  from  any  participa-  ' 
tion  in  the  proceedings.  When  the  interest  of  a  contestant  is  con- 
troverted, the  court  should  not  accept  his  ex  parte  statement  as 
conclusive,  but  should  hear  such  other  evidence  as  is  offered. 
All  doubts  should  be  resolved  in  his  favor,  and  his  right  to  con- 
test should  be  recognized  if  his  interest,  however  remote  and 
contingent,  satisfactorily  appears.^ 


the  court,  any  person  interested  in  the  estate  may  appear  and  file  his  ex- 
ceptions in  writing  to  the  account,  and  contest  the  same."  En.  March 
11,  1872. 

The  Arisona^  Idaho,  Montana^  Kortb  Dakota*  Oklahoma^  South  Dakota, 
Washington  and  Wyoming  Statutes  are  the  same  as  the  California,  except 
that  Montana  and  Wyoming  add  the  words  "or  judge"  after  the  word 
'< court."  Ariz.  Bev.  St.  1869;  Ida.  Bev.  St.  5600;  Mont.  C.  C.  P.  2793; 
N.  D.  Bev.  Cd.  8197;  Okl.  Bev.  St.  1733;  S.  D.  Pro.  Cd.  285;  Wash.  Bal.  Cd. 
6328  (Pierce 's  Cd.  2650) ;  Wyo.  Bev.  St  4723. 


held  insufficient  to  present  a  question 
as  to  his  liabilitj  for  interest  Es- 
tate of  SyWar,  1  CbL  App.  35,  81  Pae. 
663. 

22  Estate  of  Sanderson,  74  OaL  199, 
210, 15  Pac.  753. 

28  Estate  of  Kennedy,  120  CaL  458, 
52  Pac.  820. 

24  Estate  of  WiUey,  140  OaL  238, 
73  Pae.  998;  Estate  of  More,  121  CaL 
635,  54  Pae.  148;  Estate  of  Sander- 
son, 74  Cal.  199,  15  Pac  753.  Where 
it  is  brought  to  the  knowledge  of  the 
court  that  the  executor  has  failed  to 
charge  himself  with  money  or  prop- 
erty belonging  to  the  estate,  it  is  the 
duty  of  the  court  to  examine  the  mat- 
ter of  its  own  motion.  Estate  of 
Sanderson  (Cal.),  13  Pac.  497. 


26  Estate  of  Spanier,  120  CaL  698, 
53  Pae.  357;  Estate  of  Pease,  149 
CaL  167,  85  Pac  149. 

20  Garwood  ▼.  Garwood,  29  CaL 
514.  One  who  files  an  opposition  to 
the  final  account  of  an  executor  and 
to  a  decree  of  distribution,  on  the 
ground  that  he  has  a  contingent 
elaim  against  the  estate,  must  state 
in  his  opposition  facts  showing  that 
such  claim  exists.  Estate  of  Halleck, 
49  OaL  111. 

One  who  desires  to  object  to  a  final 
account  is  entitled  to  produce  evidence 
showing  his  interest,  and  cannot  be 
summarily  dismissed  by  the  court 
Ollsehlager  (Or.),  89  Pac  1049. 

One  may  contest  the  allo?panee  of 
an  item  although  his  claim  of  heirship 
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A  creditor  of  the  decedent  is  an  interested  person,*^  but  the 
attorney  of  the  execator  is  not,  although  he  has  agreed  to  accept 
for  his  services  such  sum  as  the  court  may  allow.^  An  adminis- 
trator may  contest  the  account  of  his  predecessor,  since  it  is  his 
duty  to  protect  the  estate  against  all  illegal  demands;^  and  a 
guardian  of  the  estate  of  minors  is  entitled  to  contest  the  account 
of  an  administrator  of  an  estate  in  which  his  wards  are  inter- 
ested.'^ In  the  event  of  an  appellate  court  reversing  a  decree 
settling  an  account,  any  person  interested  in  the  estate  may  for 
the  first  time  appear  and  file  objections  to  the  account.'^ 


§  609.  Hearing  of  Objections  and  Contest."^  — ^All  matters,  in- 
cluding allowed  claims  not  passed  upon  at  the  settlement  of  any 
former  account,  or  at  the  making  of  a  decree  of  sale,  may  be  eon- 
tested  by  the  heirs.^  Except  as  noted  in  the  preceding  para- 
graph, the  evidence  and  the  hearing  will  be  confined  to  the  excep- 
tions presented  in  writing  by  the  contestant.®    K  they  are  afiBrm- 

is   contested.    Estate  of  Sulliyan,  36 
Wash.  217,  78  Pac.  945. 

Whether  a  person  claiming  to  have 
an  interest  in  an  estate  is  entitled  to 
a  standing  in  oonrt  is  a  question 
which  should  be  determined  on  the 
hearing  for  distribution,  rather  than 
on  the  settlement  of  the  executor's 
account.  Estate  of  Willejr,  140  GaL 
288,  73  Pac.  998. 

27  Tompkins  v.  Weeks,  26  Gal.  50. 
One  whose  claim  has  been  rejected 
and  is  suing  thereon  is  a  person  inter- 
ested. Estate  of  McDougald,  146 
Gal.  191,  79  Pac  878. 

28  Estate  of  Kruger,  143  GaL  141, 
76  Pac.  891. 

80  Estate  of  Spanier,  120  Gal.  698, 
53  Pac.  357. 

80  Estate  of  Bose,  66  Gal.  241,  5 
Pac.  220. 

81  Estate  of  Bose,  66  GaL  241,  5 
Pac.  220. 

83  Estate  of  Gasner,  1  Gal.  App. 
145,  81  Pac.  991 ;  Wise  v.  Williams,  88 
Gal.  30,  25  Pac.  1064;  Estate  of 
Swain,  67  Gal.  637,  8  Pac.  497;  Estate 
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of  Hill,  62  GaL  186.  If  the  claim  has 
been  allowed,  the  burden  is  on  the 
contestant.  Weihe  ▼.  Statham,  67 
Gal.  84,  7  Pac.  143. 

A  judgment  against  the  estate  can 
be  contested  by  the  heirs  on  the  set- 
tlement of  an  account  in  the  same 
manner  as  allowed  claims.  Hall  y. 
Gayot,  141  GaL  16,  74  Pac.  299;  Selna 
y.  Selna,  125  GaL  357,  73  Am.  St 
Bep.  47,  58  Pac  16. 

Where  a  will  provides  that  testa- 
tor's widow  shall  receive  the  interest 
on  certain  money,  other  beneficiaries 
cannot  object  that  the  account  shows 
that  she  has  received  less  than  she  is 
entitled  to.  Estate  of  Gasner,  1  Gal. 
App.  145,  81  Pac.  991.  As  to  whether 
the  right  to  make  a  contest  is  lost  by 
their  prior  laches,  see  Estate  of  Misa- 
more,  90  Gal.  169,  27  Pac.  68. 

83  Estate  of  More,  121  Gal.  635,  54 
Pac.  148;  Estate  of  Sanderson,  74 
Gal.  199,  15  Pac.  753.  Ab  to  the 
meaning  of  the  term  "exceptions," 
see  Estate  of  Boyes,  151  GaL  143, 147^ 
90  Pac  454. 
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ative,  the  burden  of  proof  is  on  him.^  Save  in  the  case  of  an 
allowed  claim,  [n]  a  party  to  a  contest  is  not  entitled  to  a  jury 
trial  as  a  matter  of  right,  but  only  as  a  matter  of  discretion  as  in 
chancery  practice,  the  verdict  being  merely  advisory  to  the 
court.^  While  it  is  not  incumbent  upon  the  court  to  make  and 
file  express  findings,  still  there  is  no  impropriety  in  its  doing  so, 
when  the  account  is  attacked  in  any  particular  for  matter  not 
appearing  upon  its  face,  in  which  the  findings  become  a  part  of 
the  judgment-roll.^  The  hearing  may  be  postponed  from  time  to 
time,  as  necessary;  and  referees  may  be  appointed  to  examine 
the  accounts,  who  are  entitled  to  compensation  out  of  the  estate.'^ 

[n]  The  OsUfomla  Statate  (0.  0.  P.  leSC)  Provides:  "AU  matters,  in- 
elading  aUowed  claims  not  passed  upon  on  the  settlement  of  any  former  ac- 
count, or  on  rendering  an  exhibit,  or  on  making  a  decree  of  sale,  may  be 
contested  by  the  heirs,  for  canse  shown.  The  hearing  and  allegations  of 
the  respective  parties  may  be  postponed  from  time  to  time,  when  necessary, 
and  the  court  may  appoint  one  or  more  referees  to  examine  the  accounts,  and 
jmake  report  thereon,  subject  to  confirmation;  and  may  allow  a  reasonable 
compensation  to  the  referees,  to  be  paid  out  of  the  estate  of  the  decedent. 
Wheneyer  an  allowed  claim  is  contested  by  any  heir,  or  other  person  en* 
titled  to  contest  it,  either  the  contestant  or  the  claimant  is  entitled  to  a 
trial  hy  jury  of  the  issues  of  fact  presented  by  the  contest;  and  it  is  the 
duty  of  the  court,  at  request  of  either  party,  to  caU  a  jury  and  submit  to 
them  such  issues,  and,  after  recelTing  their  verdict,  to  enter  an  order  dis- 
posing of  such  contest  in  accordance  therewith."  En.  March  11,  1872. 
Amd.  1907,  725. 

The  Arizona  Statate  Provides:  ''AU  matters,  including  allowed  claims, 
not  passed  upon  on  the  settlement  of  any  former  account,  or  on  rendering 
an  exhibit,  or  on  making  a  decree  of  sale,  may  be  contested  by  the  heirs, 
for  cause  shown.  The  hearing  and  aUegationa  of  the  respective  parties 
may  be  postponed  from  time  to  time  when  necessary,  and  the  court  may 
appoint  one  or  more  referees  to  examine  the  accounts  and  make  report 
thereon,  subject  to  confirmation;  and  may  aUow  a  reasonable  compensation 
to  the  referees,  to  be  paid  out  of  the  estate  of  the  decedent."  Ariz.  Bev. 
St.  1870. 

The  Idaho,  Montana^  Iforth  Dakota*  Oklahoma*  Sontb  Dakota*  and 
Wyoming  Statates  are  the  same  as  the  Arizona,  except  that  in  place  of  the 

M  Estate  of  Yanee,  141  (M.  626,  W  Miller  v.  Lux,  100  Oal.  609,  35 

76  Pac.  823.  ^^'  ^^>  ^^J   Estate  of  Levinson, 

^     .  \.  ,,  .,«  A^,  ••«  ^.       ^^^  ^^  ^50'  *1  Pa«-  483,  42  Pac 

96  Estate  of  Moore,  72  CaL  888, 13       ^7^.  ^^^  ^^  ^^^^  ^3^  ^  ^^^^ 

Pac.   880;    Estate   of   Sanderson,  74      03  Pae.  838. 

Gal.  209, 16  Pae.  763.  87  See  statutes  under  this  section* 
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§  610.  Powen  of  Court  in  Making  Settlement. — ^The  probate 
court  has  exclusive  jurisdiction  in  settling  the  accounts  of  ex- 
ecutors and  administrators.^  But  in  the  exercise  of  that  juris- 
diction it  usually  has  no  power  to  determine  questions  of  title  and 
ownership,  except,  perhaps,  where  the  adverse  claim  is  asserted 
by  the  administrator  himself  as  distinguished  from  a  third  person 
not  a  party  to  the  proceeding.^ 

The  court  may  require  the  executor  or  administrator  to  make 
his  account  more  specific;  and  if,  pending  the  settlement  of  Mb 
account,  he  presents  a  second  one,  the  court  may  order  him  to 
combine  them  and  present  one  account  of  his  administration, 
which  shall  be  full  and  complete  up  to  the  time  of  its  rendition.^ 
Where  the  court  is  unable  to  investigate  certain  items  because 
the  executor  deems  it  for  the  interest  of  the  estate  to  keep  the 


words  "a  decree,"  Montana  uses  the  wordf  ''an  order";  and  Montana 
and  Wyoming  add  the  words  "or  judge"  after  the  word  "eonrt."  Ida. 
Rev.  St.  5601;  Mont.  C.  C.  P.  2794;  N.  D.  Eev.  Cd.  8198;  Okl.  Bev.  St.  1734; 
S.  D.  Pro.  Cd.  286;  Wyo.  Ber.  St.  4724. 

The  Nevada  Statate  Provides:  "At  the  time  anj  account  comes  before 
the  court  for  allowance^  if  there  are  no  exceptions  filed  hy  any  person 
interested  in  the  estate,  and  the  account  is  made  to  appear  to  the  court  to 
be  correct  and  according  to  law,  the  court  may  allow  and  confirm  the  ae* 
count."    Nev.  Gomp.  L.  2992. 

The  Utah  Statute  Provides:  "The  court  may  appoint  one  or  more  referees 
to  examine  the  account  and  make  reports  thereon,  subject  to  confirmation; 
and  may  allow  a  reasonable  compensation  to  the  referees,  to  be  paid  out 
of  the  estate  of  the  decedent."    Utah  Bev.  St.  3947. 

The  Washington  Statute  Provides:  "The  hearing  and  allegations  of  the 
respective  parties  may  be  adjourned  from  time  to  time  as  shall  be  neces- 
sary."   Wash.  Bal.  Cd.  6330  (Pierce's  Cd.  2652). 


38  Washington  v.  Black,  83  GaL 
294,  23  Pac  300;  Beynolds  v.  Brum- 
agim,  54  CaL  254;  Elizalde  v.  Mur- 
phy, 4  GaL  App.  114,  87  Pac.  245. 

89  Estate  of  Vance,  141  Gal.  624^ 
75  Pac  323.  The  district  court,  in 
settling  the  account  of  an  adminis- 
trator, has  jurisdiction  to  require  him 
to  turn  over  to  the  special  adminis- 
trator property  that  has  come  into  his 
possession,  although  he  claims  it  in  his 
private  capacity  as  agent  of  a  third 


person.  State  v.  District  Gourt  of 
Eighth  Jud.  Bist,  26  Mont.  369,  68 
Pac.  856. 

In  proceedings  to  settle  an  account, 
the  probate  court  has  no  jurisdiction 
to  pass  on  the  administrator's  rignx  to 
set  off  a  personal  debt  to  him  against 
the  claim  of  a  distributee.  Dray  v. 
Blosh,  29  Or.  347,  45  Pae.  772. 

40  Hirschfeld  v.  Cross,  67  GaL  661, 
8  Pae.  507;  Magraw  ▼•  McGlynn,  26 
Gal.  420. 
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matters  on  which  they  are  based  secret  for  a  time,  the  court  may 
direct  them  to  be  retired  from  the  account,  with  leave  to  rein- 
state them  in  some  future  accotmt.^ 


§  511.  Conclusiveness  of  Settlement.'*' — ^The  orders,  decrees 
and  judgments  of  a  probate  court,  made  in  the  exercise  of  its 
jurisdiction,  are  as  final  and  conclusive  as  those  of  any  other 
courts.'"  Hence  the  settlement  and  allowance  of  the  account  of 
an  executor  or  administrator,  if  not  appealed  from,  is  conclusive 
as  to  all  matters  and  items  contained  in  it  ^  and  upon  all  persons 
interested,^  saving  to  persons  under  disability  the  right  to  reopen 
the  account  or  proceed  against  the  executor  or  administrator  at 
any  time  before  final  distribution,  [o]     In  this  respect  there  is, 

[o]  Tbe  Calif oxnia  Statute  (O.  O.  P.  1037)  Provides:  <<The  settlement 
of  the  accoant  and  the  aUowance  thereof  by  the  court,  or  upon  appeal,  is 
conclusive  againit  all  persons  in  any  way  interested  in  the  estate,  saving, 
however,  to  all  persons  laboring  under  any  legal  disability,  their  right  to 
move  or  cause  to  reopen  and  examine  the  account,  or  to  proceed  by  action 
against  the  executor  or  administrator,  either  individuaUy  or  upon  his 
bond,  at  any  time  before  final  distribution;  and  in  any  action  brought  by 
any  such  person,  the  allowance  and  settlement  of  the  account  is  prima  facie 
evidence  of  its  correctness.''    En.  March  11,  1S72.    Amd.  1873-74,  372. 

The  Arizona,  Montana,  Nortb  Dakota^  Oklahoma,  South  Dakota,  Utah, 
Washington,  and  Wyoming  Statutes  are  the  same  as  the  CaUf omia,  except 


41  Estate  of  Murdock  (GaL),  53 
Pac.  792. 

42  Tobelman  v.  Hildebrandt,  72  CaL 
813,  14  Pac  20;  Beynolds  v.  Bruma- 
gim,  54  Cal.  254.  The  account  of  an 
administrator  is  not,  in  proceedings 
for  a  final  settlement,  evidence  as  to 
contested  items.  Estate  of  Shivel/i 
145  CeA.  400,  78  Pac  869. 

43  Estate  of  Marshall,  118  Oal.  379, 
50  Pac  540;  Estate  of  Gout,  87  Gal. 
480,  25  Pac  685,  100  GaL  400,  84 
Pac  865.  Allowance  of  elaim  for 
services  rendered  to  executor  con- 
cludes all  persons  interested.  Estate 
of  Gout,  87  GaL  482,  25  Pac  685. 

The  omission  of  an  executor  to 
charge   himself   with   his   individual 


debt  is  binding  on  heirs  who  knew  the 
facts  prior  to  the  settlement  of  the 
account.  Tobelman  v.  Hildebrandt, 
72  GaL  816,  14  Pae.  20. 

An  order  settling  the  aeeount  of  an 
executor  is  conclusive  of  the  amount 
with  which  he  was  then  chargeable 
Estate  of  Scott,  52  GaL  403. 

An  order  settling  a  final  account 
and  discharging  the  administrator  is 
conclusive  against  his  liability  for 
negligence  in  recovering  property  of 
the  estate  Reynolds  v.  Brumagim, 
54  GaL  254;  Grady  t.  Porter,  53  GaL 
680. 

44  Washington  ▼.  Black,  83  GaL 
290,  23  Pac  300;  Orady  v.  Porter,  53 
GaL  680;  Williams  T.  Price,  11  GaL 
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in  general,  no  difference  between  a  final  and  any  other  account.^ 
Once  settled  and  approved,  accounts  can  be  questioned  only  on 
direct  attack  by  motion  to  open  or  other  like  remedy  in  the  su- 
perior court,  or  on  appeaL  They  are  not  subject  to  collateral  at-^ 
tack.** 


that  Montana  and  Wyoming  add  the  words  ''or  judge"  after  the  word 
"court";  and  Washington  uses  the  word  "presumptive"  in  place  of 
"prima  facie"  near  the  end  of  the  section.  Ariz.  Bev.  St.  1871;  Mont. 
C.  C.  P.  2795;  N.  D.  Kev.  Cd.  8199;  Okl.  Bev.  St.  1735;  8.  D.  Pro.  Cd.  287; 
Utah  Bev.  St.  3946;  Wash.vBal.  Cd.  6331  (Pierce'^s  Cd.  2653);  Wyo.  Bev. 
St.  4725. 

The  Idaho  Statute  Provides:  "The  settlement  of  the  account  and  the  al- 
lowance thereof  by  the  court,  or  upon  appeal,  is  conclusive  against  all  per- 
sons in  any  way  interested  in  the  estate,  saving,  however,  to  all  persons 
laboring  under  any  legal  disability,  their  rights  to  proceed  against  the  exec- 
utor or  administrator,  either  individually  or  upon  his  bond,  within  two 
years  after  their  respective  disabilities  cease;  and  in  any  action  brought 
by  any  such  person,  the  allowance  and  settlement  of  the  account  is  prima 
facie  evidence  of  its  correctness."    Ida.  Bev.  St.  5602. 

The  Nevada  Statute  Provides:  "The  settlement  of  an  account  and  the  al- 
lowance thereof  by  the  court  shall  be  conclusive  against  all  persons  in  any 
way  interested  in  the  estate,  saving,  however,  to  all  persons  laboring  under 
any  legal  disability  their  rights  to  proceed  against  the  executor  or  admin- 
istrator, either  individually  or  upon  his  bond,  within  two  years  after  their 


212;  Estate  of  McDougald,  143  CaL 
476,  77  Pac  443,  146  Cal.  191,  79 
Pac.  878.  One  not  a  party  to  a  set- 
tlement may  treat  it  as  a  nullity. 
Clarke  v.  Perry,  5  Cal.  58,  63  Am. 
Dec  82. 

A  removed  administrator,  who  is 
not  a  party  to  an  accounting  by  his 
successor,  is  not  bound  by  the  decree. 
Beither  v.  Murdoch,  135  Cal.  197,  67 
Pac.  784. 

40  Estate  of  Grant,  131  CaL  426, 
63  Pac  731.  The  settlement  of  the 
annual  account  of  an  executor  is  con- 
clusive only  as  to  the  items  actually 
included  therein,  and  does  not  estop 
him  from  including  in  his  final  ac- 
count any  item  not  previously  in- 
eluded  and  passed  upon  in  any  an- 
nual account,  though  it  is  for  a  de- 


mand existing  prior  thereto.  Estate 
of  Adams,  131  CaL  415,  63  Pac  838; 
Walls  V.  Walker,  37  CaL  424,  99  Am. 
Dec  290. 

Upon  the  settlement  of  an  execu- 
tor's account,  errors  in  former  ac- 
counts may  be  corrected,  but  matters 
disputed,  heard,  and  adjudicated 
cannot  be  reopened.  Walls  v.  Walker, 
37  Cal.  424,  99  Am.  Dec  290. 

Upon  the  settlement  of  a  new  ae* 
count  of  the  executor,  the  court  hss 
no  jurisdiction  to  set  aside  the  settle- 
ment of  any  previous  account  and  to 
reopen  the  same  and  adjudicate 
against  the  executor  items  which  had 
been  conclusively  adjudicated  in  his 
favor.  Estate  of  Qrant,  131  CaL  426, 
63  Pac  731. 

46  Estate  of  Pratt,  119  OaL  156, 
51  Pac  47;  Crew  v.  Pratt^  119  CkL 
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§  612.  Appeal  from  Order  of  Settlement. — ^An  order  settling 
the  account  of  executor  or  administrator  is  appealable,  whether 
the  account  is  final  or  intermediate.^'^  An  appeal  taken  before  the 
order  is  entered  in  the  minute-book  of  the  court  is  premature,  and 


reepeetive  disabilities  shall  cease,  and  in  any  action  brought  bj  any  such 
person  the  settlement  and  allowance  of  the  account  shaU  be  presumptive 
evidence  of  its  correctness.  V    Nev.  Comp.  L.  2977. 

The  Oregon  Statute  Provides:  "Upon  the  hearing,  the  court  shaU  give  a 
decree  allowing  or  disallowing  the  final  account,  either  in  whole  or  in  part, 
as  may  be  just  and  right;  and  such  decree  in  any  other  action,  suit,  or  pro- 
ceeding between  the  parties  interested  or  their  representatives  is  primary 
evidence  of  the  correctness  of  the  account  as  thereby  allowed  and  settled." 
Or.  B.  &  C.  Cd.  1204. 

The  Utah  Statute  Further  Provides:  "Mistakes  in  settlements  may  be 
corrected  at  any  time  before  final  settlement  and  discharge,  and,  after  that 
time,  by  equitable  proceedings,  on  such  showing  as  will  justify  the  inter- 
ference of  the  court."    Utah  Bev.  St.  4048. 


139,  51  Pac.  38;  Estate  of  Fernandez, 
119  Cal.  582,  51  Pac.  851;  Tobelman 
V.  Hildebrandt,  72  Cal.  813,  14  Pac. 
20.  Where  an  account  was  allowed 
and  became  final  from  lapse  of  time 
and  a  failure  to  appeal,  it  is  im- 
proper on  a  subsequent  accounting  to 
admit  evidence  tending  to  impeach 
the  account  as  settled.  Estate  of 
Bell,  142  Gal.  97,  75  Pac.  679. 

Heirs  who  have  been  induced  by 
fraud  to  acquiesce  in  a  final  account 
may  have  it  vacated  and  the  estate 
reopened.  Johnson  v.  Savage  (Or.), 
91  Pac.  1082. 

Where  it  was  determined  on  appeal 
that  the  proceeds  of  testator's  per- 
sonalty should  be  distributed  to  the 
trustee  under  the  will  and  that  the 
real  estate  belonged  to  the  heir,  an 
order  settling  the  executor's  accounts, 
treating  certain  rents  as  personalty, 
was  not  subject  to  re-examination  for 
the  purpose  of  distributing  the  same 
to  the  heir  as  realty.  Estate  of  Pi- 
choir,  146  Cal.  404,  80  Pac  512. 

47  Estate  of  Grant,  181  Gal.  426, 
63  Pao.  731 ;  Estate  of  Gouts,  87  CaL 


480,  25  Pac.  685;  Estate  of  Boss,  80 
Cal.  166,  22  Pac.  86;  Estate  of  San- 
derson, 74  Cal.  199,  15  Pac.  753. 
The  order  is  appealable,  irrespective 
of  the  amount  involved.  Estate  of 
Delaney,  110  Cal.  563,  42  Pac.  981. 

But  an  order  setting  aside  an  order 
by  which  the  annual  account  of  execu- 
tor was  allowed  is  not  appealable. 
Estate  of  Dunne,  53  Gal.  631. 

An  appeal  lies  from  an  order  set- 
tling the  final  account  and  directing 
distribution.  Dean  v.  Superior  Court, 
63  Cal.  473.      n 

An  order  settling  a  final  account, 
as  well  as  a  decree  of  distribution,  is 
appealable,  and  the  right  of  appeal 
from  either  is  not  affected  by  the  fact 
that  both  were  made  at  the  same 
time,  and  included  in  the  same  paper 
under  one  signature  of  the  judge. 
Estate  of  Delaney,  110  Gal.  563,  42 
Pac  981.  Therefore  on  appeal  by  an 
heir  from  the  order  settling  the  ae- 
count,  service  of  notice  on  a  dis- 
tributee is  unnecessary.  Estate  of 
Delaney,  110  CaL  663,  42  Pac.  981. 
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will  be  dismissed.*  An  order  allowing  some,  and  rejecting  other 
items  of  the  account,  and  reserving  still  others  for  farther  con- 
sideration, is  not  a  final  judgment  within  the  rule  requiring  an 
appeal  to  be  taken  within  sixty  days  to  entitle  the  appellant  to 
have  the  evidence  reviewed.^  Moreover,  an  order  settling  an  an- 
nual account  is  not  a  final  judgment  within  the  statute  providing 
that  a  statement  on  motion  for  a  new  trial  may  be  used  on  appeal 
from  a  final  judgment.  The  proceeding'  by  motion  for  a  new 
trial  does  not  apply  to  probate  orders  settling  annual  accounts.^ 

Only  such  persons  interested  in  the  estate  who  appear  and 
make  some  objection  to  the  account,  or  in  some  manner  make 
themselves  parties  of  record  to  the  proceedings  for  settlement,  are 
necessary  parties  to  an  appeal  from  an  order  therein  made;  and 
other  persons  interested  as  creditors,  legatees,  or  heirs^  who  have 
not  made  themselves  parties  to  the  record,  need  not  be  served  with 
notice  of  the  appeal.*^^  Neither  is  it  necessary  to  serve  notice  on 
the  attorneys  of  the  executor  to  whom  he  was  directed  to  pay 
certain  sums  as  compensation  for  their  legal  services.^ 

Findings  filed  in  contesting  an  account,  though  unnecessarily 
made,  may  be  considered  on  appeaL"  The  petition  and  account 
filed  by  the  executor  in  order  to  make  final  settlement  of  his  ad- 
ministration constitute  a  part  of  the  record  to  be  used  on  appeal.^ 

When  an  item  in  a  final  account  is  allowed  by  the  court,  but  in- 
advertently omitted  from  its  order,  the  error  does  not  justify  an 
appeal,  since  it  can  be  corrected  by  calling  the  attention  of  the 
court  to  it."  An  order  setting  aside  a  final  account,  although  not 
directly  appealable,  may  be  reviewed  on  an  appeal  by  the  ex- 
ecutor from  a  subsequent  decree  settling  his  final  account" 

When  a  decree  allowing  a  final  account  is  found  upon  appeal 
to  be  erroneous  as  to  an  item  or  items,  the  appellate  court  may 


48  Estate  of  Bosa,  72  GaL  577,  14 
Fae.  369. 

49  Estate  of  Bose,  80  Gal.  166,  22 
Pac.  86;  Estate  of  Levinson,  108  CaL 
450,  41  Pac.  483,  42  Pac.  479. 

60  Estate  of  Franklin,  133  Gal.  584, 
65  Pae.  1081 ;  Estate  of  Sanderson,  74 
Gal.  199,  15  Pac.  753;  Estate  of 
Herteman,  73  CU.  545, 15  Pac.  121. 

61  Estate  of  McDongald,  143  Gal. 
476,  77  Pae.  443;  Estote  of  Bullard, 


114  CaL  462,  46  Pac  297;  Estate  of 
Scott  (Gal.),  77  Pac  446. 

B2  Estate  of  Garpenter,  146  GiL 
661,  80  Pac  1072. 

B8  Estate  of  Adams,  181  GaL  415, 
63  Pac.  838. 

M  Estate  of  Isaac,  30  Gal.  105. 

»  Estate,  of  Byrne,  122  GaL  260, 
54  Pac.  957. 

C6  Estate  of  Gahalan,  70  CU.  604, 
12  Pac  427. 
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direct  the  decree  to  be  corrected,  and,  as  corrected,  affirm  it.^ 
Where  it  appears  that,  by  reason  of  irregularities  in  the  pro- 
ceedings, parties  in  interest  have  not  been  heard  in  the  settlement 
of  an  annual  account,  the  cause  will  be  remanded  for  further  pro-' 
ceedings." 

§  513.  Proof  of  Notice  of  Proceedings  for  Settlement  * — ^An 
account  must  not  be  allowed  by  the  court  until  it  is  first  proved 
that  due  notice  has  been  given  of  the  proceedings  for  a  settle- 
ment, [p]  The  decree  must  show  that  such  proof  has  been  made 
to  the  court's  satisfaction,  and  is  conclusive  evidence  of  the  fact.^ 

[p]  The  OaUfornia  Statute  (O.  O.  P.  1638)  Provides:  "The  aeeoant  mast 
not  be  aUowed  by  the  court  until  it  is  first  proYed  that  notice  has  been 
given  as  required  by  this  chapter,  and  the  decree  must  show  that  such  proof 
was  made  to  the  satisfaction  of  the  court,  and  is  conclusive  eyidence  of  the 
fact."    En.  March  11,  1872. 

The  Arizona,  Idaho,  Nevada^  North  Dakota*  Oklahoma^  Sonth  Dakota, 
and  Washington  Statntes  are  the  same  as  the  California,  except  that  the 
Nevada  inserts  the  words  "order  or"  before  the  word  "decree."  Ariz. 
Bev.  St.  1872;  Ida.  Bev.  St.  5603;  Nev.  Comp.  L.  2978;  N.  D.  Be  v.  Cd.  8200; 
Okl.  Bev.  St  1736;  &.  D.  Pro.  Cd.  288;  Wash.  BaL  Cd.  6882  (Pierce's  Cd. 
2654). 

The  Montana  Statate  Provides:  "The  account  must  not  be  allowed  by 
the  court  or  judge  until  it  is  first  proved  that  notice  has  been  given  as 
required  by  this  chapter,  and  the  order  must  show  that  such  proof  was 
made  to  the  satisfaction  of  the  court  or  judge,  and  is  conclusive  evidence 
of  the  fact."    Mont.  C.  C.  P.  2796. 

The  Oregon  Statute  ProvldeB*.  "Before  the  time  appointed  for  the  hearing 
and  settlement  of  a  final  account,  the  executor  or  administrator  shall  file 
with  the  clerk  a  copy  of  the  notice  thereof,  with  the  proper  proof  of  its 
publication  as  directed."    Or.  B.  ft  C.  Cd.  1210. 

67  Estate  of  Adams,  181  Oil.  415,  »  McCleDan  v.   Downej,   68   Gal. 

63  Pac.  838.  520;  Estate  of  Davis,  35  Mont  273, 

B8  Estate  of  Banyan,  58  CaL  196.         88  Pac  057. 
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§  516.  Preference  to  Mortgages  and  laens. — ^The  preference 
given  to  a  mortgage  or  lien  is  limited  to  the  proceeds  of  the  en- 
cnmbered  property  in  the  event  of  its  sale  at  foreclosure  or  under 
an  order  of  the  probate  court.  When  there  are  no  such  proceeds, 
the  claim  has  no  preference  and  belongs  in  the  fifth  dassJ    And 

United  States  and  of  this  territory.  Sixth.  Jndgments  rendered  against 
the  decedent  in  his  life-time  which  are  liens  upon  his  property  and  mort- 
gages in  the  order  of  their  date.  Seventh.  Demands  or  claims  which  are 
presented  to  the  administrator  for  mn  allowance  or  proved  within  six  monthi 
after  notice  of  his  appointment.  Eighth.  All  other  demands  against  the 
estate."    Okl.  Bev.  St.  1739. 

The  Oregon  Statute  Provides:  ''The  charges  and  claims  against  the  ei* 
tate  which  have  been  presented  and  allowed,  or  presented  and  disallowed, 
but  subsequently  established  bj  judgment  or  decree  within  the  first  six 
months  after  the  date  of  the  notice  of  appointment  of  the  executor  or  ad- 
ministratori  shall  be  paid  in  the  following  order,  and  those  presented  and 
allowed  or  established  in  like  manner  within  each  succeeding  period  of  tii 
months  thereafter,  during  the  continuance  of  the  administration,  in  the 
same  manner:  1.  Funeral  charges;  2.  Taxes  of  whatever  nature  due  the 
United  States;  3.  Expenses  of  last  sickness;  4.  Taxes  of  whatever  nature 
due  the  state,  or  any  county  or  other  public  corporation  therein;  5.  Dehts 
preferred  by  the  laws  of  the  United  States;  6.  Debts  which,  at  the  death  of 
the  deceased,  were  a  lien  upon  his  property,  or  any  right  or  interest  thereiot 
according  to  the  priority  of  their  several  liens;  7.  Debts  due  employees  of 
decedent  for  wages  earned  within  the  ninety  days  immediately  preceding 
the  death  of  the  decedent;  8.  All  other  claims  against  the  estate."  Or. 
B.  ft  C.  Od.  1212. 

The  South  Dakota  ProTldes:  ''All  demands  against  the  estate  of  any  d^ 
ceased  person  must  be  paid  in  the  following  order:  1.  Funeral  expenses. 
2.  The  expenses  of  last  sickness.  3.  The  expenses  of  administration. 
4.  Any  debts  that  may  be  due  by  decedent  personally  to  servants  and  em- 
ployes for  services  rendered  within  the  sixty  days  next  preceding  his 
death.  5.  Debts  having  preference  by  the  laws  of  the  United  States. 
6.  All  other  demands  against  the  estate  except  that  where  a  lien  for  any 
demand  exists  by  mortgage,  pledge,  attachment,  judgment  or  execntioB 
levy  such  lien  shall  have  preference  according  to  ita  priority  to  the  extent 
of  such  demand  on  any  specific  property  on  which  such  lien  shall  have  at- 
tached. "    S.  D.  Pro.  Cd.  291. 

The  Utah  Statute  Provides:  ''Other  debts  of  the  estate  must  be  paid  in 
the  following  order:  1.  The  wages  of  each  employee  of  the  decedent  for 
services  rendered  within  sixty  days  next  preceding  his  death,  not  exceeding 

7  Estate   of   McDougald,    146  CaL  which  is  subject  to  a  mortgage,  the 

196,  79  Pac.  875.    Where  the  admin-  proceeds  of  sale,  after  deducting  the 

istrator,  under  order  of  the  probate  necessary  expenses  thereof,  most  b« 

court,   sells   land    of    the    deceased  applied  first  to  the  satisfaction  of  the 
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wheb  there  are  such  proceeds,  but  they  are  insufficient  to  pay  the 
encumbrance,  the  part  remaining  unsatisfied  is  classed  with  tht 
general  demands  against  the  estate,  [b] 


> 


one  hundred  dollars.  2.  Debts  having  preference  by  the  laws  of  the  United 
States  or  of  the  state.  3.  All  debts  which  were  liens  upon  the  real  prop- 
erty occupied,  selected,  or  set  apart  as  a  homestead.  4.  AU  other  debts 
which  were  liens  on  the  property  of  the  decedent  at  the  time  of  his  death. 
5.  All  other  demands  against  the  estate."    Utah  Bev.  St.  8870. 

The  Washington  Statute  Provides:  "The  debts  of  the  estate  shall  be 
paid  in  the  following  order:  1.  Funeral  expenses.  2.  Expenses  of  the  last 
sickness.  3.  Debts  having  preference  by  the  laws  of  the  United  States. 
4.  Wages  due  for  labor  performed  within  ninety  days  immediately  preced- 
ing the  death  of  decedent.  5.  Taxes,  or  any  debta  or  dues,  owing  to  the 
state.  6.  Judgments  rendered  against  the  deceased  in  his  lifetime  which 
are  liens  upon  real  estate  on  which  execution  might  have  issued  at  the 
time  of  his  death,  and  debts  secured  by  mortgages,  in  the  order  of  their 
priority.  7.  All  other  demands  against  the  estate. '^  Wash.  Bal.  Gd.  6333 
(Pierce's  Gd.  2655). 

The  Wyoming  Statute  Provides:  ''All  demands  against  the  estate  of 
any  deceased  person  shall  be  divided  into  the  following  classes:  1.  Funeral 
expenses  and  expenses  of  administration.  2.  Expenses  of  the  last  sickness 
and  of  any  sums  of  money  that  may  be  due  by  decedent  personally  to  ser- 
vants and  employees  for  services  rendered  within  the  sixty  days  next 
preceding  his  death.  3.  Claims  for  medicine  and  medical  attendance  dur- 
ing the  last  sickness  of  the  deceased.  4.  Judgments  rendered  against  the 
decedent  in  his  lifetime,  mortgages  given  by  him  in  the  order  of  their 
date,  and  liens  upon  his  real  estate.  5.  All  debts,  without  regard  to  qual- 
ity, which  shall  be  exhibited  against  the  estate  within  six  months  after  the 
granting  of  the  first  letters  on  the  estate.  6.  All  demands  thus  exhibited 
within  one  year  after  the  letters  are  granted."    Wyo.  Bev.  St.  4726. 

[b]  The  Calif omia  Statute  (0.  O.  P.  1644)  Provides:  "The  preference 
given  in  the  preceding  section  to  a  mortgage  or  lien  only  extends  to  the 
proceeds  of  the  property  subject  to  the  mortgage  or  lien.  If  the  proceeds 
of  such  property  are  insufficient  to  pay  the  mortgage  or  lien,  the  part  re- 


mortgage,  and  the  residue,  if  any,  in 
due  course  of  administration.  Estate 
of  Murray,  18  Cal.  686. 

The  word  "proceeds"  does  not  in- 
clude the  rents  of  the  property  ac- 
cruing before  sale,  where  the  rents, 
issues  or  profits  of  the  property  were 
not  included  in  the  mortgage.  Estate 
of  McDougald,  146  OiL  196,  79  Pae. 
87& 

Probate  Law — 51 


In  caso  of  a  sale  of  mortgaged  chat- 
tels, the  administrator  must  pay  the 
mortgage,  less  the  expense  of  the  sale, 
out  of  the  proceeds  of  the  sale,  before 
he  can  apply  any  part  tliereof  to  the 
payment  of  expenses  of  administra- 
tion. Estate  of  HorsfaU,  20  Mont. 
495,  52  Pae.  199. 
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§  517.  Payment  of  Dividends  tnm  Insolvent  Estate. — ^I£  the 
estate  is  insufiScient  to  pay  all  the  debts  of  any  one  class,  each 
creditor  must  be  paid  a  dividend;^  and  no  creditor  of  any  one 


maining  ansatisfied   must  be   elafsed  with   general  Hemanda  against  the 
estate."    En.  March  11,  1872.    Amd.  1907,  726. 

The  Arizona  Statate  ProTldes:  ''The  preference  given  in  the  preceding 
section  to  a  mortgage  onlj  extends  to  the  proceeds  of  the  propertj  mort- 
gaged. If  the  proceeds  of  such  property  are  insufficient  to  paj  the  mort- 
gage, the  part  remaining  unsatisfied  must  be  classed  with  other  demands 
against  the  estate."    Ariz.  Bev.  St.  1876. 

The  Idaho,  Montana^  Kevada,  Oklahoma  and  Wyoming  Statutes  are 
practically  the  same  as  the  Arizona,  except  that  Wyoming  adds,  to  the 
end  of  the  section,  the  words  "the  same  provision  shall  apply  to  liens  on 
real  estate."  Ida.  Bev.  St.  5607;  Mont.  C.  C.  P.  2811;  Nev.  Comp.  L.  2982; 
Okl.  Bev.  St.  1740;  Wyo.  Bev.  St.  4727. 

The  North  Dakota  Statate  Provides:  "The  preference  given  in  the  pre- 
ceding section  to  a  mortgage  or  other  lien  only  extends  to  the  proceeds  of 
the  property  subject  to  such  lien.  If  the  proceeds  of  such .  property  are 
insufficient  to  pay  the  demands,  the  part  remaining  unsatisfied  must  be 
elateed  with  other  demands  against  the  estate."    N.  D.  Bev.  Gd.  8119. 

The  Oregon  Statate  Provides:  "The  preference  given  by  subdivision  6 
of  the  last  section  shall  only  extend  to  the  proceeds  of  the  property  upos 
which  the  lien  exists,  and  as  to  such  proceeds,  such  debt  is  to  be  preferred 
to  any  of  the  classes  mentioned  in  such  section,  other  than  the  taxes  upon 
such  property."    Or.  B.  ft  C.  Gd.  1213. 

"If  such  debt  has  been  .established  by  Judgment  or  decree  against  the 
deceased  in  his  lifetime,  such  judgment  or  decree,  if  the  proceeds  of  the 
personal  property  be  not  sufficient  to  satisfy  it,  may,  in  the  discretion  of 
the  court  or  judge  thereof,  be  either  satisfied  from  the  proceeds  of  the  sale 
of  the  property  by  the  executor  or  administrator,  upon  which  it  is  a  lien,  or 
enforced  by  execution  against  such  property.  Such  sale  by  the  executor  or 
administrator  discharges  the  property  from  the  lien  of  the  judgment  or 
decree,  but  the  same  attaches  to  the  proceeds  thereof,  after  deducting  there- 
from the  expenses  of  sale."    Or.  B.  &  G.  Gd.  1214. 

"A  debt  due  and  payable  is  not  entitled  to  preference  over  one  of  the 
same  class  not  due,  if  the  latter  be  presented  within  the  same  period.    A 


8  It  is  only  in  ease  of  insufficiency 
of  assets  to  pay  aU  the  debts  of  any 
one  class  that  dividends  are  required 
to  be  paid.  Stambach  v.  Emerson 
(Gal.),  69  Pae.  856. 

Where  there  has  been  no  sale  of 
the  property,  the  holder  of  the  mort- 
gage is  entitled   to   have   the   claim 


thereunder  classed  as  a  claim  of  the 
fifth  dass,  and  to  be  allowed  a  divi- 
dend estimated  on  the  fuU  amount, 
without  any  deduction  for  the  probs- 
ble  proceeds  of  a  future  sale  of  the 
mortgaged  property.  Estate  of  Me* 
Dougald,  146  OaL  196,  79  Pac.  875. 
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class  is  entitled  to  any  payment  until  all  those  of  the  preceding 
class  are  fully  paid.[c]  Whenever  some  of  the  creditors  whose 
claims  have  been  allowed  are  paid  any  proportion  of  their  de- 
mands, a  like  proportion  must  be  paid  into  court  to  await  the  final 
determination  of  actions  pending  upon  rejected  claims.* 

debt  not  due,  whether  contingent  or  absolute,  upon  being  presented  sbaU, 
if  absolute,  be  satisfied  by  the  payment  of  such  sum  as  the  court  or  judge 
thereof  may  prescribe  by  order,  to  be  equal  to  its  present  value,  and  if 
contingent,  by  the  payment  into  court  for  the  benefit  of  the  creditor,  sub- 
ject to  the  contingency,  of  a  sum  to  be  ascertained  in  like  manner,  equal 
to  its  present  value."    Or.  B.  &  G.  Od.  1218. 

The  Soiitli  Dakota  Statute  Provides:  ''The  preference  given  by  subdi- 
vision 6  of  the  last  section  shall  only  extend  to  the  proceeds  of  the  property 
upon  which  the  lien  exists,  and  as  to  such  proceeds  such  debt  is  to  be  pre- 
ferred to  any  of  the  classes  mentioned  in  such  section.  If  the  proceeds  of 
such  property  be  insufficient  to  pay  the  lien  the  part  remaining  unsatisfied 
must  be  classed  with  other  demands  against  the  estate."  8.  D.  Pro.  Cd. 
292. 

The  Utah  Statute  Provides:  ''Debts  secured  by  liens  or  encumbrances  on 
the  property  occupied,  selected,  or  set  apart  as  a  homestead,  must  be  paid 
out  of  the  funds  of  the  estate;  and  such  liens  or  encumbrances  shaU  only 
be  enforced  for  any  deficiency  remaining  after  such  payment.  The  prefer- 
ence given  in  the  preceding  section  to  debts  secured  by  liens  on  other 
property,  shaU  extend  only  to  the  proceeds  of  the  property  affected  by 
such  liens,  and  to  the  extent  thereof,  and  if  such  proceeds  are  insufficient  to 
pay  the  liens,  the  part  remaining  unsatisfied  must  be  classed  with  other  de- 
mands against  the  state."    Utah  Bev.  St.  3871. 

TlM  Washington  Statute  Provides:  "The  preference  given  in  the  pre- 
ceding section  to  a  mortgage  or  judgment  shaU  only  extend  to  the  pro- 
ceeds of  the  property  subject  to  the  lien  of  such  mortgage  or  judgment." 
Wash.  Bal.  Cd.  6334  (Pierce's  Cd.  2656). 

[c]  The  California  Statnte  (O.  O.  P.  1646)  Provides:  "If  the  estate  is 
insufficient  to  pay  aU  the  debts  of  any  one  class,  each  creditor  must  be  paid 
a  dividend  in  proportion  to  his  claim;  and  no  creditor  of  any  one  class  shaU 
receive  any  payment  until  aU  those  of  the  preceding  class  are  fully  paid.'' 
En.  March  11,  1872. 

The  Arizona^  Idaho,  Montana,  Nevada^  Nortb  Dakota^  Oklahoma,  Sontb 
Dakota*  Utah,  Washington,  and  Wyoming  Statates  are  the  same  as  the 
California,  except  that  Nevada  adds  the  words  "of  such  class"  after  the 
word  "creditor"  where  the  same  first  appears  in  the  section;  and  North 
Dakota  adds  the  following  words  to  end  of  the  section:  "And  no  prefer- 
ence shall  be  given  in  the  payment  of  a  debt  over  other  debts  of  the  same 
elass  except  those  specified  in  the  fifth  class,"    Aris.  Sev.  St  1877;  Ida. 

•  Estate  of  Sigourney,  61  Cal.  71. 
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§  518.    Expenses  of  Funeral  and  Last  Sickness. — ^As  soon  as 

the  executor  or  administrator  has  sufficient  funds  in  his  hands,  he 
must  pay  the  expenses  of  the  funeral  and  last  sickness,^^  and  the 
allowance  made  to  the  family  of  the  decedent,  [d]  The  erection 
of  a  suitable  tombstone  or  monument  is  a  part  of  the  funeral  ex- 
penses.^* 

The  amount  which  may  legitimately  be  expended  for  the  tomb- 
stone and  other  funeral  expenses  is  governed  largely  by  the 
custom  of  people  of  the  social  rank  to  which  the  decedent  be- 
longed, and  also  by  the  value  and  solvency  of  his  estate.^ 
Charges  unreasonable  in  amount  will  not  be  tolerated.**  A  direc- 
tion in  the  will  that  the  funeral  expenses  shall  not  exceed  a  cer- 
tain amount  is  not  absolutely  controlling,  at  least  when  the  will 
does  not  come  into  the  hands  of  the  executor  until  after  the 


Rev.  St.  5608;  Mont.  C.  C.  P.  2812;  Nev.  Comp.  L.  2983;  N.  D.  Rev.  Cd. 
8121;  Okl.  Rev.  St.  1741;  S.  D.  Pro.  Cd.  293;  Utah  Rev.  St.  3872;  Wash. 
Bal.  Cd.  6335  (Pierce '»  Cd.  2657) ;  Wyo.  Rev.  St.  4728. 

The  Oregon  Statute  Provides:  '<  Except  ae  speciaUy  provided  in  the  last 
three  Bectiozis,  if  the  estate  be  insufficient  to  pay  all  the  claims  and  charges 
of  any  one  class,  payable  within  any  period  of  six  months  daring  the  ad- 
ministration, as  provided  in  section  1212,  each  creditor  of  such  class  shall 
be  paid  in  proportion  to  the  amount  of  his  claim,  and  not  otherwise."  Or. 
B.  &  C.  Cd.  1215. 

[d]  The  Oalifomla  Statute  (G.  G.  P.  1646)  Provides:  "The  executor  or 
administrator,  as  soon  as  he  has  sufficient  funds  in  his  hands,  must  pay  the 
funeral  expenses,  and  expenses  of  the  last  sickness,  and  the  allowance  made 
to  the  family  of  the  decedent.    He  may  retain  in  his  hands  the  necessary 


10  Apparently  extravagant  charges 
for  the  expense  of  a  last  sickness  are 
aUowable  to  an  executor  where  they 
are  no  more  than  the  usual  charges 
for  like  services  at  the  time.  In  re 
MiUenovich,  5  Nev.  161. 

An  administrator  paying  doctor's 
bills  and  funeral  expenses  of  adult 
child  of  his  intestate  cannot  have  an 
allowance  thereof  out  of  the  estate, 
but  only  a  charge  on  the  distributive 
share  of  the  child.  Estate  of  Mur- 
phy, 30  Wash.  9,  70  Pac.  109. 

The  right  of  burial  is  in  the  sur- 
Tiving  spouse  or  next  of  kin,  rather 
than  in  the  executor.    Enos  v.  Sny- 


der, 131  CaL  68,  82  Am.  St.  Bep.  330, 
63  Pac.  170,  53  L.  R.  A.  221. 

11  Van  Emon  v.  Superior  Court,  76 
CkL  589,  9  Am.  St.  Rep.  258,  18  Pse. 
877;  Estate  of  Webb,  165  Pa.  St 
330,  44  Am.  St.  Rep.  666,  30  Aa 
827;  Moulton  v.  Smith,  16  R.  L  126, 
27  Am.  St  Rep.  728,  12  AtL  891. 

12  Estate  of  Weringer,  100  GkL 
345,  34  Pac.  825;  In  re  Millenovieli, 
5  Nev.  161;  Estate  of  Osbum,  36  Or. 
8,  58  Pae.  521. 

u  Foley  v.  Brocksmith,  119  Io1^^ 
457,  97  Am.  St  Rep.  324,  93  N.  W. 
844,  60  L.  R*  A.  571. 
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funeral.^^  Services  rendered  by  physicians  and  undertakers  to  a 
married  woman  should  be  paid  by  her  husband,  if  he  is  able  to 
pay  them,  rather  than  out  of  her  estate.^^ 

§  619.  Betention  of  Funds  Without  Paying  Debts.— An  ex- 
ecutor or  administrator  is  entitled  to  retain  in  his  hands  the  neces- 
sary expenses  of  administration,  but  is  not  obliged  to  pay  other 
debts  than  those  above  mentioned,  or  any  legacy,  until  payment  is 
ordered  by  the  court  in  the  manner  prescribed  in  this  article. ^^ 


expenses  of  administration,  but  he  is  not  obliged  to  pay  any  other  debts 
or  any  legacy  nntil,  as  prescribed  in  this  article,  the  payment  has  been 
ordered  by  the  court."    En.  March  11,  1872. 

The  Arii(ma»  Idaho,  Montana,  Nevada^  North  Dakota,  Oklahoma,  Soutb 
Dakota,  Utah,  Washington  and  Wyoming  Statates  are  the  same  as  the 
California,  except  that  Nevada  and  Washington  have  the  following  words 
at  the  beginning  of  the  section:  ''It  shall  be  the  duty  of";  and  Wyoming 
adds  the  words  "or  judge"  at  end  of  section.  Ariz.  Bey.  St.  1878;  Ida 
Bey.  St  5609;  Nev.  Bev.  St.  2984;  N.  D.  Rev.  Gd.  8122;  Okl.  Bev.  St.  1742; 
S.  D.  Pro.  Cd.  294;  Utah  Bev.  St.  3869;  Wash.  Bev.  St.  6336  (Pierce's  Cd. 
2658) ;  Wyo.  Bev.  St.  4729. 

The  Montana  Statute  Provides:  "The  executor  or  administrator,  as  soon 
as  he  has  sufficient  funds  in  his  hands,  may  pay  the  funeral  expenses  and 
the  expenses  of  the  last  sickness,  and  the  allowance  made  to  the  family 
of  the  decedent.  He  may  retain  in  his  hands  the  necessary  expenses  of 
administration,  but  he  is  not  obliged  to  pay  any  debt  or  any  legacy  until, 
as  prescribed  in  this  article,  the  payment  has  been  ordered  by  the  court  or 
judge."    Mont.  C.  C.  P.  2813. 

The  Oregon  Statute  Providee:  ''The  executor  named  in  the  will,  or  if 
there  be  none,  or  if  he  do  not  attend  to  it  then  the  husband,  widow,  or  next 
of  kin,  in  the  order  therein  named,  are  authorized  to  incur  funeral  charges, 
on  account  of  the  estate,  in  the  burial  of  the  deceased  before  administra- 
tion of  the  estate  is  granted;  and  the  burial  of  the  deceased  may  be  in  a 
manner  and  at  a  cost  according  to  his  circumstances  and  condition  in  life. 


14  Estate  of  Ghilland,  92  Cal.  293, 
28  Pac.  287. 

10  Estate  of  Weringer,  100  Cal. 
345,  34  Pac.  825;  note  in  98  Am.  St. 
Bep.  647;  Constantinides  v.  Walsh, 
146  Mass.  281,  4  Am.  St.  Bep.  311, 
15  N.  E.  631;  Gallaway  v.  Estate  of 
MePherson,  67  Mich.  546,  11  Am.  St. 
Bep.  596,  35  N.  W.  114. 

10  See  statutes  under  preceding 
section;  Bennalack  v.  Bichards,  116 


CaL  405,  48  Pac.  622;  Estate  of  Will- 
iams, 112  Gal.  521,  53  Am.  St.  Bep. 
224,  44  Pac.  808 ;  Walls  v.  Walker,  37 
Cal.  424,  99  Am.  Dee.  290;  Shephard 
V.  Saltzman,  34  Or.  41,  54  Pac.  882, 
holding  that  an  executor  does  not,  by 
virtue  of  this  rule,  have  a  lien  for 
expenses  and  compensation  prior  to  a 
mortgage  on  the  testator's  land,  al- 
though the  other  property  is  insuffi- 
cient to  pay  such  charges. 
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§  620.  Decree  for  Payment  of  Debts. — ^Upon  the  settlement  of 
the  account  of  an  executor  or  administrator  as  provided  in  sec- 
tion four  hundred  and  ninety-nine,  the  court  must  make  an  order 
for  the  payment  of  debts,  in  full  or  in  part,  as  the  circumstances 
of  the  estate  require.^''  The  order  has  the  force  and  effect  of  a 
final  judgment,^^  and  can  be  made  only  upon  the  settlement  of  an 
account  after  notice  given.*®  **If  there  are  not  suflRcient  funds  in 
the  hands  of  the  executor  or  administrator,  the  court  must  specify 
in  the  decree  the  sum  to  be  paid  each  creditor. ''[e]  In  such  case 
the  making  of  an  order  for  the  payment  of  a  dividend  is  a  part 


bat  no  funeral  charges,  except  those  necessary  to  give  the  deceased  a  plain 
and  decent  burial,  shall  be  allowed  out  of  the  estate  where  the  assets  are  not 
sufficient  to  satisfy  aU  other  claims  against  it,  including  the  legacies  and 
devisees,  if  there  be  any."    Or  B.  &  G.  Cd.  1216. 

''The  executor  or  administrator  may  retain  in  his  hands,  in  preference  to 
any  claim  or  charge  against  the  estate,  the  amount  of  his  own  compensation 
and  the  necessary  expenses  of  administration."    Or.  B.  ft  C.  Cd.  1217. 

The  Washington  Statute  also  Providefl:  "Executors  and  administratozs 
of  the  estates  of  deceased  persons  are  hereby  authorized  by  and  with  the 
consent  of  the  superior  court  of  the  proper  county,  to  expend  a  reasonable 
sum  out  of  the  estate  of  the  decedent,  to  erect  a  monument,  or  tombstone, 
suitable  to  mark  the  grave  of  said  decedent,  and  the  expense  thereof  shall 
be  paid  as  expenses  of  administration  are  paid."  Wash.  BaL  Cd.  6326 
(Pierce's  Cd.  2648). 

[e]  The  Calif omla  Statute  (O.  O.  P.  1647)  Provldee:  "Upon  the  settle- 
ment  of  the  account  of  the  executor  or  administrator,  provided  for  in  sec- 
tion sixteen  hundred  and  twenty-eight,  the  court  must  make  an  order  tor 
the  payment  of  the  debts,  as  the  circumstances  of  the  estate  require.  Jt 
there  are  not  sufficient  funds  in  the  hands  of  the  executor  or  administrator, 
the  court  must  specify  in  the  decree  the  sum  to  be  paid  to  each  creditor.  If 
the  whole  property  of  the  estate  is  exhausted  by  such  payment  or  distrihn- 
tion,  such  account  must  be  considered  as  a  final  account,  and  the  executor 
or  administrator  is  entitled  to  his  discharge  on  producing  and  filing  the 


17  Magiaw  V.  McGlynn,  26  OaL 
421,  431;  Estate  of  Crosby,  55  GaL 
574,  582;  Estate  of  Sylvar,  1  Cal. 
App.  35,  81  Fac.  664. 

18  Magraw  v.  McGlynn,  26  Cal.  421, 
431.  A  decree  for  the  payment  of 
creditors  cannot  be  attacked  collater- 
ally or  directly,  on  the  ground  that  it 
was  rendered  on  insufficient  evidence. 
Estate  of  Cook,  14  CaL  130. 


An  appeal  may  be  taken  by  an  ad* 
ministrator  from  an  order  directing 
the  payment  of  a  debt  or  claim. 
Ex  parte  Orford,  102  CaL  656,  36 
Pac.  928. 

19  Estate  of  Smith,  117  CaL  505, 
49  Pac.  456;  Estate  of  McDougald, 
143  Oal.  476,  77  Pac.  443,  146  CaL 
191,  79  Pac.  878;  EsUte  of  Spanier, 
120  Cal.  698,  53  Pac  357. 
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of  the  duty  of  the  court,  when  the  appropriate  stage  of  adminis- 
tration is  reached,  without  application  being  made  therefor  or 
notice  given.  The  notice  above  referred  to  is  the  notice  of  the 
time  and  place  of  settling  the  account.^  The  order  for  a  divi- 
dend, while  perhaps  usually  made  at  the  time  of  the  settlement  of 

necessary  Touchers  and  proofs  showing  that  such  payments  have  been  made, 
and  that  he  has  fully  compUed  with  the  decree  of  the  court. ' '  En.  March 
11,  1872.    Amd.  1875-76,  104;  1907,  727. 

The  Arizona  Statate  Provides:  ''Upon  the  settlement  of  the  accounts  of 
the  executor  or  administrator  as  required  in  this  chapter,  the  court  must 
make  an  order  for  the  payment  of  the  debts,  as  the  circumstances  of  the 
estate  require.  If  there  are  not  sufficient  funds  in  the  hands  of  the  exec- 
utor or  administrator,  the  court  must  specify  in  the  decree  the  sum 
to  be  paid  to  each  creditor.  If  the  whole  property  of  the  estate  be  ex- 
hausted by  such  payment  or  distribution,  such  account  must  be  considered 
as  a  final  account,  and  the  executor  or  administrator  is  entitled  to  his  dia- 
charge  on  producing  and  filing  the  necessary  vouchers  and  proofs  show- 
ing that  such  payments  have  been  made,  and  that  he  has  fully  complied 
with  the  decree  of  the  court."     Ariz.  Bev.  St.  1879. 

The  Idaho,  Montana^  Nevada,  Oklahoma^  Soutli  Dakota,  Utali  and 
V^oming  Statates  are  practically  the  same  as  the  Arizona,  except  that 
Montana  and  Wyoming  add  the  words  ' '  or  judge ' '  after  the  word  ' '  court  *  * 
in  each  instance;  Montana  uses  the  word  ''order"  in  place  of  "decree" 
and  Wyoming  uses  the  words  "order  or  decree"  in  place  of  the  word 
"decree."  The  Oklahoma  and  South  Dakota  statutes  insert  the  words  "at 
the  end  of  the  year"  before  the  words  "as  required  in  this  chapter." 
Ida.  Bev.  St.  5610;  Mont.  C.  C.  P.  2814;  Nev.  Comp.  L.  2985;  Okl.  Bev.  St. 
1743;  S.  D.  Pro.  Cd.  295;  Utah  Bev.  St  3873;  Wyo.  Bev.  St.  4730. 

The  North  Dakota  Statate  Provides:  "Upon  the  settlement  of  the  ac- 
count of  an  executor  or  administrator  at  the  expiration  of  the  time  al- 
lowed for  presenting  claims  if  there  are  debts  or  charges  remaining  un- 
paid, the  court  must  make  such  decree  for  the  payment  thereof  as  the 
circumstances  of  the  estate  require,  unless  it  appears  that  there  are  no 
more  assets  available  for  that  purpose.  If  the  assets  are  ready  for  dis- 
tribution to  the  creditors  the  court  shall  make  a  peremptory  decree  for 
payment  after  declaring  a  dividend  if  necessary.  If  there  are  other  assets 
available  which  are  not  ready  for  such  distribution,  the  executor  or  ad- 
ministrator must  be  directed  to  take  the  necessary  steps  to  convert  them 
into  money  for  that  purpose,  as  speedily  as  possible  without  material  in- 
jury to  the  estate  and  if  the  estate  is  solvent  a  partial  dividend  may  be 
declared.  The  Court  must  proceed  in  like  manner  at  each  subsequent 
settlement  until  the  debts  are  paid."     N.  D.  Bev.  Gd.  8123. 

The  Oregon  Statate  Provides:  "At  the  first  term  of  the  court  after 
the  filing  of  the  first  semi-annual  account  and  each  semi-annual  account 

»  Estate  of  McDougald,  143  Gal.  476,  77  Pac.  443. 
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the  account,  need  not  be  made  until  a  sabaeqaent  date.**  It  is 
not,  strictly  speaking,  a  part  of  the  proceedings  for  settling  the 
account  or  adjudicating  the  claims  therein  reported,  so  that  per- 
sons to  whom  dividends  are  made  payable  do  not  thereby  become 
parties  to  the  accounting.' 

§  621.  Decree  for  Discharge  of  Ezeeutor.^If  the  entire  prop- 
erty of  the  estate  is  exhausted  by  the  foregoing  payment  or  dis- 
tribution, the  account  must  be  considered  as  final,  and  the  ex- 
ecutor or  administrator  becomes  entitled  to  his  discharge  upon 
making  a  proper  showing  therefor.^  An  order  of  discharge  in- 
advertently made  may  be  set  aside  by  the  court  if  it  acts  season- 
ably.^ And  a  conditional  order  of  discharge,  which  has  never 
been  made  absolute,  may  be  set  aside  at  any  time.^ 


thereafter,  the  eoart  shall  aacertain  and  determine  if  the  estate  be  suffi- 
cient to  satisfy  the  claims  presented  and  allowed  by  the  executor  or  ad- 
ministrator, within  the  first  six  months  or  any  succeeding  period  of  six 
months  thereafter,  after  the  date  of  the  notice  of  his  appointment,  after 
paying  the  funeral  charges  and  expenses  of  administration;  and  if  so,  it 
shall  so  order  and  direct;  but  if  the  estate  be  insufficient  for  that  purpose, 
it  shall  ascertain  what  per  centum  of  such  claims  it  is  sufficient  to  satisfy, 
and  order  and  direct  accordingly."    Or.  B.  k  G.  Gd.  1201. 

The  Washington  Statate  Provides:  "Upon  the  settlement  of  the  ac- 
eoonts  of  the  executor  or  administrator  at  the  end  of  the  year,  as  required 
by  this  act,  the  court  shall  make  an  order  for  the  payment  of  the  debti^ 
as  the  circumstances  of  the  estate  shall  require.  If  there  be  not  snffieieBt 
funds  in  the  hands  of  the  executor  or  administrators,  the  court  shall  specify 
In  the  decree  the  sum  to  be  paid  each  creditor."  Wash.  BaL  Cd.  6333 
(Pierce's  Gd.  2659). 


n  There  is  no  impropriety  in  de- 
ferring the  making  of  the  order  for  a 
dividend  until  the  time  for  appeal 
from  the  order  settling  a  contested 
account  has  expired,  or  where  an  ap- 
peal is  taken,  until  the  appeal  is  de- 
termined. Estate  of  McDougald,  143 
CftL  476,  77  Pac.  443. 

22  Estate  of  McDougald,  143  Gal. 
476,  77  Pac.  443. 

28  See  statutes  under  preceding 
section. 

34  Wiggin  Y.  Superior    Gourt^    68 


Gal.  402,  9  Pac  646.  After  the  ex- 
piration of  the  time  limited  by  sec- 
tion 478  of  the  Gode  of  Giril  Proce- 
dure, a  decree  settling  the  final  ac- 
count of  an  executor  and  discharging 
him  from  his  trust,  if  regular  upon 
its  &ce,  cannot  be  set  aside  by  tlie 
probate  court  on  tho  ground  that  it 
had  been  inadvertently  and  prems- 
turely  entered.  The  remedy  in  sueb 
a  case  is  in  equity.  Estate  of  Caba- 
Ian,  70  Gal.  604,  12  Pac.  427. 

26  state     ▼.    Superior     Gourti    ^ 
Wash.  25,  42  Pae.  630. 
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§  622.  Liability  of  Executor  After  Decree  for  Payment. — 
After  a  decree  is  made  for  the  payment  of  creditors,  the  executor 
or  administrator  is  liable,  personally  and  on  his  bond,  to  each  of 
them  for  his  allowed  claim,  or  the  dividend  thereon.^  This  lia- 
bility may  be  enforced  by  execution  issued  on  the  decree,  [f ] 

[f]  Tbe  Calif ornia  Statate  (O.  O.  P.  1049)  ProvideB:  ''When  a  decree 
is  made  by  the  court  for  the  payment  of  creditors,  the  executor  or  admin- 
istrator is  personally  liable  to  each  creditor  for  his  allowed  claim,  or  the 
dividend  thereon,  and  execution  may  be  issued  on  such  decree,  as  upon  a 
judgment  in  the  court,  in  favor  of  each  creditor,  and  the  same  proceeding 
may  be  had  under  such  execution  as  under  execution  in  other  cases.  The 
executor  or  administrator  is  liable  therefor  on  his  bond  to  each  creditor.'' 
En.  March  U,  1872.    Amd.  1880,  101. 

The  Arizona  Statate  ProTldes:  "When  a  decree  is  made  by  the  probate 
court  for  the  payment  of  creditors,  the  executor  or  administrator  is  per- 
sonally liable  to  each  creditor  for  his  allowed  claim,  or  the  dividend  thereon, 
and  execution  may  be  issued  on  such  decree  as  upon  a  judgment  in  the  dis- 
trict court  in  favor  of  each  creditor,  and  the  same  proceeding  may  be  had 
under  such  execution  as  if  it  had  been  issued  from  the  district  court.  The 
executor  or  administrator  is  liable  therefor  on  his  bond  to  each  creditor." 
Ariz.  Bev.  St.  1881. 

Tlie  Idaho,  Oklahoma^  and  Utah  Statutes  are  the  same  as  the  Arizona. 
Ida.  Bev.  St.  5612;  Okl.  Bev.  St.  1745;  Utah  Bev.  St.  3875. 

The  Montana  Statate  is  the  same  as  the  California,  except  that  the  first 
part  of  the  section  reads  as  follows:  "When  an  order  is  made  by  the  court 
or  judge,''  etc.    Mont.  0.  C.  P.  2816. 

The  Nevada  Statate  Provides:  "Whenever  a  decree  shall  be  made  by 
the  court  for  the  payment  of  creditors,  the  executor  or  administrator  shaU 
be  personally  liable  to  each  creditor  for  the  amount  of  his  claim,  or  the 
dividend  thereon,  and  execution  may  be  isued  upon  such  decree  as  upon 
a  judgment  in  any  other  action,  in  favor  of  each  creditor,  and  the  same 
proceedings  may  be  had  under  such  execution  as  if  it  had  been  issued  upon 
a  judgment.  The  executor  or  administrator  shaU  also  be  liable  on  his  bond 
to  each  creditor."    Nev.  Comp.  L.  2987. 

The  Oregon  Statate  Provldee:  "When,  upon  the  filing  of  a  semi-an- 
nual account,  an  order  is  made  determining  and  prescribing  the  amount  of 
assets  applicable  to  the  claims  then  presented,  as  provided  in  section  1201, 
thereafter  the  executor  or  administrator  is  personally  liable  to  each  creditor 
included  in  such  order  for  such  amount."    Or.  B.  &  0.  Cd.  1219. 

The  South  DaJcota  Statate  Provides:  "When  a  decree  is  made  by  the 
county  court  for  the  payment  of  creditors,  the  executor  or  administrator 
is  personally  liable  to  each  creditor  for  his  allowed  claim,  or  the  dividend 
thereon,  and  execution  may  be  issued  on  such  decrees^  as  upon  judgment 

S6  Estate  of  Sarment,  123  Gal.  331,  55  Pae.  1015. 
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§  623.  Provision  for  Disputed,  Oontingent  and  Unmatured 
Claims. — The  statutes  make  provision  in  detail  for  the  payment  of 
contingent,^  disputed,  and  unmatured  claims  against  the  es- 
tate, [g] 

in  the  circuit  eoart,  in  favor  of  each  creditor,  and  the  same  proceeding 
may  be  had  nnder  snch  execution  as  if  it  had  been  issued  from  the  circuit 
court.  The  executor  or  administrator  is  liable  therefor,  on  his  bond,  to 
«ach  creditor."    S.  D.  Pro.  Cd.  297. 

The  Washington  Statute  Provides:  <<  Whenever  a  decree  shaU  have  been 
made  by  the  court  for  the  payment  of  creditors  the  executor  or  adminii- 
trator  shaU  be  personally  liable  to  each  creditor  for  his  claim,  or  the 
dividend  thereon;  and  execution  may  be  issued  on  such  decree  as  upon  a 
judgment  in  favor  of  each  creditor.  The  executor  or  administrator  shall 
also  be  liable  on  his  bond  to  each  creditor.''  Wash.  Bal.  Cd.  6389  (Pierce's 
Gd.  2661). 

The  Wyoming  Statute  is  the  same  as  the  Galiforniay  except  that  the  first 
part  of  the  section  reads  as  follows:  "When  an  order  or  decree  is  made 
by  the  court  or  judge."    Wyo.  Eev.  St.  4732. 

[g]  The  OaUfoxnia  Statute  (0.  O.  P.  1648)  Provides:  "If  there  is  anj 
claim  not  due,  or  any  contingent  or  disputed  claim  against  the  estate,  the 
amount  thereof,  or  such  part  of  the  same  as  the  holder  would  be  entitled 
to  if  the  claim  were  due,  established,  or  absolute,  must  be  paid  into  the 
court,  and  there  remain,  to  be  paid  over  to  the  party  when  he  becomes 
entitled  thereto;  or,  if  he  fails  to  establish  his  claim,  to  be  paid  over  or 
distributed  as  the  circumstances  of  the  estate  require.  If  any  creditor 
whose  claim  has  been  allowed,  but  is  not  yet  due  appears  and  assents  to 
a  deduction  therefrom  of  the  legal  interest  for  the  time  the  claim  has  yet 
to  run,  he  is  entitled  to  be  paid  accordingly.  The  payments  provided  for 
in  this  section  are  not  to  be  made  when  the  estate  is  insolvent,  unless  a 
pro  rata  distribution  is  ordered."    En.  March  11,  1872. 

The  Arizona^  Idaho,  Montana^  Oklahoma,  South  Dakots^  Utah  and  Wyo- 
ming Statutes  are  the  same  as  the  California,  except  that  Wyoming  adds 
the  following  words:  ''at  the  time  of  settlement"  after  the  words  "li 
there  is  any  claim  not  due"  at  the  beginning  of  the  section.  Aris.  Ber. 
St.  1880;  Ida.  Bev.  St.  5611;  Mont.  C.  C.  P.  2815;  Okl.  Bev.  St.  1744;  a 
D.  Pro.  Cd.  296;  Utah  Bev.  St.  3874;  Wyo.  Bev.  St.  4731. 

The  Nevada  Statute  Provides:  ''If  there  be  any  claim  not  due  or  any 
contingent  or  disputed  claim  against  the  estate,  the  amount  thereof  or  such 
part  of  the  same  as  the  holder  would  be  entitled  to  if  the  claim  were  due, 
or  established  or  absolute,  shall  be  paid  into  court,  where  it  shall  remain 

37  A  matured,  mortgage  indebted-  testimony  to  ascertain  the  probable 
ness  against  an  estate  before  fore-  deficiency  which  will  arise  on  fore- 
closure is  not  a  contingent  claim,  and  closure.  Estate  of  McDougald|  1^ 
the  court  is  not  authorized  to  take  CaL  196,  79  Pac.  875. 
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§  624.  Disposition  of  Claims  not  Included  in  Order  of  Pay- 
ment. — The  statutes  also  make  provision,  in  cases  where  due 
notice  to  creditors  was  not  published,  for  the  relief  of  creditors 
whose  claims  have  been  omitted  from  the  order  of  payment,  [h] 

to  be  paid  over  to  the  party  when  he  shall  become  entitled  thereto,  or,  if 
he  fail  to  establish  the  claim,  to  be  paid  over  or  distributed,  at  the  eir- 
eumstances  of  the  estate  require;  provided,  that  if  any  creditor  whose 
claim  has  been  allowed,  but  is  not  .yet  due,  shall  appear  and  consent  to  a 
deduction  therefrom  of  the  legal  interest  for  the  time  the  claim  has  yet 
to  run,  he  shall  be  entitled  to  be  paid  accordingly."    Nev.  Bev.  St.  2986. 

The  Kortli  Dakota  Statnte  Provides:  "At  the  time  of  such  settlement, 
each  person  having  a  contingent  claim  pending  which  cannot  be  proved  as 
a  debt  must  be  required  to  produce  proof  of  the  liability  of  the  decedent 
by  a  previous  notice  given  as  prescribed  in  this  chapter.  If  it  appears  upon 
such  proof  that  there  is  reason  to  believe  that  the  liability  wiU  become  ab- 
solute, the  court  may  order  the  executor  or  administrator  to  retain  in  his 
hands  suflcient  assets  to  pay  the  same  in  that  event  or,  if  the  estate  is 
insolvent,  sufficient  to  pay  a  proportion  equal  to  the  dividends  of  other 
creditors  or  if  a  final  distribution  is  made,  the  court  may  require  the  per- 
sons to  whom  the  estate  is  distributed  to  give  bond  with  sufficient  sureties 
for  the  payment  of  such  sum  as  may  be  found  due  by  the  county  court  in 
case  the  liabUity  shall  thereafter  become  absolute  and  upon  proof  of  such 
amount  the  claimant  may  be  authorized  to  bring  an  action  on  the  bond 
for  its  recovery.''    N.  D.  Eev.  Cd.  8124. 

The  Washington  Statnte  is  the  same  as  the  Nevada.  Wash.  BaL  Gd. 
6338  (Pierce's  Cd.  2660). 

[h]  The  Oallfomla  Statnte  (O.  O.  P.  1660)  Pxoyldes:  ''When  the  ac- 
counts of  the  administrator  or  executor  have  been  settled,  and  an  order 
made  for  the  payment  of  debts  and  distribution  of  the  estate,  no  creditor, 
whose  claim  was  not  included  in  the  order  for  payment,  has  any  right  to 
call  upon  the  creditors  who  have  been  paid,  or  upon  the  heirs,  devisees, 
or  legatees,  to  contribute  to  the  payment  of  his  claim;  but  if  the  executor 
or  administrator  has  failed  to  give  the  notice  to  the  creditors,  as  prescribed 
in  section  fourteen  hundred  and  ninety-one,  such  creditor  may  recover 
on  the  bond  of  the  executor  or  administrator  the  amount  of  his  claim, 
or  such  part  thereof  as  he  would  have  been  entitled  to,  had  it  been  al- 
lowed. This  section  shall  not  apply  to  any  creditor  whose  claim  was  not 
due  ten  months  before  the  day  of  settlement,  or  whose  claim  was  con- 
tingent, and  did  not  become  absolute  ten  months  before  such  day."  En. 
March  11,  1872. 

The  Arizona,  Idaho,  Montana,  Oklahoma  and  Sontb  Dakota  Statntes  are 
practically  the  same  as  the  California.  Ariz.  Bev.  St.  1882;  Ida.  Bev.  St. 
6613;  Mont.  C.  C.  P.  2817;  Okl.  Bev.  St.  1746;  8.  D.  Pro.  Cd.  298. 

The  North  Dakota  Statnte  Provides:  ''When  the  accounts  of  the  ad- 
ministrator or  executor  have  been  settled  and  an  order  made  for  the  pay- 
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9  626.    Payment  of  Legacies  and  Distribution  of  Estate. — If 

the  whole  of  the  debts  have  been  paid  by  the  first  distribution,  the 
court  must  direct  the  payment  of  legacies  and  the  distribution  of 
the  estate  as  provided  in  the  next  chapter,  [i] 

ment  of  the  debti  and  difltribution  of  the  estate,  no  creditor  whose  claim 
was  not  included  in  the  order  for  payment  has  any  right  to  call  upon  the 
creditors,  who  have  been  paid  or  upon  the  heirs,  devisees  or  legatees  to  eon- 
tribute  to  the  payment 'of  his  claim;  but  if  the  executor  or  administrator 
has  failed  to  give  the  notice  to  creditors  as  required  by  this  chapter  saeh 
creditor  may  recover  on  the  bond  of  the  executor  or  administrator  the 
amount  of  his  claim,  or  such  part  thereof  as  he  would  have  been  entitled  to 
had  it  been  allowed."    N.  D.  Bev.  Cd.  8126. 

The  Utah  Statute  Provides:  ''When  the  accounts  of  the  administrator 
or  executor  have  been  settled,  and  an  order  made  for  the  payment  of  debts 
and  distribution  of  the  estate,  no  creditor  whose  claim  was  not  included 
in  the  order  for  payment  has  any  right  to  call  upon  the  creditors  who  have 
been  paid,  or  upon  the  heirs,  devisees,  or  legatees  to  contribute  to  the  pay- 
ment of  his  claim;  but  if  the  executor  or  administrator  has  failed  to  g^ve 
due  notice  to  the  creditors,  any  such  creditor  may  recover  on  the  bond 
of  the  executor  or  administrator.''     Utah  Bev.  St.  3876. 

The  Washington  Statute  Provides:  "When  the  accounts  of  the  exec- 
utor or  administrator  have  been  settled,  and  an  order  made  for  the  payment 
of  the  debts  and  distribution  of  the  estate,  no  creditor  whose  name  was 
not  included  in  the  order  of  payment,  shall  have  any  right  to  call  upon 
the  creditors  who  have  been  paid,  or  upon  the  heirs,  legatees  or  devisees 
to  contribute  for  the  payment  of  his  claim;  but  if  the  executor  or  admin- 
istrator shaU  have  failed  to  give  the  notice  to  creditors  as  prescribed  in 
this  act,  such  creditor  may  recover  on  the  bond  of  the  executor  or  ad- 
ministrator, the  amount  of  his  claim,  or  such  part  thereof  as  he  would  have 
been  entitled  to,  had  it  been  allowed:  Provided,  That  this  section  shaU 
not  apply  to  any  creditor  whose  claim  was  not  due  one  year  before  the  day 
of  settlement,  or  whose  claim  was  contingent  and  did  not  become  absolute, 
one  year  before  such  day/'    Wash.  Bal.  Gd.  6340  (Pierce's  Cd.  2662). 

[i]  The  Calif omia  Statute  (O.  O.  P.  1661)  Provides:  ''If  the  whole  of 
the  debts  have  been  paid  by  the  first  distribution,  the  court  must  direct 
the  payment  of  legacies  and  the  distribution  of  the  estate  among  the  heirs, 
legatees,  or  other  persons  entitled,  as  provided  in  the  next  chapter;  but  if 
there  be  debts  remaining  unpaid,  or  if,  for  other  reasons,  the  estate  be  not 
In  a  proper  condition  to  be  closed,  the  court  must  give  such  extension 
of  time  as  may  be  reasonable,  for  a  final  settlement  of  the  estate."  En. 
March  11,  1872. 

The  Arizona^  Idaho,  Montana,  North  Dakota^  OUahoma  and  Sooth  Da- 
kota Statutes  are  practically  the  same  as  the  California,  except  that  Mon* 
tana  adds  the  words  "or  judge"  after  the  word  "court"  in  both  ia- 
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§  626.  Extensions  of  Time  for  Settlement. — ^But  if  there  are 
debts  remaining  unpaid,  or  if,  for  other  reasons,  the  estate  is  not 
in  condition  to  be  closed,  the  court  must  give  a  reasonable  exten- 
sion of  time  for  final  settlement  of  the  estate.^ 

§  527.  Rendition  of  Final  Account — ^At  the  time  designated 
in  the  preceding  section,  or  sooner,  if  the  estate  assumes  a  condi- 
tion proper  for  closing,  the  executor  or  administrator  must  render 
a  final  account,^  and  pray  for  a  settlement  of  his  administra- 
tion [j]  ;  although,  if  he  is  the  sole  person  interested,  he  has  the 

BtanceB.    Ariz.  Bey.  St.  1883;  Ida.  Bev.  St.  5614;  Mont.  C.  C.  P.  2818;  N. 
D.  Bev.  Cd.  8125;  Okl.  Bev.  St.  1747;  S.  D.  Pro.  Cd.  299. 

The  Nevada  Statute  Provides:  <<When  the  whole  of  the  debt  and  Ua- 
bilities  of  an  estate  have  been  paid,  the  court  shall  proceed  to  direct  the 
payment  of  legacies  and  the  distribution  of  the  estate  among  those  en- 
titled, as  hereinafter  provided;  provided,  the  estate  is  in  condition  to  be 
closed;  if  not,  then  at  such  time  as  it  thereafter  may  be  in  condition.'' 
Kev.  Comp.  L.  2988. 

The  Oregon  Statute  Provides:.  ''If  all  the  charges  and  claims  shaU  have 
been  satisfied  upon  the  first  distribution  of  the  assets,  or  as  soon  there- 
after as  they  ma^r  be,  the  court  or  judge  thereof  shaU  direct  the  payment 
of  legacies  and  the  distribution  of  the  remaining  proceeds  of  the  personal 
property  among  the  heirs  or  other  persons  entitled  thereto."  Or.  B.  ft 
C.  Cd.  1220. 

The  Washington  Statute  Provides:  "If  aU  the  debts  shaU  have  been 
paid  by  the  first  distribution,  the  court  shaU  proceed  to  direct  the  payment 
of  legacies,  and  the  distribution  of  the  estate  among  the  heirs,  legatees,  or 
other  persons  entitled;  but  if  there  be  debts  remaining  unpaid,  the  court 
shaU  give  such  extension  of  time  as  may  be  reasonable,  for  the  final  set- 
tlement of  the  same."    Wash.  BaL  Gd.  6341  (Pierce's  Od.  2663). 

[j]  The  Oalifomia  Statute  (0.  O.  P.  1652)  Provides:  "At  the  time  desig- 
nated in  the  last  section,  or  sooner,  if  within  that  time  aU  the  property  of 
the  estate  has  been  sold,  or  there  are  sufficient  funds  in  his  hands  for  the 
payment  of  all  the  debts  due  by  the  estate,  and  the  estate  be  in  a  proper 
condition  to  be  closed,  the  executor  or  administrator  must  render  a  final 

28  See    statutes    under    preceding  neons.    Estate  of  BuUoek,   75   GaL 

section.  421,  17  Pac.  540. 

»  An  application  for  final  account-  xhe  settlement  of  the  final  account 

ing  must  aver  that  the  estate  is  ready  ^,  ^  executor,    pending   an   appeal 

for  final  settlement.    Estate  of  Mor-  ^            ^            ^      _^  T  ^i_^,_  L 

AQ  r\    A10  OT  r>».  1A.IO  'rom  a  decree  of  partial  distribution, 

nson,  48  Or.  612,  87  Pac.  1043.  *^                             ' 

An  attempt  by  the  court  to  settle  ^"  ^c^d  not  erroneous  in  Estate  of 
an  account  before  it  is  filed  is  erro-      Thayer,  1  CaL  App.  104,  81  Pac  658. 
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right  to  waive  the  rendition  and  settlement  of  such  account,  and 
consent  to  a  distribution  without  it.^  The  provisions  of  this 
chapter  relative  to  the  first  account,  and  the  notice  and  settle- 
ment thereof,  apply  to  his  account  presented  for  final  settlement.^ 
The  mere  approval  of  an  account  does  not  terminate  the  admin- 
istration of  the  estate  or  discharge  the  executor  or  administrator. 
Until  the  entry  of  a  decree  discharging  him,  the  trust  continues,  in 
contemplation  of  law,  and  he  remains  clothed  with  the  duty  and 
authority  of  his  office.** 

§  628.  Neglect  to  Render  Final  Acconnt. — Should  he  neglect 
to  render  his  final  account,  the  same  proceedings  may  be  had  as 
are  prescribed  in  this  chapter  in  relation  to  a  failure  to  render 
his  first  account,  [k]  In  other  words,  the  court  may  cite  him  to 
appear  and  render  an  account ;  and  if  he  fails  to  appear  and  dia- 

account,  and  pray  a  settlement  of  his  administration."    En.  Kareh   11, 
1872. 

The  Arizona,  Idaho,  Montana,  Oklahoma,  South  Dakota  and  Utah  Stat- 
utes are  the  same  as  the  California.  Ariz.  Be  v.  St.  1884;  Ida.  Be  v.  St. 
5615;  Mont.  C.  C.  P.  2810;  Okl.  Bev.  St.  1748;  8.  D.  Pro.  Cd.  300;  Utah 
Bev.  St.  3952. 

The  Nevada  Statute  ProYldes:  "Whenever  aU  the  property  of  an  estate 
shall  have  been  sold,  or  there  shall  be  sufficient  funds  in  his  hands  for  the 
payment  of  all  debts  due  by  the  estate,  and  the  estate  be  in  a  proper  con- 
dition to  be  closed,  the  executor  or  administrator  shall  render  and  file  his 
final  account  and  pray  a  settlement  of  his  administration."  Nev.  Gomp. 
L.  2989. 

The  Washington  Statute  Provides:  ''At  the  time  designated,  or  sooner,  if 
within  that  time  all  property  of  the  estate  shall  have  been  sold,  or  there 
shall  be  sufficient  funds  in  his  hands  to  pay  all  the  debts  due  by  the  estate, 
the  executor  or  administrator  shall  render  a  final  account  and  pray  a  set- 
tlement of  the  estate."    Wash.  BaL  Cd.  6342  (Pierce's  Cd.  2664). 

[k]  The  Calif omla  Statute  (0.  0.  P.  1653)  Providea:  '<If  he  noglecU  to 
render  his  account,  the  same  proceedings  may  be  had  as  prescribed  in  this 
chapter  in  regard  to  the  first  account  to  be  rendered  by  him;  and  all  the 
provisions  of  this  chapter  relative  to  the  last-mentioned  account,  and  the 

80  Middlecoff  v.  Superior  Court,  149  tate  of  Bose,  80  CaL  166, 170,  22  Pac 
Cal.  94,  84  Pac  764.  86;   Haselton  v.  Bogardus,  8  Wash. 

81  See  statutes  under  next  section.      ^^^  35  p^  ^^^    j^        ^^  Sayward, 

82  McCrea    v.    Haraszthy,  51    CaL       ,^  '      ^   ^^^       '^     /,« 

^  ,      -^  ^  y  ^^m    -»         10  Wash.  422.  39  Pae.  119l 
146;  Dohs  v.  Dohs,  60  CaL  255;  £b-      *"  '''™*  ***'  ^^  "^  "•• 


PAYMENT  OF  DEBTS  AND  BETUBN  OF  FINAL  ACCOUNT.      81« 

charge  his  duty  in  response  to  the  citation,  the  court  may  order 
an  attachment  to  issue,  or  revoke  his  letters,  in  its  discretion. 

notice  and  settlement  thereof,  apply  to  his  account  presented  for  final  set- 
tlement.''   En.  March  11,  1872. 

The  Arizona,  Idaho,  Montana^  Oklahoma»  and  South  Dakota  Statutes  ate 
the  same  as  the  California.  Ariz.  Bev.  St.  1885;  Ida.  Bev.  St.  5616;  Mont. 
C.  C.  P.  2820;  Okl.  Bev.  St.  1749;  S.  D.  Pro.  Cd.  301. 

The  Nevada  Statute  Provides:  "If  he  neglects  to  render  and  file  his 
final  account  the  same  proceedings  may  be  had  as  prescribed  in  this  act  in 
regard  to  the  first  account  to  be  filed  by  him,  and  all  the  provisions  relative 
to  said  first  account,  and  the  notice  and  settlement  thereof,  shaU  apply  to 
his  account  for  final  settlement."    Nev.  Comp.  L.  2990. 

The  Washington  Statute  Provides:  "If  the  executor  or  administrator 
neglects  to  render  his  final  account,  the  same  proceedings  may  be  had  as 
are  prescribed  in  this  chapter  in  regard  to  the  first  account  to  be  rendered 
by  him;  and  all  the  provisions  of  this  act  relative  to  the  last  mentioned 
account  and  the  notice  and  settlement  thereof  shall  apply  to  his  account 
presented  for  final  settlement. ' '    Wash.  Bal.  Cd.  6343  (Pierce's  Cd.  2665). 

The  Washington  Staitates  Farther  Provide:  "If  any  executor  or  admin- 
istrator fail  to  make  either  annual  or  final  settlement  as  required  by  law, 
and  do  not  show  good  cause  for  such  failure,  after  having  been  cited  for 
that  purpose,  the  superior  court  shall  order  such  executor  or  administra- 
tor to  make  such  settlement,  and  may  enforce  obedience  to  such  order  by 
attachment,  and  may  revoke  his  letters."  Wash.  Bal.  Cd.  6185  (Pierce's 
Cd.  2478). 

"If  any  person  who  has  surrendered  his  letters  testamentary  or  of  ad- 
ministration, or  whose  letters  have  been  revoked  or  the  legal  representa- 
tive of  any  deceased  executor  or  administrator,  shall  fail  to  make  final 
settlement  as  required  by  law,  after  being  cited  for  that  purpose  by  the 
superior  court,  it  shall  order  such  delinquent  to  make  such  settlement,  and 
may  enforce  obedience  to  such  order  by  attachment."    Wash.  Bal.   Cd. 

6186  (Pierce's  Cd.  2479). 

"In  all  cases  where  citations  or  attachments  may  be  issued  against 
any  executor,  administrator,  or  other  person  for  failing  to  settle  his  ac- 
counts, such  delinquent  shall  pay  all  costs  incurred  thereby,  the  collec- 
tion of  which  costs  may  be  enforced  by  attachment."    Wash.  BaL  Cd. 

6187  (Pierce's  Cd.  2480). 
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CHAPTER  XI. 

PABTiTION,     DISTBIBUTION,     AND     PINAL     8ETTLEMBKT      OF 

ESTATEa 

AETICLB  L 

PARTIAL  DISTRIBUTION  PRIOR  TO  FINAL  SETTLEMENT. 

{  530.  Time  for  distribution  in  general. 

{  531.  Petition  for  distribution  after  four  monthi. 

S  532.  Notice  of  application. 

S  533.  Objection  to  application. 

S  534.  Hearing  of  application  and  granting  of  order. 

S  536.  Bond  from  distributee  for  payment  of  debta. 

I  536.  Appeal  from  order  of  distribution. 

§  630.  Time  for  Distribution  in  Oeneral. — ^Upon  the  settle- 
ment of  the  final  accounts  of  an  executor  or  administrator,  or  at 
any  time  thereafter,  the  court  must,  on  application,  distribute  the 
estate  among  the  persons  by  law  entitled  thereto.^  Prior  to  this, 
however,  the  court  may,  if  the  estate  is  in  a  condition  to  warrant 
it,  order  a  partial  distribution.^  But  until  the  court  has  ordered 
either  a  partial  or  final  distribution,  the  executor  or  administrator 
acts  at  his  peril  in  distributing  the  property  or  funds  among  those 
whom  he  may  suppose  to  be  entitled  thereto.* 

The  obvious  purpose  of  the  law  in  permitting  a  partial  distribu- 
tion is  to  avoid  the  hardships  not  infrequently  incident  to  long 


1  See  section  539,  post. 

2  See  section  631,  post. 

S  When  an  executor  undertakes  to 
construe  the  provisions  of  a  wiU  or 
to  make  payments  thereunder  in  an- 
ticipation of  the  decree  of  distribu- 
tion, he  does  so  at  his  periL  Estate 
of  Willey,  140  Cal.  238,  78  Pae.  998; 
Elizalde  ▼.  Murphy,  4  OaL  App.  114, 
87  Pac  245. 

"An  administrator,  at  his  peril,  de- 
clares persons  to  be  interested  as 
heirs  or  other  claimants,  and  pays  or 
delivers  to  them  any  part  of  the 


money  or  other  property  of  the  estate, 
before  such  persons  have  been  form- 
aUy  by  the  court  in  probate  proceed- 
ings declared  to  be  such,  and  before 
he  is  ordered  by  the  court  to  make 
distribution,  after  report  and  ae- 
counts  made  and  allowed,  showing  ths 
condition  of  the  estate,"  Kirk  ▼. 
Baker,  26  Mont.  190,  66  Pae.  942. 

"It  is  not  to  be  doubted  that  the 
formal  and  orderly  manner  of  pro- 
ceeding, for  an  administrator,  before 
distributing  the  real  property  of  an 
estate  to  the  heirs  and  devisees^  is  to 
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delays  in  the  final  accounting,  and  to  place  the  beneficiaries  in  the 
enjoyment  of  at  least  a  portion  of  their  own  as  soon  as  this  can 
safely  be  accomplished.^  Partial  distribution  may  be  allowed,  on 
the  petition  of  all  the  distributees,  pending  an  appeal  from  the 
denial  of  a  further  allowance  to  the  widow.^  And  the  court  has 
power,  after  granting  an  order  of  sale,  to  grant  a  petition  for  par- 
tial distribution  and  stay  the  order  of  sale.^  But  while  there  is  an 
appeal  pending  from  an  unexecuted  order  to  sell  certain  property 
to  pay  debts,  it  is  error  to  direct  a  distribution  of  that  property  J 
Partial  distribution  cannot  be  had  while  the  estate  is  in  the  hands 
of  a  special  administrator.'  And  it  never  can  regularly  be  made 
except  as  authorized  by  the  statutes  in  this  article.* 

§  631.  Petition  for  Distribation  After  Four  Months.*— The 
statutes  [a]  provide  that  any  heir,  devisee  or  legatee  may,  at  any 

[a]  The  Oallfomla  Statnte  (0.  0.  P.  1668)  Provides:  ''At  any  time  after 
the  lapse  of  four  montlia  from  tbe  issuing  of  letters  testamentary  or  of 
administration,  any  heir,  devisee,  or  legatee  may  present  his  petition  to 
the  court  for  the  legacy  or  share  of  the  estate  to  which  he  is  entitled,  or 
any  portion  thereof,  to  be  given  to  him  upon  his  giving  bonds,  with  secur- 
ity, for  the  payment  of  his  proportion  of  the  debts  of  the  estate."  En. 
March  11,  1872.    Amd.  1907,  991. 

The  Arizona  Statnte  Provides:  ''At  any  time  after  the  lapse  of  four 
months  from  the  issuing  of  letters  testamentary  or  of  administration,  any 
heir,  devisee  or  legatee  may  present  his  petition  to  the   court  for  the 

procure  a  decree  of  court  for  thnt  o  Estate  of  Boberts  (Oal.),  7  Pac. 

purpose.    This  is  the  only  way  he  can  758. 

protect   himself   against  a  wrongful  <  State  ▼.  District  Court  of  Second 

distribution But    we    cannot  Judicial  Dist.,  34  Mont.  349,  86  Pac 

think  a  distribution  of  the  property  270. 

of  an  estate  by  an  administrator  to  7  Estate  of  Freud,  134  Gal.  333,  66 

those  to  whom  the  property  must  ul-  Pac.  476.    A  petition  was  held  prop- 

timately  go,  made  after  the  debts  of  erly  denied,  where  there  was  pending 

the  estate  and  the  costs  and  charges  an  application  for  a  sale  of  real  es- 

of  administration  have  been  paid,  is  tate  to  raise  funds  for  charges  and 

necessarily  void  because  no  decree  of  f  uneml  expenses.    Koppikus '  Estate, 

court  was  made  directing  it."    Grif-  1  Cal.  App.  88,  81  Pac.  733. 

fin  V.  Warburton,  23  Wash.  231,  62  8  Estate  of  Welch,  106  Cal.  427,  89 

Pac.  765.  Pac.  806. 

4  Estate  of  Phillips,  18  Mont.  811,  o  In  re  Letellier,  74  Cal.  312,  15 

45  Pac.  222.  Pac.  847;  Abila  v.  Burnett,  33  CaL 


*8ee  forms  numhen  846-848,  VoL  11. 
Probste  Law— 62 
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time  after  the  lapse  of  four  months  from  the  issuance  of  letters 
testamentary  or  of  administration,  present  a  petition  for  the  share 
of  the  estate  to  which  he  is  entitled,  or  any  portion  thereof,  to  be 
given  him  upon  his  furnishing  security  for  the  payment  of  his 
proportion  of  the  debts  of  the  estate.*®  No  one  but  an  heir,  dev- 
isee or  legatee,**  or  his  assignee  or  grantee,*^  can  petition  for  a 
partial  distribution.    An  executor  or  administrator  has  no  aa- 


legacy  or  share  of  the  efltate  to  whieh  he  is  entitled,  to  be  given  to  him 
upon  his  giving  bonds,  with  security,  for  the  payment  of  his  proportion  of 
the  debts  of  the  estate. '^    Ariz.  Bey.  St.  1886. 

The  Idaho,  Montana^  Oklahoma,  South  Dakota,  Wadiington  and  W^yo- 
ming  Statutes  are  the  same  as  the  Arizona,  except  that  the  first  part  of 
Washington  and  Wyoming  read  as  foUows:  "At  any  time  after  the  lapse 
of  six  months."  Montana  and  Wyoming  use  the  words  "eonrt  or 
judge"  in  place  of  "court."  Ida.  Bev.  St.  5621;  Mont.  C.  C.  P.  2830;  OkL 
Bev.  St.  1750;  8.  D.  Pro.  Gd.  802;  Wash.  Bal.  Cd.  6347  (Pierce's  Cd.  2671); 
Wyo.  Bey.  St.  4826. 

The  Nevada  Statute  Provides:  "At  any  time  after  the  lapse  of  three 
months  after  the  issuing  of  letters  testamentary  or  of  administration,  any 
heir,  devisee  or  legatee  may  present  his  petition  to  the  court,  praying  that 
the  legacy  or  share  of  the  estate  to  which  he  or  she  is  entitled  may  be 
given  to  him  or  her  upon  giving  bond  with  approved  security,  for  the  pay- 
ment of  his  or  her  proportion  of  the  debts  of  the  estate. '^  Nov.  Comp.  !«. 
2993. 

The  North  Dakota  Statute  Provides:  ''At  any  time  after  the  lapse  of  the 
time  limited  for  filing  claims,  any  heir,  devisee  or  legatee  may  present  hie 
petition  to  the  court  for  the  legacy,  or  share  of  the  estate  to  which  he  is 


658.  An  order  of  partial  distribu- 
tion must  be  based  on  the  finding  of 
the  existence  of  facts  essential  under 
sections  1358-1363,  Code  of  Civil  Pro- 
cedure, to  authorize  the  court  to  make 
the  order.  Estate  of  Hale,  121  Gal. 
127,  53  Pac.  429. 

Partial  distribution  may  be  made 
after  the  executrix  has  presented  her 
final  account,  but  before  it  has  been 
allowed,  where  the  legatees  execute  a 
proper  bond.  Estate  of  Phillips,  18 
Mont.  311,  45  Pac.  222. 

10  As  to  the  necessity  and  enforce- 
ment of  bonds,  see  section  535,  post. 

11  Estate  of  Foley,  24  Nev.  197,  51 
Pee.  834^  52  Pac  649. 


12  In  Estate  of  Straus,  144  GaL 
553,  77  Pac.  1122,  the  petitioner  for 
partial  distribution  was  the  assignee 
of  the  widow. 

In  Estate  of  Davis,  27  Mont  490, 
71  Pac.  757,  it  is  decided  that  where 
a  distributee  has  parted  with  his  share 
under  an  assignment  recognized  by 
the  court  and  by  the  assignor,  neither 
the  administrator  nor  another  dis- 
tributee can  object  to  such  share  be- 
ing paid  to  the  assignee. 

In  EsUte  of  Foley,  24  Nev.  197, 
51  Pac.  834,  it  is  decided  that,  on 
the  petition  of  a  widow,  the  court 
has  no  power  to  distribute  to  persons 
claiming  to  be  her  grantees. 
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thority  to  file  a  petition. ^^  But  it  is  no  objection  to  an  applica- 
tion that  it  is  filed  by  several  legatees  or  devisees  instead  of  by 
one.**  A  child  bom  out  of  wedlock,  who  claims  to  have  been 
legitimated,  may  petition  for  a  partial  distribution,  without  first 
having  established  his  heirship  in  the  proceedings  regularly  pro- 
vided therefor,  and  the  court  has  jurisdiction  on  the  hearing  of 
the  petition  to  determine  his  right  to  inherit.*' 

The  codes  make  no  attempt  to  prescribe  the  form  and  contents 
of  the  petition,  and  clearly  do  not  contemplate  or  require  elabor- 
ate pleadings  in  proceedings  for  partial  distribution.** 

§  632.  Notice  of  Application.*— Notice  of  the  application ' '  must 
be  given  to  the  executor  or  administrator,  personally,  and  to  all 

entitled,  to  be  given  to  Mm  upon  his  giving  bond  for  the  payment  of  his 
proportion  of  the  debts  of  the  estate."    N.  D.  Rev.  Cd.  8203. 

The  Oregon  Statute  ProYldes:  ''At  any  time  after  the  filing  of  the  first 
semiannual  account,  any  heir,  devisee,  or  legatee  may  apply  to  the  court, 
by  petition,  for  an  order  that  he  have  the  possession  and  rents  and  profits 
thereof  of  the  portion  of  the  real  property  to  which  he  may  be  entitled,  and 
that  payment  be  made  to  him  of  his  legacy  or  distributive  share  of  the 
personal  property  of  such  estate,  as  the  ease  may  be."  Or.  B.  ft  G.  Cd. 
1222. 

The  Utah  Statnte  Provides:  ''At  any  time  after  the  lapse  of  four  months 
from  the  issuance  of  letters  testamentary  or  of  administration,  any  heir, 
devisee  or  legatee  may  present  his  petition  to  the  court  for  the  distribution 
to  him  of  the  legacy  or  share  of  the  estate  to  which  he  is  entitled,  or  any 
person  to  whom  any  parcel  or  parcels  of  real  estate  left  by  deceased  may 
have  been  conveyed  by  the  heirs  or  devisees  of  the  deceased  may  present 
his  petition  to  the  court  for  the  distribution  to  him  of  such  real  estate  so 
conveyed.  Any  partial  distribution  aforesaid  may  be  made  upon  such  dis- 
tributee giving  bond  with  security  for  the  payment  of  his  portion  of  the 
debts  of  the  estate  aa  hereinafter  provided.  Notice  of  such  application 
for  partial  distribution  must  be  given."  Utah  Rev.  St  3948;  Utah  L. 
1901,  p.  181. 

18  Alcorn  v.  Buschke,  133  Gal.  655,  21  Pac.  976,  22  Pae.  742,  1028,  6  L. 

66  Pac  15 ;  In  re  LetelUer,  74  GaL  ^-  ^'  594. 

312    15  Pac   847  ^'  Estate  of  Murphy,  145  Gal.  464, 

'               '        '     .        -^     ^  .    ^^..  78  Pac.  960.    For  forms  of  petitions, 

14  Estate  of  Crocker,  105  GaL  368,  .^e- Estate  of  Levison,  98  GaL  654,  33 

88  Pac.  954.  Pac  726 ;  Estate  of  Crocker,  106  Cai. 

u  Estate  of  Jessup,  81  Gal.  408,      368,  88  Pae.  954. 
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persons  interested  in  the  estate;^^  in  the  same  manner"  as  on  the 
settlement  of  the  account  of  an  executor  or  administrator,  [b] 

§  533.    Objections  to  Application.'^ — ^At  the  time  named  in  the 
notice,  the  executor  or  administrator,^^  or  any  person  interested 


[b]  The  Calif omia  Statute  (O.  O.  P.  1669)  ProYides:  "Notice  of  tbe  ap- 
plication must  be  given  to  the  executor  or  administrator,  personalljr,  and 
to  aU  persons  interestbd  in  the  estate,  in  the  same  manner  that  notie«  is 
required  to  be  given  of  the  settlement  of  the  account  of  an  executor  or 
administrator."    En.  March  11,  1872. 

The  Arizona^  Idaho,  Montana,  Nevada^  Oklahoma,  South  Dakota  and 
Wyoming  Statutes  are  the  same  as  the  California,  except  that  Nevada  adds 
the  words  "or  as  the  court  may  direct"  to  end  of  the  section.  Ariz.  Bev. 
St.  1887;  Ida.  Bev.  St.  5622;  Mont.  C.  C.  P.  2831;  Nev.  Comp.  L.  2994; 
Okl.  Rev.  St.  1751;  S.  D.  Pro.  Cd.  303;  Wyo.  Rev.  St.  4827. 

The  North  Dakota  Statute  Provides:  "All  parties  interested  in  the  ea- 
tate  must  be  cited  as  in  other  cases."    N.  D.  Rev.  Cd.  8204. 

The  Oregon  Statute  Provldee:  ''Notice  of  the  application  shall  be  given 
to  the  executor  or  administrator  ten  days  before  the  term  at  which  it  is 
made."     Or.  B.  &  C.  Cd.  1223. 

The  Utah  Statute  is  set  forth  under  the  preceding  section. 

The  Washington  Statute  Provldee:  "Notice  of  the  application  shall  be 
given  to  the  executor  or  administrator,  and  to  all  persons  interested  in  the 
estate,  in  the  same  manner  that  notice  is  required  to  be  given  of  the  settle- 
ment of  the  account  of  the  executor  or  administrator."  Wash.  BaL  Cd. 
6348  (Pierce's  Cd.  2672). 


17  Unless  notice  of  an  application 
for  an  order  of  partial  distribution  to 
a  part  of  the  legatees  is  given  by 
posting,  ae  required  by  Code  of  Civil 
Procedure,  section  1633,  the  order  is 
unauthorized.  Estate  of  Mitchell, 
126  Cal.  248,  58  Pac.  549. 

A  decree  is  a  nullity  as  to  distribu- 
tees not  served  with  process,  or  ap- 
pearing in  the  action,  though  it  false- 
ly recites  such  service.  Estate  of 
Grider  (Cal.),  21  Pae.  532. 

Where  the  decree  shows  that  proof 
was  made  to  the  satisfaction  of  ^the 
court  that  notice  was  given  as  re- 
quired by  statute,  and  there  is  no  evi- 
dence in  the  record  on  appeal  that 


such  notice  was  not  given  in  doe 
form,  and  for  the  proper  time,  this 
will  be  taken  as  sufficient  and  eoa- 
elusive  evidence  of  the  fact  that  the 
necessary  notice  was  given.  Estate 
of  Sbarboro,  70  Cal.  147, 11  Pac  563. 

Where  all  nonresident  legatees  are 
represented  in  the  proceeding  by  at^ 
tomeys  and  by  the  executor,  who  is 
their  brother,  there  is  no  abuse  of  dis- 
cretion in  not  requiring  additional 
notice  to  be  given  to  them.  Estate 
of  Jessup,  81  CaL  408,  437,  21  Pac 
976,  22  Pac  742,  1028,  6  L.  R.  A. 
594. 

18  Estate  of  Young,  149  OiL  173, 
176,  85  Pac   145.    An   exeeutriz  ia 
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in  the  estate,^*  may  appear  and  resist  the  application,  [c]  If  one 
claims  the  property  sought  to  be  distributed  as  a  grantee*  of  an 
heir  or  devisee,  and  objects  on  these  grounds  to  the  making  of  a 
distribution  to  his  grantor,  the  distribution  should  be  denied 
or  suspended  until  the  rights  of  the  contestant  can  be  determined 
on  final  distribution  or  in  some  other  appropriate  proceeding.^ 

§  634.    Hearing  of  Application  and  Granting  of  Order.* — ^If  it 

appears  at  the  hearing  that  the  estate  is  but  little  indebted,  and 
that  the  distribution  can  be  made  without  loss  to  creditors,  the 
court  must  make  an  order  ^*  in  conformity  with  the  prayer  of  the 
applicant. [d]     Whether  an  estate  is  but  'Uittle  indebted,"  and 

[c]  The  Oalifomla  Statute  (O.  0.  P.  1660)  Provides:  "The  executor  or 
administrator,  or  any  person  interested  in  the  estate,  may  appear  at  the 
time  named  and  resist  the  application.''  En.  March  11,  1872.  Amd.  1907, 
991. 

The  Arizona  Statute  Provides:  "The  executor  or  administrator,  or  any 
person  interested  in  the  estate,  may  appear  at  the  time  named  and  resist 
the  application,  or  any  other  heir,  devisee  or  legatee  may  make  a  similar 
application  for  himself."    Ariz.  Bev.  St.  1888. 

The  Idaho,  Montana^  North  Dakota,  Oklahoma,  South  Dakota^  Washing- 
ton and  Wyoming  Statutes  are  the  same  as  the  Arizona,  except  that  North 
Dakota  has  the  words  "or  any  creditor"  after  the  word  ''administrator," 
and  Washington  does  not  contain  the  words  ''at  the  time  named."  Ida. 
Bey.  St.  5623;  Mont.  G.  C.  P.  2832;  N.  D.  Bev.  Cd.  8205;  Okl.  Bev.  St 
1752;  S.  D.  Pro.  Cd.  304;  Wash.  Bal.  Cd.  6349  (Pierce's  Gd.  2673);  Wyo. 
St.  4828. 

The  Nevada  Statute  Provides:  "The  executor  or  administrator,  or  any 
person  interested  in  the  estate,  may  appear  and  resist  the  application,  or 
any  other  heir,  devisee  or  legatee  may  make  a  similar  application  for  him- 
self or  herself."    Nev.  Gomp.  L.  2995. 

[d]  The  OaUfomla  Statute  (0.  O.  P.  1661)  Provides:  "If,  at  the  hearing, 
it  appears  that  the  estate  is  but  little  indebted,  and  that  the  share  of  the 

her  representative  capacity  is  not  en«  entitled    to    resist    distribution.    Es- 

titled  to  object  to  payment  to  lega-  tate  of  Wickersham,  138  CaL  355,  70 

tees  on  the  ground  that  they  have  for^  Pac.  1076. 

felted  their  right  to  the  legacies  by  ^  Grifi^  v.  Foley,  24  Nev.  291,  52 

an  alleged  violation  of  a  aoncontest  Pac.  1134,  53  Pae.  8. 

elause  in  the  wilL    Estate   of   Mur-  si  An  order  for  partial  distribution 

phy,  145  OaL  464,  78  Pae.  960.  was   held   proper   in   the    following 

19  Heirs,  legatees  and  executors  are  cases:  Estate  of  Mayhew,  4  GaL  App. 
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whether  distribution  can  be  made  ^'without  loss  to  creditors,** 
are  questions  of  fact  to  be  determined  by  the  court  upon  a  com- 
parison of  the  value  of  the  estate  with  the  amount  of  the  debts. 
To  authorize  the  order,  the  debts  must  appear  relatively  small 
compared  with  the  value  of  the  estate.  The  court  cannot  make 
a  partial  distribution,  even  in  the  absence  of  opposition,  no  mat- 
ter what  the  condition  of  the  estate  may  be  in  other  respects,  un- 
less the  indebtedness  is  small,  as  compared  with  the  value  of  the 
estate  and  the  share  of  the  applicant  may  be  allowed  without  loss 
to  creditors.^ 


party  applying  may  be  allowed  to  him  without  Ioh  to  the  ereditors  of  the 
estate,  the  court  must  make  an  order  in  conformity  with  the  prayer  of  the 
applicant,  requiring: 

"1.  Each  heir,  legatee,  or  deyisee,  obtaining  such  order,  before  reeeiT- 
ing  his  share,  or  any  portion  thereof,  to  execute  and  deliver  to  the  executor 
or  administrator  a  bond,  in  such  sum  as  may  be  designated  by  the  coart, 
or  a  judge  thereof,  with  sureties  to  be  approved  by  the  judge,  payable  to 
the  executor  or  administrator,  and  conditioned  for  the  payment,  whenoTer 
required,  of  his  proportion  of  the  debts  due  from  the  estate,  not  exceeding 
the  value  or  amount  of  the  legacy  or  portion  of  the  eatate  to  which  he  is 
entitled.  Where  the  time  for  filing  or  presenting  claims  has  expired,  and 
all  claims  that  have  been  allowed  have  been  paid,  or  are  secured  by  mort- 
gage upon  real  estate  suflcient  to  pay  them,  and  the  court  is  satisfied  that 
no  injury  can  result  to  the  estate,  the  court  may  dispense  with  the  bond; 

'^2.  The  executor  or  administrator  to  deliver  to  the  heir,  legatee,  or  dev- 
isee, the  whole  portion  of  the  estate  to  which  he  may  be  entitled,  or  only 
a  part  thereof,  designating  it. 

"If,  in  the  execution  of  the  order,  a  partition  is  necessary  between  two 
or  more  of  the  parties  interested,  it  must  be  made  in  the  manner  herein- 
after prescribed.    The  costs  of  these  proceedings  must  be  paid  by  the  ap- 


165,  87  Pac  417;  Estate  of  Dutard, 
147  Cal.  253,  81  Pac.  519;  Estate  of 
Straus,  144  GaL  653,  77  Pac  1122. 

Distribution  of  an  estate  prior  to 
the  payment  of  debts,  legacies  and 
expenses  will  not  be  granted  over  the 
protest  of  creditors,  where  the  money 
to  pay  the  same  is  not  proffered  in 
court.  Estate  of  Washburn,  148  GaL 
64,  82  Pae.  671. 

In  making  an  order  for  partial  dis- 
tribution to  legatees,  the  better  prae- 


tice  is  to  specify  therein  the  sum  to 
be  paid  each  legatee,  the  amount  of 
collateral  inheritance  tax  to  be  de- 
ducted therefrom.  It  is  error  not  to 
deduct  payments  previously  made 
thereon  by  the  executors,  which  are 
admitted  to  have  been  received  by  the 
legatees.  Estate  of  Mitchell,  121  GaL 
391,  53  Pac.  810. 

22  Estate  of  Ghesney,  1  GkL  App. 
80,  81  Pac.  679;  Estate  of  Hale,  121 
Gal.  127,  53  Pae.  429;  Estate  of 
Crocker,  105  GaL  368,  38  Pac  954. 
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Whether  or  not  the  application  is  resisted  by  those  interested 
in  the  estate,  the  burden  is  on  the  applicant  to  make  a  plenary 
showing  that  the  estate  is  but  little  indebted,  that  he  is  entitled 
to  the  share  he  asks,  and  what,  when  the  expenses  of  administra- 

plieant,  or  if  there  are  more  than  one,  must  be  apportioned  equally  among 
them.''    En.  March  11,  1872.    Amd.  1880,  102;  1907,  992. 

The  Arizona  Statnte  Provides:  ''If,  at  the  hearing,  it  appear  that  the 
estate  is  but  little  indebted,  and  that  the  share  of  the  party  applying  may 
be  allowed  to  him  without  loss  to  the  creditors  of  the  estate,  the  court  must 
make  an  order  in  eonformity  with  the  prayer  of  applicant,  requiring: 

''1.  Each  heir,  legatee  or  devisee  obtaining  such  order,  before  receiving 
his  share  or  any  portion  thereof,  to  execute  and  deliver  to  the  executor  or 
administrator  a  bond  in  such  sum  as  shall  be  designated  by  the  probate 
judge,  with  sureties  to  be  approved  by  the  judge,  payable  to  the  executor 
or  administrator,  and  conditioned  for  the  payment,  whenever  required,  of 
his  proportion  of  the  debts  due  from  the  estate,  not  exceeding  the  value 
or  amount  of  the  legacy  or  portion  of  the  estate  to  which  he  is  entitled. 

'*2,  The  executor  or  administrator  to  deliver  to  the  heir,  legatee  or  dev- 
isee the  whole  portion  of  the  estate  to  which  he  may  be  entitled,  or  only 
a  part  thereof,  designating  it.  If,  in  the  execution  of  the  order,  a  partition 
is  necessary  between  two  or  more  of  the  parties  interested,  it  must  be  made 
in  the  manner  hereinafter  prescribed.  The  costs  of  these  proceedings  shall 
be  paid  by  the  applicant,  or  if  there  be  more  than  one,  shall  be  apportioned 
equaUy  amongst  them."    Ariz.  Be  v.  St.  1889. 

The  Idaho,  Montana*  Oklahoma,  Soutli  Dakota  and  Wyoming  Statutes 
are  the  same  aa  the  Arizona,  except  that  in  place  of  the  words  ''probate 
judge,"  Montana  has  the  words  "court  or  judge";  South  Dakota,  "county 
judge";  and  Wyoming,  "court,  or  a  judge  thereof."  Ida.  Bev.  St.  5624; 
Mont.  C.  G.  P.  2833;  Okl.  Bev.  St.  1753;  S.  D.  Pro.  Cd.  305;  Wyo.  Bev.  St. 
4829. 

The  Montana  Statute  also  Provides:  "At  any  time  after  the  lapse  of 
one  year  from  the  issuance  of  letters  testamentary,  or  of  administration, 
any  heir,  devisee,  or  legatee  may  present  his  or  her  petition  to  the  court 
or  judge  for  the  distribution  of  the  net  proceeds  of  the  share  of  the  said 
estate  to  which  he  or  she  will  be  entitled.  Notice  of  the  application  must 
be  given,  as  required  by  section  2831.  The  executor  or  administrator,  or 
any  other  person  interested  in>  the  estate,  may  appear  at  the  time  named 
and  resist  the  application,  or  any  other  heir,  devisee,  or  legatee  may  make 
a  similar  application  for  himself.  If  at  the  hearing  it  appear  that  the  es- 
tate is  but  little  indebted,  and  that  the  share  of  the  party  applying  may 
be  allowed  to  him  without  loss  to  the  creditors  of  the  estate,  the  court  or 
judge  must  make  an  order  in  eonformity  with  the  prayer  of  the  applicant, 
requiring: 

"1.  Each  heir,  devisee,  or  legatee,  obtaining  such  order,  before  receiving 
his  share  or  any  portion  thereof,  to  execute  and  deliver  to  the  executor  or 
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tion  are  paid,  his  share  will  amount  to.  No  default  can  be  taken. 
The  court  should  proceed  with  great  caution  in  deciding  that  dis- 
tribution can  safely  be  made,  for  in  its  discretion  rests  the  pro- 
tection of  the  persons  interested  in  the  estate;  and  when  it  de- 
cides that  the  condition  of  an  estate  will  not  warrant  a  distribu- 
tion, its  decision  will  rarely  be  reversed  on  appeal.^    In  determin- 

adminifltrator  a  bond,  in  such  aum  as  shall  be  designated  by  the  court  or  a 
judge,  with  sureties  to  be  approved  by  the  judge,  payable  to  the  exeeaior 
or  administrator,  and  conditioned  for  the  payment,  whenever  required,  of 
his  proportion  of  the  debts  due  from  the  estate,  not  exceeding  the  amomit 
or  portion  of  the  proceeds  of  the  estate  which  he  has  received;  provided, 
that  where  the  time  for  filing  or  presenting  claims  haa  expired,  and  all 
claims  that  have  been  allowed  have  been  paid,  or  are  secured  by  mortgage 
upon  real  estate  sufficient  to  pay  them,  and  the  court  or  judge  is  satisfied 
that  no  injury  can  result  to  the  estate,  the  court  or  judge  may  dispense 
with  the  bond. 

**2,  The  executor  or  administrator  to  deliver  to  the  heir,  legatee,  or  dev- 
isee the  proceeds  of  the  estate  to  which  he  may  be  entitled,  or  only  a 
part  thereof,  designating  it.    If,  in  the  opinion  of  the  court,  or  judge,  it  be 
necessary,  in  order  to  ascertain  the  proceeds  that  any  or  all  of  the  heirs, 
legatees,  or  devisees  may  be  entitled,  [to]  that  the  interest  of  any  heir, 
legatee,  or  devisee  in  one  or  more  pieces  or  parcels  of  property  of  the  es- 
tate shall  be  determined  or  ascertained,  the  court  or   judge   may   suspend 
proceedings    and    direct  the  petitioner  or  petitioners  to  take  proceedings 
under  section  2840  of  this  code  to  ascertain  the  interest  the  petitioner  or 
petitioners  will  have  under  the  will  in  any  piece  or  parcel  of  property.     The 
order  must  describe  the  property  in  relation  to  which  proceedings  are  to  be 
taken.    Whenever  anj  bond  has  been  executed  and  delivered,  proceedings 
upon  any  such  bond  may  be  taken  under  section  2834.    The  cost  of  these 
proceedings  shall  be  paid  by  the  applicant,  or  if  there  be  more  than  one, 
shall  be  apportioned  equally  between  them."    Mont.  C.  C.  P.  2835. 

The  Nevada  Statute  Provldfls:  ''If,  on  the  hearing,  it  appears  that  the 
estate  is  but  little  indebted,  and  that  the  share  or  shares  of  the  party  or 
parties  petitioning  may  be  allowed,  without  injury  to  the  creditors  of  the 
estate,  the  court  shall  make  a  decree  in  conformity  to  the  prayer  of  the 
applicant  or  applicants;  provided,  that  each  one  of  them  shall  first  execute 
and  deliver  to  the  executor  or  administrator  a  bond  in  such  sum  as  shall 
be  designated  by  the  court  or  judge,  and  with  sureties  to  be  apivoved  by  the 

»  EsUte  of  Painter,  115  CaL  635,  dent,  was  embraced  in  an  agreement 
47  Pac.    700.    In   a  proceeding   for      ^^^^  ^  ^^^^  ^^^    ^    ^^^ 


heirs  for  a  distribution  of  the  estate. 


partial  distribution,  the  question  is 
not  properly  before  the  court  to  de- 
termine whether  aU  the  property,  or      Estate  of  Foley,  24  Nov.  197,  61  Pae. 

only  separate  property  of  the  dece-      83^ 
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ing  the  propriety  of  a  partial  distribution,  the  court  should, 
among  other  things,  consider  claims  in  litigation  against  the 
estate,^  and  the  expenses  of  closing  the  administration,  including 
the  commissions  of  the  executor  and  his  attorneys.^  However, 
the  fact  that  an  action  is  pending  against  the  estate  on  a  re- 
jected claim  does  not  necessarily  preclude  the  payment  of  a 
legacy.^  Neither  does  the  fact  that  the  actual  money  in  the 
hands  of  an  executor  is  no  more  than  the  amount  of  his  com- 

judge.  Bueh  bond  shaU  be  made  payable  to  the  executor  or  administrator 
and  conditioned  for  the  payment  by  the  heir,  devisee  or  legatee  whenever 
required  of  hit  or  her  proportion  of  the  debts  of  the  estate."  Nev.  Comp. 
L.  2996. 

"Such  decree  may  direct  the  executor  or  administrator  to  deUver  to  the 
petitioner  or  petitioners  the  whole  portion  of  the  estate  to  which  he,  she 
or  they  may  be  entitled,  or  a  part  only  thereof/'    Nev.  Comp.  L.  2997. 

"If  in  the  execution  of  such  decree  any  partition  be  necessary  between 
two  or  more  of  the  parties,  it  shall  be  made  in  the  manner  hereinafter  pre- 
scribed."   Nev.  Comp.  L.  2998. 

"The  costs  of  such  proceedings  shall  be  paid  by  the  applicant,  or  if 
there  be  more  than  one,  shall  be  apportioned  equally  amongst  them."  Nev. 
Comp.  L.  2999. 

The  North  Dakota  Statute  Provides:  "If  at  the  hearing  it  appears  that 
the  share  of  the  party  applying  may  be  allowed  to  him  without  loss  to  the 
creditors  of  the  estate,  the  court  must  make  an  order  in  conformity  with 
the  prayer  of  the  applicant,  requiring:"  The  two  subdivisions  contained 
in  the  remaining  portion  of  the  section  are  the  same  as  the  Arizona  statute. 
N.  D.  Bev.  Cd.  8206. 

The  Oregon  Statute  Provides:  "If  upon  the  hearing  it  appear  that  the 
estate  is  but  little  in  debt,  the  court  in  its  discretion  may  grant  the  peti- 
tion or  some  part  thereof,  upon  the  condition  that  such  applicant  file  with 
the  clerk,  within  a  time  in  the  order  specified,  an  undertaking,  with  one  or 
more  sufficient  sureties,  for  the  benefit  of  whom  it  may  concern,  in  a  sum 
double  the  value  of  such  real  property,  legacy,  or  distributive  share,  to  be 
void  upon  the  condition  that  such  heir,  legatee,  or  devisee  will  pay,  when 
required,  his  proportion  toward  satisfying  any  claim  against  the  estate." 
Or.  B.  ft  G.  Cd.  1223. 

"The  sureties  in  such  undertaking  shall  have  the  same  qualifications  as 
sureties  in  bail  upon  arrest,  and  shaU  justify  before  the  court  or  judge 

M  Estate  of  Hale,  121  GaL  129,  53       tombstones,  as  provided  in  the  wiU, 

Pm-  ^29-  in  Estate  of  Chesney,  1  CaL  App.  30, 

90  Estate  of  Btiaus,  144  Cal.  553,      ^^  p^^  ^^g^ 

77  Pac  1122.    The  court    was   held 

not  required  to  consider  the  amount  "  Estate  of  Cheeney,  1  OaL  App. 

that  might  bo  required  for  erecting      30,  81  Pac  679. 
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missions.^  In  determining  the  amount  of  money  in  the  hands 
of  the  executor  available  for  the  payment  of  a  legacy,  the  court 
is  not  required  to  take  into  consideration  the  whole  amount  of 
the  collateral  inheritance  tax,  but  in  fixing  the  amount  to  be 
paid  the  legatee,  the  court  should  deduct  therefrom  its  propor- 
tion of  the  tax.2* 


thereof  in  like  manner.    The  costs  of  the  proceeding  shall  be  paid  by  the 
applicant. ' '    Or.  B.  ft  G.  Cd.  1224. 

The  Utah  Statute  Provides:  "If,  at  the  hearing,  it  appears  that  the  es- 
tate is  but  little  indebted,  and  that  the  share  of  the  party  appljin^,   as 
aforesaid,  may  be  allowed  to  him  without  loss  to  the  creditors  of  the   es- 
tate, the  court  must  make  an  order  in  conformity  with  the  prayer  of  the 
applicant  requiring:  1.  Each  heir,  legatee  or  devisee  obtaining  such  order 
before  receiving  his  share  or  any  portion  thereof,  and  each  grantee  of  the 
heirs  or  devisees  obtaining  such  order  before  receiving  distribution  of  the 
real  estate  granted  to  him  as  aforesaid,  to  execute  and  deliver  to  the  exec- 
utor  or  administrator  a  bond  in  such  sum  as  shall  be  designated  by  the 
court,  with  sureties  to  be  approved  by  the  judge  or  court,  payable  to  the 
executor  or  administrator  and  conditioned  for  the  payment  whenever  re- 
quired of  his  proportion  of  the  debts  due  from  the  eatate  not  exceeding 
the  value  or  amount  of  the  legacy  or  portion  or  parcel  of  the  estate  dis- 
tributed to  him  hereunder;  2.  The  executor  or  administrator  to  deliver  to 
the  heir,  legatee  or  devisee  or  grantee  as  aforesaid  the  whole  portion  of 
the  estate  distributed  to  him  as  aforesaid,  designating  it.    If  in  the  execu- 
tion of  the  order  a  partition  is  necessary  between  two  or  more  of  the  par- 
ties interested  it  must  be  made  in  the  manner  hereinafter  prescribed.    The 
costs  of  these  proceedings  shall  be  paid  by  the  applicant  or  if  there  be  more 
than  one,  shall  be  apportioned  equally  among  them.    When  any  sneh  par- 
tial distribution  shall  be  made  as  hereinabove  provided  the  title  to  the 
estate  so  distributed  shall  be  freed  from  the  claims  of  creditors  and  from 
the  debts,  expenses  and  obligations  of  the  estate  and  of  the  adminiatratios 
thereof."    Utah  L.  1901,  p.  181;  Utah  Bev.  St.  3949. 

The  Washington  Statute  Provides:  "If,  on  the  hearing,  it  appear  to  the 
court  that  the  eatate  is  but  little  in  debt,  and  that  the  share  of  the  parties 
applying,  may  be  allowed  without  injury  to  the  creditors  of  the  estate,  the 
court  shall  make  a  decree  in  conformity  with  the  prayer  of  the  applicant 
or  applicants:  Provided,  Each  one  of  them  shall  first  execute  and  deliver 
to  the  executor  or  administrator,  a  bond  in  such  sum  as  shall  be  designated 
by  the  superior  court,  and  with  sureties  to  be  approved  by  the  judge  there- 
of, to  the  executor  or  administrator,  conditioned  for  the  payment  by  the 
devisee  or  legatee,  whenever  required,  of  his  proportion  of  the  debts  due 
from  the  estate."    Wash.  Bal.  Od.  6350  (Pierce's  Od.  2674). 

"Such  decree  may  order  the  executor  or  administrator  to  deliver  to  the 
heir,  devisee  or  legatee,  the  whole  portion  of  the  estate  to  which  he  may 

27  Estate  of  Dunne,  65  Cal.  378,  4  28  Estate  of  Chesney,  1  GaL  Appu 

Pac.  379.  80,  81  Pac  679. 
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§  636.  Bond  from  Distributee  for  Payment  of  Debts.*— Each 
distributee,  before  receiving  his  share  or  any  portion  thereof,  must 
give  bonds  for  the  payment  of  his  proportion  of  the  debts  of  the 
estate,^  except  that  when  the  time  for  presenting  claims  has 
expired,  and  all  approved  claims  have  been  paid,  or  are  secured 
by  mortgage  upon  real  estate  sufficient  to  pay  them,  the  court 
has  a  discretion  to  dispense  with  the  bond.^  The  manner  of 
enforcing  liability  on  the  bond  is  prescribed  by  the  code.[e] 

be  entitled,  or  onl^  a  part  thereof."    Wash.  Bal.  Cd.  6351  (Pierce's  Cd.- 
2675). 

''If,  in  the  execution  of  such  decree,  any  partition  be  necessary  between 
two  or  more  of  the  parties  interested,  it  shall  be  made  in  the  manner  here- 
inafter prescribed.''    Wash.  Bal.  Cd  6352  (Pierce's  Cd.  2676). 

"The  costs  of  the  proceedings  authorized  by  the  preceding  section,  shaU 
be  paid  by  the  applicant,  or  if  there  be  more  than  one,  shall  be  equally  ap- 
portioned, among  them."    Wash.  Bal.  Cd.  6353  (Pierce's  Cd.  2677). 

[e]  The  Oalifomia  Statute  (O.  O.  P.  1662)  Provides:  "When  any  bond 
has  been  executed  and  delivered  under  the  provisions  of  the  preceding  sec- 
tion, and  it  is  necessary  for  the  settlement  of  the  estate  to  require  the 
payment  of  any  part  of  the  money  thereby  secured,  the  executor  or  admin- 
istrator must  petition  the  court  for  an  order  requiring  the  payment,  and 
have  a  citation  issued  and  served  on  the  party  bound,  requiring  him  to  ap- 
pear and  show  cause  why  the  order  should  not  be  made.  At  the  hearing, 
the  court,  if  satisfied  of  the  necessity  of  such  payment,  must  make  an  order 
accordingly,  designating  the  amount  and  giving  a  time  within  which  it 
must  be  paid.  If  the  money  is  not  paid  within  the  time  aUowed,  an  action 
may  be  maintained  by  the  executor  or  administrator  on  the  bond."  En. 
March  11,  1872. 

Tbe  Arizona,  Idalio,  Montana*  North  Dakota,  OUahoma*  and  Sontli  Da- 
kota Statutes  are  the  same  as  the  California,  except  that  Montana  adds  the 
words  "or  judge"  after  the  word  "court"  in  each  instance.  Ariz.  Bev. 
St.  1890;  Ida.  Bev.  St.  5625;  Mont.  C.  C.  P.  2834;  N.  D.  Bev.  Cd.  8207; 
Okl.  Bev.  St.  1754;  S.  D.  Pto.  Cd.  306. 

The  Nevada  Statute  Provides:  "Whenever  any  bond  has  been  exe- 
cuted and  delivered  as  above  described,  and  the  executor  or  administrator 

S9  See    statutes    under    preceding      are  unpaid  and  not  secured,  it  is  er- 

■^**®^*  ror  to  order  payment  of  legacies  >yith- 

oo*"^^"*!*  «' ^•^^'^'1'  ^«  y-  «^'      out  requiring  bonds  from  the  legatees, 
33  Pac.  726;  Estate  of  Crocker,  105        ,       ,     .      .       .-,.,.. 

CaL  368,    38    Pac    954;    Estate    of       *^^"«^  *^*  ^^  '^'  ^*^«  "^^^  ^ 
Chesney,  1  (M.  App.  30,  81  Pac.  679.      expired.    Estate  of  MiteheU,  121  GsL 

Where  debts  that  have  been  allowed      Z91f  63  Pae.  810. 
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Clearly,  the  court  should  see  that  there  are  sufficient  assets  to 
meet  the  demands  of  creditors  without  recourse  to  the  bond.  The 
bond  is  intended  only  as  additional  security  against  unforeseen 
liabilities  and  errors  of  judgment,  and  in  no  wise  as  a  substitute 
for  the  lien  of  the  creditors  on  the  assets  of  the  estate.*^ 

§  636.  Appeal  finom  Order  of  Distribution.— Parties  entitled  to 
resist  an  application  for  partial  distribution  are  within  the  elass 
to  whom  the  right  of  appeal  is  assured.^  Accordingly,  an 
executor  or  general  administrator  may  appeal  from  a  decree  of 

shall  sseertam  that  it  is  necessary  for  the  settlement  of  the  estate  to  re- 
quire the  payment  of  any  part  of  the  money  thereby  secared,  he  ahaO 
petition  the  court  for  an  order  requiring  the  payment,  and  cause  a  cita- 
tion to  be  issued  and  served  upon  the  party  bound,  requiring  him  or  her, 
at  a  time  and  place,  not  more  than  ten  days  after  the  date  of  the  eit&tion, 
to  be  stated  therein,  to  appear  and  show  cause  why  an  order  shall  not  be 
made.  At  the  hearing  the  court,  if  satisfied  of  the  necessity  for  such  pay- 
ment to  be  made,  shall  make  an  order  accordingly,  designating  the 
aipount,  and  giving  a  time  in  which  it  shall  be  paid.  If  the  money  be  not 
paid  within  the  time  allowed,  an  action  may  be  maintained  by  the  exec- 
utor or  administrator  on  the  bond."    Nev.  Comp.  L.  3000. 

The  Oregon  Statute  Provides:  ''If,  after  the  giving  of  such  undertaking, 
it  shall  become  necessary  to  satisfy  any  claim  against  the  estate,  to  re- 
quire the  payment  of  all  or  any  part  of  the  sum  therein  specified,  it  shall 
be  the  duty  of  the  executor  or  administrator  to  apply  by  petition  to  the 
court  for  a  decree  to  that  effect.  Notice  of  the  application  shall  be  given 
to  the  party  filing  the  undertaking  ten  days  before  the  term  at  which  the 
application  is  made."    Or.  B.  ft  G.  Cd.  1225. 

''If,  upon  the  hearing,  it  appear  necessary  and  proper  that  such  pay- 
ment should  be  made,  the  court  shall  decree  accordingly,  specifying  therein 
the  amount  to  be  paid,  and  within  what  time;  and  if  the  amount  be  not 
paid  within  the  time  specified,  the  decree  may  be  enforced  against  such 
party  and  the  sureties  in  the  undertaking,  by  execution,  in  the  same 
manner  as  a  decree  in  the  circuit  court."     Or.  B.  k  C.  Gd.  1226. 

The  Utah  Statute  Provides:  "If  it  becomes  necesaary  that  any  part 
of  any  such  bond  should  be  paid,  the  court,  after  notice  and  hearing, 
must  make  a  decree  accordingly,  designating  the  amount  and  giving  a 
time  within  which  the  payment  must  be  made.  If  the  money  is  not  paid 
as  ordered,  an  action  may  be  maintained  by  the  executor  or  adminis^ 
trator  on  the  bond."    Utah  Bev.  St  3950. 

The  Washington  Btatote  Provides:     "Whenever  any  bond  has  been  exe-    * 
euted  and  delivered  under  the  provisions  of  the  preceding  sections,  and  the 

n  Estate  of  Painter^  115  Qal  635,  tt  Estate  of  Davis,  27  Mont.  236^ 

47  Ptie.  700.  70  Pfte.  721« 
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partial  distribution ; '^  so  may  a  special  administrator  or  an  ad- 
ministrator with  the  will  annexed.^  The  appeal  must  be  taken 
within  sixty  days  after  the  entry  of  the  decree.^  Beneficiaries 
under  the  will  who  did  not  appear  and  resist  the  application  for 
his  distributive  share  by  one  claiming  as  heir  are  not  required 
to  be  served  with  notice  of  his  motion  for  a  new  trial  or  of  his 
appeal.^  But  devisees  who  appear  and  resist  an  application  for 
distribution  by  pretermitted  children  are  adverse  parties  entitled 
to  service  of  a  bill  of  exceptions  to  an  order  refusing  and  dis- 
missing the  application ;  and  in  the  absence  of  such  service  within 
the  time  required  by  law,  the  bill  of  exceptions  cannot  be  con- 
sidered on  appeal  from  the  order.^  The  reversal  on  appeal  of 
an  order  vacating  a  previous  order  denying  an  application  for 
partial  distribution  deprives  the  order  appealed  from  of  all  force 
and  vitality,  and  leaves  the  order  denying  the  petition  in  fuU 
force  and  effect  until  expressly  set  aside  or  reversed  on  appeal.^ 


executor  or  adminiatrator  shaU  ascertain  that  it  is  necessary  for  the  settle- 
ment of  the  estate,  to  require  the  payment  of  any  part  of  the  money 
thereby  secured,  he  shall  petition  the  -court  for  an  order  requiring  the  pay- 
ment, and  shall  have  a  citation  issued  and  served  on  the  party  bound,  re- 
quiring him  to  appear  and  show  cause  why  the  order  shall  not  be  made. 
At  the  hearing,  the  court,  if  satisfied  of  the  necessity  of  the  payment, 
shall  make  an  order  accordingly,  designating  the  amount  and  giving  the 
time  within  which  it  shall  be  paid;  and  if  the  money  be  not  paid  within 
the  time  allowed,  an  action  may  be  maintained  by  the  executor  or  admin- 
istrator on  the  bond.''    Wash.  Bal.  Cd.  6354  (Pierce's  Cd.  2678). 


88  Estate  of  Murphy,  145  Cal.  464, 
78  Pac.  960;  Estate  of  Eelley,  63 
Oal.  106;  Estote  of  Phillips,  18  Mont 
311,  45  Pac.  222.  Where  his  appeal 
is  frivolous,  he  is  personally  charge- 
able with  one  hundred  dollars  dam- 
ages for  the  delay  occasioned  thereby. 
Estate  of  Straus,  144  CaL  553,  77 
Pac.  1122. 

84  Estate  of  Welch,  106  CaX  427, 
89  Pac.  805;  Estate  of  Davis,  27 
Mont.  235,  70  Pftc  721. 


86  Estate  of  Fisher,  75  Cal.  523,  17 
Pac.  640. 

86  Estate  of  Byer,  110  CaL  556,  42 
Pac  1082.  That  a  motion  for  a  new 
trial  may  be  made  by  parties  who  re- 
sisted an  application  for  distribution, 
see  Estate  of  Davis,  27  Mont.  235,  70 
Pac.  721. 

87  Estate  of  Young,  149  CaL  173, 
85  Pac.  145. 

88  Estate  of  MitcheD,  126  CaL  248, 
68  Pko.  549. 
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ARTICLE  n. 

DISTRIBUTION  ON  PINAL  SETTLEMENT. 

538.  Proceedings  to  detennine  heirship. 

539.  Manner  of  making  distribution. 

540.  Death  of  infant  heir  pending  administration* 

541.  Beqnisites  and  validity  of  decree  of  distribution. 

542.  Operation  and  effect  of  decree. 

543.  Conclusiveness  of  decree — Collateral  attack. 
543a.  Appeal  from  and  reversal  of  decree. 

544.  Belief  from  decree  other  than  hj  appeaL 

545.  Enforcement  of  decree  against  executor. 

546.  Distribution  in  case  of  nonresident  testator. 

547.  Petition  and  notice  of  hearing. 

548.  Partition  of  estate. 

549.  Payment  of  taxes  before  distribution. 

550.  Extension  of  time  of  administration. 

551.  Discharge  of  executor  or  administrator. 

552.  Issuance  of  other  letters  after  final  settlement. 

§  638.  Proceedings  to  Detenoine  Heirship.* — ^Anyone  claim- 
ing to  be  an  heir  of  a  deceased  person,  or  entitled  to  share  in  the 
distribution  of  his  estate,  may,  any  time  after  the  expiration  of 
one  year  from  the  issuance  of  letters  testamentary  or  of  admin- 
istration, file  an  application  praying  the  court  to  ascertain  and 
declare  the  persons  to  whom  distribution  should  be  made  and 
their  rights  and  interests  in  the  estate.  The  procedure  for  thos 
determining  heirship  is  provided  in  detail  by  the  codes,  [a]  The 
proceeding,  while  partaking  in  form  of  the  nature  of  a  civil 
action,  is  not  such  in  fact;  it  is  a  ''special  proceeding,  and  is 

[a]  The  OaUfomla  Statute  (O.  0.  P.  1664)  Provides:  <<In  all  estatet 
now  being  administered,  or  that  may  hereafter  be  administered,  any  perfos 
claiming  to  be  heir  to  the  deceased,  or  entitled  to  distribution  in  whole 
or  in  any  part  of  such  estate,  may,  at  any  time  after  the  expiration  of  om 
year  from  the  issuing  of  letters  testamentary  or  of  administration  mpos 
such  estate,  file  a  petition  in  the  matter  of  such  estate,  praying  the  court 
to  ascertain  and  declare  the  rights  of  aU  persons  to  said  estate  and  all 
interests  therein,  and  to  whom  distribution  thereof  should  be  made.  Upos 
the  filing  of  such  petition,  the  court  shaU  make  an  order  directing  aernce 
of  notice  to  all  persons  interested  in  said  estate  to  appear  and  show  canMi 


•See  forms  nmmherg  S60-36S,  VoL  II. 
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embraced  within  the  scope  of  'matter  in  probate'  as  clearly  as 
the  proceeding  for  the  sale  of  real  property  to  pay  the  debts  of 
the  estate."^  The  court  is  limited,  in  the  exercise  of  its  juris- 
diction, to  the  terms  and  conditions  of  the  statute  authorizing 
the  proceeding.  Hence  it  has  no  power  to  entertain  a  petition 
within  less  than  one  year  after  the  issuance  of  letters.^    But  once 

on  a  day  to  be  therein  named,  not  less  than  sixty  days  nor  over  four 
months  from  the  date  of  the  making  of  such  order,  in  which  notice  shall 
be  set  forth  the  name  of  the  deceased,  the  name  of  the  executor  or  admin- 
istrator of  said  estate,  the  names  of  aU  persons  who  may  have  appeared 
claiming  any  interest  in  said  estate  in  the  course  of  the  administration  of 
the  same,  up  to  the  time  of  the  making  of  said  order,  and  such  other  per- 
sons as  the  court  may  direct,  and  also  a  description  of  the  real  estate 
whereof  said  deceased  died  seised  or  possessed,  so  far  as  known,  described 
with  certainty  to  a  common  intent,  and  requiring  all  said  persons  and  all 
persons  named  or  not  named,  having  or  claiming  any  interest  in  the  estate 
of  said  deceased,  at  the  time  and  place  in  said  order  specified,  to  appear 
and  exhibit,  as  hereinafter  provided,  their  respective  claims  of  heirship, 
ownership,  or  interest  in  said  estate,  to  said  court,  which  notice  shall  be 
served  in  the  saone  manner  as  a  summons  in  a  civil  action,  upon  proof  of 
which  service,  by  afftdavit  or  otherwise,  to  the  satisfaction  of  the  court, 
the  court  shaU  thereupon  acquire  jurisdiction  to  ascertain  and  determine 
the  heirship,  ownership,  and  interest  of  all  parties  in  and  to  the  property 
of  said  deceased,  and  such  determination  shall  be  final  and  conclusive  in 
the  administration  of  said  estate  and  the  title  and  ownership  of  said  prop- 
erty.- The  court  shaU  enter  an  order  or  decree  establishing  proof  of  the 
service  of  such  notice.  AU  persons  appearing  within  the  time  limited,  as 
aforesaid,  shall  file  their  written  appearance  in  person  or  through  their 
authorized  attorney,  such  attorney  filing  at  the  same  time  written -evidence 
of  his  authority  to  so  appear,  entry  of  which  appearance  shall  be  made  in 
the  minutes  of  the  court  and  in  the  register  of  proceedings  of  said  estate. 
And  the  court  shall,  after  the  expiration  of  the  time  limited  for  appear- 
ing as  aforesaid,  enter  an  order  adjudging  the  default  of  all  persons  for  not 
appearing  as  aforesaid,  who  shaU  not  have  appeared  as  aforesaid.  At  any 
time  within  twenty  days  after  the  date  of  the  order  or  decree  of  the  court 
establishing  proof  of  the  service  of  such  notice,  any  of  such  persons  so 
appearing  may  file  his  complaint  in  the  matter  of  the  estate,  setting  forth 
the  facts  constituting  his  claim  of  heirship,  ownership,  or  interest  in  said 
estate,  with  such  reasonable  particularity  as  the  court  onay  require,  and 
serve  a  copy  of  the  same  upon  each  of  the  parties  or  attorneys  who  shall 
have   entered  their  written  appearance   as  aforesaid,  if  such  parties   or 

1  Smith  V.  Westerfield,  88  Gal.  374,  tate  of  Joseph,  118  Cal.  660,  50  Fsc 

26  Pac.  206;   Estate  of  Burton,  93  768. 

Gal.    459,    29    Pac    36;    Estate     of  2  Smith  v.  Westerfield,  88  OaL  374, 

Blythe,  110  Gal.  226,  42  Pac  641;  Es-  26  Pac  206. 
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the  court  has  acquired  jurisdiction,  the  statutory  provisioiiB  as 
to  the  time  of  taking  future  steps  are  directory  merely.' 

The  statutes  authorizing  this  special  proceeding  for  the  de- 
termination of  heirship  do  not  preclude  the  persons  interested  in 
an  estate  from  agreeing  among  themselves  as  to  their  respective 
shares,  and  having  a  decree  entered  in  conformity  therewith.^ 

saeh  attorneys  reside  within  the  county;  and  in  ease  any  of  them  do  not 
reside  within  the  coanty,  then  service  of  snch  copy  of  said  complaint  shall 
be  made  npon  the  elerk  of  said  court  for  them,  and  the  clerk  shall  forth- 
with mail  the  same  to  the  address  of  snch  party  or  attorney  as  may  have 
left  with  said  elerk  his  postof&ce  address.    Such  parties  are  allowed  twenty 
days  after  the  service  of  the  complaint,  aa  aforesaid,  within  which  to  plead 
thereto,  and  thereafter  such  proceedings  shall  be  had  upon  such  complaint 
as  in  this  code  provided  in  ease  of  an  ordinary  civil  action;  and  the  issues 
of  law  and  of  fact  arising  in  the  proceeding  shall  be  disposed  of  in  like 
manner  as  issues  of  law  and  fact  are  herein  provided  to  be  disposed  of  ia 
civil  actions,  with  a  like  right  to  a  motion  for  a  new  trial  and  appeal  to 
the  supreme  court;  and  the  provisions  in  this  code  contained  regulating  the 
mode  of  procedure  for  the  trial  of  civil  actions,  the  motion  for  a  new  trial 
of  civil  actions,  statements  on  motion  for  a  new  trial,  bills  of  exception, 
and  atatoments  oa  appeal,  as  also  in  regard  to  undertakings  on  appeal,  and 
the  mode  of  taking  and  perfecting  appeals,  and  the  time  within  which 
such  appeals  shall  be  taken,  shall  be  applicable  thereto;  provided,  however, 
that  all  appeals  herein  must  be  taken  within  sixty  days  from  the  date  of 
the  entry  of  the  judgment  er  the  order  complained  of.    The  party  filing  the 
petition  as  aforesaid,  if  he  file  a  complaint,  and  if  not,  the  party  first  filing 
such  complaint,  shall,  in  all  subsequent  proceedings,  be   treated   as  the 
plaintiff  therein,  and  all  other  parties  so  appearing  shaU  be  treated  as  the 
defendants  in  said  proceedings,  and  all  such  defendants  shall  set  forth  is 
their  respective   answers   the   facts   constituting   their  claim  of   heirship, 
ownership,  or  interest  in  said  estate,  with  such  particularity  as  the  court 
may  require,  and  serve  a  copy  thereof  on  the  plaintiff.    Evidence  in  support 
of  all  issues  may  be  taken  orally  or  by  deposition,  in  the  same  manner  ai 
provided  in  civil  actions.    Notice  of  the  taking  of  such  depositions  shaU  be 
served  only  upon  the  parties  er  the  attorneys  of  the  parties  so  appearing 
in  said  proceeding.    The  court  shall  enter  a  default  of  all  persons  failing 
to  appear,  or  plead,  or  prosecute,  or  defend  their  rights,  aa  aforesaid;  asd 
upon  the  trial  of  the  issues  arising  upon  the  pleadings  in  sueh  proceeding, 
the  court  shall  determine  the  heirship  to  said  deceased,  the  ownership  of 
his  estate,  and  the  interests  of  each  respective  claimant  thereto  or  therein, 
and  persons  entitled  to  distribution  thereof,  and  the  final  determination  of 
the  court  thereupon  shall  be  final  and  conclusive  in  the  distribution  of  said 
estate,  and  in  regard  to  the  title  to  all  the  property  of  the  estate  of  said 


a  Estate  of  Sutro,  liS  CkL  4S7,  77  4  Estate  of  Davii,  27  Moot.  490,  71 

Pae.  iOa.  Pas.  767. 
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Neither  do  they  deprive  the  court  of  jurisdiction  to  determine 
the  question  of  heirship  on  the  hearing  of  an  application  for 
distribution;  the  court  then  has  power  to  determine  that  ques- 
tion, and  this  notwithstanding  an  heirship  contest  is  already 
pending  under  thid  section.'^ 

Heirship  proceedings  are  said  to  be  "clearly  intended  to  pro- 
vide the  means  by  which,  where  there  are  hostile  claimants  to 

deceased.  The  cost  of  the  proceedings  under  this  section  shall  be  appor- 
tioned in  the  discretion  of  the  court.  In  any  proceeding  under  this  section, 
the  court  may  appoint  an  attorney  for  any  minor  mentioned  in  said  pro- 
ceedings not  having  a  guardian.  Nothing  in  this  section  contained  shall  be 
construed  to  exclude  the  right  upon  final  distribution  of  any  estate  to  con- 
test the  question  of  heirship,  title,  or  interest  in  the  estate  so  distributed, 
where  the  same  shall  not  haye  been  determined  under  the  provisions  of 
this  section;  but  where  such  questions  shall  have  been  litigated  under  the 
provisions  of  this  section,  the  determination  thereof,  as  herein  provided 
shall  be  conclusive  in  the  distribution  of  said  estate. ' '    En.  Stats.  1885,  208. 

The  Arizona  and  Montana  Statutes  are  practically  the  same  as  the  Cali- 
fornia, except  that  Montana  inserts  the  words  ''or  judge"  after  the  word 
''court"  in  each  instance.  Ariz.  Bev.  St.  1891,  1892,  1893,  1894,  1895; 
Mont.  C.  C.  P.  2840,  2841,  2842. 

The  Idaho  Statute  Provides:  "In  all  estates  being  administered,  or  that 
may  hereafter  be  administered,  and  in  cases  of  estates  that  have  been  here- 
tofore administered  and  closed,  leaving  real  estate,  the  title  to  which  has 
not  been  detenmined  by  testament  duly  allowed  and  recorded,  whether  the 
owner  of  the  record  title  resided  in  this  state  or  otherwise;  also,  in  cases 
where  real  estate  has  been  left  by  any  deceased  person,  whether  a  resident 
of  this  state  or  elsewhere,  where  no  proceedings  have  been  had  in  this 
state  for  the  administration  of  such  estate;  any  person  claiming  to  be  heir 
to  the  deceased  or  entitled  to  distribution  in  full  or  in  any  part  of  such 
estate,  or  otherwise  interested  therein,  may,  at  any  time  after  the  expira- 
tion of  one  year  from  the  issuing  of  letters  testamentary  or  of  administra- 
tion upon  such  estate  in  cases  of  administration  either  had,  or  hereafter  to 
be  had,  and  within  one  year  after  the  death  of  the  owner  of  the  record 
title  to  such  real  estate  in  other  cases,  file,  in  the  probate  court  of  the 
county  where  such  estate  had  been  or  is  being  administered,  or  in  such 
other  cases  in  the  probate  court  of  any  county  wherein  any  such  real  es- 
tate is  situated,  a  petition  in  the  matter  of  such  estate,  praying  the  court 

B  Estate  of  Ozarart,  78  Cal.  109,  illegitimate    child    to    inherit,  in  ad- 

20  Pac.   367;    Estate  of  Sheid,   122  vanee  of  a  proceeding  under  this  sec- 

Cal.  528j  55  Pac.  328,  129  Cal.  172,  tion  for  the  determination  of  heirship. 

61  Pac.  920.     The  court  has  jurisdic-  Estate  of  Jessup,  81  Cal.  408,  21  Pac. 

tion  upon  a  petition  for  partial  dis-  976,  22  PIm.  742,  1028,  6  L.  B.  A. 

tribution  to  determine  the  right  of  an  694. 
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an  estate,  all  the  conflicting  rights  thereto  may  be  summarOy 
and  finally  determined  in  one  proceeding";*  but  they  ^'are  care- 
fully limited  to  the  ascertainment  and  determination  of  rights 
and  interests  claimed  in  privity  with  the  estate,  and  are  not  ap- 
plicable to  rights  or  titles  claimed  adversely  to  such  estate.  * ' '' 
The  court  has  jurisdiction  of  the  claims  of  assignees  of  an  heir. 


to  ascertain  and  declare  the  rights  of  aU  persons  to  said  estate  and  all 
interests  therein,  and  to  whom  distribution  thereof  should  be  made.     Upon 
the  filing  of  such  petition,  the  court  shall  make  an  order  directing  service 
of  notice  to  all  persons  interested  in  said  estate  to  appear  and  show  canae, 
on  a  day  to  be  therein  named,  not  less  than  sixty  days  nor  over  four 
months  from  the  date  of  the  cnaking  of  such  order,  in  which  notice  shall 
be  set  forth  the  name  of  the  deceased,  the  name  of  the  executor  or  ad- 
ministrator of  said  state,  the  names  of  all  persons  who  may  have  ap- 
peared claiming  any  interest  in  said  estate  in  the  course  of  the  adminis- 
tration of  the  same,  up  to  the  time  of  the  making  of  said  order,  and  math 
other  persons  as  the  court  may  direct,  and  also  a  description  of  the  real 
estate  whereof  said  deceased  died  seized  or  possessed,  so  far  as  known, 
described  with  certainty  to  a  common  intent,  and  requiring  all  said  persons, 
and  all  persons  named  or  not  having  or  claiming  any  interest  in  the  es- 
tate of  said  deceased,  at  the  time  and  place  in  said  order  specified,  to 
appear   and   exhibit,   as   hereinafter  provided,  their  respective   claims  of 
heirship,  ownership,  or  interest  in  said  estate,  to  said  court,  which  notice 
shall  be  served  in  the  same  manner  as  a  summons  ia  a  civil  action,  upon 
proof  of  which  service,  by  affidavit  or  otherwise,  to  the  satisfaction  of 
the  court,  the  court  shall  thereupon  acquire  jurisdiction  to  ascertain  and 
determine  the  heirship,  ownership,  and  interest  of  all  parties  in  and  to  the 
property  of  said  deceased,  and  such  determination  shall  be  final  and  con- 
clusive in  the  administration  of  said  estate,  and  the  title  and  ownership  of 
said  property. 

''The  court  shall  enter  an  order  or  decree  establishing  proof  of  the  ser> 
vice  of  such  notice.  All  persons  appearing  within  the  time  limited,  as  afore- 
said, shaU  file  their  written  appearance  in  person  or  through  their  au- 
thorized attorney,  such  attorney  filing  at  the  same  time  written  evidence 
of  his  authority  to  so  appear,  entry  of  which  appearance  shall  be  made  in 
the  minutes  of  the  court  and  in  the  register  of  proceedings  of  said  estate. 


«  Blythe  v.  Ayres,  102  CaL  254^ 
258,  36  Pac.  522;  Weidenhoft  T. 
Primm  (Wyo.),  94  Pac  453. 

7  Estate  of  Burton,  93  Cal.  459,  29 
Pac.  36;  Weidenhoft  v.  Primm 
(Wyo.),  94  Pac.  463.  "The  proceed- 
ing is  a  step  in  the  distribution  of  es- 
tates. The  purpose  is  to  determine 
the   heirship   and   ownership   of   the 


property  of  the  estate,  and  the  decree 
is  made  conclusive  only  in  distribu- 
tion and  of  title  to  property  of  the 
estate.  It  provides  no  means  of  de- 
termining adverse  claims,  or  what 
property  belongs  to  the  estate. ' '  Me* 
Donald  r.  McCoy,  121  Cal.  55,  72,  53 
Pac.  42L 
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''but  it  has  not  been  held  that  its  jurisdiction  extends  to  claims 
of  an  equitable  nature  against  the  legal  owner,  or,  in  other  words, 
to  trusts."*  The  court  acquires  jurisdiction  to  determine,  not 
only  the  heirship,  but  the  degrees  of  kinship  in  which  the 
separate  claimants  stand;  and  when  a  claimant  is  found  to  bear 
no  kinship  whatever  to  the  deceased,  a  finding  to  that  effect  is 
properly  made.*  No  provision  for  the  probate  of  a  will  is  made 
in  these  proceedings.^* 

When  the  pleadings  are  all  in,  the  subsequent  procedure  is  the 
same  as  in  ordinary  civil  actions.    Each  party  is  an  independent 

And  the  court  shaU,  after  the  expiration  of  the  ti^e  limited  for  appearing 
as  aforesaid,  [enter  an  order  adjudging  the  default  of  all  persons  for  not 
appearing  as  aforesaid],  who  shall  not  haye  appeared  as  aforesaid. 

"At  any  time  within  twenty  days  after  the  date  of  the  order  or  de- 
cree of  the  court  establishing  proof  of  the  service  of  such  notice,  any  person 
so  appearing  may  file  his  complaint  in  the  matter  of  the  estate,  setting 
forth  the  facts  constituting  his  claim  of  heirship,  ownership,  or  interest  in 
said  estate  with  such  reasonable  certainty  as  the  court  may  require,  and 
serve  a  copy  of  the  same  upon  each  of  the  parties  or  attorneys  who  shaU 
have  entered  their  written  appearance  as  aforesaid,  if  such  parties  or 
such  attorneys  reside  within  the  county;  and  in  case  any  of  them  do  not 
reside  within  the  county,  then  service  of  such  copy  of  said  complaint  shall 
be  made  upon  the  clerk  of  said  court  for  them,  and  the  clerk  shaU  forth- 
with mail  the  same  to  the  address  of  such  party  or  attorney  as  may  have 
left  with  said  clerk  his  postof&ce  address. 

' '  Such  parties  are  aUowed  twenty  days  after  the  service  of  the  complaint, 
as  aforesaid,  within  which  to  plead  thereto,  and  thereafter  such  pro- 
ceedings shaU  be  had  upon  such  complaint  as  in  this  code  provided  in  case 
of  an  ordinary  civil  action;  and  the  issues  of  law  and  of  fact  arising  in 
the  proceeding  shall  be  disposed  of  in  like  manner  as  issues  of  law  and  fact 
are  herein  provided  to  be  disposed  in  civil  actions:  Provided  however. 
That  aU  appeals  herein  must  be  taken  within  sixty  days  from  the  date  of 
the  entry  of  the  judgment  or  the  order  complained  of. 

''The  party  filing  the  petition  as  aforesaid,  if  he  file  a  complaint,  and  if 
not,  the  party  first  filing  such  complaint,  shall,  in  all  subsequent  proceed- 
ings, be  treated  as  the  plaintiff  therein,  and  all  other  parties  so  appearing 
shall  be  treated  as  the  defendants  in  said  proceedings,  and  all  such  defend- 
ants shall  set  forth  in  their  respective  answers  the  facts  constituting  their 
claim  of  heirship,  ownership,  or  interest  in  said  estate  with  such  particu- 
larity as  the  court  may  require,  and  serve  a  copy  thereof  on  the  plaintiff. 

8  More  V.  More,  133  Gal.  489,  494,  •  Estate  of  Blytbe,  112  Cbl.  689, 

es  Pac.  1044;  Estate  of  Burton,  93       ^  Pa«.  6. 

CaL  459.  29  Pac  3fi.  ^^  ^"****  ^'  Christensen,  135  CaL 

'  674,  68  Pac  112. 
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actor,  and  is  a  plaintiff  as  against  all  other  parties  whose  claims 
are  adverse,  regardless  of  whether  he  is  styled  plaintiff  or  de- 
fendant in  the  pleadings.^^  He  has  a  separate  and  independent 
right  to  conduct  his  case  according  to  his  own  judgment,  inclad- 
ing  the  right  to  cross-examine  the  witnesses  of  hostile  parties.^ 
The  proceeding  is  in  effect  a  controversy  between  the  heirs  to 
detei*mine  their  respective  shares,  wherein  the  administrator  has 
no  iaterest,  but  is  a  mere  officer  of  the  court,  holding  the  estate 
as  stakeholder,  to  be  delivered  to  those  whom  the  court  decides 

Evidence  in  support  of  all  issues  may  be  taken  orally  or  by  deposition,  in 
the  same  manner  as  provided  in  civil  actions. 

"Notice  of  the  taking  of  such  depositions  shall  be  served  upon  the 
parties,  or  the  attorneys  of  the  parties,  so  appearing  in  said  proceeding. 
The  court  shall  enter  a  default  of  all  persons  failing  to  appear,  or  plead, 
or  prosecute,  or  defend  their  rights  as  aforesaid;  and  upon  a  trial  of  the 
issues  arising  upon  the  pleadings  in  such  proceeding,  the  court  shaU  de* 
termine  the  heirship  to  said  deceased,  the  ownership  of  his  estate,  and  the 
interest  of  each  respective  claimant  thereto  or  therein,  and  persons  en- 
titled to  distribution  thereof,  and  the  final  determination  of  the  court  there- 
upon shall  be  final  and  conclusive  in  the  distribution  of  said  estate,  and  in 
regard  to  the  title  to  all  the  property  of  the  estate  of  said  deceased. 

"The  cost  of  the  proceedings  under  this  section  shall  be  apportioned  in 
the  discretion  of  the  court.  In  any  proceeding  under  this  section,  the 
court  may  appoint  an  attorney  for  any  oninor  mentioned  in  said  proeeed- 
ings  not  having  a  guardian.  Nothing  in  this  section  contained  shall  be 
construed  to  exclude  the  right  upon  final  distribution  of  any  estate  to  con- 
test the  question  of  heirship,  title,  or  interest  in  the  estate  so  distributed, 
where  the  same  shall  not  have  been  determined  under  the  provisions  of  this 
section;  but  where  such  question  shall  have  been  litigated,  under  the  pro- 
visions of  this  section,  the  determination  thereof  as  herein  provided  shall 
be  conclusive  in  the  distribution  of  said  estate. 

"If  it  shall  appear  on  the  trial  of  any  matter  under  this  act  that  the 
estate  of  any  deceased  owner  of  any  of  the  property  affected  thereby  has 
been  probated  in  any  other  state  or  territory,  or  foreign  country,  or  that 
any  probate  proceedings  in  said  estate  have  been  theretofore  had  in  any 
other  county  of  this  state,  any  final  order  or  decree  entered  in  any  such 
proceedings  either  in  this  state,  or  any  other  state,  or  in  any  foreign 
country  may  be  shown  in  evidence  by  a  duly  certified  copy  thereof,  and 
the  same  shall  have  full  faith  and  credit  and  the  detennination  of  the 
court  in  such  matter  shall  be  in  accordance  therewith,  anything  in  this  act 
to  the  contrary  notwithstanding:  Provided  however.  That  this  shall  not 
prevent  any  person  interested  in  any  such  property  from  showing  that  the 

11  Estate  of  Sasson,  141  CaL  33,  u  Estate  of  Easson,  127  GkL  4M^ 

74  Pae.  436.  69  Pao.  960, 
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are  entitled  thereto.  Although  made  a  formal  party,  he  haa  no 
right  to  litigate  the  claim  of  one  alleged  heir  against  another, 
and  consequently  cannot  propose  cross-interrogatories  to  be  an- 
nexed to  a  commission  issued  at  the  request  of  one  heir  to  take 
the  depositions  of  witnesses  in  support  of  his  claim.^^  The  ques- 
tion of  heirship  would  seem  a  proper  one  for  submission  to  a 
jury." 

It  is  the  duty  of  the  court  to  enter  a  default  against  all  parties 
failing  to  prosecute  or  defend  their  rights,  as  well  as  those  who 
fail  to  appear  or  plead.  Therefore,  where  one  who  claims  the 
entire  estate  as  against  the  other  parties  fails  to  appear  at  the 

court  which  rendered  the  decree  or  order  shown  by  such  certified  copy 
had  no  jurisdiction  to  render  the  same."  Ida.  Bess.  L.  1907,  pp.  333- 
336. 

The  North  Dakota  Statute  ProTldee:  "When  a  person  dies  leaving  real 
property  within  this  state,  which  he  has  not  disposed  of  by  wiU  and  there 
are  no  debts  of  the  decedent  which  are  payable  to  residents  of  this  state, 
after  the  expiration  of  one  year  from  the  date  of  his  death,  if  no  county 
court  of  this  state  has  acquired  jurisdiction  of  his  estate  for  the  purposes 
of  administration,  any  heir  or  other  person  deriving  title  from  or  through 
an  heir  or  heirs  of  such  decedent  may  present  to  the  county  court  of  the 
county  in  which  he  last  resided  or  if  he  was  not  a  resident  of  this  state 
at  the  time  of  his  death,  to  the  county  court  of  the  county  in  which  the  real 
property  or  sqime  part  thereof  is  situated  a  petition  alleging  the  facts 
which  authorize  the  special  proceeding,  according  to  the  foregoing  pro- 
visions with  a  particular  description  of  the  real  property,  and  stating  the 
interest  of  the  petitioner  and  the  interest  or  share  of  each  heir  according 
to  his  relationship  to  the  deceased  and  praying  for  a  decree  determining 
the  right  of  succession  to  the  property.  Upon  the  presentation  of  such  a 
petition  a  citation  shaU  be  issued  to  all  the  heirs  of  the  decedent."  N.  D. 
Bev.  Cd.  8040. 

"At  the  hearing  any  person  interested  may  appear  and  answer  the  pe- 
tition; but  this  section  does  not  affect  a  right  or  interest  of  any  person 
except  an  heir  unless  he  so  becomes  a  party  to  the  special  proceeding. 
The  answer  of  a  respondent  may  allege  any  valid  defense  to  the  petition, 
any  part  of  the  same  or  any  right  or  interest  which  the  respondent  claims 
in  the  property.  The  allegations  of  the  petition  must  be  established  to 
the  satisfaction  of  the  court  by  competent  testimony  before  a  decree  can 
be  entered  although  no  issue  is  joined  by  answer."    N.  D.  Bev.  Cd.  8041. 

"When  the  facts  are  established  to  the  satisfaction  of  the  court  a  de- 
cree shall  be  given  specifying  who  are  the  heirs  of  the  decedent  and  what 

18  Boach  V.  Coffey,  73  Cal.  281,  14  M  Estate  of  Sheid,  122  CaL  628, 

Pae.  840;  Estate  of  Healy,  137  CaL       55  Pae.  328. 
474,  70  Pae.  455. 
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trial,  after  the  refusal  of  her  motion  for  a  continuance,  and  offers 
no  evidence  in  support  of  her  claim,  it  is  proper  to  enter  a  nonsuit 
against  her  and  eliminate  her  claim  from  the  trial.^'  The  refusal 
to  open  a  default  at  the  instance  of  one  claiming  to  be  an  heir, 
who  had  never  been  in  the  state  and  who  did  not  know  of  the 
proceeding  until  after  the  default,  is  within  the  discretion  of  the 
court,  and  will  not  be  disturbed  on  certiorari.^' 

The  proceeding  is  regarded  as  in  rem,  and  sufficient  to  bar  the 
rights  of  all  persons  claiming  as  heirs,  whether  or  not  they  are 

are  the  interests  or  shares  of  the  parties,  respectively,  in  the  property  and  de- 
claring the  right  of  succession  accordingly."     N.  D.  Bev.  Od.  8042. 

''Such  decree  is  conclusive  upon  the  parties,  and  their  successors  in  in- 
terest, subject,  however,  to  such  disposition  of  the  property  as  may  be 
made  in  any  subsequent  proceeding  in  the  same  court  in  pursuance  of  the 
probate  of  a  will  or  grant  of  administration."    N.  D.  Bev.  Cd.  4043. 

"A  certified  copy  of  such  decree  may  be  recorded  in  the  office  of  the 
register  of  deeds  of  each  county,  in  which  the  real  property  is  situated  in 
the  manner  prescribed  by  law  for  recording  a  deed."  N.  D.  Bev.  Cd. 
8044. 

''The  costs  of  such  proceeding  are  the  same  as  required  to  be  paid  by 
petitioners  for  letters  testamentary  or  administration  and  must  in  every 
case  be  paid  by  the  petitioner."     N.  D.  Bev.  Cd.  8045. 

The  IJtali  Statute  Provides:  ''When  a  person  dies  .intestate  lea^ring 
real  property  within  this  state,  and  letters  of  administration  have  not  been 
applied  for,  any  heir  or  other  person  deriving  title  from  or  through  an 
heir  or  heirs  of  such  decedent,  may,  at  any  time  after  the  expiration  of 
one  year  from  the  decedent's  death,  present  to  any  court  that  would  have 
Jurisdiction  to  appoint  an  administrator  a  verified  petition  setting  forth 
the  name  and  residence  of  the  decedent,  the  date  of  his  death,  the  fact 
that  he  died  intestate,  the  names  and  addresses  of  the  heirs,  and  a  par- 
ticular description  of  the  real  property  of  the  decedent,  and  praying  for  a 
decree  determining  the  right  of  succession  to  the  same.  Upon  the  presen- 
tation of  such  petition,  notice  by  publication  shaU  be  given  and  notice 
mailed  to  aU  the  heirs  of  the  decedent."    Utah  Bev.  St.  3980. 

"When  the  facts  are  established  to  the  satisfaction  of  the  court,  a  de- 
cree shaU  be  given  specifying  who  are  the  heirs  of  the  decedent  and  what 
are  the  interests  or  shares  of  the  parties,  respectively,  in  the  property  and 
declaring  the  right  of  succession  accordingly.     Such  decree  is  conclusive 

16  Estate  of  Kasson,  141  Cal.  33,  matter,  deprive  the  court  of  jurisdie- 

74  Pac.  436.    An  order  adjudging  de-  tion.    Estate  of  Sutro,  143  CaL  487, 

fault,  but  adding  that  it  is  without  ^^  p^^  ^q2, 
prejudice   to    the   rights   of   persons 
who   have   petitions   for   distribution  ^®  Hitchcock  v.  Superior  Court,  73 

therein,  does  not,  by  such  additional      CaL  295,  14  Ftic  872. 
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named  in  the  complaint  or  served  with  summons.^''  The  final 
determination,  while  having  features  in  common  with  a  judgment, 
is  not  a  judgment  in  a  civil  action.  It  is  properly  entered  when 
spread  at  length  upon  the  minute-book  of  ;fche  court  in  probate ; 
it  need  not  be  entered  in  a  judgment-book.^^ 

An  appeal  from  a  determination  of  the  question  of  heirship 
must  be  taken,  if  at  all,  within  sixty  days  after  the  entry  of  the 
order  or  judgment.^^    A  woman  whose  claim  as  widow  of  the  de- 

upon  the  parties  and  their  successors  in  interest,  subject,  however,  to  sach 
disposition  of  the  property  as  may  be  made  in  any  subsequent  proceeding 
in  the  same  court  in  pursuance  of  the  probate  of  a  will  or  grant  of  ad- 
ministration. This  section  shaU  not  affect  a  right  or  interest  of  any  per- 
son except  an  heir  unless  he  becomes  a  party  to  the  special  proceeding." 
Utah  Bev.  St.  3981. 

"Any  creditor,  if  he  chooses,  may  present  his  claim  against  the  de- 
cedent at  any  such  hearing,  which,  if  allowed  by  the  court,  must  be  paid 
by  the  heirs  before  the  decree  is  made,  or,  at  the  option  of  the  court,  may 
be  declared  to  be  a  lien  upon  the  real  property  of  the  decedent  covered  by 
such  decree.  Any  heir  and  his  executors  and  administrators  shaU  be  liable 
to  any  creditor  for  such  part  of  any  claim  that  may  be  duly  allowed  in 
such  proceeding,  or  in  a  subsequent  probate  proceeding,  as  the  value  of  the 
property  received  by  such  heir  bears  to  the  whole  amount  of  real  property 
•0  distributed."     Utah  Bev.  St.  3982. 

The  Wyoming  Statute  ProvldeB:  ''In  aU  estates  now  being  admin- 
istered, or  that  may  hereafter  be  administered,  any  person  claiiming  to  be 
heir  to  the  deceased,  or  entitled  to  distribution  in  whole  or  in  any  part  of 
such  estate,  may,  at  any  time  after  the  expiration  of  one  year  from  the 
issuing  of  letters  testamentary  or  of  administration  upon  such  estate,  file 
a  petition  in  the  matter  of  such  eatate,  praying  the  eourt  to  ascertain  and 
declare  the  rights  of  all  persons  to  said  estate  and  all  interests  therein, 
and  to  whom  distribution  thereof  should  be  made."    Wyo.  Bev.  St.  4835. 

"Upon  the  filing  of  such  petition,  the  court  or  judge  shaU  make  an  order 
directing  service  of  notice  to  all  persons  interested  in  said  estate  to  ap- 
pear and  show  cause,  at  the  first  day  of  the  next  ensuing  term  of  the  court 
held  in  the  county  where  said  order  is  made,  in  which  notice  shall  be  set 
forth  the  name  of  the  deceased,  the  name  of  the  executor  or  administrator 
of  said  estate,  the  names  of  all  persons  who  may  have  appeared  claiming 

IT  Title  etc.  Bestoration  Co.  v.  Eer-  113,  30  Fiac.  1104;  Smith  v.  Wester- 

rigan,  150  Cal.  289,  307,  119  Am.  St.  field,  88  CaL  874,  26  Pac.  206;  Estate 

Bep.  199,  88  Pac.  366,  8  L.  B.  A.,  N.  ^  ^^^       g^  ^aL  571,  22  Pac.  908. 

a,  682.  '                        ' 

18  Estate  of  Blythe,  110  Cal.  226,  '^^*  *  "«^*  ^'  *PP«^  ^*»'  «« 
42  Pac.  641.  Weidenhoft    T.    Primm    (Wyo.),   94 

19  Estate   of  Westerfield,   96   CaL      Pac  453. 
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cedent  hai  been  adjudicated  against  lier  on  i4>peal  thereupon 
ceases  to  be  a  party  interested  in  the  estate,  and  sabseqnentlj 
cannot  maintain  an  appeal  from  a  decree  distribating  the  estate.^ 
The  court,  although  it  has  a  discretion  to  apportion  the  costs 
between  the  parties,  may  properly  tax  them  all  to  the  losini^ 
party.** 


9MJ  interest  in  eaid  estate  in  the  eoaTse  of  the  administiation  of  the 
ss  the  eonrt  or  judge  may  direct,  and  also  a  description  of  the  real  estate 
whereof  said  deeeased  died  seized  or  possessed,  so  far  as  known,  described 
with  eertaintj  to  a  common  intent,  and  requiring  all  said  persons,   and 
all  persons  named  or  not  named  having  or  claiming  anj  interest  in  the 
estate  of  said  deceased,  at  the  time  and  place  in  said  order  specified,  to 
appear  and  exhibit,  as  hereinafter  provided,  their  respective  claims  of  heir- 
ships, ownership,  or  interest  in  said  estate,  to  said  court,  which   notice 
shall  be  served  in  the  same  manner  as  a  summons  in  a  civil  action,  npon 
proof  of  which  service,  hj  ai&davit  or  otherwise,  to  the  satisfaction  of 
the  court,  the  court  shaU  thereupon  acquire  jurisdiction  to  ascertain  and 
determine  the  heirship,  ownership,  and  interest  of  all  parties  in  and  to  the 
property  of  said  deceased,  and  such  determination  shall  be  final  and  con- 
clusive in  the  administration  of  said  estate,  and  the  title  and  ownership  of 
said  property.    The  court  shall  enter  an  order  or  decree  establishing  proof 
of  the  service  of  such  notice."     W70.  Bev.  St.  4836. 

''AH  persons  appearing  within  the  time  limited,  as  aforesaid,  shall  file 
their  written  appearance  in  person  or  through  their  authorized  attorney, 
entry  of  which  appearance  shall  be  made  in  the  minutes  of  the  court  and 
in  the  resiater  of  proceedings  of  said  estate.  And  the  court  shall,  after  the 
expiration  of  the  time  limited  for  appearing  as  aforesaid,  enter  an  order 
adjudging  the  default  of  all  persons  for  not  appearing  as  aforesaid,  who 
shall  not  have  appeared  as  aforesaid.  In  any  proceedings  under  this  sec- 
tion, the  court  may  appoint  an  attorney  for  any  minor  mentioned  in  said 
proceedings,  not  having  a  guardian."     Wyo.  Bev.  St.  4837. 

"Nothing  in  sections  four  thousand  eight  hundred  and  thirty-five,  four 
thousand  eight  hundred  and  thirty-six  and  four  thousand  eight  hundred 
and  thirty-seven  contained  shall  be  construed  to  exclude  the  right  upon 
final  distribution  of  any  estate  to  contest  the  question  of  heirship,  title 
or  interest  in  the  estate  so  distributed,  where  the  same  shall  not  have  been 
determined  under  the  provisions  of  said  sections;  but  where  such  questions 
shall  have  been  litigated,  under  the  provisions  of  said  sections,  the  deter- 
mination thereof  as  herein  provided  shall  be  conclusive  in  the  distribution 
of  said  estate."    Wyo.  Bev.  St.  4838. 

»  Estate  of  Blythe,  108  Cal.  125,  ae  Pac.  522,  discussing  the  question 

41  Pac.  83;  112  Oil.  689,  45  Pac.  6;  ^^  ^^^  ^       ^^  aggrieved. 
Williams  v.  Savings  &  Loan  Society, 

183  Cal.  360,  361,  66  Pac.  822.     See,  **  Lin^r    ▼•    McChesn^,  141  OsL 

too,  Blythe  v.  Ayres,  102  Gal.  254,  351,  74  Pac  1034. 
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§  539.  Blaimer  of  Making  Distribution.*— Upon  the  settlement 
of  the  accounts  of  an  executor  or  administrator,  or  at  any  time 
thereafter,  the  court  must,  on  the  application  of  the  executor  or 
administrator,  or  of  any  heir,  devisee  or  legatee,  proceed  to  dis- 
tribute the  estate  among  the  persons  by  law  entitled  thereto,  [b] 
The  distribution  of  the  estate  and  the  settlement  of  accounts, 
therefore,  are  in  a  measure  distinct  from  each  other.  Distribution 
may  take  place  upon  the  settlement  of  the  final  account,  or  at  any 

[b]  The  OaUfomla  Statute  (O.  O.  P.  1665)  Provldee:  "Upon  the  final 
•ettlement  of  the  aecoante  of  the  executor  or  administrator,  or  at  any 
subsequent  time,  upon  the  application  of  the  executor  or  adminis- 
trator, or  of  any  heir,  legatee,  or  devisee,  the  court  must  proceed  to  dis- 
tribute the  residue  of  the  estate  in  the  hands  of  the  executor  or  admin- 
istrator, if  any,  among  the  persons  who  by  law  are  entitled  thereto;  and 
if  the  decedent  has  left  a  surviving  child,  or  the  issue  of  a  deceased  child, 
and  any  of  them,  before  the  dose  of  the  administration,  have  died  while 
under  age  and  not  having  been  married,  no  administration  on  such  de- 
ceased child's  estate  is  necessary,  but  all  the  estate  which  such  deceased 
child  was  entitled  to  by  inheritance  must,  without  administration,  be  dis- 
tributed as  provided  in  the  Civil  Code.  A  statement  of  any  receipts  and 
disbursements  of  the  executor  or  administrator,  since  the  rendition  of  his 
final  account,  must  be  reported  and  filed  at  the  time  of  xnaking  such  dis- 
tribution; and  a  settlement  thereof,  together  with  an  estimate  of  the  ex- 
penses of  dosing  the  estate,  must  be  made  by  the  court,  and  included  in 
the  order  or  decree,  or  the  court  or  judge  may  order  notice  of  the  settle- 
ment of  such  supplementary  account,  and  refer  the  same  as  in  other  cases 
of  the  settlement  of  accounts."    En.  March  11,  1872.    Amd.  1907,  992. 

The  Arizona  Statute  Provides:  ''Upon  a  final  settlement  of  the  accounts 
of  the  executor  or  administrator,  or  at  any  subsequent  time,  upon  the  appli- 
eation  of  the  executor  or  administrator,  or  of  any  heir,  legatee,  or  dev- 
isee, the  court  must  proceed  to  distribute  the  residue  of  the  estate  in  the 
hands  of  the  executor  or  administrator,  if  any,  among  the  persons  who  by 
law  are  entitled  thereto;  and  if  the  decedent  has  left  a  surviving  child, 
and  the  issue  of  other  children,  and  any  of  them,  before  the  close  of  admin- 
istration, have  died  while  under  age  and  not  having  been  married,  no  ad- 
ministration on  such  deceased  child's  estate  is  necessary,  but  all  the  estate 
which  such  deceased  child  was  entitled  to  by  inheritance  must,  without  ad- 
ministration, be  distributed  to  the  other  heirs  at  law.  A  statement  of  any 
receipts  or  disbursements  of  the  executor  or  administrator,  since  the  ren- 
dition of  his  final  accounts,  must  be  reported  and  filed  at  the  time  of  making 
such  distribution,  and  a  settlement  thereof,  together  with  an  estimate  of 
the  expenses  of  closing  the  estate,  anust  be  made  by  the  court  and  included 
in  the  order  or  decree;  or  the  court  or  judge  may  order  notice  of  the  settle* 
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subsequent  time.^  It  must  be  had  then,  if  applied  for,  even 
though  the  time  has  not  yet  expired  for  contesting  the  will.** 
But  it  cannot  be  had  at  an  earlier  date,^  or  before  the  admin- 
istration of  the  estate  is  completed.^  A  jpetition  for  final  dis- 
tribution may  be  filed  with  the  final  account.  However,  if  it  is 
not  filed  with  the  final  account,  but  pending  its  settlement,  it 
<sonfers  no  jurisdiction  on  the  court.^  A  petition  for  final  dis- 
tribution cannot  be  united  with  an  action  for  accounting  against 
a  distributee.^  The  executor  or  administrator  must,  at  the  time 
the  distribution  is  made,  file  a  statement  of  his  receipts  and  dis- 
bursements since  the  rendition  of  his  final  account.^ 


ment  of  such  supplementary  aeeount,  and  refer  the  same  as  in  other 
of  the  settlement  of  accounts."     Ariz.  Bev.  St.  1896. 

The  Idaho,  Montana  and  Oklahoma  Statutes  are  the  same  as  the  Arizona, 
except  that  Montana  adds  the  words  "or  judge"  after  the  word  "court" 
in  each  instance.  Ida.  Bev.  St.  5626;  Mont.  C.  C.  P.  2843;  Okl.  BeT.  St. 
1755. 

The  Nevada  Statute  Ptovides:  "When  an  executor  or  administrator 
flies  his  flnal  account,  with  a  petition  praying  for  the  aUowance  and  con- 
firmation thereof,  he  may  also  include  in  such  petition  a  prayer  for  the 
distribution  of  the  estate,  and  upon  the  settlement  and  allowance  of  the 
final  account  the  court  may  also  decree  a  distribution  of  the  reaidne 
of  the  estate,  if  any,  among  the  persons  who  are  by  law  entitled.  If  a 
final  account  be  settled  and  allowed  without  a  decree  of  distribution  the  exee- 
utor  or  administrator,  or  any  heir,  derisee  or  legatee,  or  assignee  or  grantee 
of  any  heir,  devisee  or  grantee,  at  tmy  time  thereafter,  may  petition  the 
court  for  a  decree  distributing  the  estate.  A  statement  of  the  receipts  and 
disbursements  of  the  executor  or  administrator  since  the  rendition  of  his  final 
account  shall  be  reported  and  filed  before  or  at  the  time  of  making  such  dis- 


ss Estate  of  Thayer,  1  GaL  App. 
104,  81  Pae.  658;  McAdoo  ▼.  Sayre, 
145  GaL  344,  78  Pac  874. 

28  In  re  Pritchett,  51  OaL  568,  52 
Gal.  94. 

24  Smith  ▼.  Westerfield,  88  Gal.  374^ 
379,  26  Pac  206. 

25  Estate  of  Washburn,  148  GaL  64, 
82  Pac.  671;  Abila  ▼.  Burnett,  33  GaL 
658.  Existence  of  uncollected  assets 
as  a  bar  to  the  right  to  final  distribu* 
tion.  Estate  of  Bicaud,  57  Gal.  421; 
BeUinger  ▼.  IngaUs,  21  Or.  191,  27 

1038. 


26  Estate  of  Sheid,  122  GkL  528,  55 
Pac.  328;  Estate  of  Goursen  (GaL), 
65  Pac.  965. 

27  In  re  Gook,  77  GaL  220,  11  Am. 
St.  Bep.  267,  17  Pac  923, 19  Pac  431, 
1  L.  B.  A.  567. 

28  The  supplemental  statement  re- 
quired of  the  administrator  after  the 
settlement  of  his  final  aeeount  is  not 
a  final  account  which  needs  to  be  filed, 
settled  and  allowed  before  the  Ailing 
of  the  petition  for  distribution.  Es- 
tate of  Sheid,  129  GaL  172,  61  Pae. 
920. 
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§  640.  Death  of  Infant  Heir  Pending  Administration. — ^If  the 
decedent  left  a  surviving  child,  or  the  issue  of  a  deceased  child, 
who,  before  the  close  of  the  administration,  has  died  while  under 
age  and  unmarried,  no  administration  on  the  estate  of  such  child 
is  necessary,  but  all  of  the  estate  to  which  he  is  entitled  must, 
without  administration,  be  distributed  in  accordance  with  the 
statute  of  succession.^ 

tribation,  unless  distribution  of  real  estate  only  be  made,  and  a  settle- 
ment thereof,  together  with  an  estimate  of  the  expenses  of  closing  the 
estate,  shall  be  made  by  the  court,  and  shaU  be  included  in  the  decree,  or 
the  court  or  judge  may  order  notice  of  the  settlement  of  such  supple- 
mentary account."    Nev.  Comp.  L.  3001. 

The  Kortli  Dakota  Statute  Provides:  ^'Upon  a  final  settlement  of  the 
accounts  of  the  executor  or  administrator  or  at  any  subsequent  time,  upon 
the  petition  of  the  executor  or  administrator,  or  of  any  heir,  legatee  or 
devisee,  the  court  must  proceed  to  distribute  the  residue  of  the  estate  in 
the  hands  of  the  executor  or  administrator  among  the  persons  who  by  law 
are  entitled  thereto;  and  if  the  decedent  has  left  a  surviving  child  and 
the  issue  of  other  children,  and  any  of  them  before  the  close  of  administra- 
tion have  died  while  under  age  and  not  having  been  married,  no  admin- 
istration on  such  deceased  child's  estate  is  necessary,  but  all  the  estate 
which  such  deceased  child  was  entitled  to  by  inheritance,  must  without 
administration  be  distributed  to  the  other  heirs  at  law.  A  statement  of 
any  receipts  and  disbursements  of  the  executor  or  administrator  since  the 
rendition  of  his  final  accounts  must  be  reported  and  filed  at  the  time  of 
making  such  distribution  and  a  settlement  thereof  together  with  an  esti- 
mate of  the  expenses  of  closing  the  estate  must  be  made  by  the  court  and 
included  in  the  order  or  decree;  or  the  court  or  judge  may  order  notice  of 
the  settlement  of  such  supplementary  account  and  refer  the  same  as  in  the 
other  cases  of  the  settlement  of  accounts."    N.  D.  Bev.  Gd.  8208. 

"Any  respondent  may  by  his  answer  controvert  the  allegations  of  the 
petition  and  claim  any  share  or  interest  which  he  believes  himself  entitled 
to  receive  and  pray  for  partition.  The  issues  so  joined  shaU  be  tried  and 
determined  by  the  court."     N.  D.  Bev.  Gd.  8209, 

The  Soiath  Dakota  Statute  is  the  same  as  section  8208  of  the  North 
Dakota.    8.  D.  Pro.  Gd.  307. 

The  Utah  Statute  Provides:  "Upon  the  final  settlement  of  the  accounts 
of  the  executor  or  administrator,  or  at  any  subsequent  time,  upon  the 
petition  of  the  executor  or  administrator  or  of  any  heir,  legatee,  or  devisee, 
and  upon  notice,  the  court  must  proceed  to  distribute  the  residue  of  the 
estate  in  the  hands  of  the  executor  or  administrator,  if  any,  among  the  per- 
sons who  by  law  are  entitled  thereto;  and  if  the  decedent  has  left  a  sur- 
viving child,  and  the  issue  of  other  children,  and  any  of  them^  before  the 

V  See    statutes    under     preceding  section. 
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§  641.  Sequiflites  and  Validity  of  Decree  of  DistributioxL^ — 
The  decree  of  final  distribution  should  name  the  distributees  and 
the  portions  to  which  they  are  entitled,  [c]  But  a  failure  to  do 
so,  although  manifestly  a  serious  defect,  does  not  render  the 
decree  inoperative  or  open  to  collateral  attack.*®  The  description 
of  land  in  a  decree  of  distribution  need  not  necessarily  be  so 
specific  that  the  land  can  be  identified  without  the  aid  of  extrinsic 
evidence ;  nor  is  it  fatal  to  a  description  that  it  is  false  in  part, 
if  what  remains  is  sufficient  for  the  purpose  of  identification.'^ 

**It  is  within  the  province  of  the  probate  court  to  define  the 
rights  of  all  who  have  legally  or  equitably  any  interest  in  the 

dose  of  the  administration,  have  died  while  under  age  and  not  having 
been  married,  no  administration  on  such  deceased  child's  estate  is  neces- 
sary, but  all  the  estate  which  such  deceased  child  was  entitled  to  hy  in- 
heritance, must,  without  administration,  be  distributed  to  such  child's 
heirs-at-law.  A  statement  of  any  receipts  and  disbursements  of  the  exec- 
utor or  administrator,  since  the  rendition  of  his  final  accounts,  must  be 
reported  and  filed  at  the  time  of  making  such  distribution,  and  a  settle* 
ment  thereof,  together  with  an  estimate  of  the  expenses  of  closing  the  es- 
tate, must  be  made  by  the  court,  and  included  in  the  order  or  decree,  or 
the  court  may  order  notice  of  the  settlement  of  such  supplementary  ae^ 
counts,  and  refer  the  same  as  in  other  cases  of  the  settlement  of  accounts." 
Utah  Bev.  St.  3953. 

The  Washington  Statate  Provides:  "Upon  the  settlement  of  the  account 
of  the  executor  or  administrator  or  at  any  subsequent  time,  upon  the  ap- 
plication of  the  executor  or  administrator,  or  any  heir,  devisee  or  legatee, 
the  court  shaU  proceed  to  distribute  the  residue  of  the  estate  among  the 
persons  who  are  by  law  entitled."    Wash.  Bev.  St.  6355  (Pierce's  Cd.  2679). 

[c]  The  Oalifomia  Statate  (O.  O.  P.  1666)  ProvldM:  "In  the  order  of 
[or]  decree,  the  court  must  name  the  persons  and  the  proportions  or  parts 
to  which  each  shall  be  entitled,  and  such  persona  may  demand,  sue  for,  and 
recover  their  respective  shares  from  the  executor  or  administrator,  or  any 
person  having  the  same  in  possession.  Such  order  or  decree  is  conclusive 
as  to  the  rights  of  heirs,  legatees,  or  devisees,  subject  only  to  be  reversed, 
set  aside,  or  modified  on  appeal."    En.  March  11,  1872. 

The  Arisona^  IdAho,  Hontana,  Oklahoma^  South  Dakota^  and  Wyoming 
Statutes  are  the  same  as  the  California,  except  that  Montana  does  not  con- 
to  Jewell  V.  Pieree,  120  Gal.  79,  52      344,  21  Pac.  15,  28  Pae.  314.    A  da- 
Pac.  182.  cree    sufftciently    describes    property 

SI  Wheeler  v.  Bolton,  66  Cal.  83,  4  when  it  names  it  as  the  whole  of  the 
Pac.  891;  Smith  v.  Biscailuz,  83  CaL      B.  ranch,  which  was  purchased  by  da- 
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estate,  derived  from  the  will,  whether  they  are  entitled  to  any 
present  enjoyment,  or  their  interests  are  contingent."  ^  A  decree 
of  distribution,  however,  is  intended  to  be  a  final  distribution  of 
the  estate,  and  should  not  be  made  contingent  upon  the  establish- 
ment at  some  future  time  of  the  existence  of  conditions  inserted 
in  a  proviso.**  It  should  dispose  of  the  whole  title  to  the  prop- 
erty and  all  estates  therein.*^  Where  an  administrator  has  ad- 
vanced money  to  the  widow  out  of  the  funds  of  the  estate,  he 
may  be  reimbursed  the  amount  thereof,  on  the  settlement  of  his 
accounts,  from  the  distributive  share  due  her,  whether  it  consists 
of  money  or  real  estate.*^  And  the  indebtedness  of  a  distributee 
to  the  estate  may  be  deducted  from  his  share.*®    But  an  admin- 


tain  the  words  "or  decree"  after  the  word  ''order."  Wyoming  doea  not 
contain  the  last  sentence  of  the  section,  following  the  word  "possession." 
Ariz.  Eev.  St.  1897;  Ida.  Be  v.  St.  5627;  Mont.  C.  C.  P.  2844;  Okl.  Be  v.  St. 
1758;  S.  D.  Pro.  Cd.  308;  Wyo.  Bev.  St.  4831. 

The  Nevada  Statute  Provides:  "In  the  decree  the  court  should  name  the 
persons  and  the  proportion  or  parts  to  which  each  shall  be  entitled;  and 
such  persons  shaU  have  the  right  to  demand  and  recover  his  or  her  re- 
spective share  from  the  executor  or  administrator  or  any  other  person  hav- 
ing the  same  in  possession."    Nev.  Comp.  L.  3002. 

The  Kortb  Dakota  Statute  Provides:  "In  the  decree  the  court  must  name 
the  persons  and  the  proportions  or  parts  to  which  each  shall  be  entitled, 
and  such  persons  may  demand,  sue  for  and  recover  their  respective  sharea 
from  the  executor  or  administrator  or  any  person  having  the  same  in  pos- 
session. Or  the  court  may  order  a  partition  and  after  such  further  pro- 
ceedings as  may  be  necessary  under  the  following  sections  shall  make  a 
further  decree  assigning  to  each  party  his  separate  share  and  eonfirming 
the  distribution  accordingly."    N.  D.  Bev.  Cd.  8211. 

The  Utah  Statute  Provides:  "In  the  order  or  decree,  the  court  must  name 
the  persons  and  the  proportions  or  parts  to  which  each  shall  be  entitled, 


ceased  from  B.  by  a  certain  deed  re- 
corded in  a  certain  place,  though,  in 
further  describing  the  land,  it  names 
two  erroneous  courses,  the  error  in 
which  is  apparent  from  the  fact  that 
they  do  not  answer  the  calls  in  the 
deed  as  to  following  the  boundaries 
of  adjoining  owners.  Bates  v.  How- 
ard, 105  Cal.  173,  38  Pac.  715. 

83  Estate  of  Hinckley,  58  Gal.  457; 
More  V.  More,  133  OO.  489,  495,  65 
Pae.1044. 


83  Estate  of  Oarrity,  108  Gal.  463, 
88  Pac.  628,  41  Pac.  485. 

84  Estate  of  Beith,  144  Gal.  814,  77 
Plac  942. 

86  Estate  of  Moore,  96  Gal.  522,  31 
Pac.  584. 

86  Boyer  v.  Bobinson,  26  Wash.  117, 
66  Pac.  119;  Ayres  v.  King,  168  Mo. 
244,  90  Am.  St.  Bep.  453,  67  8.  W. 
558;  Leitman  v.  Leitman,  149  Mo. 
112,  73  AnL  St.  Bep.  374,  50  8.  W. 
307;  Irvine  v.  Palmer,  91  Tenn.  463, 
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istrator  cannot  set  off  his  personal  claim  against  the  share  i^hich 
the  court  has  directed  him  to  pay  a  distributee.^ 

In  California  the  probate  court  has  authority  to  decree  dis- 
tribution subject  to  a  lien  for  the  fees  of  the  administrator.^ 
But  in  Washington  the  court,  in  decreeing  distribution,  cannot 
charge  the  estate  with  a  lien  in  favor  of  the  administrator  for  his 
commissions  or  for  money  expended  by  him  for  the  benefit  of  the 
estate.** 

§  642.  Operation  and  Effect  of  Decree. — ^The  decree  of  dis- 
tribution, when  final,  becomes  the  measure  of  the  rights  of  all 
claimants  to  the  estate.  If  the  decedent  left  a  will,  the  court  is 
required  to  construe  it  in  order  to  distribute  the  estate  in  accord- 
ance with  his  intention;  but,  as  in  the  case  of  any  other  instru- 
ment, the  will  is  simply  evidence  upon  which  the  court  acts  in 
rendering  judgment.  The  judgment  is  the  final  determination 
of  the  rights  of  the  parties  to  the  proceeding,  and,  when  entered, 


and  saeh  persons  may  demand  and  sue  for  in  any  court  of  eompetent  jnzis- 
diction  and  recover  their  respective  shares  from  the  executor  or  adminia- 
trator  or  any  person  having  the  same  in  possession. '^    Utah  Bev.  St.  3954. 

The  Washington  Statute  Provides:  "In  the  decree  the  court  shaU  name 
the  person  and  the  portion  or  part  to  which  each  shaU  be  entitled;  and  sneh 
persons  shall  have  the  right  to  demand  and  recover  their  respective  shares 
from  the  executor  or  administrator,  or  any  person  having  the  same  in  pos- 
session."   Wash.  Bev.  St.  6356  (Pierce's  Cd.  2680). 


30  Am.  St.  Bep.  893,  19  S.  W.  326. 
But  see  Estate  of  Smith,  108  GaL 
115j  40  Pac.  1037.  The  right  of  an 
administrator  to  set  off  a  judgment 
against  the  widow,  belonging  to  the 
Astate,  against  her  share  thereof,  as 
against  her  creditors,  does  not  de- 
pend on  her  insolvency.  Estate  of 
Angle,  148  Cal.  102,  82  Pac.  668. 

S7  McLaughlin  v.  Barnes,  12 
Wash.  373,  41  Pac.  62. 

38  Finnertj  v.  Pennie,  100  Gal. 
404,  34  Pac.  869.  A  decree  which 
provides  for  the  distribution  of 
property  "subject  to  claim  of  admin- 
istrator" for  a  sum  named,  is  in  ef- 


fect a  declaration  that  the  property 
is  charged  with  the  payment  of  such 
sum,  and  creates  a  lien  therefor  on 
the  property  by  operation  of  law. 
Finnerty  v.  Pennie,  100  GaL  404,  34 
Pac  869. 

89  Horton  v.  Barto,  17  Wash.  675, 
50  Pac.  587;  Huston  v.  Becker,  15 
Wash.  586,  47  Pac  10.  A  decree 
that,,  unless  the  parties  within  thirty 
days,  pay  the  costs  of  administra- 
tion, sufficient  of  the  real  estate 
should  be  sold  to  satisfy  the  same, 
is  not  open  to  the  objection  that  it 
distributes  the  estate  subject  to  a 
lien.  Wilbur  v.  Wilbur,  17  Wash. 
683,  50  Pac  589. 
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it,  and  not  the  will,  becomes  the  measure  of  such  rights.^  "After 
the  decree  is  made,  the  will  practically  drops  out  of  existence. 
The  law  of  the  estate  is  the  decree,  and  not  the  will,  and  all 
deraignments  of  title  are  through  it."** 

But  the  decree  does  not  create  a  new  title.  "The  probate  court 
has  jurisdiction  to  determine  who  are  the  legal  heirs  of  a  person 
who  died  intestate  and  who  are  the  devisees  or  legatees  of  one 
who  died  testate ;  but  its  determination  of  such  matters  does  not 
create  any  new  title;  it  merely  declares  the  title  which  accrued 
under  the  law  of  descents  or  under  the  provisions  of  the  will. 
The  decree  of  distribution  has  nothing  to  do  with  contracts  or 
conveyances  which  may  have  been  made  by  heirs,  devisees,  or 
legatees  of  or  about  their  shares  of  the  estate,  either  among  them- 
selves or  with  others;  such  matters  are  not  before  the  probate 
court,  and  over  them  it  has  no  jurisdiction.  An  heir  may  con- 
tract about  or  convey  the  title  which  the  law  has  cast  upon  him 
on  the  death  of  the  ancestor;  and  the  validity  or  force  of  such 
contract  is  not  affected  by  the  fact  that  the  probate  court  after- 
ward, by  its  decree  of  distribution,  declares  his  asserted  heirship 
and  title  to  be  valid."** 

Ordinarily,  the  jurisdiction  of  the  probate  court  over  the  prop- 
erty of  the  estate  and  the  rights  of  the  distributees  ceases  upon 


M  €k)ad  V.  Montgomery,  119  Cal. 
552,  63  Am.  St.  Bep.  145,  51  Pae. 
681;  In  re  Trescony,  119  Cal.  568,  51 
Pae.  951;  Gunha  ▼.  Hughes,  122  Cal. 
Ill,  68  Am.  St.  Eep.  27,  54  Pae.  535; 
WUliams  v.  Marx,  124  Cal.  22,  56 
Pae.  603;  MeKenzie  y.  Budd,  125 
Cal.  600,  58  Pae.  199;  McCloud  ▼. 
Hewlett,  135  CaL  361,  368,  67  Pae. 
333;  Estate  of  Wmey,  140  Cal.  238, 
241,  73  Pae.  998. 

41  Toland  v.  Earl,  129  Cal.  148,  79 
Am.  St.  Bep.  100,  61  Pae.  914. 

42  Chever  ▼.  Ching  Hong  Poy,  82 
Cal.  68,  22  Pae.  1081;  Coats  v.  Har- 
ris, 9  Idaho,  458,  75  Pae.  243.  The 
decree  of  distribution  does  not  create 
the  title  of  the  heirs.  Griffin  v. 
Warburton,  23  Wash.  231,  62  Pae 
765. 


The  order  of  distribution  only  sets 
apart  the  title  and  interest  of  thr 
deceased,  which  maj  not  be  perfect, 
and  cannot  affect  an  outstanding 
title  in  the  hands  of  a  third  person. 
Estate  of  Bichards,  133  CaL  524,  65 
Pae.  1034. 

A  decree  of  distribution  adjudging 
that  the  widow's  interest  has  passed 
to  her  vendee  does  not  confer  on  him 
anj  greater  title  than  she  had.  In 
re  Grider,  81  Cal.  576,  22  Pae.  908. 

In  case  a  creditor  of  a  deyisee 
has  attached  the  real  property,  the 
decree  of  distribution  does  not  af- 
fect the  lien  of  attachment.  Mar- 
tinovich  v.  Manicano,  150  CaL  697, 
89  FM.  883. 
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the  rendition  of  the  final  decree  of  distribution,  except  perhaps 
to  compel  delivery  of  the  distributive  shares.**  The  decree  is  an 
investiture  of  title  in  the  distributees,  so  that  a  further  order  of 
the  court  making  a  different  disposition  of  the  estate  is  in- 
operative.^ Funds  in  the  hands  of  an  administrator,  after  the 
decree  of  distribution,  may  be  garnished  by  creditors  of  the  heirs 
or  reached  by  supplementary  proceedings.^  But  there  can  be 
no  garnishment  of  the  administrator  in  advance  of  the  decree.*^ 


§  643.  Conclusiveness  of  Decree — Collateral  Attack. — ^The  dis- 
tribution of  an  estate  is  a  proceeding  in  rem,  and  the  decree  direct- 
ing the  final  distribution  to  be  made  of  the  property  is  conclusive 
as  to  the  rights  of  the  heirs,  devisees  or  legatees,  subject  only 
to  be  reversed  on  appeal  or  set  aside  for  fraud,  mistake  or  other 
grounds  of  equitable  intervention.  Whether  an  heir  or  devisee 
appears  and  presents  his  claim,  or  whether  he  does  not,  the  action 
of  the  court  is  equally  conclusive  upon  him.  If  the  court  errs, 
either  in  matters  of  fact  or  in  the  application  of  the  law  to  the 
facts,  the  decree  is  none  the  less  a  conclusive  adjudication  of  the 
matters  determined,  and  not  subject  to  collateral  attack.^^ 

The  law  makes  provision  for  distribution  to  the  grantees  of 
heirs  or  devisees  who  have  conveyed  away  their  interest  between 


48  Wheeler  v.  Bolton,  54  Gal.  302; 
Buckley  ▼.  Superior  Court,  102  Gal. 
6,  41  Am.  St.  Bep.  140,  36  Pac.  360; 
Morff ew  v.  San  Francisco  &  S.  B. 
B.  Go.,  107  Gal.  587,  40  Pae.  810. 
The  eoort  has  no  jurisdiction  to  sub- 
ject the  property  involved  therein  to 
a  judgment  subsequently  rendered 
against  the  adminiatrator,  when  the 
decree  of  distribution  has  not  been 
reversed,  modified  or  annulled.  Pre- 
fontaine  v.  McMicken,  16  Wash.  16, 
47  Pac.  231. 

44  Estate  of  Garraud,  36  Gal.  277 
(approved  in  Goad  v.  Montgomery, 
119  Gal.  552,  63  Am.  St.  Bep.  145,  51 
Pae.  681;  Estate  of  Freud,  134  Gal. 
333,  66  Pac  476);  Prefontaine  v. 
HcMicken,  16  Wash.  16,  47  Pac.  231. 

46  Estate  of  Kerac,  35  GaL  892,  95 


Am.  Dee.  Ill;  Dunsmoor  v.  Fursten- 
feldt,  88  GaL  522,  528,  22  Am.  St 
Bep.  331,  26  Pae.  518,  12  L.  B.  A. 
508;  Harrington  v.  La  Bocque,  13  Or. 
844,  10  Pae.  498. 

46  Hudson  V.  Saginaw  Circuit 
Gourt,  114  Mich.  116,  68  Am.  St 
Bep.  465,  72  N.  W.  162,  47  L.  B.  A. 
845;  Orlopp  y.  Sehueller,  72  Ohio, 
St  41,  106  Am.  St  Bep.  583,  73  N. 
E.  1012;  Brewer  v.  Hutton,  45  W. 
Va.  106,  72  Am.  St  Bep.  804,  30  a 
E.  81. 

47  Daly  T.  Pennie,  86  Gal.  552,  21 
Amu  St  Bep.  61,  25  Pae.. 67;  WiU- 
iam  Hill  Go.  v.  Lawler,  116  Gal.  359, 
48  Pac  323;  Grew  v.  Pratt,  119  GaL 
139,  51  Pac  38;  McEenzie  v.  Budd, 
125  Gal.  600,  58  Pac.  199;  Mulcahey 
T.  Dow,  131  GaL  73,  03  Pac  15S; 
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the  date  of  the  death  of  the  decedent  and  the  time  of  final  dis- 
tribution; and  when  distribution  is  made  to  such  grantees,  the 
decree  is  as  conclusiye  upon  them  as  it  would  have  been  upon 
the  grantors  had  the  latter  not  parted  with  their  estate.  But  if 
the  court  should,  after  an  heir  has  conveyed  his  share,  decree  a 
distribution  directly  to  him,  the  rights  of  his  grantees  would  not 
thereby  be  affected,  and  he  would  be  estopped  by  his  deed  to 
question  their  title.^ 

In  truth,  a  decree  of  distribution  is  conclusive  against  heirs, 
devisees  and  legatees  only  in  so  far  as  they  claim  in  their  capacity 
as  such,  and  ''only  as  to  the  succession  or  testamentary  right. "^ 
It  does  not  conclude  a  legatee  claiming  in  his  own  right,  an- 
tagonistic to  the  estate,  and  not  under  the  will,  any  more  than 
it  would  a  third  person  who  might  lay  claim  to  the  real  property 
adversely  to  the  decedent  and  his  representatives.^ 


More  V.  More,  133  GaL  489,  65  Pac 
1044;  Smith  y.  Vandepeer,  3  Cal. 
App.  300,  86  Pae.  136;  Kauflman  ▼. 
Foster,  3  Cal.  App.  748,  86  Pae.  1108. 
A  decree  of  distribution  is  conelu- 
sive  as  to  the  heirship  of  the  estates 
against  any  coUateral  attack.  Lynch 
y.  Boonej,  112  CaL  279,  44  Pae.  565. 

A  decree  fixing  the  amount  or  ex- 
tent of  the  widow's  interest  in  the 
estate  is  binding  on  her.  Estate  of 
Burdick,  112  Cal.  387,  44  Pac.  734; 
Cunha  v.  Hughes,  122  CaL  111,  68 
Am.  St.  Bep.  27,  54  Pac  535. 

A  decree  of  final  distribution  un- 
der a  will  is  a  judicial  construction 
of  the  will,  conclusive  as  to  the 
rights  of  all  heirs,  devisees  or  lega- 
tees. Jewell  V.  Pierce,  120  Cal.  79, 
52  Pac.  132. 

In  an  action  by  a  distributee  of 
land  against  a  purchaser  thereof,  to 
compel  specific  performance,  the  de- 
cree of  distribution  cannot  be  at- 
tacked because  the  wiU  was  improp- 
erly construed.  Williams  y.  Marx, 
124  Cal.  22,  56  Pac.  603. 
PtobAte  Law— 64 


The  decree  of  the  court  was  held 
conclusive  upon  the  trustees  as  to 
the  extent  of  their  rights  in  Goad  v. 
Montgomery,  119  Cal.  552,  68  Am. 
St.  Bep.  145,  51  Pae.  681. 

A  decree  cannot  be  collaterally 
attacked  on  the  ground  that  it  recog- 
nized illegal  testamentary  trusts. 
Estate  of  Trescony,  119  Cal.  568,  51 
Pac.  951;  Goldtree  v.  AUison,  119 
Cal.  344,  51  Pac.  561. 

^  See  section  555,  post. 

«  Chever  v.  Ching  Hong  Poy,  82 
Cal.  68,  22  Pae.  1081;  Estate  of 
Crooks,  125  Cal.  459,  58  Pac.  89; 
Martinovich  y.  Marsicano,  137  Cal. 
354,  70  Pac.  459;  Coats  v.  Harris,  9 
Idaho,  458,  75  Pac.  243. 

BO  Estate  of  Bowland,  74  Cal.  523, 
5  Am.  St.  Bep.  464, 16  Pac.  315.  The 
last  decree  of  distribution  to  the 
heirs  of  the  deceased  heir  does  not 
conclude  the  rights  of  the  admin- 
istrator of  the  first  estate  as  an  ad- 
verse claimant  of  a  lien  thereupon. 
Pinnerty  v.  Pennie,  100  CaL  404,  34 
Pac  869. 
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§  543a.  Appeal  from  and  Beversal  of  Decree. — ^The  remedy  in 
case  of  an  erroneous  decree  of  final  distribution  is  ordinarily  by 
appeal,*^^  which  must  be  taken  within  sixty  days.^  The  heirs, 
devisees  and*  legatees  are  the  only  parties  who  can  be  aggrieved 
by  a  distribution.*®  Hence  they  are  entitled  to  appeal  there- 
from,^ but  the  executor  or  administrator  is  not."  Trustees  ^who 
claim  funds  in  the  hands  of  the  executor  adversely  to  the  estate, 
and  who  have  not  presented  any  claim  against  the  ^tate,  are 
not  parties  aggrieved  by  a  decree  distributing  the  funds  to  the 
heir.*^ 

A  decree  of  distribution  does  not  fall  within  the  provisiona 
of  the  code  authorizing  or  requiring  stay  bonds.  An  undertaking 
by  an  appellant  to  the  effect  that  he  will  pay  all  damages  and 
costs  that  may  be  awarded  against  him  on  the  appeal,  or  on  a 
dismissal  thereof,  not  exceeding  three  hundred  dollars,  stays  pro- 
ceedings in  the  lower  court.*' 


51  Daly  Y.  Pennie,  80  Gal.  552,  21 
Am.  St.  Bep.  61,  25  Pae.  67. 

52  Estate  of  Wiard,  83  CaL  619, 
24  Pac.  45. 

58  Estate  of  Wmiams,  122  CaL  76, 
54  Pac.  386.  A  judgment  of  dis- 
tribution of  a  decedent's  estate  will 
not  be  disturbed  on  appeal  by  a  per- 
son not  interested  in  the  estate.  Es- 
tate of  Blythe,  110  CaL  231,  42  Pae. 
643. 

54  Bates  y.  Byberg,  40  Gal.  463; 
Estate  of  Klein,  35  Mont.  185,  88 
Pac.  798. 

65  Estate  of  Wright,  49  OaL  550; 
Estate  of  Marrey,  65  OaL  287,  3 
Pac.  896;  Jones  t.  Lamont,  118  CaL 
499,  62  AoL  St.  Bep.  251,  50  Pac 
766;  Estate  of  Coursen  (Cal.),  65 
Pac  965;  Estate  of  Dewar,  10  Mont. 
422,  25  Pac  1025.  "A  decree  of 
distribution  wiU  not  be  reviewed  on 
an  appeal  by  an  executor  or  admin- 
istrator, where  he,  as  such,  has  no 
interest  in  the  matter  sought  to  be 
reviewed."  Merrifield  v.  Longmire, 
66  CaL  180,  4  Pae.  1176. 


Where  a  widow,  who  was  adminis- 
tratrix of  her  husband's  estate,  ap- 
pealed from  an  order  denying  her 
motion  to  set  apart  to  her  as  widow 
the  whole  of  the  estate,  and  filed  no 
undertaking  on  appeal,  the  appeal 
must  be  dismissed,  since,  if  in  ap- 
pellant's individual  capacity,  it  wiQ 
be  dismissed  for  want  of  the  under- 
taking, and  if  in  her  representative 
capacity,  she  was  not  injured  by  the 
order.  Estate  of  Wood,  143  CaL  522, 
77  Pac  481. 

56  Estate  of  Burdick,  112  Cal.  387, 
40  Pac.  35,  44  Pac  734. 

57  Estate  of  Kennedy,  129  CaL 
384,  62  Pac  64;  Estate  of  Schedel, 
69  CaL  243,  10  Pac  334. 

Upon  an  appeal  from  an  order  of 
distribution  in  which  the  dis- 
tributees were  required  to  give 
bonds,  the  sureties  on  the  bonds  are 
not  parties  to  the  judgment  upon 
whom  the  notice  of  appeal  must  be 
served.  Koble  v.  Whiten,  84  Wash. 
607,  76  Pac  96. 
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An  order  refusing  to  suspend  or  postpone  a  decree  of  final  dis- 
tribution is  not  appealable.^  Neither  is  an  order  setting  aside 
or  refusing  to  set  aside  the  decree.** 

Where  a  decree  of  distribution  is  reversed  on  appeal,  matters 
stand  as  though  no  decree  had  been  made.  The  probate  court 
has  authority  to  order  the  distributees  to  return  the  property 
distributed  to  them ;  and  the  executor  or  administrator  may  main- 
tain an  action  to  recover  the  property,  or  its  value  if  restitution 
cannot  be  had.^  It  is  no  defense  to  the  action  that  the  dis- 
tributees have  assigned  or  transferred  the  property,  for  the 
assignee  or  transferee  is  chargeable  with  notice  of  the  condition 
of  the  title.®^  In  case  the  property  involved  is  corporate  stock, 
the  executor  or  administrator  may  sue  the  corporation  for  the 
dividends  thereon,  notwithstanding  he  does  not  appear  to  be  the 
owner  on  the  books  of  the  company.^ 


§  644.  Belief  from  Decree  Other  than  by  Appeal. — ^A  decree 
of  final  distribution,  while  ordinarily  conclusive  upon  the  parties 
in  interest  unless  appealed  from,  may  nevertheless  be  vacated  or 
modified  on  motion  in  the  lower  court,  at  any  time  within  the 
six  months  allowed  by  statute  therefor,  upon  a  proper  showing 
of  mistake,  surprise,  inadvertence,  excusable  neglect  or  the  like.® 


08  Estate  of  Burdiek,  112  Gal.  387, 
40  Pae.  35,  44  Pac.  734. 

60  Estate  of  Wiard,  83  Gal.  610,  24 
Pac.  45;  Lutz  ▼.  Christy,  67  Gal.  457, 
8  Pac.  39;  Estate  of  Dean,  62  GaL 
613;  Estate  of  Galahan,  60  Gal.  232; 
Estate  of  Kelly,  31  Mont.  356,  78 
Pac.  579,  79  Pac.  244.  In  Oregon 
an  order  refusing  to  require  an  exec- 
utor to  make  a  final  settlement  and 
distribution  of  the  moneys  in  his 
hands  is  reviewable.  Bellinger  v. 
Ingalls,  21  Or.  191,  27  Pae.  1038. 

«o  Heydenfeldt  ▼.  Superior  Gourt, 
117  Gal.  348,  49  Pac.  210;  Ashton  v. 
Heydenfeldt,  124  Gal.  14,  56  Pae. 
624.  On  the  general  effect  of  the  re- 
versal of  a  judgment,  see  the  note 
in  96  Am.  St.  Bep.  124. 

ti  AshtOA  y.  Heggerty,    130    GaL 


516,  62  Pac.  934.  Executors  can 
maintain  the  action,  though  the 
property  was  not  "actually  deliv- 
ered," but  was  used  by  them,  with 
the  consent  and  under  the  direction 
of  the  legatee,  to  discharge  her 
debts.  Ashton  v.  Heydenfeldt,  127 
Gal.  442,  59  Pac.  759. 

es  Ashton  v.  Zeila  Min.  Go.,  134 
Gal.  408,  66  Pac.  494. 

68  De  Pedrorena  v.  Superior  Gourt, 
80  Gal.  145,  22  Pac.  71;  Estate 
of  Ingram,  78  Gal.  586,  12  Am. 
St.  Bop.  80,  21  Pac.  435;  Estate  of 
Boss,  140  GaL  282,  73  Pac.  976;  Mat- 
ter of  Tracey,  136  Gal.  385,  69  Pac. 
20.  Where  a  man  dies  intestate, 
leaving  only  community  property, 
and,  pending  administration,  his 
wife  dies  intestate,  the  decree  dii- 
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But  after  the  expiration  of  six  months  the  probate  court  has  no 
power  to  grant  relief.**  Thereafter,  the  only  remedy  of  the 
aggrieved  party  is  by  an  independent  suit  in  equity.  The  law 
is  settled  that  the  remedy  by  motion  is  merely  cumulative,  and 
does  not  displace  the  jurisdiction  of  a  court  of  equity  to  review^ 
a  decree  of  distribution,  upon  a  showing  that  it  was  procured 
by  extrinsic  fraud  or  mistake,  whereby  the  court  and  the  losing 
party  were  imposed  upon  or  misled,  and  to  enforce  an  involuntary 
trust  against  those  who  have  thereby  gained  an  inequitable  ad- 
vantage.^ But  equity  will  not  grant  relief  for  extrinsic  fraud,** 
nor  for  mere  error.*' 


§  646.  Enforcement  of  Decree  Against  Executor. — ^When  a 
decree  of  distribution  is  made,  it  becomes  the  duty  of  the  executor 
or  administrator  to  deliver  the  estate  to  the  parties  designated 
by  the  court.**  No  special  or  express  order  to  that  effect  is 
authorized  or  required.  Upon  the  entry  of  the  decree,  the  law 
fixes  this  duty  on  him.  He  still  remains  an  of&cer  of  the  court, 
subject  to  its  jurisdiction,  until  his  final  discharge;  and  hence 
the  court  has  authority,  if  necessary,  to  compel  him,  by  punish- 
ment as  for  a  contempt,  to  make  a  delivery  to  the  distributees 
of  their  respective  shares.**  The  power  of  the  court  in  this  re- 
spect is  not  limited  to  requiring  him  to  deliver  the  specific  prop- 
erty or  amount  awarded  by  the  decree;  it  has  authority  to  take 
an  accounting  or  award  interest  according  to  equitable  prin- 


tributing  the  husband '■  estate  may 
direct  a  payment  of  the  wife's  in- 
terest to  her  heirs,  none  of  her  credi- 
tors objecting.  MeClellan  y.  Dow- 
ney, 63  Cal.  520. 

64  Estate  of  Hudson,  63  OaL  454; 
Estate  of  Cahalan,  70  Cal.  604,  12 
Pac.  427;  Moore  v.  Superior  Court, 
86  Gal.  495,  25  Fae.  22. 

6&  Bacon  v.  Bacon,  150  Cal.  477, 
89  Pac.  317;  Sohler  ▼.  Sohler,  135 
Cal.  323,  87  Am.  St.  Bep.  98,  67  Pac 
282;  Boyce  ▼.  Hampton,  16  Nov.  25. 

66  Mulcahey  r.  Dow,  181  CaL  73| 
63  Pac.  158. 


er  Smith  T.  Vandepeer,  3  CaL  App. 
300,  85  Pae.  136. 

68  McCabe  t.  Healy,  138  CaL  81, 
90,  70  Pae.  1008. 

66  Ex  parte  Smith,  53  Cal.  204; 
Wheeler  ▼.  Bolton,  54  Cal.  302;  Es- 
tate of  Kennedy,  129  CaL  384,  62 
Pac.  64;  Estate  of  Cohn,  55  CaL  193; 
McLaughlin  y.  Barnes,  12  Wash. 
373,  41  Pae.  62.  He  can  take  no 
appeal  from  an  order  adjudging  him 
in  contempt,  and  committing  him  to 
jail  until  he  complies  with  the  de- 
cree. Estate  of  Wittmeier,  118  CaL 
255,  50  Pae.  393. 


DISTBIBUTION   ON  FINAL   SETTLEMENT.  853 

ciplesJ^  More  than  this,  the  codes  expressly  confer  on  the  dis- 
tributees the  right  to  maintain  an  action  against  the  executor 
or  administrator  to  recover  their  distributive  sharesJ^  The  ac- 
tion is  against  him  individually,*^  and  may  be  prosecuted  notwith- 
standing his  final  discharge.''^  The  complaint  therein  need  not 
allege  a  demand  on  him  as  executor  or  administrator;  the  action 
itself  is  a  sufiBcient  demand.''^ 

§  546.  Distribution  in  Case  of  Nonresident  Testator. — ^In  case 
the  decedent  was  a  nonresident  of  the  state,  and  his  will  has  been 
proved  or  allowed  in  the  state  of  his  residence,  and  an  authenti- 
cated copy  thereof  admitted  to  probate  in  this  state,  the  court 
may,  on  application  for  distribution  after  final  settlement,  order 
the  delivery  of  property  of  the  estate  to  the  executor  or  admin- 
istrator in  the  state  of  his  residence.  It  may  also  order  a  sale 
of  real  property,  and  direct  a  like  delivery  of  the  proceeds,  [d] 

[d]  Tlia  Calif oxnla  Statate  (O.  O.  P.  1667)  Provldae:  "Upon  application 
for  diBtribution,  after  final  settlement  of  the  accounts  of  administration,  if 
the  decedent  was  a  nonresident  of  this  state,  leaving  a  will  which  has  been 
dnly  proved  or  aUowed  in  the  state  of  hia  residence,  and  an  authenticated 
copy  thereof  has  been  admitted  to  probate  in  this  state,  and  it  is  necessary 
in  order  that  the  estate,  or  any  part  thereof,  may  be  distributed  according 
to  the  will,  that  the  estate  in  this  state  should  be  delivered  to  the  executor 
or  administrator  in  the  state  or  place  of  his  residence,  the  court  may  order 
such  delivery  to  be  made,  and,  if  necessary,  order  a  sale  of  the  real  es- 
tate, and  a  like  delivery  of  the  proceeds.  The  delivery,  in  accordance  with 
the  order  of  the  court,  is  a  fuU  discharge  of  the  executor  or  administrator 
with  the  will  annexed,  in  this  state,  in  relation  to  aU  property  embraced 
in  such  order,  which,  unless  reversed  on  appeal,  binds  and  concludes  all 
parties  in  interest.  Sales  of  real  estate,  ordered  by  virtue  of  this  section, 
must  be  made  in  the  same  manner  as  other  sales  of  real  atate  of  decedents 
by  order  of  the  court.''    En,  March  11,  1872.    Amd.  ISSO,  102. 

The  Arisona,  IdAho,  Montana,  North  Dakota,  Oklahoma^  South  Dakota 
and  Utah  Statates  are  practicaUy  the  same  as  the  California,  except  that 

70  Estate  of  Clary,  112  Cal.  208,  utrix  chargeable  in  her  individual 
44  Pac.  569.  capacity  with  costs  and  interest  in 

71  Le  Mesnager  v.  Variel,  144  CaL      a  suit  by  a  legatee. 

463,  103  AnL  St.  Bep.  91,  77  Pac.  78  Bryant  v.  Mcintosh,  3  CaL  App. 

988.    See  statutes  under  section  541,      95^  34  pae.  440. 

^^^  „      .    ,         «  ^*  Melona  v.  Davis,  67   CtL  279, 

72  St.  Mary's  Hospital  v.   Perry      j  p^^  ^^^ 

(CaL),  92  Pae.  864,  holding  an  ezeo> 
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But  whether  the  court  will  order  such  a  delivery  of  the  property 
or  proceeds,  or  itself  decree  distribution,  is  a  matter  resting 
largely  in  its  discretion,  depending  upon  the  particular  circum- 
stances of  the  case.*^  The  delivery,  in  accordance  with  the  order 
of  court,  is  a  full  discharge  of  the  executor  or  administrator  with 
the  will  annexed,  in  this  state,  in  relation  to  the  property  em- 
Montana  inserts  the  words  ''or  judge"  after  the  word  "eonrf  in  eaeh 
instance.  In  place  of  the  word  "court,"  at  the  end  of  the  section,  Ari- 
zona, Montana  and  Oklahoma  use  the  words  ''probate  court";  and  North 
and  South  Dakota,  the  worda  "county  court."  Ariz.  Bev.  St.  1898;  Ida. 
Bev.  St.  5628;  Mont.  0.  0.  P.  2845;  N.  D.  Bct.  Cd.  8223;  OkL  Bev.  St  1757; 
S.  D.  Pro.  Gd.  309;  Utah  Boy.  St.  3968. 

The  Utah  Statute  Farther  Provides:  "The  property  of  a  non-resident  de- 
cedent shall  not  be  transmitted  to  a  foreign  executor  or  administrator,  untfl 
all  the  creditors  who  are  citizens  of  this  state  have  been  paid,  if  the  estate 
is  solvent,  or,  until  such  creditors  have  received  their  just  proportions,  if 
the  estate  is  insolvent."    Utah  Bev.  St  3969. 

The  North  Dakota  Statute  ProvldM:  "Upon  the  settlement  of  mch 
estate  and  after  the  payment  of  all  debts  for  which  the  same  is  liable 
in  this  state,  the  residue  of  the  personal  estate  may  be  distributed  and  dis- 
posed of  in  manner  aforesaid  by  the  county  court;  or  in  the  diacretion  of 
the  court,  it  may  be  transmitted  to  the  executor  or  administrator,  if  any, 
in  the  atate  or  country  where  the  deceased  had  his  domicile,  to  be  there 
disposed  of  according  to  the  laws  thereof."    N.  D.  Bev.  Cd.  8225. 

"If  such  person  dies  insolvent,  his  estate  found  in  this  state  ahall,  as 
far  as  practicable,  be  so  disposed  of  that  all  his  creditors  here  and  else- 
where may  receive  each  an  equal  share  in  proportion  to  their  respective 
debts."    N.  D.  Bev.  Gd.  8226. 

"To  this  end  his  estate  shall  not  be  transmitted  to  the  foreign  executor 
or  administrator  until  all  the  creditors  who  are  citizens  of  this  state  have 
received  their  juat  proportions;  and  no  creditor  who  is  not  a  citizen  of  this 
state  shall  be  paid  out  of  the  assets  found  here  until  all  those  who  are 
citizens  have  received  their  just  proportions  as  provided  in  the  preceding 
section. "    N.  D.  Bev.  Cd.  8227. 

"If  there  is  any  residue  after  such  payment  to  the  citizens  of  this  state 
it  may  be  paid  to  any  other  creditors  who  have  duly  proved  their  debts 
here,  in  proportion  to  the  amount  due  to  each  of  them,  but  no  one  shall 
receive  more  than  would  be  due  to  him  if  the  whole  estate  was  divided 
ratably  among  all  the  creditors  as  before  provided.  The  balance  may  be 
transmitted  to  the  foreign  executor  or  administrator,  or  if  there  be  none, 
it  shall  after  the  expiration  of  one  year  from  the  appointment  of  the  ad- 
ministrator be  diatributed  ratably  among  all  creditors  both  citizens  and 
others,  who  have  proved  their  debts  in  this  state."    N.  D.  Bev.  Gd.  822& 

75  Estate  of  Apple,  66  CaL  435,  6  Pac   7. 
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braced  in  the  order,  which,  unless  reversed,  on  appeal,  concludes 
all  parties  in  interest.  A  sale  of  real  estate  must  be  conducted 
in  the  same  manner  as  other  sales  of  real  estate  of  decedents^* 

§  647.  Petition  and  Notice  of  Hearing.* — ^The  order  or  decree 
may  be  made  on  the  petition  of  the  executor  or  administrator,  or 
any  person  interested  in  the  estate.  When  the  petition  is  filed, 
the  clerk  must  set  it  for  hearing  and  give  notice  thereof  by  post- 
ing. If  at  the  hearing  the  court  deems  the  notice  insufficient,  it 
may  direct  such  further  notice  to  be  given  as  seems  proper,  [e] 

[e]  The  OaUfoniia  Statute  (O.  0.  P.  1068)  ProvldM:  ''The  order  or  de- 
cree may  be  made  on  the  petition  of  the  executor  or  administrator,  or  of 
any  person  interested  in  the  estate.  When  snch  petition  is  filed  the  derk 
of  the  court  must  set  the  petition  for  hearing  by  the  court,  and  give  notice 
thereof  by  causing  notices  to  be  posted  in  at  least  three  public  places  in  the 
county,  setting  forth  the  name  of  the  estate,  the  executor  or  administrator, 
and  the  time  appointed  for  the  hearing  of  the  petition.  If,  upon  the  hear- 
ing of  the  petition,  the  court,  or  a  judge  thereof,  deems  the  notice  insufl- 
cient  from  any  cause,  he  may  order  such  further  notice  to  be  given  as  may 
seem  to  him  proper.  At  the  time  fixed  for  the  hearing,  or  to  which  the 
hearing  may  be  postponed,  any  person  interested  in  the  estate  may  appear 
and  contest  the  petition  by  filing  written  objections  thereto.  If  the  parti- 
tion is  applied  for,  as  provided  in  this  chapter,  the  decree  of  distribution 
does  not  divest  the  court  of  jurisdiction  to  order  partition,  unless  the  es- 
tate is  finally  dosed.''  En.  March  11,  1872.  Amd.  1873-74,  873;  1893,  71; 
1907,  993. 

The  Arizona  Statute  Prorides:  "The  order  or  decree  may  be  made  on  the 
petition  of  the  executor  or  administrator,  or-  of  any  person  interested  in  the 
estate.  Notice  of  the  application  must  be  given  by  posting  or  publication, 
as  the  court  may  direct,  and  for  such  time  as  may  be  ordered.  If  partition 
be  applied  for  as  provided  in  this  chapter,  the  decree  of  distribution  shaU 
not  divest  the  court  of  jurisdiction  to  order  partition,  unless  the  estate  is 
finally  closed."    Ariz.  Bev.  St.  1899. 

The  Idaho^  Montana^  Oklahoma  and  South  Dakota  Statutes  are  practically 
the  same  as  the  Arizona,  except  that  Montana  uses  the  word  "order"  in 
place  of  the  word  "decree."  Ida.  Bev.  St.  5629;  Mont,  G.  C.  P.  2846;  Okl. 
Bev.  St.  1768;  S.  D.  Pro.  Cd.  310. 

The  Keyada  Statute  ProTides:  "When  a  petition  for  distribution  shall 
be  filed,  notice  of  the  hearing  of  said  petition  shall  be  personally  served,  at 
the  time  of  the  filing  of  the  final  account  or  subsequently  thereto,  on  all 
personally  interested  in  the  estate  at  least  five  days  before  the  time  speci- 

76  See  statutes  under  this  section. 
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§  548.  Partition  of  Estate. — ^If  partition  is  applied  for,  as  pro- 
vided in  this  chapter,  the  decree  of  distribution  does  not  devest 
the  court  of  jurisdiction  to  order  partition,  unless  the  estate  is 
finally  closed.''^ 

§  649.  Payment  of  Taxes  Before  Distribution. — ^Before  a  de- 
cree of  distribution  is  made,  the  court  must  be  satisfied  that  all 
taxes  levied  upon  the  property  of  the  estate,  and  any  inheritance 
tax  which  is  due,*^^  have  been  paid  in  full.[f] 

fled  in  the  notice,  or  shaU  be  given  by  publication  for  at  least  three  sac- 
cessive  weeks  in  such  newspaper  as  the  court  or  judge  shaU  order,  and  the 
court  may  order  such  further  notice  as  it  may  deem  proper."  Nev.  Comp. 
L.  3003. 

The  Washington  Statnte  Provides:  ''The  decree  may  be  made  on  the  ap- 
plication of  the  executor  or  administrator,  or  of  any  person  interested  in  the 
estate,  and  shall  only  be  made  after  notice  has  been  given  in  the  manner 
required  in  regard  to  an  application  for  the  sale  of  land  by  an  executor  or 
administrator.  The  court  may  order  such  further  notice  to  be  given  as  it 
may  deem  proper."    Wash.  Bal.  Gd.  6357  (Pierce's  Cd.  2681) 

[f]  The  Oallfoxnl*  Statute  (O.  O.  P.  1669)  Provides:  "Before  any  decree 
of  distribution  of  an  estate  is  made,  the  court  must  be  satisfied,  by  the  oath 
of  the  executor  or  administrator,  or  otherwise,  that  all  state,  county  and 
municipal  taxes,  legally  levied  upon  property  of  the  estate,  and  any  inher- 
itance tax  which  is  due  and  payable  have  been  fully  paid."  En.  Hareh  11, 
1872.    Amd.  1880,  102;  1905,  83. 

The  Arizona^  Idaho,  Montana^  TTtah  and  Wyoming  Statates  are  the  same 
as  the  California,  except  that  in  place  of  the  word  ''decree,"  Montana  has 
the  word  "order";  and  in  place  of  the  word  "court,"  Arizona  and  Idaho 
use  the  words  "probate  court";  and  Montana,  the  words  "court  or  judge." 
Ariz.  Bev.  St.  1900;  Ida.  Bev.  St.  5630;  Mont.  C.  G.  P.  2847;  Utah  Bev.  St 
3956;  Wyo.  Bev.  St.  4832. 

The  Nevada  Statute  Provides:  "No  order  or  decree,  for  the  distribution 
of  any  property  of  any  decedent  among  the  heirs  or  devisees,  shall  be  made 
until  the  taxes  which  have  been  attached  to  or  accrued  against  the  estate 
shall  have  been  paid."    Nev.  Comp.  L.  1089. 

The  North  Dakota  Statnte  Provides:  "Before  any  decree  or  distribution 
of  an  estate  is  made,  the  county  court  must  be  satisfied  by  the  oath  of  the 
executor  or  administrator,  or  otherwise,  that  aU  state,  county,  school  and 

T7  See  statutes  under  preceding  180,  85  Am.  St.  Bep.  156,  65  Plae. 
section.  389;  Estate  of  Martin  (CaL),  94  Pae. 

78  Estate  of    Mahoney,    133    CaL      1053. 
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S  660.  Bziensioii  of  Time  of  AdministratioiL — ^In  ease  the  will 
limits  the  time  for  administering  the  estate,  the  administration 
may  be  continued  for  a  longer  i>eriod,  if  it  is  made  to  appear  that 
the  best  interests  of  the  estate  and  of  the  parties  in  interest  will 
thereby  be  subserved,  [g] 

nnmieipal  taxes  legmlly  levied  upon  peTsonal  property  ^  the  estate  liave 
been  tnSiy  paid."    N.  D.  Bev.  Cd.  8210. 

The  OUahODia  and  SonCh  Dakota  Statutes  are  the  same  as  the  North  Da- 
kota, except  that  Oklahoma  has  the  words  '^ probate  court"  in  plaee  of  the 
words  ''eoQiity  court."    OkL  Bev.  St.  1759;  8.  D.  Pro.  Cd.  311. 

M  The  OaUfoniU  Statute  (O.  O.  P.  1070)  Provides:  ''In  aU  cases  where 
a  decedent  shaU  have  left  a  wiU  in  and  by  the  terms  of  which  the  testator 
shall  have  limited  the  time  for  administration  upon  an  estate  left  by  him, 
and  the  executor  and  att  of  the  legatees  or  devisees  named  in  the  will  shall 
file  and  present  to  the  court  a  petition,  in  writing,  representing  that  it  will 
be  for  the  best  interests  of  the  estate  and  of  the  beneficiaries  under  the  will 
to  have  the  administration  upon  the  estate  continued  for  a  longer  period  of 
time  than  that  designated  in  such  will,  and  that  it  would  be  injurious  to 
the  estate  and  to  such  beneficiaries  to  have  the  administration  brought  to 
a  close  at  the  date  therefor  designated  in  the  will,  the  court  shall  then  set 
a  day  for  the  hearing  of  said  petition;  and  notice  thereof  shall  be  served 
on  all  persons  interested  in  the  estate,  in  the  same  manner  that  summons  in 
civil  actions  is  served.  Upon  the  day  set  for  such  hearing  (or  upon  some 
other  day  to  which  the  hearing  may  have  been  continued),  the  court  shall 
proceed  to  hear  proofs  touching  the  representations  made  in  such  petition^ 
and  any  person  interested  in  the  estate  may  also  present  counter-proofs  in 
opposition  to  said  application;  and  if,  upon  such  hearing,  it  be  made  to  ap- 
pear to  the  court  that  the  representations  made  by  the  petitioners  in  their 
said  petition  contained  be  true,  the  court  may  then,  by  its  order  and  decree 
in  that  behalf,  decree  and  direct  that  the  administration  upon  the  estate 
continue  for  and  during  such  further  period  of  time  as  in  its  judgment  will 
best  subserve  the  interests  of  the  estate  and  of  the  beneficiaries  under  said 
will;  provided,  however,  that  if,  at  any  time  during  the  period  for  which  the 
administration  upon  the  estate  shall  have  been  thus  continued,  the  executor, 
or  any  one  or  more  of  the  legatees  or  devisees,  shall  present  to  the  court  his 
or  their  petition,  representing  that  it  has  become  necessary  for  the  best  in- 
terests of  the  estate  and  of  the  beneficiaries  under  the  will  to  have  the  ad- 
ministration upon  the  estate  dosed,  the  court  shall  then  set  a  day  for  the 
hearing  of  said  last-named  petition;  and  notice  thereof  shall  be  given  in  the 
same  manner,  and  the  samo  proceedings  be  had  thereupon,  as  shall  have 
been  given  for  and  had  upon  the  hearing  of  the  petition  asking  for  the  con- 
tinuation of  saeh  administration.  And  if,  upon  such  hearing,  it  shall  be 
made  to  appear  to  the  court  that  the  representations  made  by  such  petition- 
era  or  petitioner  (as  the  case  may  be)  are  true,  the  court  shall  then,  by  its 
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§  561.  Discharge  of  Executor  or  Administrator.* — ^When  the 
estate  has  been  fully  administered,  and  it  is  made  to  appear  that 
the  executor  or  administrator  has  delivered  to  the  distributees 
their  respective  shares,  and  performed  all  acts  which  the  law  re- 
quires of  him,  the  court  must  make  a  decree  discharging  him  from 
all  liability  to  be  incurred  thereafter,  [h]  Until  such  decree  b 
made,  however,  he  remains  clothed  with  the  duty  and  authority 
of  his  office,  notwithstanding  his  final  accounts  have  been  ap- 
proved.*^ After  a  decree  of  distribution  is  made,  he  still  remains 
subject  to  the  jurisdiction  of  the  court,  and  may  be  compelled  by 
it  to  deliver  to  the  distributees  their  respective  allotments.^  But 
when  he  receives  his  discharge,^^  his  authority  ceases,^  and  he 
and  his  sureties  are  exonerated  from  further  responsibility.''    A 

order  and  decree  in  that  behalf,  decree  and  direct  that  the  administration 
upon  the  estate  be  closed  as  soon  thereafter  as,  under  the  circumstances, 
shall  be  practicable.''    En.  1891,  423. 

[h]  The  Oallfomia  Statute  (O.  O.  P.  1697)  Provides:  <<When  the  esUte 
has  been  fully  administered,  and  it  is  shown  by  the  executor  or  administra- 
tor, by  the  production  of  satisfactory  vouchers,  that  he  has  paid  all  sums 
of  money  due  from  him,  and  delivered  up,  under  the  order  of  the  court,  aU 
the  property  of  the  estate  to  the  parties  entitled,  and,  performed  aU  the 
acts  lawfully  required  of  him,  the  court  must  make  a  judgment  or  decree 


70  See  section  627,  ante.  Al- 
though a  final  account  has  been  ren- 
dered, and  an  order  of  distribution 
made  and  carried  into  effect,  such 
facts  win  not  be  prejudicial  to  an 
action  by  the  executor  in  the  in- 
terests of  the  estate,  if  he  has  not 
received  his  final  discharge  and  his 
bondsmen  have  not  been  released. 
Denny  v.  Sayward,  10  Wash.  422, 
39  Pac.  119. 

80  See  section  545,  ante. 

81  An  order  directing  that  the  ad- 
ministrator, on  payment  to  the  clerk 
of  the  court  of  aU  moneys  of  the  es- 
tate in  his  hands  for  distribution  to 
creditors,  shall  be  entitled  to  his  dis- 
charge, is  erroneous,  since,  so  long 
as  he  remains  in  office,  he  is  entitled 
to  retain  the  funds  of  the  estate  in 


his  possession.     Estate  of  Sarment, 
123  CaL  331,  55  Pac.  1015. 

A  decree  distributing  the  estate, 
and  also  settling  the  accounts  of  the 
executors  and  discharging  them  from 
further  liability,  is  not  void  on  its 
face,  in  respect  to  such  discharge 
upon  the  ground  that  it  was  prema- 
ture and  to  that  extent  in  excess  of 
the  jurisdiction  of  the  court;  thers 
being  nothing  in  the  decree  to  show 
that  any  part  of  the  estate  shaU  re- 
main in  the  hands  of  the  executors. 
Dean  v.  Superior  Court,  63  CaL  473. 

82  WiUis  V.  Farley,  24  CaL  491; 
Estate  of  Noah,  83  CaL  468,  26  Pac 
861;  Mackay  v.  San  Francisco,  128 
Cal.  678,  61  Pae.  382. 

83  Cook  T.  Ceas,  143  Cal.  221,  77 
Pae.  65;  Union  Sav.  Bank  t.  De  La- 
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discharge  inadvertently  made  or  fraudulently  procured  may  be 
vacated  on  motion  at  any  time  within  six  months  from  the  date 
of  its  entry.    Thereafter,  the  only  relief  is  by  suit  in  equity.** 

§  652.  Issuance  of  Other  Letters  After  Final  Settlement. — ^The 
final  settlement  of  an  estate  does  not  preclude  the  subsequent  is- 
suance of  letters  testamentary  or  of  administration,  if,  for  any 
reason,  such  as  the  discovery  of  further  property  of  the  decedent, 
this  course  is  made  necessary,  [i] 


discharging  him  from  aU  Uability  to  be  incurred  thereafter."    En.  March 
11,  1872. 

The  Arizona,  Idaho,  Montana,  Nevada,  Oklahoma,  Sonth  Dakota^  Utah, 
Washington  and  Wyoming  Statutes  are  the  same  as  the  California,  except 
that  Montana  inserts  the  words  ''or  judge"  after  the  word  "court"  in 
both  instances;  Washington  does  not  contain  the  words  "and  performed  aU 
the  acts  lawfully  required  of  him";  in  place  of  the  words  "a  judgment  or 
decree,"  Montana  has  the  words  "an  order,"  and  Nevada  and  Washington 
the  words  "a  decree";  and  following  the  words  "discharging  him,"  near 
end  of  the  section,  Nevada  inserts  the  words  "and  his  executors."  Ariz. 
Bev.  St.  1923;  Ida«  Bev.  St.  5649;  Mont.  C  C.  P.  2886;  Nev.  Comp.  L.  3024; 
Okl.  Rev.  St.  1778;  S.  D.  Pro.  Cd.  330;  Utah  Bev.  St.  3965;  Wash.  Bal.  Cd. 
6376    (Pierce 's  Cd.  2700) ;  Wyo.  Bev.  St.  4833. 

[i]  The  Calif oxnla  Statute  (O.  O.  P.  1698)  Prorldes:  "The  final  settlement 
of  an  estate,  as  in  this  chapter  provided,  shall  not  prevent  a  subsequent 
issue  of  letters  testamentary,  or  of  administration,  or  of  administration 
with  the  will  annexed,  if  other  property  of  the  estate  be  discovered,  or  if  it 
become  necessary  or  proper  for  any  cause  that  letters  should  be  again 
issued."    En.  March  11,  1872.    Amd.  1873-74,  373. 

The  Arizona,  Idaho,  Montana,  North  Dakota,  Oklahoma,  South  Dakota, 
and  Wyoming  Statutes  are  practically  the  same  as  the  California.  Ariz. 
Bev.  St.  1924;  Ida.  Bev.  St.  5650;  Mont.  C.  C.  P.  2887;  N.  D.  Bev.  Cd.  8235; 
OU.  Bev.  St.  1779;  8.  D.  Pro.  Cd.  331;  Wyo.  Bev.  St.  4834. 

The  Nevada  Statute  Provides:  "The  final  settlement  of  an  estate  shall 
not  prevent  a  subsequent  issuance  of  letters  testamentary  or  of  administra- 


veaga,  150  Cal.  395,  89  Pae.  84.  The 
responsibility  of  an  executor  or  ad- 
ministrator for  the  performance  of 
his  duties  is  terminated  only  when 
he  has  complied  with  the  statutes, 
and  the  court  has  approved  his  set- 
tlement and  ordered  distribution. 
Estate  of  Higgins,  15  Mont.  474,  39 
Pae.  506,  28  L.  B.  A.  116. 


The  liability  of  executors  for  the 
wrongful  payment  of  distributive 
shares  is  not  affected  by  their  sub- 
sequent discharge.  Bryant  v.  Mcin- 
tosh, 3  Cal.  App.  95,  84  Pae.  440. 

^  Wiggin  V.  Superior  Court,  68 
Cal.  898,  9  Pae.  646;  Estate  of  Hud- 
son, 63  CaL  454;  Estate  of  Cahalan, 
70  CaL  604,  12  Pae.  427. 
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probate  cou^i;  has  no  power  to  determine  any  question  of  title 
between  .heirs  or  devisees  and  strangers.^ 

§  654.    Filing  of  Petition— Notice  to  Parties.*— The  partition 
may  be  had  on  the  petition  of  any  person  interested.    But  before 


The  Nevada  Statute  Provides:  ''When  the  estate,  real  or  personal, 
signed  to  two  or  more  heirs,  devisees  or  legatees,  shall  be  in  eommon  and 
undivided  and  the  respective  shares  cannot  be  separated  and  distingoished, 
or  when  property  of  the  estate  shall  be  held  in  common  and  undivided  with 
other  parties,  partition  thereof  may  be  made  as  hereinafter  provided." 
Nev.  Comp.  L.  3004. 

"When  the  property  to  be  partitioned  is  entirely  personal  property  the 
court  or  judge  shaU  appoint  three  competent,  disinterested  persons  as  eom- 
missioners  for  that  purpose,  who  shaU  be  duly  sworn  by  any  officer  author- 
ized to  administer  oaths,  to  faithfully  and  impartially  discharge  their  du- 
ties. A  certified  copy  of  the  order  appointing  them,  attached  to  a  certified 
copy  of  the  decree  assigning  and  distributing  the  estate,  shall  be  given  to 
them  as  their  warrant,  and  their  oath  must  be  endorsed  thereon.  When  the 
property  to  be  divided  is  real  estate,  or  partly  real  and  partly  personal,  one 
of  the  three  commissioners  shall  be  a  practical  surveyor.  Upon  consent  of 
the  parties,  and  when  the  court  shall  deem  it  proper  and  just,  the  court 
may  appoint  one  commissioner  only,  who  shall  have  the  same  authority  and 
be  governed  by  the  same  rules  as  if  three  were  appointed.''  Nev.  Com^ 
L.  3007. 

''When  partition  of  real  estate  among  heirs,  devisees,  or  legatees  shall  be 
required,  and  such  real  estate  shall  be  in  common  and  undivided  with  the 
real  estate  of  any  other  person,  the  commissioner  shall  first  divide  and  sever 
the  estate  of  the  deceased  from  the  estate  in  which  it  lies  in  common,  and 
such  division  so  made  and  established  by  the  court  shall  be  binding  upon 
all  the  persons  interested.  The  court  may  authorize  the  executor  or  admin- 
istrator to  bring  suit  for  such  partition  when  deemed  necessary."  Nev. 
Comp.  L.  3014. 

"In  making  partition  the  commissioners  shaU  always  have  regard  to 
quantity  and  quality,  and  may  set  oif  quantity  against  quality;  or  quality 
against  quantity,  so  that  when  the  partition  is  made  all  the  shares  parti- 
tioned shall  be  of  equal  cash  value,  as  near  as  possible."  Nev.  Comp.  L. 
3015. 

The  North  Dakota  Statute  Provides:  "To  make  the  partition  the  court 
must  appoint  three  commissioners,  who  must  be  disinterested  persons  and 
must  be  sworn  to  the  faithful  discharge  of  their  duties  and  shaU  receive  the 

2  Buckley  v.  Superior  Court,  102       22  Am.  St.  Bep.  150,  25  Pac  457; 
Cal.  6,  41  aS,  St.  Bep.  135,  86  Pac.      section  158,  ante. 
360;  Stewart  v.  Lohr,  1  Wash.  341, 
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commissioners  are  appointed,  or  partition  is  ordered,  notice' 
thereof  must  be  given  to  all  persons  interested,  in  the  manner 
prescribed  by  the  statute.  The  petition  may  be  filed  at  any  time 
before  the  order  or  decree  of  distribution,  but  the  commissioners 
must  not  be  appointed  until  the  order  or  decree  is  made  distribut- 
ing the  estate. [b]     The  petition,  while  it  may  be  filed  at  any  time 

same  eompensation  as  appraisen.  A  certified  copy  of  their  appointment 
and  of  the  order  or  decree  assigning  and  distributing  the  estate  must  be 
issued  to  them  as  their  warrant  and  their  oath  mast  be  indorsed  thereon. 
Upon  consent  of  the  parties  or  when  the  court  deems  it  proper  and  just,  it 
is  sufficient  to  appoint  one  commissioner  only,  who  has  the  same  authority, 
and  is  governed  by  the  same  rules  as  if  three  were  appointed."  N.  D.  Bev. 
Cd.  8216. 

The  Utah  Statute  Provides:  ''Whenever  it  is  impracticable  or  inconven- 
ient for  the  court  to  make  a  complete  partition  among  all  the  parties  in  the 
first  instance,  or,  on  petition  of  any  interested  person,  the  court,  having  first 
ascertained  and  determined  the  shares  or  interests  of  the  persons  entitled, 
may  appoint  one  or  more  disinterested  persons  to  act  as  commissioners  for 
the  purpose  of  making  the  partition.  In  making  the  partition,  the  commis- 
sioners must  divide  the  property,  and  allot  the  several  portions  thereof  to 
the  several  parties,  quality  and  quantity  relatively  considered,  according  to 
the  respective  rights  of  the  parties  as  determined  by  the  court,  designating 
the  several  portions  by  proper  landmarks,  and  may  tak3  testimony  and  order 
surveys  and  take  saeh  other  steps  as  may  be  necessary."  Utah  Bev.  8t. 
3958. 

The  Washington  Statute  Provides:  "When  the  estate,  real  or  personal, 
assigned  to  two  or  more  heirs,  devisees  or  legatees,  shall  be  in  common  and 
undivided,  and  the  respective  shares  shall  not  be  separated  and  distin- 
guished, partition  and  distribution  may  be  made  by  three  disinterested  per- 
sons, to  be  appointed  commissioners  for  that  purpose  by  the  superior  court, 
who  shall  be  duly  sworn  to  the  faithful  discharge  of  their  duties,  and  the 
court  shall  issue  a  warrant  to  them  for  that  purpose."  Wash.  Bal.  Cd. 
6358  (Pierce's  Cd.  2682). 

"When  partition  of  real  estate  among  heirs  or  devisees  shall  be  re- 
quired, and  such  real  estate  shall  be  undivided  and  in  common  with  the  real 
estate  of  any  other  person,  the  commissioners  shall  first  divide  and  sever 
the  estate  of  the  deceased  from  the  estate  with  which  it  lies  in  common; 
and  such  division  so  made  and  established  by  the  superior  court,  shall  be 
binding  upon  all  the  persons  interested."  Wash.  Bal.  Cd.  6366  (Pierce's 
Cd.  2690). 

[b]  The  Oalifornia  Statate  (O.  C.  P.  1676)  Provides:  "Such  partition 
may  be  ordered  and  had  in  the  superior  court  on  the  petition  of  any  person 
interested.    But  before  commissioners  are  appointed,  or  partition  ordered 

s  Ab  to  the  notice  of  the  partition  proceedings,  see  section  561,  post. 
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before  the  entry  of  the  decree  of  distribution,  cannot  be  filed  after 
that  time,  for  the  jurisdiction  of  the  court  over  the  estate  is 
ordinarily  exhausted  with  the  entry  of  a  decree  of  final  distribu- 
tion.* 

by  the  court  as  directed  in  this  chapter,  notice  thereof  most  be  given  to  all 
persons  interested  who  reside  in  this  state,  or  to  their  guardians,  and  to  the 
agents,  attorneys,  or  guardians,  if  any  in  this  state,  of  such  as  reside  out 
of  this  state,  either  personally  or  by  public  notice,  as  the  court  may  direct. 
The  petition  may  be  filed,  attorneys,  guardians,  and  agents  appointed,  and 
notice  given  at  any  time  before  the  order  or  decree  of  distribution,  but  the 
commissioners  must  not  be  appointed  until  the  order  or  decree  is  made  dis- 
tributing the  estate/'    En.  March  11,  1872.    Amd.  1880,  103. 

The  Arizona,  Idaho,  Montana,  Oklahoma^  Sontli  Dakota^  and  Wyoming 
Statutes  are  the  same  as  the  California,  except  that  in  place  of  the  words 
"superior  court"  in  the  first  sentence,  and  the  word  "court"  in  the  second 
sentence,  Arizona,  Idaho  and  Oklahoma  use  the  words  "probate  court"; 
Montana,  the  words  "district  court";  South  Dakota,  the  words  "county 
court";  and  Wyoming,  the  word  "court."  The  Montana  statute  does 
not  contain  the  words  "or  decree"  following  the  word  "order."  Axvl. 
Bev.  St.  1902;  Ida.  Bev.  St.  5632;  Mont.  G.  C.  P.  2861;  OkL  Bev.  St.  1761; 
S.  D.  Pro.  Cd,  313;  Wyo.  Bev.  St.  4842. 

The  Nevada  Statute  Provides:  "A  petition  for  partition  may  be  filed  at 
any  time  before  the  decree  of  distribution,  and  attorneys,  guardians  and 
agents  appointed  and  the  citation  issued,  and  the  petition  heard  and  de- 
termined as  above  provided,  in  which  case  the  commissioners  hereinafter 
provided  for  to  make  partition  shall  not  be  appointed  until  the  decree  has 
been  made  assigning  the  estate,  when  the  court,  having  assigned  the  estate, 
may  appoint  commissioners  to  partition  it  as  hereinafter  provided.  But 
when  application  is  made  solely  to  have  partition  between  the  estate  ad- 
ministered upon  and  any  other  parties  such  application  may  be  heard  and 
determined,  and  partition  ordered  at  any  time  the  court  may  direct. ' '  Nev. 
Oomp.  L.  3006. 

' '  To  secure  such  partition  any  person  interested  may  file  a  petition  stating 
the  necessary  facts,  particularly  describing  the  property  to  be  partitioned 
and  the  party  or  parties  interested  in  such  property.  Upon  filing  such 
petition  a  citation  shall  issue  to  all  persons  inter^ted  who  shall  reside  in 
this  state,  or  their  guardian,  and  to  agents,  attorneys  or  guardians,  if  there 
be  any  in  this  state,  or  such  as  reside  out  of  the  state,  to  appear  and  show 
cause  why  a  decree  of  partition  should  not  be  made  as  prayed  for.  The 
citation  shall  specify  the  estate  and  the  party  petitioning  for  partition,  also 
the  time  and  place  for  hearing  the  petition,  not  more  than  twenty  days 
from  its  date  and  most  be  served  five  days  before  the  hearing  at  the  time 
specified  in  the  citation  or  at  such  further  time  as  the  eonrt  may  eontinne 

4  Buckley  v.  Superior  Gourt^  102  CaL  6,  41  Am.  St.  Bep^  135,  36  Pae. 
860. 
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§  665.  Estate  Lying  in  Different  Counties. — In  case  the  real 
property  of  an  estate  is  situated  in  different  counties,  the  court 
has  a  discretion  either  to  appoint  one  set  of  commissioners  for  all 
the  properties  or  to  appoint  different  sets  for  each  county.  The 
estate  in  each  county  must  be  divided  separately  among  the  dis- 
tributees as  if  there  were  no  other  estate  to  be  divided,  "but  the 
commissioners  first  appointed  must,  unless  otherwise  directed  by 
the  court,  make  division  of  such  real  estate  wherever  situated 
within  this  state,  "[c] 

the  hearing.  Upon  proof,  to  the  satisfaction  of  the  court,  that  the  citation 
has  been  properly  served  as  above  required,  the  court  shall  proceed  to 
hear  the  petition  and  the  allegation  and  proofs  of  the  respective  parties, 
and  decree  accordingly."     Nev.  Comp.  L.  3005. 

The  North  Dakota  Statnta  Provides:  ''Before  any  partition  la  made  or 
any  estate  is  divided  as  provided  in  this  chapter,  notice  must  be  given  to 
all  persons  interested  in  the  partition,  their  guardians,  agents  or  attorneys, 
by  the  commissioners,  of  the  time  and  place  when  and  where  they  shall 
proceed  to  make  partition.  The  commissioners  may  take  testimony,  order 
surveys  and  take  such  other  steps  as  may  be  necessary  to  enable  them  to 
form  a  judgment  npon  the  matters  before  them."    N.  D.  Bev.  Cd.  8218. 

The  Utah  Statute  Provides:  "The  administrator  or  executor  may  in- 
clude in  the  petition  for  distribution,  or  any  person  interested  may  at  any 
time  before  distribution  separately  file,  a  petition  for  the  partition  of  the 
estate  among  the  persons  entitled  thereto  in  proportion  to  their  respective 
rights.  Notice  of  such  petitions  shall  be  given,  and  the  court,  after  a 
hearing,  may  in  one  decree  distribute  and  partition  the  whole  property  of 
the  estate,  setting  out  by  metes  and  bounds,  or  description,  the  share  of 
each  individual  so  that  the  same  can  be  easily  distinguished,  or  the  court 
may,  upon  request  of  two  or  more  parties,  set  off  their  shares  so  as  to  be 
held  by  them  in  common  and  undivided."    Utah  Bev.  St.  3957. 

The  Washington  Statute  Provides:  "Such  partition  and  distribution 
may  be  ordered  on  the  petition  of  apy  of  the  persons  interested  in  the 
estate;  but  before  any  partition  shaU  be  ordered  as  directed  in  this  act, 
notice  shall  be  given  to  aU  persons  interested  who  shall  reside  in  this  state, 
or  to  their  guardian  and  to  agents,  attorneys  or  guardians,  if  there  be  any 
in  this  state,  of  such  as  reside  out  of  the  state,  either  personally  or  by 
public  notice,  as  the  superior  court  may  direct."  Wash.  Bal.  Cd.  6360 
(Pierce's  Cd.  2684). 

[c]  The  OaUfomla  SUtnte  (O.  O.  P.  1677)  Provides:  "If  the  real  estate 
is  in  different  counties,  the  court  may,  if  deemed  proper,  appoint  commis- 
sioners for  aU,  or  different  commissioners  for  each  county.  The  estate  in 
each  county  must  be  divided  separately  among  the  heirs,  devisees,  or  legatees, 
as  if  there  was  no  other  estate  to  be  divided,  but  the  commissioners  first 
2^  Probate  Law — 66 


860  PBOBATE  LAW. 

§  666.  Estate  in  Hands  of  Grantees  of  Heirs. — ^Partition  or  di4< 
tribution  of  the  real  estate  may  be  made,  although  some  of  the 
heirs  or  devisees  have,  since  the  death  of  the  decedent,^  conveyed 
away  their  shares.    In  that  event  such  shares  must  be  allotted  to 

appointed  most,  nnleBs  otherwise  directed  by  the  court,  make  division  of 
such  real  estate  wherever  situated  within  this  state."  En.  March  11,  1872. 
Amd.  1880,  103. 

The  Arisona,  Idaho,  Montana  and  Wyoming  Statotos  are  the  same  as  the 
California,  except  that  in  place  of  the  word  "court,"  Arizona  and  Idaho 
have  the  words  "probate  court";  and  Montana  and  Wyoming  have  the 
words  "court  or  judge."  Arizona  and  Idaho  contain  the  words  ''a 
commissioner"  in  place  of  the  word  "commissioners."  Ariz.  Bev.  St. 
1903;  Ida.  Bev.  St.  5633;  Mont.  G.  0.  P.  2862;  Wyo.  Bev.  St  4843. 

The  Nerada  Statnta  Provides:  "If  the  real  estate  to  be  partitioned 
shall  be  in  different  counties,  the  court  or  judge,  if  deemed  proper,  may  ap- 
point commissioners  for  each  county,  and  in  such  case  the  estate  in  each 
county  shall  be  divided  separately,  as  if  there  were  no  other  estate  to  be 
partitioned;  but  the  commissioners  first  appointed  shall,  unless  otherwise 
directed  by  the  court,  make  division  of  the  real  estate  wherever  situated  in 
this  state."    Nov.  Gomp.  L.  3008. 

The  North  Dakota  Statute  Provides:  "If  the  real  estate  is  in  difTerent 
counties,  the  county  court  may  if  deemed  proper  appoint  commismoners  for 
all,  or  different  commissioners  for  each  county.  The  whole  estate  whether 
in  one  or  more  counties  shall  be  divided  among  the  heirs,  devisees  or 
legatees  as  if  it  was  all  in  one  county,  and  the  commissioners  must,  unless 
otherwise  directed  by  the  court,  make  division  of  such  real  estate  wherever 
situated  within  this  state."    N.  D.  Bev.  Gd.  8217. 

The  Oklahoma  and  Sonth  Dakota  Statatei  are  the  same  as  the  North 
Dakota,  except  that  Oklahoma  has  the  words  "probate  court"  in  place  of 
the  words  "county  court."    Okl.  Bev.  St.  1762;  S.  D.  Pro.  Gd.  314. 

The  Utah  Statnta  Provides:  "If  the  real  estate  is  in  different  conntiesy 
the  court  may,  if  deemed  proper,  appoint  commissioners  who  shall  make  di- 
vision of  such  real  estate  wherever  situated  within  this  state."  Utah  Bev. 
St.  3960. 

The  Waahlngton  Statate  Provides:  ^'If  the  real  estate  be  in  different 
counties,  the  superior  court  may,  if  it  shall  judge  proper,  appoint  different 
commissioners  for  each  county;  and  in  such  cases  the  estate  in  each  county 
shall  be  divided  separately,  as  if  there  were  no  other  estate  to  be  divided, 
but  the  commissioners  first  appointed  shall,  unless  otherwise  directed  by  the 
superior  court,  make  division  of  such  real  estate  wherever  situated  within 
the  state."    Wash.  BaL  Gd.  6359  (Pierce's  Gd.  2683). 

S  The  conveyance  must  be  made  mand  distribution  to  himself.  Es- 
after  the  death  of  the  decedent,  in  tate  of  Byder,  141  GaL  871,  74  Pae. 
order  to  entitle  the  grantee  to  de*      993. 
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the  persons  holding  them,^  in  the  same  manner  as  they  otherwise 
would  have  been  to  the  original  heirs  or  devisees,  [d]  The  parti- 
tion or  distribution  can  be  made  only  to  grantees  of  the  heirs  or 
devisees,''  or  to  the  alienees  of  such  grantees.®  The  court  cannot 
be  called  upon  to  make  an  allotment  to  a  mortgagee,®  or  to  a 


[d]  The  Oallfomla  Statate  (O.  O.  P.  1678)  Provides:  <<  Partition  or  dis- 
tribution of  the  real  estate  may  be  made  as  provided  in  this  chapter,  al- 
though some  of  the  original  heirs,  legatees,  or  devisees  may  have  conveyed 
their  shares  to  other  persons,  and  such  shares  must  be  assigned  to  the  per- 
son holding  the  same,  in  the  same  manner  as  they  otherwise  would  have 
been  to  such  heirs,  legatees,  or  devisees."    En.  March  11,  1872. 

The  Arizona,  Idaho,  Montana^  Kortb  Dakota,  Oklahoma,  South  Dakota^ 
Utah  and  Wyoming  Statates  are  the  same  as  the  California.  Ariz.  Bev.  St. 
1904;  Ida.  Bev.  St.  6634;  Mont.  C.  C.  P.  2863;  N.  D.  Bev.  Od.  8214;  OkL 
Bev.  St.  1763;  S.  D.  Pro.  Cd.  315;  Utah  Bev.  St.  3961;  Wyo.  Bev.  St.  4844. 

The  Nevada  Statute  Provides:  ''Partition  may  be  made  as  provided 
herein,  although  some  of  the  original  heirs,  devisees  or  legatees  may  have 
assigned  or  conveyed  their  shares  to  other  persons,  and  such  shares  shaU 
be  partitioned  to  the  person  holding  the  same,  in  the  same  manner  as  they 
would  have  been  to  the  heirs,  devisees  or  legatees,  had  they  not  transferred 
their  shares."    Nev.  Comp.  L.  3009. 

The  Waahington  Statute  Provides:  "Partition  of  the  real  estate  may  be 
made  as  provided  in  this  act,  although  some  of  the  original  heirs  or  dev- 
isees may  have  conveyed  their  shares  to  other  persons,  and  such  shares 
shall  be  assigned  to  the  person  holding  the  same,  in  the  same  manner  as 
they  otherwise  would  have  been  to  such  heirs  or  devisees."  Wash.  BaL 
Gd.  6361  (Pierce's  Gd.  2685). 


0  Estate  of  Steward,  1  Gal.  App. 
57,  81  Pae.  728.  One  who  has  ac- 
quired all  the  interests  of  the  heirs 
in  an  estate  before  distribution  is 
entitled  to  have  the  property  dis- 
tributed to  him  upon  his  petition  for 
final  distribution.  Estate  of  Yaughny 
92  Gal.  192,  28  Pac.  221. 

7  Where  land  was  devised  to  two 
sons,  which  they  were  authorized  by 
the  wiU  to  partition,  and  one,  with 
the  knowledge  of  the  other,  con- 
veyed away  his  interest,  the  grantee 
succeeded  to  aU  the  rights  of  the 
grantor,  who  thus  became  debarred 


of  all  rights  .  and  interests  in  the 
partition.  McGowan  v.  Smith,  28 
Wash.  625,  61  Pac.  713. 

8  Bichardson  v.  Loupe,  80  GaL 
490,  22  Pac.  227;  De  Gastro  v.  Barry, 
18  Gal.  96;  Estate  of  PhilHps,  71  GaL 
285, 12  Pac.  169;  Barnard  v.  Wilson, 
74  Gal.  512,  16  Pac.  307;  Snyder  v. 
Murdoch,  26  Utah,  233,  73  Pac.  22. 

0  Estate  of  Grook,  125  Gal.  459, 
58  Pac  89.  In  Estate  of  Phillips,  71 
Gal.  285,  12  Pae.  169,  a  distribution 
of  the  interest  of  a  legatee  was  made 
to  one  to  whom  the  legacy  had  beea 
assigned  as  security. 
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judgment  creditor.^^  And  the  cn^^uitee  merely  gtands  in  the  shoes 
of  his  grantor,  having  no  other  or  greater  rights  to  distribution 
than  he  would  have  enjoyed  had  he  not  parted  with  his  interest.^^ 
If  the  grantor  dies  before  distribntion,  he  has  no  interest  in  the 
estate  which  can  pass  to  his  heirs.^^ 

The  jurisdiction  of  the  court  on  distribution,  to  determine, 
against  the  objection  of  an  heir,  legatee,  or  devisee,  the  rights  of 
third  persons  claiming  under  a  conveyance  alleged  to  have  been 
made  by  him,  is  involved  in  some  doubt.  It  would  seem,  however, 
thpt,  for  the  purposes  of  making  distribution  under  this  section, 
the  court  may  determine  disputes  between  heirs  or  devisees  and 
persons  claiming  to  be  their  grantees,  although  the  determination 
o£  such  questions  is  ordinarily  not  within  the  functions  of  the 
probate  court.  But  the  jurisdiction  of  the  court  in  this  respect  is 
confined  to  those  cases  where  the  conveyance  has  been  made  since 
the  death  of  the  decedent.  The  authority  of  the  court  to  deter- 
mine the  rights  of  the  grantee  of  an  heir-apparent  executed  prior 
to  the  death  of  the  ancestor,  or  to  distribute  the  estate  to  him 
against  the  objection  of  the  grantor,  has  been  denied.^ 

The  provisions  of  this  section  apply  to  distribution  as  well  as 
to  partition.  The  decree  of  the  court  is  as  conclusive  upon  the 
grantees  of  an  heir  or  devisee  as  it  would  have  been  upon  him- 
self if  he  had  not  made  the  conveyance;  and  it  is  *' equally  con- 
clusive whether  the  estate  is  distributed  to  the  persons  in  seg- 
regated parts  or  in  undivided  proportions."  ^*  The  decree  is  con- 
clusive as  between  alleged  grantees  of  the  same  grantor. ^^  But  a 
decree  of  distribution  directly  to  an  heir,  made  after  he  has  con- 
veyed his  interest,  does  not  affect  the  rights  of  his  grantee.^' 


10  Martinoyieh  t.  Marsicano,  137 
Cal.  354,  70  Pae.  459.  But  see  Sny- 
der y.  Murdock,  26  Utah,  233,  76 
Pac.  22. 

11  Bichardson  ▼.  Loape,  80  Cal. 
490,  492,  22  Pac.  227;  Estate  of  Lux, 
149  Cal.  200,  85  Pae.  147. 

lift  Estate  of  Conroy  (Cal.  App.), 
93  Pac.  205. 

12  Estate  of  Byder,  141  Cal.  366, 
369,  74  Pae.  993. 

i»  WUUam  HiU  Co.  v.  Lawler,  116 
Cal.  369,  48  Pac.  328. 


14  Sii7der  ▼.  Murdock,  26  Utah, 
233,  73  Pac.  22,  holding  that  a  de- 
cree distributing  the  interest  of  cer- 
tain heirs  to  one  of  their  judgment 
creditors  is  eondusiye  on  the  as- 
signee for  the  benefit  of  their  credi- 
tors. 

15  Chever  v.  Ching  Hong  Poy,  82 
Cal.  68,  22  Pac.  1081;  EsUte  of 
Crooks,  125  CaL  459,  58  Pac  89; 
Coats  V.  Harris^  9  Idaho,  458,  75  Pae. 
243. 
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§  657.  Allotment  of  Shares  by  Metes  and  Bonndfl.— When  both 
distribution  and  partition  are  made,  the  several  shares  in  the  real 
and  personal  estate  must  be  set  out  to  each  distributee  by  metes 
and  bounds,  or  by  description,  so  that  they  may  easily  be  distin- 
guished, unless  two  or  more  of  the  parties  consent  to  have  their 
shares  allotted  in  common,  [e] 

§  558.  Assignment  of  Indivisible  Estate  to  One  Heir.*— In  the 
event  that  the  estate  is  of  such  a  character  that  it  cannot  be 
divided  without  prejudice  or  inconvenience  to  the  owners,  the 
court  may  assign  the  whole  thereof  to  one  or  more  of  the  persons 
entitled  to  share  therein,  upon  their  paying  to  the  others  their 
just  proportion  of  the  value  of  the  property,  or  giving  security 
for  such  payment,  [f] 

[e]  Tlie  CaUfornia  SUtate  (O.  O.  P.  1679)  Provides:  ''When  both  dis- 
tribation  and  partition  are  made,  the  several  shares  in  the  real  and  personal 
estate  must  be  set  out  to  each  individual  in  proportion  to  his  right,  by 
metes  and  bounds,  or  description,  so  that  the  same  can  be  easily  distin- 
guished, unless  two  or  more  of  the  parties  interested  consent  to  have  their 
shares  set  out  so  as  to  be  held  by  them  in  common  and  undivided."  En. 
March  11,  1872. 

The  Arisona,  Idaho,  Montana,  North  Dakota,  Oklahoma^  South  Dakota 
and  Wyoming  Statutes  are  the  same  as  the  California.  Ariz.  Be  v.  St.  1905; 
Ida.  Bev.  St.  5«35;  Mont.  C.  C.  P.  2864;  N.  D.  Eev.  Cd.  8216;  Okl.  Bev.  St. 
1764;  S.  D.  Pro.  Cd.  316;  Wyo.  Bev.  St.  4845. 

The  Nevada  Statute  Provides:  "The  several  shares  in  the  real  and  per- 
sonal estate  shaU  be  set  out  to  each  individual  in  proportion  to  his  or  her 
right,  and  the  real  estate  by  metes  and  bounds,  or  such  description  that  the 
same  can  be  easily  distinguished.  If  two  or  more  of  the  parties  request 
to  have  their  shares  set  out  so  as  to  be  held  in  common  and  undivided,  such 
shares  may  be  so  partitioned."    Nev.  Comp.  L.  3010. 

The  Washington  Statute  Provides:  ''The  several  shares  in  the  real  and 
personal  estate  shall  be  set  out  to  each  individual  in  proportion  to  his  right, 
by  such  metes,  bounds  and  description,  that  the  same  may  be  easily  distin- 
guished, unless  two  or  more  of  the  parties  shall  consent  to  have  their  shares 
set  out  so  as  to  be  held  by  them  in  common  and  undivided."  Wash.  Bal. 
Cd.  6362  (Pierce's  Cd.  2686). 

[f]  The  CaUfornia  Statute  (O.  O.  P.  1680)  Provides:  "When  the  real 
•state  cannot  be  divided  without  prejudice  or  inconvenience  to  the  ownerSi 
the  court  may  assign  the  whole  to  one  or  more  of  the  parties  entitled  to 
share  therein,  who  wiU  accept  it,  always  preferring  the  males  to  the  f emales. 
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§  669.    Owelty— Payments  for  Equality  of  Partition.— If  the 

estate,  although  divisible,  cannot,  without  injury  to  it,  be  divided 


and  among  children,  preferring  the  elder  to  the  yoanger.     The  parties 
cepting  the  whole  must  pay  to  the  other  parties  interested  their  just  pro- 
portion of  the  true  value  thereof,  or  secure  the  same  to  their  satisfactioiiy 
or  in  case  of  the  minority  of  such  party,  then  to  the  satisfaction  of  his 
guardian;  and  the  true  value  of  the  estate  must  be  ascertained  and  reported 
by  the  commissioners.     When  the  commissioners  appointed  to  ma£e   par- 
tition are  of  the  opinion  that  the  real  estate  cannot  be  divided  without 
prejudice  or  inconvenience  to  the  owners,  they  must  so  report  to  the  court, 
and  recommend  that  the  whole  be  assigned  as  herein  provided,  and  must  And 
and  report  the  true  value  of  such  real  estate.    On  filing  the  report  of  the 
commissioners,  and  on  making  or  securing  the  payment  as  before  provided, 
the  court,  if  it  appears  just  and  proper,  must    confirm    the    report,    and 
thereupon  the  assignment  is  complete,  and  the  title  to  the  whole  of  such 
real  estate  vests  in  the  person  to  whom  the  same  is  so  assigned."    En. 
March  11,  1872.     Amd.  1880,  103. 

The  Arisona,  Idalio,  Montana,  North  Dakota,  Oklahoma,  Sontb  Dakota* 
Utah,  and  Wyoming  Statates  are  the  same  as  the  California,  except  that 
in  place  of  the  word  ''court"  in  the  first  sentence,  Arizona,  Idaho  and 
Oklahoma  have  the  words  "probate  court";  Montana,  the  words  "court 
or  judge";  and  North  and  South  Dakota,  the  words  "county  court." 
Montana  adds  the  words  "or  judge"  after  the  word  "court"  as  found 
in  the  second  and  third  sentences  of  the  section.  Ariz.  Bev.  St.  1906; 
Ida.  Bev.  St.  5636;  Mont.  0.  C.  P.  2865;  N.  D.  Bev.  Cd.  8219;  Okl.  Bev.  St 
1765;  S.  D.  Pro.  Cd.  317;  Utah  Bev.  St.  3962;  Wyo.  Bev.  St.  4846. 

The  Nevada  Statate  Provides:  "When  any  such  real  estate  cannot  be 
divided  without  prejudice  or  inconvenience  to  the  owners,  the  court  may 
assign  the  whole  to  one  or  more  of  the  parties  entitled  to  shares  therein, 
who  will  accept  and  pay  to  the  other  parties  interested  their  just  propor- 
tion of  the  true  value  thereof,  or  secure  the  same  to  their  satisfaction,  or, 
in  the  case  of  the  minority  of  such  party  or  parties,  to  the  satisfaction  of 
the  guardian  of  such  minor  or  minors,  and  the  true  value  of  the  estate, 
shall  be  ascertained  and  reported  by  the  commissioners  or  appraisers  ap- 
pointed specially  for  that  purpose."    Nev.  Comp.  L.  3011. 

The  Washington  Statute  Pxcvides:  "When  any  such  real  estate  cannot 
be  divided  without  prejudice  or  inconvenience  to  the  owners,  the  superior 
court  may  assign  the  whole  to  one  or  more  of  the  parties  entitled  to  share 
therein  who  will  accept  it,  providing  the  party  so  accepting  the  whole 
shall  pay  to  the  other  parties  interested  their  just  proportion  of  the  true 
value  thereof,  or  secure  the  same  to  their  satisfaction,  and  the  true  value 
of  the  estate  shall  be  ascertained  by  the  commissioners  appointed  by  su- 
perior court,  and  sworn  for  that  purpose."  Wash.  BaL  Od.  6363  (Pierce 'a 
Cd.  2687). 
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into  shares  of  equal  value,  the  court  may  equalize  the  allotments 
by  decreeing  contribution  in  money,  [g] 

§  660.  Sale  and  Division  of  Proceeds.*— And  in  case  the  estate 
is  of  a  character  which  precludes  any  practicable  division  at  all  in 
kind,  the  court  has  authority  to  order  a  sale  of  the  whole  thereof, 
real  or  personal,  and  direct  a  division  of  the  proceeds,  [h] 

[g]  The  CaUfomia  Statate  (O.  O.  P.  1681)  Provides:  ''When  any  tract 
of  land  or  tenement  is  of  greater  value  than  any  one's  share  in  the  estate 
to  be  divided,  and  cannot  be  divided  without  injury  to  the  same,  it  may 
be  set  off  by  the  commissioneTS  appointed  to  make  partition  to  any  of  the 
parties  who  wiU  accept  it,  giving  preference  as  prescribed  in  the  preceding 
section.  The  party  accepting  must  pay  or  secure  to  the  others  such  sums 
as  the  commissioners  shall  award  to  make  the  partition  equal  and  the  com- 
missioners must  make  their  award  accordingly;  but  such  partition  must  not 
be  established  by  the  court  until  the  sums  awarded  are  paid  to  the  parties 
entitled  to  the  same,  or  secured  to  their  satisfaction."  En.  March  11, 
1872. 

The  Arizona,  Idaho,  Montana,  North  Dakota,  Oklahoma,  Soutli  Dakota, 
Utah,  Washington  and  Wyoming  Statutes  are  the  same  as  the  California. 
Ariz.  Bev.  St.  1907;  Ida.  Bev.  St.  5637;  Mont.  C.  G.  P.  2866;  N. 
D.  Bev.  Cd.  8220;  Okl.  Bev.  St.  1766;  S.  D.  Pro.  Cd.  318;  Utah  Bev.  St. 
3963;  Wash.  Bal.  Cd.  6364  (Pierce's  Cd.  2688);  Wyo.  Bev.  St.  4847. 

The  Nevada  Statute  Provides:  ''When  any  tract  of  land  or  tenement 
shall  be  of  greater  value  than  either  party's  share  in  the  estate  to  be  di- 
vided and  cannot  be  divided  without  injury  to  the  same,  it  may  be  set  off 
by  the  commissioners  to  any  one  of  the  parties,  who  will  accept  it  and  pay, 
or  secure  to  be  paid,  to  one  or  more  of  the  others  interested,  such  sum  or 
sums  as  the  commissioners  shall  award  to  make  the  partition  equal,  and  the 
commissioners  shall  make  their  award  accordingly;  but  such  partition  shall 
not  be  established  by  the  court  until  the  sums  so  awarded  shall  be  paid  to 
the  parties  entitled  to  the  same  or  secured  to  their  satisfaction."  Kev. 
Comp.  li.  3012. 

[h]  The  CaUfomia  Statate  (O.  O.  P.  1682)  Provides:  ''When  it  appears 
to  the  court,  from  the  commissioners'  report,  that  it  cannot  otherwise  be 
fairly  divided  and  should  be  sold,  the  court  may  order  the  sale  of  the 
whole  or  any  part  of  the  estate,  real  or  personal,  by  the  executor  or  ad- 
ministrator, or  by  a  commissioner  appointed  for  that  purpose  and  the  pro- 
ceeds distributed.  The  sale  must  be  conducted,  reported,  and  confirmed,  in 
the  same  manner  and  under  the  same  requirements  provided  in  article 
four,  chapter  seven  of  this  title."    En.  March  11,  1872. 

The  Arizona,  Idaho^  Montana,  North  Dakota^  Oklahoma,  Sovtli  Dakota, 
and  Utah  Statutes  are  practically  the  same  as  the  California,  except  that 
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§  561.  Notice  of  Partition.'*' — ^Before  any  partition  is  made,  the 
commissioners  must  give  notice  ^^  to  the  parties  interested  of  the 
time  and  place  of  the  proceedings,  [i] 

Montana  adds  the  words  ''or  judge"  after  the  word  ''court"  in  both  in- 
stances. Ariz.  Bey.  St.  1908;  Ida.  Bey.  St.  5638;  Mont.  G.  0.  P.  2867;  N. 
D.  Bey.  Cd.  8222;  Okl.  Bey.  St.  1767;  S.  D.  Pro.  Gd.  319;  Utah  Bey.  St. 
3964. 

Th9  Nevada  Statate  ProrideB:  "When  it  cannot  otherwise  be  fairly  di- 
yidedy  the  whole  or  any  part  of  the  estate,  real  or  personal,  may  be  recom- 
mended by  the  commissioners  to  be  sold,  and  if  the  report  be  confirmed  the 
court  may  order  a  sale  by  the  executor  or  administrator,  or  by  the  com- 
missioner appointed  for  that  purpose,  and  distribute  the  proceeds.  The  sale 
shall  be  conducted  reported  upon  and  confirmed  in  the  same  manner  and 
under  the  same  rules  as  in  ordinary  cases  of  sales  of  land  by  an  adminia- 
trator  under  this  act."    Key.  Gomp.  L.  3013. 

The  Waidiington  Statate  Provides:  "When  it  cannot  be  otherwise  fairly 
divided  the  whole  or  any  part  of  the  estate,  real  or  personal,  may  be  recom- 
mended by  the  commissioners  to  be  sold;  and  if  the  report  be  confirmed, 
the  court  may  order  a  sale  by  the  executor  or  administrator,  and  distribute 
the  proceeds."    Wash.  Bal.  Gd.  6365  (Pierce's  Gd.  2689). 

The  Wyomlns  Statate  Provides:  "When  it  appears  to  the  court,  from  the 
commissioner 's  report,  that  it  cannot  otherwise  be  fairly  divided,  and  should 
be  sold,  the  court  may  order  the  sale  of  the  whole  or  any  part  of  the 
estate,  real  or  personal,  by  the  executor  or  administrator,  or  by  a  master 
commissioner,  and  the  proceeds  distributed."    Wyo.  Bev.  St.  4848. 

[1]  The  California  Statate  (O.  O.  P.  1683)  Provides:  "Before  any  par- 
tition is  made  or  any  estate  divided,  as  provided  in  this  chapter,  notice 
must  be  given  to  aU  persons  interested  in  the  partition,  their  guardians, 
agents,  or  attorneys,  by  the  commissioners,  of  the  time  and  place  when  and 
where  they  shall  proceed  to  make  partition.  The  commissioners  may  take 
testimony,  order  surveys^  and  take  such  other  steps  as  may  be  necessary 
to  enable  them  to  form  a  judgment  upon  the  matters  before  them."  En. 
March  11,  1872. 

The  Arizona^  Idaho,  Montana^  North  Dakota^  OUaboma  sad  Sooth  Da- 
kota Statutes  are  the  same  as  the  Galifomia.  Ariz.  Bev.  St.  1909;  Ida. 
Bev.  St.  5639;  Mont.  G.  G.  P.  2868;  N.  D.  Bev.  Gd.  8218;  Okl.  Bev.  St. 
1768;  S.  D.  Pro.  Gd.  320. 

The  Nevada  Statate  Provides:  "Before  any  partition  shaU  be  made  as 
provided  herein,  guardians  shaU  be  appointed  for  aU  minors  and  insane 

IS  An  order  of  distribution  made  of  one  of  the  devisees,  was  held  void 

by  the  probate  court  under  the  pro-  in  McGowan  v.  Smith,  22  Wash.  625, 

visions  of  the  will,  without  notice  to  ^^  Pac  713. 
the  grantee  of  the  nndivided  moiety 
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take  testimony,  order  sorreyB,  and  take  sneh  other  stei>8  aa  may 
be  neceeaary  to  enable  them  to  form  a  judgment  ajKm  the  matters 
before  them.^ 

§  583.  Beport  of  Commissioners— Confirmation  and  B^girtra- 
tion.^ — ^They  must  make  a  written  report  of  their  prooeedings, 
and  the  partition  agreed  niKm,  to  the  eoort  If  the  court  rejects 
the  report,  it  may  again  commit  the  matter  to  the  same  com- 
missioners, or  appoint  others,  When  it  finally  confirms  the  re- 
port, a  certified  copy  of  the  judgment,  or  decree  of  partition  made 
thereon,  must  be  recorded  in  the  county  where  the  property  is 
situated.  [  j] 

penons  interested  in  the  estate  to  be  divided,  and  an  attorney  shall  be 
appointed  for  all  non-resident  jor  absent  heirs,  or  other  ])er8ons  interesteC. 
The  eommissioners  shaU  notify  all  persons  interested  in  the  partition,  their 
guardians,  agents  or  attorneys,  of  the  time  when  they  will  proceed  to 
make  partition,  which  time  shaU  be  as  reasonable  after  their  appointment 
as  eirenmstances  will  admit  or  the  eonrt  in  the  order  of  appointment  may 
fix  the  time.  The  eommissioners  may  take  testimony,  for  which  purpose 
any  one  of  them  may  administer  an  oath,  and  they  may  take  all  neooaaary 
steps  to  enable  them  to  form  a  eorrect  judgment  upon  the  matters  before 
them."     Not.  Comp.  L.  3016. 

The  Washington  Statute  Pxoyldes:  "Before  any  partition  shall  be  made, 
or  any  estate  divided,  as  provided  in  this  act,  guardians  shall  be  appointed 
for  all  minors  and  insane  persons  interested  in  the  estate  to  be  divided; 
and  some  discreet  person  shall  be  appointed  to  act  as  agent  for  such 
parties  as  reside  in  the  state,  and  notice  of  the  appointment  of  such  agent 
shall  be  given  to  the  commissioners  in  their  warrant;  and  notice  shall  be 
given  to  all  persons  interested  in  the  partition,  their  guardians  or  agents, 
by  the  commissioners,  of  the  time  when  they  shall  proceed  to  make  par- 
tition."   Wash.  Bal.  Cd.  6367  (Pierce's  Cd.  2691). 

[J]  The  California  Statute  (0.  0.  P.  1684)  Provides:  "The  commiaaion- 
ers  must  report  their  proceedings,  and  the  partition  agreed  upon  by  them, 
to  the  court,  in  writing,  and  the  court  may,  for  sufficient  reasons,  set  aside 
the  report  and  commit  the  same  to  the  same  eommissioners,  or  appoint 
others;  and  when  such  report  is  finally  confirmed,  a  certified  copy  of  tbo 
judgment,  or  decree  of  partition  made  thereon,  attested  by  the  clerk  under 

IT  See  statutes  under  preceding  section* 


*8ee  formt  numb^i  S86,  S87,  Vol.  IL 


874  PBOBATE  LAW. 

§  664.  Necessity  for  Having  Oommissionen. — Partition,  when 
made,  must  ordinarily  be  effected  ttirough  the  intervention  of 
commissioners  appointed  by  the  court.^'    But  when  the  court 

the  seal  of  the  court,  mast  be  recorded  in  the  office  of  the  recorder  of  tbe 
county  where  the  landi  lie."    En.  March  11,  1872.    Amd.  1880,  104s. 

The  Axl2<ma,  Idaho,  Montana^  Oklahoma^  Bontli  Dakota  and  Wyomiiif 
Btatutfls  are  the  eame  aa  the  California,  except  that  in  place  of  the  word 
"court,"  where  the  word  first  appeara  in  the  section,  Arisonay  Idaho  and 
Oklahoma  use  the  words  "probate  court";  Montana  and  Wyoming,  the 
words  "court  or  judge";  and  South  Dakota,  the  words  "county  court." 
In  place  of  the  word  "recorded,"  near  the  end  of  the  section,  Montana 
uses  the  words  "county  clerk";  South  Dakota  and  Oklahoma,  the  words, 
"register  of  deeds";  and  Wyoming,  the  word  "clerk."  Ariz.  Bar.  St. 
1910;  Ida.  Bev.  St.  5640;  Mont.  C.  C.  P.  2869;  OkL  Bev.  St.  1769;  B.  D. 
Pro.  Cd.  321;  Wyo.  Bev.  St.  4849. 

The  Kevada  Statute  ProYldes:  "The  commissioners,  when  they  ahaB 
have  completed  their  work,  within  a  reasonable  time  (shaU)  make  a  report 
of  their  proceedings  and  of  the  partition  made  by  them,  and  file  the  aame 
with  the  clerk  of  the  court.  Within  fifteen  days  after  the  report  is  filed 
any  person  interested  may  file  exceptions  to  the  report,  particularly  specify- 
ing the  grounds  of  objection.  A  copy  of  such  objection  shaU  be  served 
upon  the  commissioners  and  aU  parties  interested  in  the  partition,  their 
guardians,  agents  or  attorneys  in  the  county,  before  or  at  the  time  they  are 
filed,  with  a  notice  to  such  persons  that  the  objecting  party  wiU,  at  a 
certain  time  to  be  mentioned,  not  later  than  twenty  days,  after  the  filing 
of  said  report,  move  the  court  to  set  aside  the  report,  and  for  a  new  pe- 
tition. At  the  time  specified,  or  at  such  other  time  as  the  court  may  ait, 
the  court  shall  proceed  to  hear  the  report  and  exceptions,  and  may  hear 
proof  by  either  party,  and  for  sufficient  reasons  the  court  may  set  aside 
the  report,  and  recommit  the  partition  to  the  same  commissionerS|  or  ap- 
point others,  or  may  confirm  the  report.  If  no  exception  shall  be  filed  to 
the  report  within  the  time  above  specified,  the  court,  on  the  expiration  of  the 
said  fifteen  days,  or  at  any  time  thereafter,  if  the  report  appears  to  be 
just  and  correct  and  aU  the  proceedings  regular,  shaU  confirm  the  report, 
and  when  such  report  shaU  be  finally  confirmed  the  decree  of  confirmation 
and  the  report  shaU  be  recorded  by  the  clerk,  and  the  eonrt  shaU  order 
proper  conveyance  to  be  made  by  the  reactive  partiea  to  one  another, 
or  may,  if  for  any  reason  necessary,  appoint  a  commissioner  to  make  such 
conveyance  or  conveyaneea  which,  when  acknowledged  or  recorded,  shaU 
effectuaUy  pass  the  title."    Nev.  Gomp.  L.  8017. 

The  North  Dakota  Statute  Providea:  "The  commissioners  must  report 
their  proceedings  and  the  partition  agreed  upon  by  them  to  the  county 

18  See  statutes  under  section  553,  ante. 
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makes  a  decree  assigning  the  residue  of  any  estate  to  one  or  more 
distribnteeSy  it  is  not  necessary  to  appoint  commissioners  to  make 
partition  or  distribution  thereof,  unless  a  request  for  partition  is 
made  by  the  parties  to  whom  the  assignment  is  made,  [k] 


§  666.  Questions  Oonceming  Advancements. — ^All  questions 
concerning  advancements  to  heirs  may  be  heard  and  determined 
by  the  court,  and  must  be  specified  in  the  decree  assigning  and  dis- 

eoart  In  writing,  and  the  conrt  may  for  Baffieient  reasons  set  aside  the 
report  and  commit  the  same  to  the  same  commissioners  or  appoint  others." 
N.  D.  Bev.  Od.  8221. 

The  Utah  Statute  Proyides:  ''As  soon  as  practicable,  the  commissioners 
must  make  a  report  to  the  court  in  writing,  and  the  court  may  confirm, 
change,  modify,  or  set  aside  the  report,  and,  if  necessary,  appoint  new  com- 
missioners. Upon  the  confirmation  of  the  report,  the  court  may  include  dis- 
tribution and  partition  in  one  decree."    Utah  Bev.  St.  3959. 

The  Washington  Statute  ProTldes:  "The  commissioners  shall  make  a  re- 
port of  their  proceedings  in  writing,  and  the  court  may,  for  suiBcient 
reasons  set  aside  such  report  and  remit  the  same  to  the  same  commissioners 
or  appoint  others;  and  the  report,  when  finally  accepted  and  established, 
shall  be  recorded  in  the  records  of  the  court,  and  a  certified  copy  thereof, 
under  the  seal  of  the  court,  shall  be  recorded  in  the  office  of  the  county 
auditor  of  the  county  where  the  land  lies."  Wash.  Bal.  Gd.  6368  (Pierce's 
Gd.  2692). 

[k]  The  Oalifomia  Statute  (0.  0.  P.  1685)  Provides:  "When  the  court 
makes  a  judgment  or  decree  assigning  the  residue  of  any  estate  to  one  or 
more  persons  entitled  to  the  same,  it  is  not  necessary  to  appoint  com- 
missioners to  make  partition  or  distribution  thereof,  unless  the  parties 
to  whom  the  assignment  is  decreed,  or  some  of  them,  request  that  such  par- 
tition be  made."    En.  March  11,  1872.    Amd.  1880,  104. 

The  Axisona^  Idaho,  Montana^  Kortb  Dakota,  Oklahoma^  South  Dakota, 
Washington  and  Wyoming  Statutes  are  the  same  as  the  Galifomia,  except 
as  follows:  In  place  of  the  word  "court,"  Arizona,  Idaho  and  Oklahoma 
use  the  words  "probate  court";  Montana  the  words  "court  or  judge"; 
North  and  South  Dakota,  the  words  "county  court."  In  place  of  the  words 
"judgment  or  decree,"  Montana  has  the  word  "order";  North  Dakota 
and  Washington,  the  word  "decree."  Ariz.  Bev.  St.  1911;  Ida.  Bev.  St. 
5641;  Mont.  G.  0.  P.  2670;  N.  D.  Bev.  Od.  8213;  Okl.  Bey.  St  1770;  S.  D. 
Pro.  Gd.  822;  Wash.  BaL  Gd.  6369  (Pierce's  Od.  2693);  Wyo.  Bev.  St  4850. 
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tribating  the  estate ;  and  the  final  judgment  or  decree  of  the  court 
is  binding  upon  all  parties  interested.  [1] 

[1]  Tlia  Oallfornia  Stetuta  (0.  0.  P.  1686)  PiOYldes:  **All  questiona 
aa  to  advaneements  made,  or  alleged  to  haye  been  made,  by  the  decedent 
to  his  hein,  may  be  heard  and  determined  by  the  court,  and  most  be 
specified  in  the  decree  assigning  and  distributing  the  estate;  and  the  final 
judgment  or  decree  of  the  court,  or  in  ease  of  appeal,  of  the  supreme  court, 
is  binding  on  all  parties  interested  in  the  estate.''  En.  March  11,  1872. 
Amd.  1880,  104. 

The  Arizona,  Idaho,  Montana,  Kortb  Dakota^  Oklahoma^ '  Sontli  Dakota 
and  Wyoming  Statutes  are  the  same  as  the  California,  except  as  fol- 
lows: The  words  ''or  alleged  to  haye  been  made"  are  not  included  in 
Wyoming.  In  place  of  the  word  ''court,"  Arizona,  Idaho  and  Oklahoma 
use  the  words  "probate  court";  Montana  and  Wyoming,  the  words  "court 
or  judge";  North  and  South  Dakota,  the  words  "county  court."  In  place 
of  the  word  "decree"  Montana  uses  the  word  "order."  Before  the  words 
"supreme  court,"  Idaho  and  North  Dakota  insert  the  words  "district  or"; 
Oklahoma,  the  words  "district  court  or";  and  South  Dakota,  the  words 
"circuit  or."  Ariz.  Eev.  St.  1912,  Ida.  Eev.  St.  5642;  Mont.  C.  C.  P.  2871; 
N.  D.  Eev.  Cd.  8212;  OkL  Eev.  St  1771;  S.  D.  Pro.  Cd.  323;  Wyo.  Eev. 
St.  485L 

The  Nevada  Statute  ProvideB:  "All  questions  as  to  advancement  made 
or  alleged  to  have  been  made  by  the  deceased  to  any  heirs  may  be  heard 
and  determined  by  the  court,  and  shall  be  specified  in  the  decree  distributiBg 
the  estate,  and  in  ihe  warrant  to  the  commissioners,  and  the  final  decree  of 
the  court  shall  be  binding  on  all  parties  interested  in  the  estate  with  ri^t, 
however,  of  any  party  to  appeal  from  the  final  decree  of  the  court  to  the 
supreme  court  as  in  other  action."    Nev.  Comp.  L.  3018. 

The  Utah  Statute  Provides:  "All  questions  as  to  advancements  made,  or 
alleged  to  have  been  made,  by  the  decedent  to  his  heirs^  may  be  heard 
and  determined  by  the  court  and  must  be  specified  in  the  decree  assigning 
and  distributing  the  estate;  and  the  final  judgment  or  decree  of  the  court 
is  binding  on  all  parties  interested  in  the  estate,  subject  only  to  be  re- 
versed, modified,  or  set  aside  on  appeal."    Utah  Eev.  St.  3955. 

The  Washington  Statute  Provides:  "All  questions  as  to  advancements 
made,  or  alleged  to  have  been  made  by  the  deceased  to  any  heirs,  may  be 
heard  and  determined  by  the  court,  and  shall  be  specified  in  the  decree  as- 
signing the  estate,^  and  in  the  warrant  to  the  commissioners,  and  the  final 
decree  of  the  superior  court,  or  in  case  of  appeal,  of  the  supreme  court, 
shall  be  binding  on  all  parties  interested  in  the  estate."  Wash.  BaL  Cd. 
6870  (Pierce's  Cd.  2694). 
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